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The headings and sub-headings under which the cases are arranged are printed 
in this table in capitals, fhe headings in black type, and the sub-headings ia small 
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Iiabour, Oon|iract t6 supply — 

Labourers. 

XiACHES. 

Laud Acquisition. 

Land Acquisition Act {VI of ^857). 

I 4 AHB AOftUISITIOH ACT (X OE 
1870 ). 

Land belonging to Government. 

Land covered witb buildings. Suit for rent of — 

Land for building purposed 
Land bold by joint owners. ^ 

LAOT) RECIiAIMBB from the sea 

Land, Ee-formation of — ^ 

’hA’ND REOISTRATIOK ACT (BEF- 
aAX. ACT Yll OF 1876). 

Land separated by cliango in course of i^ver. 

Land submerged. 

Land taken for public purposes. 

Land taken in excess in execution of decree. 
Landholder. 

EAHI) REVENtJE. 

Land Revenue Act (Bombay). 

X,AOT) TENURE m BOMBAY, 

XiAlirB TEEtTRE IE CAIiCITTTA. 
LiAEB TEEtTRE IE KAEARA. 

EAEE TEETTRE IE ORISSA. 

X,AET> TEETTRE IE STTRAT. 
IiAEBEOEB AEB. TEEAET- 

1. CojJtEAOT o'B iKtrANoir, Law Gormmm^ 

2, CojratiTuaixoN os Eblation— ^ 

(a) Gbnbeaux^. 

(b) A03KNOWI.BOOHENT? OB TBlSTilsrOX BX EB- 

' osiiB OB Bent, <&o. 

Obbioatiok OB Lakbiobb w oiyk anp 
'haiktain TEXAira! ik BOSSBaaiON. 


IiAEBIiORB AEB TBEAET~co«^/*a«e«Z, 

4 ObIiIOATION OB Tbnajtt to Holdiho 

BIBTINOT. 

5 . Liability bob Rent. 

6 . Bent iir Kind. 

7. Tbnaitoy bob immobab pbebose, 

8 . Payment <^B^ Bent — 

(a) GBNEMIife, 

(h) Eok-bayment. 

9 . Natxtbe ob Tenancy. 

10. HOLPIlfO pVEB ABTE» TENANCY. 

11 BaMAOB to PSEMIgSES PET. 

12 Bebuotions beom Rent. 

13. Rbbaies. 

14 . Tax, 

16 . Aptebation ob Conpitions ob Tenanoi^— 

(a) PoWEE TO ALTER. 

(J) Division ob Tenueb and DisTBXBtrTioN 
OB Bent. 

(g) Chance ob Cultivation ob Eatueb 
OB Land 

(d) Diogino Wells or Tanks. 

(e) Erection ob Buildings. 

16 Tbansbbb by Landlord. 

17. Tbansbbb by Tenant, 

18 . Accretion Tt) Tenure. 

19 . Eight to Cbobs, 

20 . Peobbrty in Trees planted on Land. 

21 . Forbbiture—*^ 

(a) Breach ob Conditions. 

(J) Denial ob Title. 

22 . Abandonment or Relinquishment ob* Tei^ 

UBB. 

23 # Ejectment — . 

(a) Generally. 

(b) li^OTTCE TO QUIT* 

24 . Buildings on Land, Right to remove— 
26 . Mibasidars, 

Land-marks, Obliteration of— 

LEASE— * 

1 . Construction. 



% 55tJB*l-3PBSTTdI LBASB. ^ 

Loafieliokl property, 

Leave to appeal grjmtecl witliout authority* 

Xioavo to appear and dofeud. 

Leave to dofend suit without fees. 

Legal necessity. 

Legal Practitioners Act. 

Legal Kememhraiicer, Appearance by — 

Legislature, Power of — 

Legitimacy. 

Leprosy, Incurable— 

Lessee, Bight of— 

Lessee of Oovernment. 

Lessor and lossoo, 

Letter from Jtudgo. 

Letter of advice. 

Letter of license. 

Lettire between members of joint family and kurta 
of the family* 

OF ABMmiSTBAmOH. 

Letters of assignment, 

LETTERS " FATFm , mOK COEET. 

ol. 10. ' “ 

el. 12. 

V— oL 16. 

ol. 16. 

. — oL 26. 

oL 60. 

ol. 67. 

LETTERS PATEOT, HiaH COURT, 
ISrOBT&WESTERK PEOVOTCES. 

— oL 10. 

_ cL 12. 

^ oL 27. 

Lex fori. 

. Ll^^hility for nuisance caused by works. 

LIBP^S.-^ 

License to practise as a pleader, Withdrawal of— 
License to sell liq^uor. 

LIEH. 

Light and air, Bigjit'to— 

Light and air, Obstruction to-^ 

Lights, Obligation of vessels to carry — 
LmiTATioisr- 
1, Law LiMirATioK. ^ 

^ Qubstiok oy hmiTSATior, 

^ 3. SnATUTBSi &0., or LiMmsioN— 

{ a ) OBiteBAnny. 


LIMITATION— emimfpfl 

(/^) SmTltTB 2L »iAO. I; 0. 10. 

(4 OtJDTt, KTrnKB FOB-’- 
a) Biwa, nm. Ul of 1792, b. 14 
(r) Beno. Ufo VU of 179ih H. IB. 

(/•) Bom lUsci. I OF IHOO, 12. 

M Mad. Kdo, IT of 1H02. 

(h) Benck-, Bi5a tl OF IBOS. 

h) Bom. Beo, V of 

(;) AOT XXV OF 1857, s. 9* 

(^) Act IX of 1859. 

(l) Act XIV of 1850, 

(m) Act IX of 1871. 
limitation^ ACT, 1877. 

B. 1. 

s. 2. ^ 

s. 4. 

s. 6. " " 

— * 8. 6, 

8* 7. 

8. a 

B. 10. 

8. 12. 

S. 16, 

8. 14. 

B. 15. 

8, 17. 

s. 18, 

8, lOl^ 

1. AOKKOWnEDOHimT OF tots. 

2* AaRHOWmUHiAlENT OF O'rUHE 
, Hifuri'd. 

s* 20. 

8, 21, 

— - s, 22. 

- B* 26, 

s* 25* $ 

s. 26. 

a, 28. 

— scL, II, art, 6. 

art. 7, 

— — art, 10. 

art. 11. 

art* 12. 

" — . — — art 16. 

- — — ^ “ art 14* 

_ — art 15. 

art 16. 

— — art 17. 

— - art* 26. 

— art# 24. 

~ — — — art. 20. 

art 60# 



I*IMlTAg?IOH ACT, lBB7---conUnuPd, 

— art. 34. 

^ art. 36. 

art. 37. 

^ ^ — art. 39. 

art. 40. 

art. 42. 

— — ' art. 45. 

; art. 40, 

art. 47. 

art. 48. 

art. 49. 

art. 61, 

art. 62. 

1. ai%. 63. 

art. 66 

art. 69. 

art. 60. 

— art. 61. 

art. 62. 

art. e€l 

art. 64. 

art, ‘66. 

art. 66. 

artr^9. 

art. 72. 

art, 73, 

^ art. 75. 

— art. 81. 

— art. 82, 

art. 83, 

art. 84. 

art. 85. 

,, — art. 86. 

; art, 89, 

art. 80. 

art. 91. 

art. 92. 

- — art. 95. 

— art. 96. 

— art. 97. 

art 98. 

— — art. 99. 

^ — art, 102. 

arts. 103, 104. 

art 106. 

— ^ art 106, 

■“ — art 107. 

art, 109* 


LIMITATION- ACTj 18&7-co»fo3tie<?. 

« art 110. 

J^art 113. 

" ■ ■ ~ art. 115. 

art. 116 

arts. 118, 119. 

art 120. 

art 123U 

art 122 

art. 123 

art 124. 

art 125. 

art. 126, 

art 127. 

■ ■ ■ ' ■ art. 128. 

art 130. 

art. 131. 

art 132, 

art 134. 

art, 135, 

r art 136. 

— ''art. 138. 

art. 139, 

X4(). 

^ — art|^ 141. 

art, 142. 

. art 143. 

art 144. 

1. Inxebest m Immoveable Pbopebty. 

2 Abyebsr PossBSsrosr. 

art 146. 

art 146. 

art. 147. 

art 148. 

art 149. 

?r art 166, 

art, 164. 

^art 165. 

art 166. 

art 167. 

art. 168. ^ 

s;; arts, 171."l71A, 171B. 

— art 173. ^ 

art. 176. 

art 177. 

:: — art 178, 

art 179. 

1. Law Apa?jt,iOABLB to Applioatiok fob Exb- 

CITTIOK. 



ACT^ IBBl^-confdnmd. 

2. rsMQD moM vrman LmiTAno^ r itirKS— • 

^a) CornKtrOtTB PBOCtBKPlKCm, 
h) WHISJtSi THKBK HAS BKBN AN AvmAU 

(g) Whuseb a^aiiuii itas bkbn a Hbvibw. 

(ci!) WH’RIIB BEBTIOUS ArBLIOAOIION HAS 
BEEN HADE* 

f 

Z. Hateeb OE AEEMOATION— ' 

r 

(flt) Oeheeaelt. 

(b) iBB^^atTLAll ANB DEFECTIVE ApFEIOA- 
TIONS. 

4. Step in Aid of ExEOtrTroN— 

(a) Geneeatxy. 

* (6> Btbikinc- Case off File, Effect of— 
(o) EBSIBTAKOB to LMOAE X^EOOFElvtNaS. 

(d) Suits and othee PEooEEDiNas bv 

Dboeee-hobbke. 

(e) COHFIEKATIOK OF SABE, 
(/)Misoeex.anbouq acts of Dboeee- 

HOBBEK. 


B. iJJopCl OF EXEOUTrOK. 

6. Oebeb foe Payment at Specified Date. 
^7. Joint Deobee— 

(a) Joint Deobeb-hobdees. 

(&) Joint JuDOMENT-DEBTOirs^ 

8. MBANIJia OF PbOFEK OtiUBO?/* 

art Isa 

Liquidated dafoagos. 

Liquidators, Power of — 
liquor, Sale of— 

XiISP PEKDEHS. 


Loan on security of land, 

LO'CAI. aOVBEH'MBIir'l?. 

Local inquiry, 

LOCAL IHVBStPiaATOOF* 

Lodgmgdiousc-keeixsr. 

Lodgings let to prostlttite, Suit for rent of — 
•LOBL’S LAX ACT, 
host grant, Presumption of— 

LOTCEBY. 

Lottery Act* 

LottcrjJ crtBce, Charge of keepwg— 

Lottery tickets. 

Lunacy. 

XTOATXC, 

HABEAS ABKAI^I ACT. 
HABEAS AOP. 

1858-1. 


^1865-X:. 

, ». 108, 

s. X14. 

HABEAS BOA^ B0LES. 


HABEAS BOBHBABY ACT. 

Madras Civil Courts Act, 

HABEAS BISPEICT? MB^SS^XCIFALl- 
TIES ACT, 

HABEAS EOBEST ACT. 

HABEAS LOCAL EtJHBS ACT. 
HABEAS MTTHICIFAL ^CT. 

HABEAS POLICE ACT. 

HABEAS EEOTLATIOKS. 

1802-XXY 

1802 -XXIX. 

1802-^XXXIY. 

— 1816-XI, «. 10. 

me-xT. 

less-T. 

« — ». 8. 

, — ^ — 0 . la 

* 1822-IX 

— 0, 5, 

• — * as. 20, 85. 

HABEAS BEHT^^EEOOYEEY ACT. 

— s. L 

— 0, 2* 

a. 8. 

— a. 4 

». 6. 

0. 7. 

0, 0. 

0,*lLa 

a/lL 

^*0, 12. 

as. 15, 17. 

0, 17. 

— a. 25. 

0. m. 

— ^ 0, 44, 

0, 60, 

0, 61. 

as, 57, 68. 

0. 60. 

HABEAS EETEOTE EEOOTEEY 
ACT. 

«... if 1, 

A 2 

a, 86. 

00, 8$^ 80, 

HABEAS TOWm IMmOtMmMT ACT, 

— a. L 

0, 0, 



MADRAS TOWm IMPBOVEMEINTS 

ACT^coniinued,^ 

s.,3a 

Q%, 68-ea 

— ss. 61, 62. 

. s. 62. 

ss. 64^72. 

s. 85. 

— ss, 138j 133. 

«. 154. 

s. 165. 

s. 16 a 

sell. B, cl. 4. 

sell. O. 

^‘Mafee birt” tenure. 

HAaiST^BAO^E-* ^ 

magistrate, jttrisbictioh op- 

1. Ara?BABAKOB OF JtJBISDIOXION ON PeOOBBD- 

INGS. 

2. Gbnbbai. JtJEisineTXoir. 

3. Transfbb of Maoisteatb 30UEINO Trui». 

4. Powers of Maoisteates. 

6. Rbfbeekoh by othee-^Maoistrates. 

6. Commitment to Sessions Cottet. 

7. WitejOEAWAb of Cases. 

8. RrhTEIaii of Cases, 

9. Beyibw of Oebbrs. 

10. Sfboiab Acts-— 

Act XIX OF l^STS (CoASTiNO Vessels, 
Bombay). 

Act XXVI OF 1850 (Towns Imfeotb- 
MBNT, Bombay) 

Act XXXV of 1860 (Pbeeies, Bombay). 
AOT XXII OF 1855 (Ports and Poet 
Bthes) 

Act I OF 1858 (Comfelsoi^y Baboee, 
Madras) 

BenoaIi Act III of 1863 (Transport of 
Native Labourers). 

Bombay Act IX of 1863 (Cotton Frauds) 
Bombay Aot VIII of 1866 (Poisonous 
Drugs) 

, - Bombay Act V of 1879 (Land Revenue), 

Bombay Regulation XXI of 1827 (Opium). 
Cattle Trespass Act, 1857. 

Chowkidars. 

Illegal Confinement. 

Madras Act III of 1865. 

Madras Regulation XI of 1816. 

Madras Regulation IV of 1821. 
Merchant Seamen’s Act, 1859. 

Penal Code. 

Police Act, 1861. 

Post Office Acts, 1854, 1866. 

Railway Act, 1854. 

Registration Acts. 

Salt Laws, i 
Stamp Act, 1669. ■ 

Whipping. 

Witness. 

Mftbomedan Ecclesiastical LRw, 


Malioraedan fainiljr»adopti^ Hi^u customs. 

M:AHOMEl)Alir LAW. 

MAHOMEDAKT LaW— ACKNOWLEDG- 
MEET?. 

MAHOMBDAK LAW-BILL OP BX- 
CHAKGE. 

MAHOMBDAB LAW— COUTBACT. 

MAHOMBBAH LAW— CUSTOBiY OP 
WIPE. 

MAHOMBDAlir LAW— CUSTOM:. 

MCAHOMEDAIT LAW— CUTCHI MB- 
MOHS. 

m:ahom:bdaii law— debts. 

MAHOMED AE LAW— DIVOECE. " 
MAHOMEDAIT LAW— DOWER. 
MAHOMEDAET LAW— ElirDOWME]SrT, 
MAHOMEDAH LAW— GIPT— 

1. Law Apphoabib io— 

2. CONSTBTTCMON. 

3 . VaiiIdiiy. 

4 . Ebvooation. 

MAHOMEDAH LAW— GUARDIAIT. 
MAHOMED AKT JiAW-IHE^EITANCE. 
MAHOMBDAH LAW-JOIBTT PAMILY. 
MAHOMEDAH LAW— KAZI.., 
MAHOMED AH LAW— MAHTTEHAHCB, 
MAHOMEDAH LAW— MAERIAGE. 
MAHOMEDAN LAW— MUSJID. 
MAHOMED AH LAW-PEE-EMPTIOH— 

1. Bight op Pbp-bmption'— ^ ' 

(a) GEHBEAIIiT. 

(J) Co-SHABBES. 

( c ) Pbe-bmpxioh in Towns. 

(d) Mobtgagbs 

(e) Waitbb op Kight OB Reposal to pub- 

chase 

2 . Pee-bmption as to Poetion op Peopbbtx. 

3 . Ceebmonies. 

4 Miscellaneous Cases. 

MAHOMED AH LAW— PBBSUMPTIOH 
OP DEATH. » 

Maliomedan Law — slavery. 

MAHOMEDAH TlAW- SOVBBBIgSnTY. 

mahombdah law-usurped PEO- 

PEBTY. 

.. MAHOMEDAH LAW-USUBY. 
MAHOMEDAH LAW— WIPE. 
MAHOMEDAH LAW— WILL. 
MAIHPBIZB. 

Maintenance. ^ 

MAIHTElTAlSrCE, ORDER OF ORIBO:- 
ISAXi OODRT FOR- 
Maintenance, Bnit f or— 

MAJORITY ACT (IX OF 1876), s. a 



MAJOBia?Y ieT (jx OB’ lam-eonii- 

mied, n 

s, 2* ^ 

s* S« 

MAJOBICT, AaK^Oi"- 
MAI.ABAR LA^ - CTOTODY OB' 
CHILD. 

JIALABAE, LAW-CDSTOM. 

MALABAR LAW— EKDOWMEITT. 
MALABAR' LAW-GIRT. 

MALABAR LAW-INHERITAHCB. 
MALABAR LAW- JOINT RAMILY. 
Malabar law— maintenance, 

TW AT. AR AB law— MORTGAGE. 
MALICE.' 

MALICIODS PROSECUTION. 

'Malilciina. 

MAMLATDAR, JURISDICTION OR— 
Mamlatdar, Order by- 
Mainktdttr’s Court. 

MAMLATDARS’ COURTS ACT, BOM- 
BAY, III OP 1876. 

Matiagov. ' 

MAKAGBE OB AT^ACHBI) bbobbb- 

TY. 

Hanagcr of estate o£ lunatics, Security Try-— 

Manager of ^oint estate. 

Man«gor of joint Ilhidu family. 

Manager of two estates, Suit for balance of account 
by^ siomindar agaiust— 

Manager undor Begulatioii V of 1812, Order appoint- 
ing— 

MCATOAmiTB. 

Manorial duos. 

MA.FILLAS. 

.. Maps. 

Market rate. 

iMABBIAO’B. 

MARRIAGE ACT (CB3ISTIAN), V OP 

isea * 

Marriage presents, Suit to recovei— 

arfAEElAGB BETTIuEMEHO?. 

Married woman, Enticing away— 

Married woman; lijaly^hty of— ^ ^ 

i^APTiTTB-n WOMAN’S PROPERTY 

act, SB. 8 & 9 . 

Masses, Bequest £or perfoimanco of-— 

Master, liia^sdity ofr- 

Master, Lien of, for wages and diabursemouts. 

•''^STER AND SERVANT. , 

MiMirasi tenure. 


MAXIMS. ’ 

MEASUREMENT OP LANDS. 

Medical oxaninmtioii. 

MEDICAL OPPICEB. 

Mcuioraiidnm of apiical, Hcfcnvu of, for corrortton. 
Meinoraaduiu of Asuociatiou, Material varlauco lU'— • 
MERCHANT SEAMEN’S ACT (I OP 
1869), B, 83. 

merchant shipping ACT (17 & 
18 VICT., c. 104). 

ss. 43, 66. 

s. 

— s. 243. 

MEIEOHAOT SHIPPnsrO* ACT 41*^ OT 
1875)* 

s, ^ 

— s. B. 

Mercbantn, Law of— 

MEEOEE. 

MESOT EBOEITS- 

1 Riam TO, AKT> rilAmTitTT IfOlt— 

2. Assussmbnt IK ^Axmvmim ano Htrm 
MMSKK PliOl^tTS. 

3 MoBJS Ot AsaKSBMKKT AKi> OArsOUbAflOK. 

MiUtaiy autborities, JuristUctlon of— 

Military Code. 

■MILITARY OOUR'IS OP BEQUEST. 

Military olHeer. 

MINISTBKIAL OPPICEB. 

MINOR— <• 

Evioxmol? OF MiNoariT. 

2. LlABinrTSf OK (lONTliAOm 

3. Ukmhfn FOHToiim 

4. OtTKTODY OF MXKOliB (AOT IX OF lOW, 

&.a.). 

3. EKinttfiBFKTATrON OF MlKOUB IK htJlTS. 

C. Casks ukokb Mikoes Aut, Bomkaz, aX 
o> 1864^. 

Minority, Disability of — 

Mirasulars, Higbt of — 

Misai)propuation of property. 

MISCABEXAaK 

miscellaneous PROCEEDINGS. 
MISCHIBP. 

If' 

Misdirection. 

misjoihebe. 

Misprision of ti^eason. 

Misrepresentation. 

Mistake, Condition imposed by non*fulfllment of— 

Mistake, Money paid by, in excess in satisfaction of 
decree. 

Mistalco, Suit brought under, or want of inquiry. , 



Mistalsofof fact. 

Mistake of fact, Agreement made under, effect of — 

MOFUSSIE. COtTBTS, FOWBB OI*. 

MoKunt. 

Mokiint, Personal estate of — 

Moknrrari istemrari. 

MOKUKRAKI 

MOHEX HAD AHD BECEIVED. 

Money illegally levied as tax. Suit to recover — 

Money obtained by collusion and fraud, Suit to 
recover — 

MOHEY PAID. 

MOHEY PAID IJHDEB PBOCESS OE 
DECBEH 

Money payable by instalments. 

Money payable on doman&. 

Money, Suit for specific sum of— 

Money-decree 

Money-value, 

MOOKTEAB. 

MOOKPEABHAMAH. ^ 

MOBTGAGE- 

1. POBM OF MoETQ-AOES, 

2. COKSTEtrCTION. 

3. Possession tjnbeb Moetoag-e. 

4. PowEE of Saee. 

5. SaIiE of Moetgag^e Peopeett— 

(a) Bights of Moetgaobes. 

(b) MoNBF-EEOEEES on MOETaAOES. 

(c) PlTEOHASEES 

C. Maeshalting. 

7. Taoking. 

S. liBBBMPTION— 

а ) Bight of Behemptxon. 

б) Bbpemption of Poetion of Peo- 

pbety, 

(o) RBHEMPmON OTHEEWISE THAN ON Ex- 
piEY OF Teem 

( d ) Mode of Bedemption and Liability 

TO Eoebclosheb. 

9. POEEOLOSHEE— 

( a \ Eight of Foeeclosheb. 

(5) Demand and ISTotioe of Foebclo- 

SHEE. 

10 AOCOHNTS. 

Mortgage-bond creating charge on immoveable pro- 
perty. 

Mortgage-debt. , 

Mortgaged property. 

Mortgagee. 

Mortgagor and taortgagee* 

Mortmain, Statutes of— ' 

Mother. 

Motions, Taking further evidence on— 


Moulmein, Judge ef— 

Moveable pr<%erty. 

Mowra floweis, Possession of, for distillation. 
HUDTIPABIOUSHBSS. 

Municipal Boards, Control ever— 

MTJHICIPAD OOMMISSI03YEBS. 
Municipal Committee. 

Municipal Corporation 
Municipal Courts, Jui isdiction of — "■ 
MUNICIPAL DEBEHTUBES. 
MUNICIPAL HOTICE. 

MUNICIPAL TAX. 

MDHSIP. 

MUBDEB, 

Mutarafa. 

Mutiny Act. 

Mutual dealings. 

Mutwalli, Bemoval of— 

Mutwalli, Suit to remove — > 

MVTVAIa BEHEEIT SOCIETY. 

Nadi hharati. , 

Naih, 

HABVA TEHITBE. 

Native Chrirtians 

Native State or Prince in alliance. 

Navigable riv^r, , ^ 

NTAWAB HAZIM OF BEHOAL DEBTS 
ACT. 

HAWAB OF CABHATIC'S ACT. i 
HAWAB OF SUBAT. 

HA2IB. 

Necessity for alienation. 

NfEGLIGEHCE. 

NEGOTIABLE INSTRUMENTS, SUM- 
MARY PROCEDURE ON— 

Negotiable Instruments Act. 

Nephew 
New trial. 

Next of kin, Oi editor of — 

Next of kin. Liability of share of, for barred debt. 
Next of km, Purcliaser from — 

Non-acceptance. 

Non-appearance, Effect of— 

Non-delivery. 

Non-^omder. 

Non-payment of'Tent. 

NORTH-WEST PROVINCES LAND BH- 
VENUE ACT. 

S.43. 

s. 113 



Not»tli-Wo^t‘'Provinc(r^ Mumcijm! Tknpi*ovtntt(mt« A<‘t, 
H0ETH-*WEBTER3^ "PBO'VTHpBS AHD 
OTOH MtTHICIFALXWlSSS ACT (XV 
OT 187S)* 


s, 2ia 
s* 43I 


(XV of 1883), s. 69. 

I^0BTB;-'WEST FHOVmCES bbitt 
ACTS. 

— s. 1. 

— 8 . 2 . 


s. 3, 

S.7, 

.....j: — ^8.14. 

8.93. 

8.94. 

8.128. 

S.171. 

8. 208. 

Hote of judgment to explain dectee, 
Koies of evidence. 

Notice, ^ 

Notification^ (Government), 
Novation. 


Offence committed dnriiiR jndimi piwi'edinp.^ 

Offence committed in cnntnmpt of Court. 

OFI-BNCB COMMITTED ON THE 
HIGH SEAS. • 

OFEBNCE COMMITTED DNDEE 

THREAT. 

OPEBNCB EBLATING TO DOCU- 
MENTS. <■' 

Offence, Specification of-- 
Offer made without pre 3 udico. 

Office, Suit to establish right to— 

Officer acting in two capacities. 

Officer appointed to conduct appeal. 

Officer of Court; having personal interest In suit on 
behalf of infants. 

Officer of Government. ^ 

Offlccc of Seii-CuHtome. Liability of, &r act dona 
without jurisdiction. 

OFFXOBE, MABIMTY OF-- 
Official Assignee. 

Official letters. 

OBBICIAIi TEU|TBB. 

Official Tnistocs Act. 

Omission to conaidur offoct of documontiu-y («^'idauP0, 
Omission to decide issue* 


Now on her passage,” Meaning of— ^ 

OTISANOE— 

1. MrSCELTANKOtrS <?ASKS, 

2. 'llKOim CniMINAL PrOOEBTOIS COBT53, 

S, Pbbiio Nuisanob xs^mu Fkkab Cobb. 
Nuifoupative will. 

OATH. 

OATHS ACT (IV OF 1872). 

(X OF 1873). 

Objection taken for first^time on ajipcal. 

Objections- 

Objections to report of Commissioners for taking aC“ 
counts, Memo of— 

OBSCEKE PUBIilCATIOH. 
obSTbtjctikg HAVIGATIOH. 
Obstructing public way. 

Obstructing road. 

•Obstruction, Removal of — ^ 

Obstraef^on to'fiow o£ water. 

Occupancy. 

Occupant. 

Occupiers and owners. Fine imposed ^on— 

OJffence aga?hst public justice. 
lOFFEHCE OOMMITTEB BEFORE PE- 
NAB CODE OANEE IHTO OPERA- 
' iT^rnH- 


OinisBion to examine witness. 

OuuBSiou to give infomalftm of ofeuee. 

OHtJS PEOBAKBI— 

1, Account* 

2. ACCOUNT, Books, Entuibs 
U. AauNT. 

4. Aubitkatton. 

5. Attacjjimknt in Execution* 

G. BouNPAJisr. 

Claim to Attached Puotkuty. 

8 CONTKAOT* 

9. CoNTltlBUTXON. 

10 Custom 

n. Damaobs. 

12. Dbutou and Crbbitob. 

13 Dbolakation OB Titlis. 

14. Dkorbiss and Dbbds, Suits to set asibk— 

16. BoOUMKNTS UHLATINO TO hOANR, KXiSCU* 

TION OB, AND OONSIDKEATXON BOH, ANB 

Casks ob Money Lent* 

IG. Kasbmbnts 

17. Ejectment. 

18. Enkanckmbnt OB Rent. 

19. Genbalooical Descent. 

20. Hindu Law— 

(a) Abottion. 

( b ) Alienation. 

(e) Maintenance* 

(ii) Steidhan. 

21. Husband and Wipe. 

22. iNTKBTKNOnS. 

23. Landlord and Tenant* 
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OlSrUS PEOBANDI~co«/i««e(? 

24. Lbgitjmact. 

25. LiMmTIOK AND ADVBBBB POSSESSION. 

26. Mesne Proeits. 

27. Minoeity, 

28 Mortoaoe. 

29. Notice. 

50. Partition.# 

51. Possession and Pboob oe Titbb 

32. Pbe-bmttiqn, 

33. Eecc>gi-nisancb to keep Peace. 

34. Eelinqeishhbnt oe Portion oe Claim 

85. Eesumption and Assessment 

86. Sale oe Goods 

37. Sale eob Arrears oe Ebvenue. 

38. Sale eob Arrears oe Eent 

39. Sa«b in Execution oe Decree. 

40 Service 9e Summons. 

41. Trust, EBifocA%ioN oe— - 

42. Valuation oe Suit. 

43. Witness. 

44. Wronceul Conversion. 

45. Miscellaneous Cases. 

Opinions o£ Judges, Memoranda o£ — 

OPIXTM, IXiXiBGAI. POSSESSION OE- 
OPItTM, lEXiEGAE SAEE OE- 
OPIUM ACT (I OE 1878). 

Oral evidence. 

Order allowing commission to Administrator Gen- 
eral. 

Order as to mesne profits and costs of execution 
Order fixing amount of court fee chargeable on 
plaint. 

Order m conformity with agreement of parties. 

Order in execution of decree. 

Order made on appeal/’ 

Order of Criminal Court obtained on a misstatement 
of facts. 

Order of executive nature. 

Order of Magistrate dismissing ministerial officer. 
Order of Magistrate in respect of nuisance. 

Order of Magistrsi-te in respect of possession. 

Order refusing attachment in execution of decree. 


Order refusing to admit Bi^ecial appeal 

Oidei 1 ejecting application foi execution of decree 
on ground oi limitation. 

Ordei rejecting application for registration. 

Older rejecting apphcatioli to he declared an in- 
solvent 

Order rejecting application to set aside ex parte 
decree. 

Order remanding case for re-trial. ^ 

Order substituting one judgment-debtor for an- 
other 

Order and disposition. 

Orders 

Oiders in execution of decree of Privy Council. 
Oiigmal Side of High Court, Ciiminal 

Original Side of High Couit, Powers of Judge sit- 
ting on — 

Original Side of High Court, Eight to plead in — 
Oudh Civil Couits Act. 

OTTBH ESTATES ACT, I OE 1868. 

s. 2. 

s. 8. . 

s. 10. 

s. 13. 

7 - 22 . 

oudh SUB-SETlfcEMEKrT ACT (XXVI 
OE 1866). 

OUDH TADOOKDARS’ BELIEe’ ACT 
(XXIV OE 1870). 

s 3. 

s. 10. 

s 25. 

Owners and occupiers, Fine imposed on — 

Ownership, Intention as to joint— or several — 
OWISTEBSHIP, PRESUMPTIOIN OE— 
Ownership, Tiajisfcr of — 

Ownership m the soil. 




CORRIGENDA. 


Coil. 2079.— iSi,«e 0 from top, for “Ind. Jur , O S.” read “1 Ind Jur., O. 8.” 

s C 

CoJj. 2089.-— 06 , reference to case, for W. R , Act X” read ** 2 "W. B.', Act 
Coil. 3019. — Case 2B6, reference to case, for ^‘32 Agra^^ read 3 Agra 
Coil. 3041 — Case 334, reference to case, for ‘^487^^ read *‘847 

Coi/ --^Under section 23, for “ Art. 144— Interest in immoveable property’’ read “ Art 
145 

Col. ilVk--After heading/ « OATHS ACT ” for “ IV of 1872 ” read “ VI of 1872 ” 

Coil. 4il24i.^From the last line, omit the reference “I, Xi R , 2 All , 876 ” 




A DIGEST 


OF 


THE HIGH COTJKT REPORTS, 

1862-1886, 

AND OF 

THE.PEIVY COUNCIL REPORTS OP APPEALS FROM flJMA, 

1836-1886. 
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IiABOUB, COOTBACT TO SUPPLY-- 
See Act XIII of 1859. 

[1 L. B., 1 Mad., 280 

LABOUBBBS. 

See Act XIII of X859. 

[2 B. L. B., A. Or., 32 
I. L. B., 1 Mad., 280 
• I. L. B., 7 Bom,, 379 
14 W, E„ Cr„ 20 
18W.B., Or., 63 
8 W. B., Or., 69 
, I.L.B.,8Mad.,379 

— — Protector of— 

See BekoaIi Act VI of 1865. 

[3B, L. R.* A. Cr.,89 

— Wages of— 

See BestoaIi Act VI of 1865. 

[3 B. L. B., A. Or., 39 

LACHES. 

See AcQrriESOBNOB . I. L. B., 1 AIL, 82 
[2 Mad., 114, 270 
22 W. B., 267 

See Limitation Act, 1877, aet 113. 

[I. L, B., 2 Calc., 323 
See Peity feoiTNOiE, Peaoticb of-Ee- 
* HIAEINO . . 2 B. L. B., P. G., 10 

, See Saee in Execittion of Beoebet- 
PtrEOHASBBS, Eights of— Gbnbeatey. 

[11 Bom., 193 
See Summons . 16 B. L. B., Ap., 12 

See SufeeintbNhenoe of High Couet— 
Chahteb Act, s. 15— Civiu Cases. 

[22 W. E., 622 
6 Bom., A. O., 63 
18 W. B., 87 
2 0. L. B., 646 


LACHES— cowiiwwec?. 

1 , Doctrine of laches, Appli* 

cation of, — Suits for mhich ferioA of limitation %s 
promded . — The equitable doctrine of laehes and 
acquiescence d8es not apply to suits for which a 
period of limitatipn 4s provided by the Limitation 
Act. Eam Eau d. EAiTA Eau . 2 Mad., 114 

Taeuck Chundee BHUTTACHAEJ|1B tj. Hueo 
Sunkub'Sanhyai. ^ . 22 W. B., 267 

2 , Suxis for uohioh 

period of limitation is provided. — Mere laches, or 
indirect acquiescence short of the period presoxjhed 
by the Statute of Limitations, is no bar to the 
enforcement of a right absolute vested in the plain- 
tiff at the time of suit. Semble, — The doctrine of 
acquiescence or laches will apply only to cases, if 
such there are, in which they can be regarded as 
a positive extinguishment of right. When they go 
merely to the remedy, the Courts have no power 
arbitrarily to snbstitute an extinguishing prescrip- 
tion different to that determined by the Legislature. 
PedhamuthuilAty «. Timma Pbdhy 

[2 Mad., 270 

3 , — MortgagoT.'-^Limit^ 

ation Act, 1859, s, 1, cl, 15, — JEstoppel,-^T)xQ laches 
of a mortgagor in taking no steps for many years to 
enforce his alleged rights may afford evi^nce 
against the existence of those lights, hut cannot 
estop him from asserting them, if they do exist, at 
any time within the period of sixty years allowed hy 
section 1, clause 15, Act XIV of 1859. On account 
of the plamtiff^s laches ijie Judicial Committee dis- ^ 
ailovjpd mesne profits prior to the di^t» of the insti- 
tution of the suit, which had been allowed by the 
High Court JuGGUENATH Sahoo V, Shah Maho- 
med Hossbin 

[li B. L- B., 886 ; L. B., 2 1. A., 49 
23 W. B4, 99 

4 ^ Meversiomrs suing 

within period of limitation hut after delag in 
Jcmwing their* rights, — ^When reversioners bring 
their suit within the period of limitation allowed by 

5 > . 



DWKST OF CASES. 


( asiti. ) 
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l.ACH:ES,~Doctrine of laolies, /pplioatlon 

law> delay iii a^ssei'ting tlioh* ingliiB m not by iiHolf 
sufficient to .inatify a limUng tbai ibey bavci asstaittul 
to tlie invasion ol ilio right which ne<’csBital<‘H their 
applying foi I’oHof* '"jinLLJSia* SSikoh Hiiisn- 
KisnooN Panday . . . . 4 B*. “W., 8 S 

6 . ^ — Dela^ in suing , — 

Btvit mi harred ly^ limitation — A suit in which 
plaintiffi clamaed to have a dram closed on the ground 
that it passed through hia land, having boon dismiss- 
ed because the delay m bringing it amounted to 
consent, — Meld that the Courts of this countxy have 
no power to refuse relief on the ground of inero de- 
lay;^ where the plaintiffi esiabhahes a right not affioctod 
by limitation. l^AMriinxi Sahoo v. Misbbis Lall 

[24W.B*,97 

. — I — — Delay in esoooithon 

of deorH^^InUresfi Might to. — As long as a decree- 
holder does not incur the loss of right by limitation, 
he cannot be deprived of the mtorest which his de- 
cree gave him, on the ground of his dilaioriness in 
taking out execution. Modhoo BooBtrN Hoy Oixow- 
DHKY '0, BhIKABBB EOY ChOWDHBY 

[5 W. B., Mis., 11 

7, - — Delay tn exemiion 

of decree,’- -^Dobt tarred ly hmifation, — Admission 
of debtor , — The decision of the Pull Bench, Dissmur 
MuUich V. Dhiraj Mahafah Chand DahadooVt B, L, 
M,, Sup, Vol, 967 • W *V, M., D, 6?,Jhat a decree 
once barred Is always bariHid, for the reason that no 
proceedings in execution can be valid if instituted 
af tep three years from the date of the last proceeding, 
was held to apply in a case whoie the admiHsions of a 
judgmont-dolitor were pleaded in condonation of tlu' 
decree -holder laches in executing his decree. Bnoo- 
PTOTY LAiti Tbwabjsp V, SoooEBiii Hkekhttr Moo- 
Kmsm 12 W. B., 255 

S. * I, Delay m 

Where a plamtilt sued to recover certain 
property as wugf, on the ground that the mutwali 
and his ancestor (a former mutwah) had miscon- 
ducted themselves by selling to some of the defend- 
ants the property which was the subject of the 
endowment, and where it appeted that the plain- 
tiff lay by for nearly twelve years from the time 
when the vendees purchased and were put into pos- 
sessnn, it was held that he was not entitled to the 
assijstauce of the Court. BHUEEtrOK: Chundba Ba- 
Hoo V, Gobam Smmim , . 10 W* B., 458 

^ 0 , - Might of person ^ 

gmlty of laches agmnst mhseqtmt purchaser with- 
out mUce^’^A: bought land from D, in 1848, oHored 
into possession, and in 1 852 went abroad. In 1853 C, 
bought the same land from D without notice of A,*s 
purchase, the land being then registered in name. 
Meld^ in a suit brought in 1859, Jk could not eject 
0 ., having^forfeited his right by Ins own laches, 
ChIDAMBAEA ISTaYINAN ie, ANKAPA bfAYKKAN 

" [1 Mad., 62 

But JfesTlEABKADEA PXBXAE <?. HABI EaMA PIL- 
s Mad., 38 


LACHBB.— Doctrine of lachios, Application 

Qi^^Qonitmmk 


10 

i.S73, rs, 20, 


{h^> tract AH^ 

Hill of exchange, Misfahe,’ 


.JElViV, SJO. 'Vl.f* ....... 

Void agrmneihf, Ahi the Urd Mainh IHHl A. drew 
a bill III IhigliHli at Oaunport^ in favour oi h\ on a 
Calcutta firm and gave it to hVs agent, who did not 
uiidciHtjind i^higliHli. id\v agunl< ^u'pt the hill till the 
XOth March 1881 without aacm'taimng it.s nature. 
On that date the Calcutta ilinu on which the bill was 
diawn became msolvont. Jf. subHCttuciitly sued for 
the money he had paid for the hill, on the ground that 
his agent had asked Isf, lor a hill drawn on himself 
and not one drawn on the Calcutta tlrni. N„ asserted 
in dtdbnce to the suit that M's agent had not asked 
f()r a bill drawn on himself, hut merely for a bill ou 
Calcutta, ife/d that, assuming that the sale of the 
hill was void by reason of both parties being under a 
nustaki* us to the Inll, yet K could not recover the 
amount of the bill from M, becausi^ his agent had 
been guilty of gross lU'gligeuce in taking tlu* bill and 
keeping it ho long without ascertaining its nature and 
applying for ledtesH, KidUTiNUAtKl c, 


A A Til 


2 X, - — Morfgagm mt 

lahiny possession after, nsu/rmhiafy mortyage,--^k\\ 
usufructuary mortguge of lands was executed in 
IHEJ, but the mortgagee ilid not enter into poHsessmu. 
In 1852 his representative, the plaintiff, conmumced 
a suit to ijbtam poHSCHsion, but ailow(‘d it to drop, In 
lH5d he eommenced the pri‘Ht‘Ut suit for iht» same ob- 
jtH*t JUM that Mm could not he impulsed to the 
plaintiff from the date oT presenting the plaint m 
1852, juul that the prixlueu from tluE dat.e should be 
accordingly awarded hhu, hARHll^f Nahayaka 

itAMAPA CKAIvIvIEA , » * »» 1 Mild,, 70 


12 . 


Moffgnge, Buit 


for redemption of, — Neglect in applying m time for 
execution of deer ee for possession,''^ Nresh suUfor 
redemption »«-The plaintiff in this suit chuumd poH- 
Hcssiou of certain propm'ty by nHlemptiou of a nsu- 
fruotuary mortgage of it which he hail givtm the de^ 
fendantH. The plaintiff had previously suihI IIhmIc- 
feudants for possossiou of the pro|H‘rty by redemp- 
tion of the mortgage and had obtained a decree for 
poHsesBion of it, but bad not applied for execution of 
such decree within the time allowed by law. Meld 
that the plaintiff, having obtained in the former suit 
a decree for possession of the property, and having 
by his own neglect lost lus right to execution of such 
decree, could not ht^ permitted to revert to^ the posi- 
tion which ho held hefove the iuHtitution oi that suit, 
and to bring a f r<*sh suit for posHOHsiou. Go/ am If 
sein V, AUa Mukhee Me&hee^ B N * followed. 

Aneudh SxNaE m Buiaof Peasad 

rr Tf. TCI A Alt AAl 


13 ^ AppUeslion tc 

amend decree,'*— Delay, — ^Where a decree-holder came 
in, after the lapse of some three and a half years, and 
when one of the .ludges who made the order ceased 
to be a Judge of the Court, to iiHk for an amendment 
of the do(*ree by allowinf^her the costs of all fho re* 
mands that took place the that, after 

uch a delay, the Court could not make such an order# 
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DIGEST OF CASES. 


IiAIS&BS.— D octrine of laches, Application 

ot^covbtxnued, 

or even sa^'v^hetlier the decree-liolder was entitled to 
these costs. Oodax Taea Choweeain u Jonab 
A iii Chowdbx . . , . 17 W. E., 858 

14. • — Qm%ss%Q% to ap- 

peal from order.-^Acqmescenoe, Presumption of — 
Where the Assistant Commissioner in execution in 
1857 acted without jurisdiction in giving interest 
when the decree did not award it, and the claim for 
interest disallowed hy the Deputy Commissioner 
in execution in 1865, and the Deputy Commissioner's 
order was reversed in appeal by the Judicial Commis- 
sioner, on the ground that thd^ Assistant Commis- 
sioner's order wms a judicial one from which no ap- 
peal hac^been preferred,^ — PCeld, by the High Court, 
that it was too late now to interfere w ith an order 
passed so long ag<^ as 1^57, as the judgment-debtor, 
by neglecting to appeal, must be presumed to have 
acquiesced in that order, Eam Kbean Deo v, 
Fuhima Bibee . . . ,7 W. K., 37 

15, — — - ..I — Defence shoro’ 

tng great delay on pari of defendant. — Suit for ar- 
rears of rent — Plaintiffs (putmdars) sued the defend- 
ants (dur-putnidars) for arrears of rent. The de- 
fendants alleged that a part of the land had been 
taken by the Q-overnment, twenty-four years previ- 
ously, for the purposes of railway, and they claimed 
an abatement on that ground. JEteld that the Limita- 
tion Act does not in terms prevent a defendant from 
setting up such a defence ; but that the great delay in 
this case, combined with t)ther circumstances, disen- 
titled the defendants to any relief in a Court of 
Eqmty. Bam hTAEAiK Chtjokeebutty h. Poobin 
Beuaei Labb Sing-h . . , 2 C. Ii. B., 6 


15, Ignorance of 

Ameen^s proceedings in demarcating land, — Delay 
— In execution of a decree for posses sioi^^ of land, an 
Ameen having been deputed to demarcate the land, 
the defendant pleaded, nearly a year after the demar- 
cation, that he had been entirely ignorant of the 
Ameen's proceedings. Meld that an opportumty 
should be given to the defendant of substantiating 
his plea, but that if plaintiff could prove that defend- 
ant had even indirect notice of what was transpir- 
ing, the lower Court should refuse to go into the 
question after so long a delay. Cobbeotoe oe Mon- 
anxE c, Bhobanx Peeshad . 26 W. E,, 183 

17, — — Doss of Q-overn- 

ment promissory notes, — Suit on agreement to obtain 
duplicate, or restore value. — Plaintiff's relative bor- 
rowed money from defendant on the security of a 
Government promissory note which was stolen from 
defendaht in 1865, and defendant advertised the loss. 
In 1865 an ikrar was executed between the pai’ties, 
whereby defendant was bound to take steps, assisted 
by plaintiff, to procure a duphcate. The note was 
endoised, not in defendant's, but in plaintiff's name, 
and no steps whatever were taken hy plainti:ff until 
1869, when the note turned up in the Currency 
Office Defendant being unable therefore to perform 
Ins part of the contract, — Meld that any neglect that 
had taken place m ohtaining^a duplicate was entirely 

HI 
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LACHES.— Doctrine of laclies, Application 

of— continued, » 

owing to the plainti^'s laches and that he was not 
entitled to recover on the ikrar. Kamikee Debia v. 
Baeba Sham Kooneoo « . 18 W. B,, 58 


18, Omission to re- 

gister certificate of sale — Pight to second certificate 
for purposes of registration — QMcBre,-^Whethei 
the Subordinate Judge should have issued a new 
certificate of sale after the onginaf one had been 
rejected by the Court as hemg unregistered in order 
that the plaintiff might register it, the plaintiff 
having aheady lost, by his own laches, the right to 
register the origmal certificate. LabbhaiT Lakhim- 
eas V, Kamabiteih Huseh Khan . 12 Bom., 247 

19, Dr esumption 

against persons who do not enforce their rights , — 
Xfnexplained delay, — Disturbance of long possession, 
— Dispute as to chur lands, — The presumption that 
usually arises against those who slumber on their 
rights is the stronger when applied to rights, the 
subject-matter of which (as in the case of churs) is 
in a constant state of change, and the proof of which 
IS rendered more than usually difficult by lapse of 
time. In this ’case plaintiff sought to oust from 
possession persons who had enj'oyed the property m 
question from 18§5 to the present time; and as he 
was responsible for nearly twenty years of that 
delay, the Privy Council required to be satisfied by 
clear proof ol the grounds which he alleged for dis- 
turbing a possession of sfich long continuance, and 
were of opinion that plaintiff had failed to prove his 
case, inasmuch as he had not pioved the lands which 
had re-formed (if lands had re-formed m the bod of the 
river) to have been the same as those which belonged 
to his predecessors and had been diluviated, nor had 
he pioved his title upon the ground of the locus in 
quo being an accretion to any lands of which he was 
possessed. Sham Chane Bxsack v, Kisheh Peo- 

SAUE SUEMA 

[18 W, B., 4: 14 Moore^s I. A,, 696 

LAND ACQUISITIOl^. 

See Statutes, Cohstettotion oe — 

" [12 Bom., 260 


LAND ACClTriSiyiON ACT? (VI of 18S7}. 


See Cases hneeb ABBiTEATio2>r-*-AEBi- 
TEATIOH XTHEIE SBEOIAB ACTS AHE Be- 
OTJBATIONS — ^AOT VI OE 1857. 


See Damag-es-iSIe&STEE ahe 

MENT OE DAMAO'ES—'To'^TS. 

[6 Bom.5 A. C., H6 


Bee DAMAaES—SUITS eoe Damaq-es-— 
Beeaoh oe Oohteaot . 8 W. B., 327 

See Cases trNEEB Lahe A(jpxrisiTiojsr 
ACT (X OE 1870) 

See Limitatiok Act, 1877, S 19 (1859, 

g 4) — AOKNOWBEEGMlBjrT IN' BESBEOT 

OE othee Bights » 11 W, B.> 1 

5 b'2^ .. 



diokst of cases. 


( 20 « ) 


( 2£17 ) 

LAND ACaUISITION ACT — oo^ihmed* 1 

— (X of 1870).— Court'^-^Qwen 

ofsuperinknd(moe,-^'Bw Courts tjataHisliod under Act 
X of 1B70 ax*c Courts subject to tbo appellftto jxnnsdic- 
tiou of tlie Ili^b Court, '»and not the less so bcc^mae 
an appeal lies to tlie High Court from tbeir detusions 
in certain cases only. The Higli Court consc(|Ueutly 
has the power of superintendence over those Courts 
under section 15 ot ?i4i and 25 Victoria, Cap* 104. 

Iir THE MA.TTBR OB' THE BBTITIOF OB AunOOIf AM 

[15 B. Ii. Bm 187 

S C. Abhooi. Alii V. Vebner, Vebnee n, 
Abdoob Am . . , 28 VST. B., 73, 288 

1 s. 15. 

SbeoiaXi Abbeab— Obbibs atrujEOT 
TO Abbeab , I. li, B., 8 Oalo,, 838 

Reference hp Colhefor to 

District €ouri,^Land claimed hj CotleHor on 
lehalfqf G-overnment or Munic%paht^,'-^*V\\ii> scope 
and object of the Land Acquisition Act (X of 1870) 
is to provide a speedy method for deciding the 
amount of the compensation payable hy the Col- 
lector, when such amount is disputed, and the person 
or persona to whom it is payable, S^'ction 15 of the 
Land Acquisition Act contomp|ato8 a reference when 
the questitm of the title to the landrarises between the 
claimants who appear in response to the notice issued 
under soctiom 9, and who set up eonilicting claims 
one against another as Ao the laud I'cmiired, which 
the District Judge as hotiveeu such persons can de- 
termine. The Collector has no power to mahe a re- 
for^cetotho District Judge under section 15 m cases 
in which he claims the land in question on behalf of 
Government or the Municipality* and denies the title 
of'^othor claimants, and the District Judge has no 
jurisdiction to entertain or detormino such reference. 
IMDAB Aid KHAJST 4?. COBIflOTOB OB FaRAKHABAD 

[I, Ii. B., 7 AIL, 817 

— SB. le & i7.-jic« n of isr>7, 

Acquisition of land hy Government'^ Might of way. 
— When land is taken )?y the Government under Act 
VI of 1857, the land is absolutely vested in the Gov- 
ersment imder section 8, free from any right of 
way previously enjoyed by tho public over such land. 
IBT THE MATTBB OB THE BETITIOK OB FbNWIOK 

[6 B. Ii. B., Ap., 47 : 14 W. B., Cr., 72 

— Act n of 1857, s, a— 

Might of way . — A right of way cannot hy the pro- 
visions of Act VI of 1887 continue to exist over hind 
acquired hy a railivay company under tliat Act wiih^ 
the aid of Governqjent. ^If, however* tho railway 
company by^tkiir representations and conduct lay 
tbomselves under legal obligation to provide a way* 
such obligation may be enforced. CoeiiEOtob ob 
THE 24<VEBatrimASS V. Bobih Chtthbeb Ghose 

c [3 V. B., 27 

- S. t^^Assessor, — Quahfied asses- 

- sof. — Bto,— The MmjieipaHty of Poona wishing 

to take up the applic^nPs land, dike Collector of 
Poona deiermined the amount of compensation, and 
teddej^d it to the applicant, who declined to accept 


LATO ACQITISITIOH ACT (X of 1870), 

0. V&^contiMwd. 

it. The Collector thenuipon referred thl*' matter to 
the District Jmlge. Two aHHcsNors were appointed 
to aid him, one by the applii^ant and anothm* by the 
Collectf)r. Thtnunnineo of the Collector was tho 
mamlatdar of Poona, a rate-payer and ex-officio 
member of the Municipality, who, whilst a member 
of tho managing committee, had unsuccessfully ne- 
gotiated with tho applicant for the xmrtdiase of the 
ground The District Judge imulo an awa*'d uphold- 
ing the Collector's valuation. Meld that the award 
was bad and must bo set aside, as the Collector's no- 
minoo had* under tlffi circumstances, a real bias, and 
was not a qualitied assessor within the ineaning of 
section 10 of tho Land Acquisition Act, X of 1879. 
Kashinath Khabgivala V, ComWTOM PooJTA 
[I* L, B., S Bom., 558 

of hmd.^An- 

mml rmtal^Marhet In a8H(‘Kmng the market 

value of house property, situated in Mm town of 
Bulsar, actiuircd for pnidic purposes umh*r Act X of 
1870, the Court awarded a capital sum whieh, at tho 
rate of six per cent, per annum, would yiiJd intost 
o(iual to th(A ascertained annual rental of the pro- 
miseH Ilf tor deducting the amount necessarily ex- 
pended for annual repairs. ' CARS3f % IUnU' MIBA. 
Cabey n. Kalu MiYA . . - 10 Bomu, 84 

— Compensation.’^Delermin* 

ation of m,hie.----OemtplM and momipled 
in determining the cmupfnsation to bo allowml for 
land takim tor putdic purposes, the Court distinguish- 
od between tho occupii'd ami tlu^ unoccupied land. 
In the case of ionner the Income yielded wm 
taken int.o account with a view to consider tho 
numher of years' purehasi^ tn he allowial for tho 
land, and* in cstiimding tho value of the godtwns 
yielding rei^, a deduction wai made for tlio chance 
of some of them being unoccupied for part of the 
yeai, as well as for periodical rofialrs and municipal 
taxes. In the case of unoccupied land, it was hold 
that tho thing to be looked at was not tho cost of 
what had been done to preserve the laud or tho 
money spent on improvements, but the market value 
at tho time, with an allowance for the manner m 
which the land was taken from tho claimant. Coi«- 
I*EOTOB OB HOOaEIY V. lUiT KbISTO MoOHBBarEK 

[22W.B.,284 

3. Principle on which com- 

pemation is gwm. — Marhei mlm of gmperty . — 
Where Government iiakes property front private 
persons under statutory powers* it !» only right that 
those persona should obtain such a measure of eom- 
ponsation as is warrantid by the current price of 
similar property in the neighbourhood, witliout any 
special referonco to the uses to whieh it may b© 
applied at the time when it is taken by the Govortt* 
mont* or to the price which its owners may previously 
have given for it. In accordance with this principle, 
the question for enquiry is, What is tho market value 
of the property, not according to its present disMsi- 
tion* but laid out in the most luemtivo way in which 
the owners could dispose, of it P Ik the matteb o» 
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IiATO ACQUISmOISr ACT (X of 1870), 

B. 24 — continued, 

THE LAND^^OQtJISITIOIf AOT (X OE 1870). PeBM- 
OHAND BuEEAL V, COBEBOTOE OE CaBCTJTTA 

[L Ii. B., 2 Calc., 103 

4. Principle on which compen- 

sation IS given, — Land subject to moTcurrari lease 
in favour of G-ov^rnment — When in a Land Acq^uisi- 
tion case it was shown that the land to he acquired 
was suh 3 ect to a mokurrari lease in favour of the 
Governmant, and the Court in estimating the compen- 
sation had deducted 5 per cent, from the rent on 
account of collection chargeSj-^BeZc? that such deduc- 
tion was excessive, and that, Jjavmg regard to the 
fact that the amount was il85-4, and was collected 
only once in a year, 4 annas was all that should have 
been defiucted. Seoeetaex oe State eoe India «. 
Sham Bahadooe . I. L. K., 10 Calc., 769 
• • 

S, 35. — Appeal — Difference of 

opinion between Judge and assessors — Amount of 
compensation ” — The amount of compensation m 
section 24, Act X of 1870, must be taken to mean 
the whole amount of the award, and not the amount 
of the different items to be taken into consideration 
separately under that section; therefore, where the 
Judge differed wholly from «ne assessor, and differed 
from the other assessor in the amounts awarded for 
the different items, but agreed with him in the total 
amount awarded , — Meldf there was not such a differ- 
ence of opinion between the Judge and both asses- 
sors as to give a right of appeal fiom the Judge’s 
decision under section 35 Anandakeishna Bose 
V. Veenee . 13 B. IT. B., 300 : 22 W , R., 305 

2, Appeal, — Appeal from de- 

cision of Judge and assessors,— Collection charges. 
Amount of to he deducted in cases of molcurrari 
lease, — In a case under the Land Acquisition Act, if 
there be a difference of opimon between the Judge 
and the assessors, or any of them, upgn a question 
of law or piactice or usage having the force of law, 
but ultimately they agree upon the amount of com- 
pensation, section 28 must he taken to apply, and no 
appeal will he against the decision of the Couit with 
reference to the point upon which the Court and the 
assessors differed If, however, in addition to diffei- 
ing upon any question of law, &c., they ultimately 
differ also as to the amount of compensation to be 
awarded, section 28 does not apply, but under section 
35, coupled with section 30, in such a case an appeal 
will lie, and m such appeal all questions decided by 
the lower Court, whether the opinion of the asses- 
sors coincided with that of the Judge or not upon 
these questions, are open to the parties in the Appel- 
late Court. Sboebtaey oe State eoe India v,^ 
Sham Bahadooe . I. L. E., 10 Calc,, 769 

3. Appeal —Difference of 

opimon between Judge and assessors,— Compensa- 
tion — Under section 30, Act X of 1870, an appeal hes 
from the decision of the Judge where he differs 
from the assessors, whether the assessors agree 
with one another or not. In the mattee oe the 
Land Acquisition Act (X oe 1870). Hetsham v, 
Bhoxanath Muldiok. Bhodanath Mtjddice V , 
Hbxsham . 11 B. I.* E., 280 ; 17 W , E., 221 


LAND ACQXTISmoiSr (X of 1870), 

S. 35 — continued, 

4, Appeal , — “ District 

Judge f — Officer specially appointed under Act X 
of 1870, — Costs, — ^An appeal from the decision of a 
judicial officer appointed tdP exercise the functions of 
a Judge under Act X of 1870 within the town of 
Calcutta, lies to the High Couit sitting to hear 
appeals from decisions by the Court in its origmal 
civil jurisdiction. The words “District Judge” m 
section 35, Act X of 1870, include ^the High Court 
in its appellate jurisdiction, and there is nothing in 
the definition of those words given in Act 1 of 1868, 
section 2, clause 12, opposed to this meamng ITo 
appeal lies on a question of costs in a case under Act 
X of 1870. In this case the costs of the appeal .^ere 
allowed by the High Court on scale 2. BamasIdon- 
DBEEE Dosses v Veenee . 13 E. L. E,, 189 

[22 W. E., 136 

s. 39. 

See Res Judicata— Adjudications. 

[I. L. B., 7 Calc., 406 

See Seboial Appeal— Oedees subject 
TO Appeal . I. L. E., 9 Calc., 838 

1, Appeal, — Apportionment of 

compensation — Judcial officer appointed as Judge 
in town of Madras, ^Appeal. — ISTo appeal lies to the 
High Court from a decision apportioning compensa- 
tion by a judicial officer appointed to perform the 
functions of a Judge within the town of Madras, 
under Act«X 1870, the Land Aequisition Act, 
Aeoonaohella Geamanx V, Velliappa Geamanx 

[8 Mad., 103 

’•r 

2. Compensation, Apportion- 

ment of — "Right of suit — A decree which apportions 
compensation made under section 39 of the Land 
Acquisition Act (X of 1870), by a Court to whom 
such matter has been referred under section 38 of the 
same ^Act is final, and cannot be questioned other- 
wise than by the appeal permitted under section 39. 
Nilmoneb Sing-h Deo v Rambundhoo Rox 

[I. Ii. E., 4 Gale., 757 : 3 O. L. E„ 2U 

3 ^ 2ct VI of 1857, s U — 

Apportiovment of compensation , — The compensa- 
tion should he divided by the parties in the ratio of 
their respective interests m the land The zemindar 
of ghatwali lands is entitled to a share, in retaining, 
under Regulation XXIX of 1814, an Interest such 
lands Bhageeeuth Moodee v, Jabue Jummah 
Khan 18 W, E., 91 

4, — Apportionment of compen- 

sation, — Claim and title to. — When land is takeiT 
foi^^public purposes, the party entitled to 

compensation is the proprietor. Any party claiming 
it against him by virtue of a right created by him, 
must proye Hs title to it. Issue Chtundee Baneb- 
JBB V, Suttxo^Dxal Banebjeb . 12 W. E,, 270 

5 . — « Compensation^ Apportion- 

ment of, — Dmiy in possession, — Land taJeen for 
railway,— 'Wlgm. a railway company takes land for' 
public purposes, the party in possession at the time is 
prmd facie entitled to the money paid for it, until 
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LAHD ACQUISia?ION ACT (X^of 1870), 

s. 89 — continmd, 

soin<^ OTU' (‘Isi' ostiiblishoB ft prior claim. Chttndks 
O lLlTKN ClUTTEK-niJia iJtTBDlfiN BANHIUIsIK 

^ [10 W. B., 48 

Compensatmi, Apportmi* 

met^f of --LmiA talfcen for Wliere lands 

me taken poinpiilsoialy, the principle upon wlucli the 
amount of compensation is divisible amon^^st the zc- 
inindar and tlio holders of several subordinate tenures 
is by asceitaimnij the value of the interest of each 
holder of a tenuie, and to ^?ive him a sum equivalent 
to the pill (base-money of such interest, OoRDON, 
Stuart, L Co , r Mohatab Ohunber 

[Marsh., 490 : 2 Hay, 565 

a - — Compemation, Apportion^ 

mont of —Land tafeonfor raikonp, — Ledttetion from 
rent hj — When laud is taken for railway 

puipos('8 and eompeuBation is made which is divided 
between the yemiudar and those holding; under him, 
any doduction of rent claimed from the «(mundar 
must be leckoiuHl with rehiriuieo, not to the gross 
amount of compensation, hut to the proportion which 
passed into his hands. DiXJSRAir Mahtab Chanb t>. 
CniTTito CooMABBB Bibbk . 16 W. B., 201 

8. Oompepsaiion, Apportion^ 

ment of for land, — Oioner mUor ^rmt ly 
zemindar retaining remnionanj intrref}t‘—l^ was 
held that, assuming that possession of certain plots 
of hind had been granted % the zenutuhirs to pm'sons 
to build tluvcou, and to hold' so long the huildiugs 
subsisted, ilio '/cmiudars being only entitled to a 
io\ci^ouary interest m the land contingent on the 
owner of the buildings allowing them to fall into 
rum, the ownei of the buildings would he entitled to 
the bulk of any compousation awarded under the 
provisions of xVet X ol 1870 in respect of the sites. 
GuB Pabshab n, XTmeao SiNGin , 7 H, W,, 218 

g, ■ Compematio% Apportion^ 

ment of —A putnidar is entitled to compensation 
on account of lauds in his putni taken for public 
purposes, although thero.,was no agreomont to that 
effect Joy Kishin Mookibjbei d. Eeazoonissa 
Beeeee , , • • .4 W, B., 40 

'r 

10 , Compensahon, Apportion-, 

ment of — Held that the principle laid down in the 
case ir'ihhshed at page 328 of tj^e Sudder Decisions 
for 1880 {vide foot-note) to regulate compensation 
for land taken for public purposes, is not applicable 
to the division of compensation m every case. It 
would not provide for the case of several putnis 
•where tho laud is taken frqm the holder of the lost 
ienmc, and whd^o^he ^antors of tlie several inter- 
mediate tenures have received a sum of money as a 
bonus for the grant, Maeatab Chakb Bahaboob 
t), Bestg-ab Cojod Gohpaky * 10 W* B., 891 

11. Compensation^ Apportion^ 

mmi of^Cimpensakon for land taken for puhhc 

0 -,kpwpose$.‘^Li$iHhnkon of eompen$ation,*->-Vif\iem 
land held in putni is taken by Government for pub- 
lic purposes, the proper mode of settling the rights of 
the parties interested is to give the putnidar an 


LAHB ACQUISITION ACT (X of ibo), 

S* 89 ^oonfitmad, 

fthatement of hiri rent hi proportion to i1*c quantity 
of land which has lanm taken from him, mid to emn- 
pennate tho zemindar for th(> Iohh of rent which he 
Hustains, Acu'ordingly the eompenNid-itm awarded was 
held to have been very fairly diHirihuled wlauHs the 
zemindar received a Utile more thin MivUnm years* 
purchase of the rout abated, and tho putnidar received 
the remainder. When tho compensatum-momy was 
in (bposit with tho Colh^ctor without spqeiticatimi 
of shares, the putuidar*s cause of atstion against tho 
zemindar was hold to have arisen when the foimer 
sought to obtain his share and was prevented by the 
latter*s not joining ?iim or ennblmg him to get it. 
Kayi2 Kissoby Dosseh V , Nilcawt I)!SY 

[20 W.a, 870 

Apjmriimmmi of oom^ 
pensation,moneti,‘--Zimundm\^ Pfdntdar,- 
mdar, ---CamtrKctwn of dooumont, Where a putni 
and a dur-putni has been giv(m of land, which is after- 
wards acijuinul by thi^ (iovtnmnnmi for public pur- 
posies, under the provisiouH oi the Land Ac((uiHitmn 
Act, the zemindar is, getierally Hp<*aking, entitltnl to 
as much of tho compensaUou.muiu*y as the putnidar 
is. As a nilo, ryots hav|ng a right of mnnipaney in 
such land, and the holders of the permammt interest 
next above tln^ occupan<‘y ryots ari' the pi‘rsouH en- 
titled to tho larger portion of ilm comp(ntHation* 
moiu‘y, The prlnciph's on which comptmHatum-money 
should he ap]>ortioned among the (ilif<‘rent holders 
diHcuHHCd and eiiplaiumh Construethm of dnr-putrui 
lease, GonAUHAB Dabw e. 4)unNr!TT Mikg 

[I. Xi, E., 7 Cnlo., 585 ; 9 0. Xi. B,, 227 

Aet rj of 

pensahon for land portion of the aiea of 

two villages having been talnai under A(*t VI of 
1857, ami compiuisation deiKisited in the 0«illeciorat(V 
the dur-putnidar smal tor tho same, contending that 
tlio zemindar mis entitled to twenty tinu's the rtmial 
payable by the dur-pntuidar, less mepcnMCH of col- 
lection. The zemindar claimed twtmty timt‘s the 
protlis ho derived from tho putnidar, less revenue 
paid to Government, IlM that, as the plainiitrs 
calculation secured to the zemindar a more favour- 
able result than that f<n’ which tlnu latttT himself 
contended, it was sulEeiont to decree the suit without 
determining the proper principle on which (compensa- 
tion should be allowed. Bekqaxi Coau Company «?, 
Mahtab Chunb Baeauooe * 12 W* B., 840 

14 , ListHhutton of compmsa* 

iion allowed,-— Mirasidar^'-^Alkiimme for mpmses 
of 0 ulUvaUon,—No gtmeral rule can bo laid down as 
^0 tho tenure and rights of persons called ** IJIkudi 
Sukhavasis*^ or ** Fayakaris/* but, where land i» 
taken under tho Land Acquisition Act, they are 
clearly entitled to a proportion of the compensation 
granted, In ascertaining tho proportionate interest 
of the mirasidar and ulkudi tenant, allowance must 
be made for tho miraBidar*s reversionary right ; and 
when tho rights of tho parties are calculated on tho 
basis of the value of the produce, allowance must be 
made for the expenses of cultivation. Abi'ASAMI 
Mubah n, lUNaAPTA Kattatt 

[Li:i,B.,4Ma4, 867 



( 2953 ) 


DIGEST OF OASES 


( 2954 ) 


IiAISTB^ACQUISITOOH ACT? (X of 1870), 

S. 39 — ooniinued, 

16. """ ■ - - Accretion to ^parent ten- 

me-^Benq Reg. XI of 1825, s 4, cl 1 —Rate of 
^cnt — Apportionment of compensation aiuarded . — 
Tlie words “ increase of rent to which he may he justly 
liable ” contained m clause 1, section 4, Begulation 
XI of 1826, were n«t mtended to lay down an luflen- 
ble rule applicable to all cases, and m the absence of 
any special circumstance the rate of rent to be assess- 
ed upon an^accietion should be in propoition to that 
paid for the parent tenure. Where, therefore, such 
accreted land is taken up under the Land Acqui- 
sition Act, the compensation awarded should be 
divided by givmg the landlord tHS value of the rent 
payable in lespeci thereof, with 15 per cent, foi 
oompulsoiy sale, and the balance to the tenure-holder 
Oolam Ah v Xah Krishna Thakur, I. L JK , 7 
Calc , 479, commeiited Chooramon’i Dey d 
Howeah Mills Company 

[I. L. R., 11 Calc., 696 

16. — Compensation, Aivard of 

— Rrontage and hach sites — Rarties — Lessees of 
such land, Right of to he gained in suithy the owner. 
— The claimant, Kashinath, owned cm'tain land, 
measuring 179,436 square fe#t, situated in the city 
of Poona. This land was originally devoted to agri- 
cultural pui poses, and contained, also, a number of 
f 1 uit trees and some buildings, and was in the form 
of a square enclosed and surrounded by houses on all 
sides, except towards the south, on which side it 
opened upon a large unoccupied aiea of garden land, 
also belonging to the claimant. The second and 
third claimants were the lessees of Kashinath The 
said land was taken up by the Collector of Poona 
on behalf of the municipality of that city for the 
purposes of erecting a central market The claim- 
ant, having declined to leceive B12,880 offered to 
him as compensation, the Collectoi referred the 
matter to the District Judge, who, after deducting 
21,532 square feet from the measurement of the 
whole land for roads, divided the rest, on the princi- 
ple of fi outage and back sites, in the proportion of 
one to thiee, appraising it at the average rate of 
eighteen sales enumerated in certain sale deeds at 
ten annas per square foot, and some at less than one 
anna His award for the land was R30,674 for the 
land alone, E2,517 for the materials of buildings, 
E400 for trees, and R700 for severance. The sum 
total was made subject to H3,000 awarded to the 
second and thud claimants for their unexpired leases. 
On appeal by the Collector to the High Court, — 
Keld that neither the principle of frontage applied 
by the District Judge nor the proportion of one to 
three for frontage and back sites was applicable to 
the claimant’s land, which was surrounded on all 
sides by buildings, which shut it out from communi- 
cation with the town, except by opening a passage of 
ten feet wide As there was no evidence to show 
that there was any particular demand for land for 
building speculation, one and a half annas per square 
foot was to be regarded as the adequate value of 
such a large area as 179,436 square feet, subject to 
the lessees’ compensation for their interest The 
claimant was not entitled to the award of R700 on 


liAND A<«QTTHSITI03S' AtJT? (X of 1870), 

S. 39 — continued 

account of seveiance The decree was accordingly 
vaiied by awarding R19, 739-2 as compensation for 
the piopeity, to which 16 per cent was to be added, 
as piovided by section 42 of the Land Acquisition Act, 
X of 1870. Seld, also, that the claim of the claim- 
ants Hos, 2 and 3 was not triable m this suit It 
was one exclusively between the co-respondents, and 
properly fell under section 39 of the Act in so far 
as it was not objected to its being t^ied in appeal, 
they could be awarded reasonable damages, and 
Rl,200 was ample compensation to them Collec- 
TOE OE Poona v Kashinath Khasg-iwala 

[I. L. B., 10 Bom., 685 

17. and s. 40. — Rroeeedngs 

under — Finality — In pioceedings under, the Land 
Acquisition Act (X of 1870), sections 38 and 39, the 
persons entitled to take land compulsorily deal oiy 
with those who are in possession of it, or who are 
ostensibly its owners. It may happen that the real 
owner, being an infant, or a person otherwise under 
disability, does not appear, and is not dealt with in 
the first instance There is, therefore, a proviso m 
section 40 to the effect that nothing contained m 
that or the preceding sections shall affect the lia- 
bility of any pejrson who may receive the whole, or 
any part, of any cou^pensation awarded under the 
Act to pay the sahie to the peison lawfuSy entitled 
thereto.” This applies only to persons whose rights 
have not been dealt with in adjudications in pursu- 
ance of sections 38, 39, and <^0 , and does not permit a 
person whose*^ claim has hepn disposed of in the man- 
ner pointed out in the Act, to have that claim re- 
opened, and agam heard, in another suit. Nil:^oni 
Singh Deo Bahautje v Kam Banhhf Rai 

[I, E., 7 Calc., 388: 10 O. B. E., 393 

L. E., 8 I. A., 00 

Contra, Dwaeka Singh v. Solano 

[22 W. E., 38 

18. — — Settlement of 

amount of compensation — Apportionment of compen- 
sation, Notice of proceedings for. — Right of suit to 
recover share of compensation — The apportionment 
of the compensation under section 39 of Act X of 1870 
IS intended to be a proceeding distinct from that- of 
setthng the amount bf compensation under the previ- 
ous provisions of the Act, and any dispute as to the ap- 
portionment is only decided as between those persons 
who are actually before the Court. A separate n;?fcice 
therefore of the appoitionment proceedings is requisite 
to hind any person by those proceedings, and where 
such a notice has not been served, any pari^ interested, 
although served with notice of the proceedings for 
settling the amount of th^ compensation, cannot he 
considered a party to the proceedlng^^f or apportioning 
it, and IS not barred, by the decision in the latter 
proceedings, from bringing a suit under the proviso 
to section 40, to recover a share of the money so 
apportioned. H^fEMtrTJAN Bibi t? Padma Loohttn 
Doss . . * . . I. Ii. E., 12.^Cale., 33 

10^ Rower to award compen- 

sation — Judge and assessors sitting together- 
There is nothing m Act X of 1870 which gives the 
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1»AWD ACQtriSIiriON £OT (pS: of 1870), 
s, 39 and a 40 --vofUrntt^d,^ 

fTutlpjcj and assosHors sitimpr together pow(‘r to deter- 
nune the right to coraponaatiou or tho title to the 
land for winch compensation is to he assessed. 
Where, therefore, tho CoUeoXor t.en(lered coinpi'nsa- 
tion in respect of land, some of which was above, 
and some below, high- water mark, and made an <ilfer 
for eachhfleparately,— that the Judge and asses- 
801 s had ho power tor award the whole sum touderod 
by the Collector as compeusation for the laud above 
high-water mark; but they should have detennined 
what w^as a proper compensation for each description 
of land Ik the mattbe oe the petition ov 
Abdooi^Ai-i . . • IS B. I*. B., 197 

3. C Abboob Ata 1?. VBBKim. Vernbe n. An- 
BO©!. Ali , , , 23 W. K„ 70, 239 

20 ^ — Award of oompensetiion , — 

Qumiion of in a suit for tho recovery 

of the money awarded by (lovcrumeut for some land 
acquired for public purposes, tho tfudge, iuHtead of 
deciding as botwcoii tho jiarties in posscHsion tho 
money value of their respective rights, determined 
as between tho persons in possession and others whoso 
claims liad remained dormant until the acquisition 
of tho land the relative strength gif their titles,— 
JI$U that tho oi‘dcr of tho Jjulgc was uUra virm, 
his duty 'rndor tho Land Acquisition^ Act being to 
determine tho money value of aseortakied interests, 
and not to tiy questions of title, Ootjb Eam Chhn- 
x>BB V. SoiTATtrir Boss n • * 20 W, B*, 020 

f* 

01* - • ^— ''-•^ApporHomnoni of oompon- 

nation. — Question of hik, — ITndor section 39 of the 
Lsvtd Acquisition Act, it i$ tho duty of the Judge in 
apportioning tho compensatiow-monoy which ho is 
dxycctod to apportion to decide the question of title 
between all persons claiming a share of the money. 
SemUe»’^‘^o decision under tho Land Acquisition 
Act ehonld be treated as res Judiaata with re- 
spect to tho title to the other parts of the property 
belonging to persona who may come before the Judge 
under section 89. Nobobebb CHtrKDEB Ghowbhey 
u. Boobbkbuo Labii Uoy 

[I. Ii. B., 7 Calo., 406 ; 9 C. X»* B„ 117 

— — Judge appointed under s, 

§ — jpomr of Judge io give oostL — A Judge appoint- 
ed under section 8 of Act X of 1870, to perform the 
functions of a Judge under the said Act generally 
wifhin the local limits of the Ordinary original Juris- 
diction of the High Court, has no power to award 
costs in respect of proceedings under section 30, Flirt 
IV of the Act. Bamafjbm Naiboo u. Bun^xah 
Haiboo • . . . * 8 Mad., 192 ^ 

— — 8. m (Act VI of ias7, s. 02).'^ 

Bee Aebitratioh— Abbitbatiok topeb 
Sbeoiaii Acts and EEcrtTBATioKs— A ct 
VI OB 1867 

— . - 8. &B»^--*Aioard of compensation , — 

Effect on award of suit to recover compensation from 
person io whom it has been awarded , — An award 
under the Land Acqiwsitiott Act cannot bo aftected by 
a suit to recover from the party to whom componsa- 
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BAHB AOQUISWIOH ACT (X onS70), 

8. BB^coniimwdn 

timi has been awarded and to have plfintitFs title 
declared to the land concerneil. ICamikkb Di^iha h* 
Fbotab Chitnoee SANOlirAn . 25 W* E., 100 

lUAm) BELonaiBra to aovEBH- 

MEISTT. 

See Bokba^ Act I of 1855, m 35, 48. 

[I. I», E., 1 Bom., 052 

IiAiro COVBREI) WITK BBIBBOTOS, 
SUIT BOB BEHT OB— 

See CASE#UNBim Entiakckmekt oe Bbkt 
— LiABiniTr TO Kkhakoemekt— Lakhs 
OOOXfPlEl) BY BuiimKOS, &0? 

Sec Casks ukhee Ebkt, Shit fob— 

♦ « 

LAND BOB BUIEBITO PUEBOSBB. 

See Cases vmmu blNHAKrKMiSNT of Bisht 

— LtAJHWTY TO KNHAmiKAtEKT-LAKHtf 
otJOUFiKH nv BniHmKos, &o. 

IiAKD HBLB BY 0OIHT OWOTES, 
Sec Miscittnl* , I, L. E„ 0 CkIo., 570 
See PossBSsiOK, Obokb of Cttmim. 

COtIHT AH TO— CAHEH WHIOH MAOXS- 
TBATK OAK mWtim AS fi) PohBKmSJOK. 

578 

17 W. Ot., 0 , as 
^ 25 W. B., Or*., 10 

L Xi. E., 5 AIL, 607 

XiAiro BECLAIMBD BEOM THIS SBA. 

—Book, Constmotion of,— The iilain- 

tiff demlBcd ta the defondanta for a ttinn of 909 
years certain landn, a portion of which, A„ wan liable 
to an aimmtl rent of lifAK) |ht aert^ Por the other 
portion, Bt, which wa» doscriU^l in the Itnse as ** being 
at times covered by the sea/* a nominal rent of El 
per aero por annum was reamed. The kaso con- 
tained a power to the kssoos **to nHdaim from the 
sea** tho whole or any portion of B., and provided 
that upon such reclamation tho lessees should pay 
for any portion of B. which they might ^‘reclaim 
from, the sea** an enhanced rent at tho rate of E600 
per aero per annum. Tho ksseos also had power 
under their lease to dig or excavate any portion of 
tho demised lands, and to remove tho soil therefrom. 
The leasees thereupon excavated a iiortion of B,, and 
thus turned it into a dock, at tho entrance of which 
they constructed gates, by means of which th^ 
could in a measure, but not entirely, control the flow 
of sea- water into the dock. Tho defendants cliarged 
nothing for tho uso of the dock, but for the us© of 
the wharves round it they cliarged a fee. HeU that 
tho expression **to reclaim from tho stm** signifying, 
in its primary and ordinary sense, the conversion of 
the reclaimed land into dry land, by rendering it 
secure from the ingress of tho sea, with the view to 
its being used as such, the construction of the dock 
was not such a reclamation as was contemplated in 
the lease, and, therefore, the enhanced rent of MOO 
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LAISnrBECLAmEB EEOM THE SEA. 
— Book, Construction of—conhmed. 

per acre could^ot be charged for the water area of 
the dock. Seobetaey or State eoe India v Sas- 
soon . . I. Ij. R , 1 Bom., 613 

LAISTB, EE-EOiyVEATIOH OE— 

See Cases undee Acceetion 


LAEB EEGISTEATIOH ACT (BEHGAIi 
ACT VII OE 1876). 

See Decdaeatoey Dbce^e, Suit eoe— 
Deolaeation op Title 
. [12 0. LB., 139 

See Etidbnoe Act, s. 35. 

. ^ [LIi.E.,9Cale,431 

See Jeeisdiotion op Civil Coeet— Re- 
GISTEATION OP TbNFEBS 

[I. Ii. R., 10 Calc., 860 

See Landloed and Tenant. 

[X I.. E., 9 Calc., 617 : 2 C. B. E., 141 

See Limitation Act, 1877, aet. 14. 

[I. B. B., 10 Calc., 626 

See Ontts Peobandi— Possession and 
Pboop op Title. 

j^X 3Cft. E., 8 Calc., 923 
See Possession— Evidence op Posses- 
sion . .XX. B., 8 Calc., 853 
^[XX.E.,9 Calc.,431 

See Eeliep . I, X, B., 10 Calc., 625 

See Title — Evidence and Peoop op 
Title— Genbeally. 

[1. L. R., 8 Calc., 863 

88. 62, 66. — Bffect of orders under 

ihe Act , — JPossession , Confirmation o/.— An order 
made under section 65 of Bengal Act VII of 1876 
prevents the person against whom it is made from 
relying on his previous possession, in a subsequently 
instituted suit for confirmation of possession An 
order made under section 52 of the same Act has not 
that effect. Omednissa Bibee «. Dilawae Ally 
Khan . . .XX. B., 10 Calc., 350 

XAJTD SEFARATEB BY CHARTGE IH 
COTJBSB OX* BrVBB. 

See Cases undee Acceetion— Kbw 
POBMATION OP Alluvial Land— Rivbes 
OE Change in Cottese op Bivbes- 

See Custom . 3 B. X. B., P. C., 6 

[11 B. X. B., 266 

XAiro SEBMEBGEI). 

See Cases undeb Acceetion 

See Right op Occupancy— Loss oe Foe- 
pEiTUBE OP Bight. 

[X X. E., 4 Calc., 894 


LAND TA^’SEIP EOS PtiTBLIC PTJK- 
POSBS. , 

See Cases undee Land Acquisition 
Act, 1870. 

See Railway Company. 

" [10 B. X. B., 241 

XAET) TAHEH IN EXCESS IlST EXE- 
CETIOH OE DECREE. 

See Civil Peooedube Dode, 1882, s. 244 
—Questions in Execution op De- 

CEEB 

[12 B. X. B., 20X 203, note : 207, note 
XAHDHOXDEB. 

See Cases undee Madeas Rent Re- 
oovBEY Act, VIII op 1865, s.*l. 

XAiro REVEISTTE. 

See Cases undee N.-W Peovinobs 
Land Revenue Act, XIX op 1873. 

■ - Liability of lands in Kanara 

district to revenue.— tempus 
oceurnt regV^ — Bom, Act VII of 1863, s. 21,^Bom, 
Meg, XVII of 1821, ss. 4 and 7,Som, Act I of 
1865, ss, 25 and — The mulavargdar, a holder of 
land on muh tenure^n Kanara, enjoys an bereditary 
and transfeiahle property in the soil and cannot be 
ousted so long as he pays the land revenue as- 
sessed upon his land. In the absence of special 
terms to the '♦.ontrary, Government may enhance 
the land revenue payable"' in respect of land so 
held. The history of the land revenue in Kanara 
narrated. The question of the cultivating ryuis’ 
property in the soil considered both with reference to 
the Hindu and the Mahomedan law. Similarity ^ 
the mirasi, kam yatchi, the janmakari, the swasthyan, 
and the muli tenures mentioned The rule of 
the Hindu and Mahomedan as well as of the Eng- 
lish law is nullum tempus occurrit regi. The extent 
to which that maxim has been restrained by legisla- 
tion in the Presidency of Bombay considered. Con- 
struction of Bombay Act VII of 1863, section 
21, and Bombay Act I of 1885, sections 26 and 49. 
The revenuer system of Akbar under Todar Mul and 
of Aurangzeb discuss<»d 'If there he no specific limit, 
either by grant, contract, or law, to the right 
of Government to assess land for the purpose of land 
revenue, the Civil Cou^s have no Jurisdiction un4er 
Bombay Regulation XVII of 1827, sections 4 and 7, 
to entertain a suit to rectify the assessment made by 
the Collector or other competent Revenue authority, 
Vyakunta Bapuji 13 , Goveenmbnt op Bombay 
" ^ Jl2:Bom.,Ap.,l 

% A XiabiHty to lauH revenue of 

village of Kabilpur in district of Surat.— 
Maxim, Nullum tempus occumt regi — Bom. Act 
VII of 1863, s 2U^B<m, Aot I of 1865, ss 25 
and 49 --Bom. Meg, XVII of 1827, ss, 2 and 8, 
—The Jurisdiction of the Civil Courts, m ^le Presi- 
dency of Bombay, m matters of revenue and land as- 
sessment considered and defined. The enactments 
limiting the opemtion, in the Presidency of Bombay, 
of the maxim nullum tempus oceurnt reg% consj- 
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X»A3SriS KUV]^3SnJE.~Liabili1f^ to land re- 
venue of village of Kabilpur in district 
of Surat — continued^ ** 

dered. The land tenures of the district of Surat de- 
scribed. The village of Kahilpur in the district 
of Surat is anndhad'bandhgama village, settled for 
hereditarily and of right, by the co-shareia m it, in 
the gross at a fixed immutable lent, independent 
of the quantity of land under cultivation, payable to 
Government, andj^as such, falls, in respect of the 
30 int liabili^ of the holders for the revenue m gross. 
Within section 8 of Regulation XVII of 1827. The 
village of Kahilpui is land, situated in a district ceded 
by the Peishwa in 1802 to the British, held by the 
co-sharers in it and their predecessors m title pai tially 
exempt^frompayment of land revenue, under a tenure 
recognised by the custom of the country, for more than 
thirty y€ais, and, therefore, falls within the claims 
for exemption mentioned in Bombay Act VII of 1863, 
section 21. Whether section 2, clause 1, and section 8 of 
Regulation XVII of 1827, and section 21 of Bombay 
Act VII of 1863 are or are not controlled by Bombay 
Act I of 1865, the village of Kabilpur is liable to 
assessment to the extent of El, 089-13-1 only, inas- 
much as it falls within the concluding proviso in Bom- 
bay Act I of 1865, saving from further assessment a 
village entered in the land legister as pai tially ex- 
empt from payment of land revcnu'e. Comparison of 
this (the JCabilpur) case with^ihajof Kanara— 
unio JBahiji v. Government of JSomba^i 12 Bom , 
Apil GOVEBNaiENT OS' BOMBAY V HABIBHAI 

Monbhai r . .12 Bom., Ap., 225 

3 , Exemption f9om assessment. 

— Wania or rent free lmd$. — Bimmotry settlement, 
Act VII of 1863 — Baloolcdari settlement 
— Bom Act VI of 1862 — BzyM to hold wanta 
lands free — The lands in dispute, now forming part 
of the hamlets of Hirapur or Rasulpur, oiiginally 
formed part of the talookdari village of Kuwar 
About the year 1843 the talookdar mortgaged the 
lands to P, and two years aftei wards, m order to pay 
ofi P., the talookdar mortgaged the same lands to the 
plaintiff’s father, and in or about 1858 gave him 
a deed of sale On the passing of the Talookdari 
Settlement Act (Bombay Act VI of 1862) the village 
of Kuwar was biought under its operation, and 
priced under Government management. While the 
village was under Government management, the Sum- 
mary Settlement Act (Bombay Act VII of 1863) was 
passed, and the talookdari settlement officer, acting 
apparently under section 3 ofi^he Act, made an order 
directing the plaintiff to pay assessment to the extent 
of E2,000. Part of the lands held by the plaintiff 
were entered in the Government kbardas as'wanta ! 
In a suit brought by the plaintiff to establish hia^ j 
right to hojd all the IfCids rent-free, the District 
Judge held tha€*tho plaintiff had failed to pro^^e that 
the lands were rent-free, and that he was liable 
to pay the assessment, and he therefore rejected 
the plaintiff’s daim. Meldf on appeal, that the Gov- 
ernment was bound by the statements in its own 
khardas, sybich adnfitW that part of the land was 
wanta, which must be regarded as meaning rent-free 
or tax-free land, and that it lay| upon Government to 
prove that land so denominated was assessable, which 
it badlfailed to do ; the plaintiff, therefore,! as to so 


Is AND EE VBUTTE.— Exemption as- 

sessment— ? nued 

much of the land as was entered lu* J|io Government 
khardas as wauta, was entitled to hola it free of Gov- 
ernment assessment But as to the rcaiduo of the 
,land in the hands of the plaintiff, and to which 
as against the talookdar the plaintiff was entitled, the 
Court could not interfeie witli^'he rate of assessment 
fixed upon it by the Government. There not being 
any specific limit fixed by law, giant, saiiad, conti’act^ . 
or otherwise, to the assessment of that residue for tlm 
pm pose of land revenue, the Civil Courts had no jurisj, 
diction to regulate such assessment, even if, having 
regard to the value of the land, it were excessiv^ 
GxTLAM MoHIDli? V. COBIiEOTOB OB AHMEDABAB 

[12 Bom., Ap., 271 

See also Govebnmbni OB Bombay urSuH babj%^ 
Saybam . . .12 Bom., Ap., 27/ ' 

4 , Mode of realisation,-* Boi 

Beff XVII of 1827 i s 5. — Bombay Survey Act f 
of 1865), ss, 2 and 48. — Occupant f — Regulat'/ 
XVII of 1827, section 5, enables the Goverrum* 
and therefore the holder of the rights of Govcrnir'^ 
on failure of the supGiior holder to pay the lam* ^ 
venue, to realise it from the inferior holder. ^ f 
laws for realising tlj«e land revenue establish 
of privity ot estate between the superior and xMiferior 
holders, by which the latter, taking the proftt^i the 
land, must satisfy the obligations of the fonHucr to 
Government, mdepondontly of, and oven in 
tion to, any agreement between the two contracting 
parties. The liability to pay adheres to the 
tion and enjoyment, and*canuot bo got rid of, 
through its resignation hy the Sovereign or thc*^ Bo- 
vereign’s repieseutatives. Meld, accordingly, 
when the person, who was the occupant ” of certain^ 
land within the meaning of the Bombay Survey Act, 
failed to pay the revenue due thereon, the kabuliat- 
dar khot might recover the amount from that per- 
son’s mortgagee m possession. Kbis^inajx Ravjx*^ 
Godbobb V - Ramobanuba Sabas hi y ^ 

[Lli.B.,XBom., 70 


5. « Farmers.’^— Bey, XVII 

of 1827 — The word “farmer,” as used in Rogubition 
XVII of 1827, is used, not as a cultivator of the 
ground, but as a faimer of public revenue, a person 
who would stand between the Government and the 
ryots as possessors of the ground. RxrBSairjEB'' 
EBUIiJEE SHET V, COBBBOTOB OB ThAKHA 

[10 W. B., P. a. 13 

11 Moore’s I. A., 295 

0 , Assessment of land revenue, 

— Bom Beg, XVII of 1827 ^ s. 3 — Bight of Gor- 
ernment to enhance — Boras or foras-toTca land — 
Froof of right to hold at fixed rate — Th(‘ plaintiff 
was the holder ot certain land in the Island of Bom- 
bay, called foias or foias-toka land Hcj and his pre- 
decessors m title had held the said land for upwards 
of sixty years, and had paid a ceifcain fixed assess- 
ment to Government. On the 3 1st July 1882, the 
Collector of Bombay, claiming to act under powcis 
conferred by Bombay Act II of 1876 and under the 
order and with the sanction of Government contained 
in a Government Resolution, dated the 14th August 
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XiAND :i^ilVXj3S"UB.— Assessment of land 

revenue — oontimed 

1879, gave notice^o the plaintiff that the assessment 
payable in respect of the said lands was enhanced 
He claimed the increased rent not merely foi the 
future, but also for two previous years (1879-80 and 
1880-81) subsequent to the date of the Government 
Resolution of the 14th August 1879. The plaintiff 
paid under protest, for the said two years, the sum of 
R442-8-2 in excess of his previous assessment, and 
now sued to recover that amount from the defendant 
The plaint prayed for a declaration that there was 
a right on the part of the plaintiff in limitation of 
the right of Government, in consequence of a specific 
^limit to assessment having been established and pre- 
served, m respect of the said lands, to possess and 
^ hold the same^t the rent or assessment hitherto paid 
by the plaintiff 5 and that the Collector of Bombay 
had no right to increase^the jilaintiff^s rent or assess- 
ment beyond such specific limit , and that the defend- 
ant should be ordered to repay to the plaintiff the 
said sum of R442-8-2 Seld that no grant, con- 
tract, or law emanating from Government being 
proved to have emanated from Government confer, 
ring on the lands in question a nght to a fixed and 
permanent rate of assessment, the assessment on 
these lands was liable to enhancement Seld, also, 
that the plaintiff was only liable to the enhanced rate 
of assessment from the time at which it was actually 
' made by the Collector, and that he (the plaintiff) 
was, therefore, entitled to be repaid the sum sued 
for. Strict proof must be given of any right set up 
in derogation of the inherent ^ught of the Sovereign 
to assess the land at his discretion, and the facts 
that the lands in question were waste lands reclaim- 
ed from the sea which the inhabitants were invited 
to cultivate, or that a very small rent has been paid 
for many years, do not show that the Government 
has forfeited its right to enhance the assessment m 
respect of such lands. Shaptjeji Jivanji v Col- 
LEOTOE OP Bombay . I. L, R., 9 Born., 483 

IiAlSTD-BEVEOTTB ACT (BOMBAY). 

See Bombay Land Rbyenub Aot, V op 
1879. 

liATTO TENURE IN BOMBAY. 

Ideal and ehaitel property — JSushand 

and wife,-^ Agreement hy Tinsband alone for renetoal 
of lease tension and tax ” — Nature of Bombay 

land tenures — Fergusson^s Act O-eo IV^ c, 33, 
^Aet IX of 1837 — -Immoveable property situated in 
the Island of Bombay, conveyed in 1859 to N, and 
his wife (Parsis), their heirs, executors, administra- 
tors, and assigns, was subsequently mortgaged by N, 
and his wife, but the mortgagee did not enter into 
possession. Afterwards, in 1861, N. alone entered 
into an agreement with the plaintiffs to give them 
a lease of that property for five years, the plaintiffs 
being wiUmg to accept that lease with such title as 
N, could confer Meld that it was unnecessary, un- 
der such circumstances, to consider whether the 
estate of N, and his wife in the property was chattel 
real or real estate ; for if it were chattel real, N, by 
his marital right, according to English law (which in 


LAND TEIT^Elf m* BOMBAY— 

nued, ^ 

this case apphed), might dispose, either wholly or in 
part, of her mterest ; and if the property were realty, 
the lease by N, would at all events bmd her for the 
term of five years, if N, should so long hve. Assum- 
ing the property to he realty, semble , — that on A/s 
death before the expiration of the term of five years 
the lease would, as against the wife surviving, he 
voidable only, and not void. The proposition laid 
down by the Judge of the Bmsion Court, that all 
immoveable property in Bombay was of the nature 
of chattel real, and that there was not any property 
of the nature of fieehold of inheritance in that island, 
disapproved of and denied as being irreconcijeable 
with Royal Charters, Acts of Parliament, and of the^ 
Legislative Council of India, decisions of tho Courts, 
both in India and England, and the tenures of land 
and piactice of conveyancers in Bombay The nature 
and results of Governor Aungieis^ convention stated ; 
and the origin of '‘pension and tax^^ in Bombay 
tiaced. The tenure of land in Bombay under the 
Poitnguese was of a feudal character Creation and 
tenure of the ancient manor of Mazagon described. 
Doctrine that the fief of the Middle Ages has sprung 
from the Roman tenure in emphyteusis mentioned. 
Ceremonies of enfe/affment and livery of seisin in 
Bombay. Statement of the circumstances which led 
to the passing of Statute 9 George IV, Gap. 33 
(Fergusson's Act), and also of those which led to the 
passing of Act IX of 1837 (relating to th^ immove- 
able property of Parsis). Haoeqji Beeamji n, Ro- 
gebs , . ^ . 4 Bom., O. C., 1 

EAND TENURE IN CALCUTTA. 

Lands held %n fee-simple — JTnai^ 

tested will, Bemse by , — Lands in the East Indies held 
by a tenure of the nature of fee simple do not pass " 
by an unatteated will, but descend to the person who 
would he heir-at-law in England. A. by an unattest- 
ed will devised lands to R. J5. received the rents 
and by a will, also nnattested, gave the lands together 
with a legacy to the heir-at-law of A, JSeld that 
the heir might receive the legacy and also call for an 
account of the rents received by B, Gaedinee n. 
Fell . ... 1 Moore’s I. A., 299 

2 . Freehold lSin6.,—UnaUesied 

will, Demse by — The tenure of land in Calcutta was 
of the nature of freehold, and real estate would 
therefoie pass by an unajt^ested will Febbman^^%j^ 
Faibdib . , .1 Moore’s I. A,, 305 

LAND TENURE IN KANARA. 

Liability *to larcd reventie.-- 

Maxim, “ Nullum iempus occCrrit considered 
■—•The mtdavargdar, a holder of land oh muh tenure 
in Kanara, enjoys an hereditary and transferable pro- 
perty in the sod, and cannot be ousted so long as he 
pays the land revenue assessed upon his laud. The 
question of the culti'7ating ryot's property in the soil 
considered both with reference to the Hindu afid Ma- 
homedan laws Similarity of the miraai, kaniyatciu, 
the janmakan, the swasthyan, and the mull tenures 
mentioned The rule of Hindu and Mahomedau as 
I well as of the English law is nullum tetnpm ocewrit 
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IiANB TEStTBB IN •KAfTABA.-Liabi-. 
lity to land xmemke^continuedu 

regi. The extent to winch that maxim has been re- 
strained by legislation in the Presidency of Bombay, 
considered, VyAKinsiTA Babttji «? Govbsnment oe 
Bo]mbax • * . . .12 Bom., Ap., 1 

% JN'aiureofUiumn cuh 

t\vaiiion,‘—jl^itmr% assessment — B>iglbts of vargdars. 
^Korlaya * — Tlfe plaintiff sued to recover possession 
of four specified tracts of forest land situated in the 
district of North Kanara from which he alleged he 
had been wrongfully ejected under an order made by 
the Collector in 1861, and to recover certain sums of 
money exacted from him between 1849 and 1861 by 

- the Revenue authorities as a tax or rent for the exer- 
cise, Ijy him, of his proprietary rights by wajr of 
kumri cultivation. As to three of the tracts of the 
land in question, the plaintiff based his claim on 
certain sanads alleged to have been granted by tbo 
officers of Tippu Sultan to his ancestors j and as to 
tho fourth, he claimed a title by prescription, alleg- 
ing that the land had boon in the possession of his 
family for forty years prior to 1870, the date of the 
institution of the suit. The plaint contained no indi- 
cation of a claim which was put forward during tho 
argument of tho appeal, that tho payment, to tho 
Government, of assessment in respect of kumri, 
pepper, and f armaish, or m particular of kumri assess- 
ment, and the entry of such charge in the clutta of 
a vargdar muh or goni, gives to such vargdar, or at 
least is a recognition by Government that such varg- 
dar has, a right of ownership in^'thcf forests in respect 
of which it was contended such assessment was im- 
posed. The plaintiff admitted a light on the part of 

'’Government to tahe certain kinds of timber from 
tho forests, but, subject to tins, he contended/ that 

• the timber, as the soil and produce of the forests 
generally, belonged to him, subject also to the 
right of Government to levy an increased assessment 
thereon. Subject to these rights on the part of Gov- 
ernment the plaintiff claimed an absolute right to 
have kumri cultivation carried on within the limits 
specified; that he and no other had a right to cul- 
tivate and give m cmltivation as rice land jungle land 
within those limits, and an exclusive right to cut 

• down and dispose of timber Within those limits. 
MeU by Gebek, J*., on the Evidence, that the sanads 
put forward were not proved to have been, m fact, 
executed by any person having authority to execute 

•such documents, and that^even if genuine, they had 
never been recognised by tbe British Government 
as valid and binding or been made the foundation of 
the revenue relations between the British Govern- 
jhent and the plaintiff',s family or ttiose under whgm 
they claimed. The f«ct, however, that the plaintiff 
put forward*thosQ sanads as the root of hit title, so 
far at least as concerned the greater portion of the 
property claimed, was an admission that at the date 
of those sanads tho then Government had the power 
to make the grants they purported to evidence, and 
the sajiads being out of the way, the plaintiff had to 
establ&h that he had at the institution of the suit 
succeeded to rights of property which by his own 
case, at the dates resp^tely of phe sanads, belonged 
to the then Government, and would, in tbe absence 


BAND TENURE IN KANAEA.— Liabi- 
lity to land revenue — contmtied* 

of any private right shown thenfto exist therein, 
have vested in the East India Company after the 
taking of Soringapatam in May 1799, and tho subju- 
gation of the country under tho rule of Tippu Sul- 
tan. The primary meaning of the word ‘‘ varg*' was 
‘‘account,” audit was onlyiby an extension of the 
original meaning that it came to bo used as indica- 
ting the property, to tho assessment on which such 
account relates. Kumri assessment ^as in its origin 
an assessment upon, or having reference to, the actual 
number of labourers employed cutting down forest, 
and not with reference to any particular portion or 
quantity of lai& or its produce Originally, kumri ^ 
assessment was inserted in vaigs only as incidental , 
to nee or garden cultivation, and thcaentry of such ^ 
assessment in tho plaintiff's vargs and its payment 
for a long series of yep's di<d not show or manifest 
any estate or permanent right at all in tho forests, 
as such, as being vested in the plaintiff, even as to 
such ground as ho might have boon able to show had 
been at former times kumried by his labourers, and 
whether or not the Government may liave had, or, 
having had, may have ceased to have, any right to 
collect koilaya {tax on bill-hooks) direist from the 
cutters so long as 4cumri cultivation at all is or was 
cained on; yet it has a right to stiq) the cultivation 
altogether (remitting the knmri asHessnumt entered 
in tlie vargs) in all the forests of North Kanara, 
including those in question in the present ease, not 
shown to he pnvatii property, on some otla^r ground 
than the mere entry kumri assessment in a parti- 
cular varg or numhor of vargs. The plaintiff’s mut, 
therefore, which was to recover possession of parti- 
cular tracts oi forest on tho ground of ownership, 
shown or ovidenei'd only (apart fi*om tho ((uestion of 
the sanads) by such entry in his vargs of kumri 
assessment, was rightly dismissed. But oven asHUin- 
ing that the plaintiff hail established a right, 
excluslwj of others and permanent as against tho 
Government, to have knmri cultivation carried <m m 
such places as ho could show Inul theretofore boiai 
kumnod by him or by his pennission, or even 
throughout tho limits claimed in tho plaints, such 
a right, having regard to tho incidents of the culti- 
vation, itself did not necessarily involve general 
ownership of the soil Such general ownership, not 
being in the plaintiff, was with the Government; 
and tho plaintiff, if his right* supposing he^ hml 
any, wore disturbed, oitbor by a stranger or by 
tbe Government, ought to have assorted it by a 
suit for damages for tho distnrbam^o of a right in 
alieno soh, and not by a suit to rocovor possesHloiu 
Even had the plaintiff, theroforo, established a per* 
manont and exclusive right to carry on kumri culti- 
vation within tho limits specified in his plaint, yet his 
suit, which was directed to recover possession on the 
ground of general ownership, should have been dis- 
missed. That was tho case he put forward to the 
last, and to which his evidence was directed, and it 
would be quite inadmissible for him to hack on 
another case, which, if established, would have, as Its 
result, a relief wholly different to that which and 
which alone he had all along asked for. Meld, also, 
that the plaintiff's claim was barred by limitation. 
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lity to land revenue — conUwued, 

JPer West, J.—^riioxigh the introduction of British 
rule did not extinguish private rights already fully 
acq[uired, the piinciple to start from is, that waste 
lands belong to the State. The mere fact that a vaig- 
dar is charged in the village accounts with an assess- 
ment for kumri, cannoif of itself make him the owner 
of all the forests within its boundaries He could not 
become the owner, m fact, without the active or pas- 
sive assent of the G-ovemment passing its proprietary 
right to him Such assent is not he inferred, as to 
an extensive tract of forest, from the pa 5 nnent and 
receipt of some insignificant sum — &.g , a moiety of 
the rent reahsed on a small number of acres— which 
may most naturally he referred to rateahility, or the 
nfere participation by the State, according to an im- 
memorial ride, in all profits arising from the land. 
As there must he certa^ty in a grant as to the area 
conferred, so there must he certamty as to the area, 
or, at least, as to identity of the object occupied, if 
the occupation is to raise the presumption of a ^nt, 
or of acquiescence in a definite occupation. It is not 1 
inconsistent with this principle, hut rather as com- 
plementary to it, that the further rule is accepted, 
that the possession and the ownership springing from 
possession of a farm or varg as a ■9fhole, and within the 
limits as to which certainty is attainable, are not pre- 
vented or destroyed by an undoubted encroachment, 
or by a want of certainty as to some particulai plot of 
ground or as to the precise delimitation here or there 
of its proper boundary Hue. A suit to ascertain 
boundaries does not imply that either of the owners 
of contiguous estates has no property at all : and as 
there may be an effective grant of lands in possession 
though occupied of wrong, so may distmct acquies- 
cence give a hke nght in the hke case , but there can 
he no grant, no acquiescence in a possession, unless 
the essential elements of possession, a fixed, a defin- 
able, and an exclusive possession, exists, and are pre- 
sent to the perception of the parties Hi the case 
of a private ownei even the allowance of acts which 
do not necessarily involve any denial of his owner- 
ship, or a grant from him, do not suffice to create an 
ownership against him j and the mere non-mterfer- 
ence of the State, to which neglect is not to be im- 
puted, IS not to be accounted for, if it can otherwise 
he accounted for, on a presumption of a surrender of 
its ownership Such a transaction must he evidenced 
by an undisguised and effective appropriation as- 
sented to or submitted to by some one having due 
authority, or else fortified by an equivalent law of 
prescription Under these conditions a true owner- 
ship even of the forests might arise, hut the mere 
payment of the kumn assessment would not create 
it in the case of a vargdar. Upon the evidence held 
that the sanads were not proved, nor had the plain- 
tiff estahhshed any exclusive possession of, or pro- 
prietary right in, any part bf the forest claimed ; 
while the evidence showed a continued and consistent 
exercise, on behalf of the Government, of its pro- 
prietary right over the timber and even the firewood 
in the forests in dispute from the time that the asser- 
tion of the right became a ihatter of appreciable 
consequence, and that the plaintiff's family knew 
this, and submitted to it, and themselves applied 
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repeatedly for timber to the Eevenue officers. From 
the year 1842 downwards there was no instance 
which effectively disproved the^ acquiescence of the 
plaintiff's family in the ownership of Government. 
That ownership had not been parted with at all in 
the opimon ot the parties most interested. If it had 
been parted with and become vested in the planatiffb 
ancestors as an integral portion of the estate m the 
land which the plamtiff claimed was theirs, then the 
assumption and the exercise of ownership by the 
Government over the trees from 1841 down to the 
filing of the suit, was itself a perpetual ouster of the 
family from a portion of their estate, and woidd con- 
stitute a complete eviction of the owner as such. H 
there was such an ouster proved as to the wljole by a 
multiplicity of acts hearmg on the several parts of 
the estate, hut all refemhie to the same principle or 
purpose, then the plaintiff had a cause of action in 
the nature of e 3 ectment so soon as he was disturbed 
in his possession by any of these acts, in their legal 
nature such as to contradict and annihilate his right 
throughout the estate, even though their immediate 
physical incidence was on hut particular parts of it — 
a cause of action extendmg, as to its physical object, 
to the whole proi^rty, because his power over the 
whole was invaded and overthrown Eegarding the 
plaintiff's right, tlwretore, to laud, to timber, to 
kumri cultivation, and to reclamation and disposal, at 
his own mere wiU, as parts, so far as the right was 
concerned, of a single legal un^, the cause of action 
had arisen more than twelve -years before the institu- 
tion of the suit. The plaintiff's right, so far as it 
rested on the sanads, was not supported hut contra- 
dicted by the active enjoyment assumed, on behalf of 
the Government thirty years almost before the insti- 
tution of the suit, of an important part of the ad- 
vantages conferred by the grants, and on an assertion 
of rights which, if the grants were to he construed as 
the plaintiff desired, called for immediate action m 
the Court on his part. The claim was also contra- 
dicted by a series of transactions in which the Gov- 
ernment officers disposed, from time to time, of por- 
tions of land included within- the confines of the 
estate which the plaintiff claimed. His claim, there- 
fore, on the sanads was untenable Setting aside- the 
sanads, then, the meie payment of kumri tax, how- 
ever it may have indicated that some land was he»e- 
ficially occupied by the vargdar, afforded by itself no 
certain evidence eitheroof the place of that occuja- 
tion, or of its nature as temporary or permanent, as 
held on proprietaiy right, or as merely casual and 
precarious It is the possibility of referring the 
exaction levied to some particular area, shown to have 
been actually and exclusively held by the tax-payer, 
either by extrinsic evidence, or by thaC the Govern- 
ment accounts themselves, that makes the payment 
and receipt of a tax a practical assertion and admis- 
sion of private ownership of the space thus rendered 
distinguishable. But private ownership being estab- 
lished, it still remains true that a propei^by in the 
soil must not he understood to convey the same rights 
in India as in England. It may he subject to restrict 
tions and quahiications varying according to the 
peculiar laws of each country ; and those acts Which 
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under one system would bcTnceossanly regarded as 
coutradiciions oJt any ownerslnp over the object on 
winch they were oxcidsod except that troin which 
they spring, may, ^under another system, be quite 
compatible with an ownership subsisting ummpaiied 
side by side with the limited right to which they 
would be attributed. The reserve ot timber generally, 
as of^particnlar kinds o£ timber, may be referred to 
as an instance of^ this divided dommion. What the 
Government intended, and piactically intimated 
through its officers, constituted the hounds which it 
set to the plaintiffi^s acquisition through its acquies- 
cence, both as to the extent of the rights to he exer- 
cised and the local limits within which they were to 
die exercised. As to the former point, whether the 
plainti^^s predecessors gained a general ownership of 
the sod or not, they either did not gam an ownership 
of the timber, or were wholly ousted from the exer- 
cise of that ownership from 1842 downwards As to 
the latter point, the evidence showed that the plain- 
tiff’s family as vargdars exercised rights over forest 
tracts in all the estates to which the present claim 
extended, though as to some of these tracts these 
rights could not he referred to any particular space. 
But, even though there had been no interference on 
the part of the Revenue officers^th the plaintiff’s 
free use of the forest, that ■^•eo use without an exclu- 
sive appropriation would not fn itself constitute an 
exclusive right against the State. The right arising 
from the State’s eminent domain is not extinguished 
by its mere non-oxcrcise, and Jjbs jtxercise waa not 
called for until some public injury or mconvenioncc 
arose. The exercise of the plaintiff’s dominion had 
been prevented, except within such hnnts as the 
executive officers prescribed, at any rate from 1842 j 
while the ownership of the Government over the 
forest trees and its proprietary right m the soil had 
been during the same time at least uniformly as- 
serted, and the plaintiff’s suit was, therefore, barred 
by limitation. Bhaskaeabpa h. Colxbotob op 
KobthKakaba . , I. Ii. E., S Bom., 462 

8 . MvXa-mfgdmSi 

Power of, to raise rmt of mul-gaimdar,^ — Enhance- 
mefbt of assessment ly G-ovet nment — Potoer of 
Mate , — The plaintiff, who was a mula-vargdar (supe- 
rior holder) of ceitam land situated m a village in 
the district of Kanara, sued to recover from the 
defendant, his mul-gaimdar (permanent tenant), the 
ei^hanced assessment levied^on the land by Govern- 
ment, and the local cess. Plaintiff also claimed rent 
for one yeai. The plaint alleged that the assessment 
had been enhanced, because of the defendant’s en- 
croachment on the adjoining land. The defendant 
denied his liability fo%thc enhanced assessment, ^ 
he was a mukgaimdar, and only Ixahle to pay the 
fixed aimual leiit reserved in the lease, lie also 
denied having made any encroachment, and con- 
tended that the land, alleged to have been acquired 
by encroachment, had been inckided m the lease. 
Both the lower Courts allowed the jdamtiff’s claim 
with re-lpect to the enhanced assessment and local j 
cess, together with rent for one year On an issue 
being sent to the District «Tudge 1^ the High Court 
on second appeal, it was found that defendant was m 
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possession of land oilier than tluH which ho hold 
uudei the lease, that he had acqiuied this other land 
by encroachment subsequently to the date of the 
lease; that both the lands vrcio entered in the 
plaintiff’s name in the Government survey, at which 
the assessment on the lan(|, originally demised to 
the defendant was raised to R3b-12-0 (the original 
assessment being R12), while the land subsequently 
acquiied by defendant was assessed at R5. Meld 
that the plaintiff could not recover flom the defend- 
ant any more than the rent reserved in tlie lease in 
respect to the land originally demised, hut that he 
was subject to -no such restriction in respect to the 
land subsequently acquired by encroachment. Meld, ' 
also, that the defendant was liable for^the local c^ss 
m respect of both the lands. It is not within the 
power of a Court of law, m the face of the contracts 
originally made hetweeff the mula- vargdars (superior 
holders) and their mul-gamidars (permanent tenants),, 
to rehevo the former from the hardship caused to 
them by reason of the enhancement, by Government, 
of the assessment on their lands to an amount exceed- 
ing or equal to the rent received by them (mula- 
vargdars) from the mul-gamidars, It is doubtful 
whether Governm§,nt, in its executive capacity, has 
any more power than Courts of law to interfere with 
contracts made between private persons. The remedy 
lies rather in the hands of the Legislature. Rakcs-a 
V , Stjba HB(3-n3s . , I. E. E., 4 Bom,, 478 

See also Babshktm u, Vekkatabamana 

^ [I.E.E„SBom.,164 

And Bam Keisuna Kine r, Kaeshxta HirANsoa 

[I. E. E., 4 Bom., 478, note 

EAHE TEHITBE IJST OBI3SA, TEAHS- 
FEE OF— 

Maurasi surmrahari tenure, The 

mode of succession to, — Consent of the semindar to 
the transfer, — The tenure known m Orissa as man- 
rasi sui'varakaii, although recorded in the name of a 
single member, is descendible to all the heirs as joint 
hoiitahle piopcrty, and cannot bo transferred with- 
out the consent of the zemindar BixuaiAN Pa at 
V, Shamanand Dey , I. E. E., 11 Calc., 699 

LAND TENEEE m SEEAT*. 

Village of Kahlpur — Maxim, “ Mul- 

lum iemfus occurrit reg%P — The enactments limiting 
the operation in the Presidency of Bombay of the 
maxim nullum tempus occurrit regi, considered. 
The land tenures of the district of Surat described. 
The village of Kabilpur in the district of Suiai is an 
udhad bandhiyama village, settled for hereditarily 
and of right by the co-sharers in it in the gross at a 
fixed immutable rent independent of the cpiantity of 
land under cultivation, payable to Government, and 
as such falls in respect ot ihe joint liability of the 
holders for the revenue within section 8 of B<‘gula- 
tion XVll of 1827. The village of Kabilpur is land 
situated in a district ceded by the X’eishwa in 3802 
to the British, held by the co-sharers in it and their 
predecessors in title partially exempt from payment 
of laud revenue, under a tenure recognised by the 
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custom of the country for more than thirty yearSj, and 
therefore falls ^fithin the claims for exemption men- 
tioned in Bombay Act VII of 1863, section 21 Goy- 
EENMENT OP BOMBAY HABIB-HAI MoNBHAI 

[12 Bom., Ap., 225 
liAHBIiORD Airp TEISTAIVT. 

Col. 

1. Coi^TEACT OP Teuakct, Law ooteeit- 2970 

IBO— ^ . ... 2971 

2, Cop’STiTUTioisr OP Belatioit 9 . 2971 

( a ) Geneeablt .... 2971 
(5) Aoenowledombnt op ^Tekancy 

BY Receipt op Rent, &c. . 2974 

3. OBLiG-i;piON op Landloed to give 

anb maintain Tenant in Possession 2981 

4, Obligation of Tenant to keep Hold- 

ing DISTINCT 2983 

6 Liability poe Rent , . . . 2984 

6 Rent in Kind 2987 

7 Tenancy poe immoeal pdeposb . 2987 

8. Payment op Rent .... 2988 

(«) Geneeally .... 2988 

(i) Kon-payment .... 2990 

9. Kattjeb op Tenancy . . . 2992 

10. Holding otee aptee Tenancy . . 2993 

11. Damage to Peemises let . . . 2997 

12. Ded LOTIONS PEOM Rbnt . . . 2998 

13. Rbpaies 2999 

14. Tax ... . 2999 

16. Alteeation op Conditions op Ten- 
ancy ...... 2999 

( а ) PoWEE TO ALTEE . . . 2999 

(5) Ditision op Tenlee and Dis- 

TEIBTTTION OP ReNT . . 2999 

(e) Change op Cultiyation oe Na- 

TTTBE OP Land . 3001 

(c?) Digging Wells oe Tanks . 3001 
( e ) Eeection op Blildings . . 3003 

16. Teanspee by Landloed . . . 3005 

17. Teanspee by Tenant , . . 3008 

18. Aooeetion to Tenuee . . . 3014 

19. Right to Ceops . . . 3019 

20 PEOPS3ETY IN TeEBS PLANTED ON LAND 3020 

21. POEPBITLEE 3023 

a ) Bebach op Conditions . , 3023 

h ) Denial op Title , . , 3031 

22. Abandonment oe Relinquishment op 

Tenuee 8035 

23. Rjeotment ..... 3042 

(«) Geneeally . . * . 3042 

(б) Notice to quit , . . 3045 

24 Buildings on Land, Right to Re- 

moye— 3058 

25. Mibasidaes 8057 

See Acquiescence . 7 B. L. R., 152 
[8 B. D. R., Ap., 51 
10 B. Ii R., Ap., 5 
I. Ii. R., 0 Calc., 609 

See Cases undee Co-shaeees. 
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See Cases u^^dee Estoppel— Landloed 
AND Tenant-Denial op Title. 

See Cases undee Kabuliat. 

See Cases undee Lease, Consteuotion 

OP— 

See Limitation — Question op Limita- 
tion . 7 B. L. R., Ap., 17 

[12 B. Ii. R,, 274, 282, ^ote ; 288, note 
I. Ij. R., 7^Bom., 96 
Sea Limitation Act, 1877, aet 139 

[I. I*. R., 8 Mad., 424 
See Limitation Act; 1877, aet. 144 
(1859, s 1, CL. 12) — Adyeese Posses- 
sion . 4 B. Ii. R., Ap., 88 

[6 B. Ii. B., Ap., 180 

See Cases undee Madeas Rent Recoteey 
Act (VIII OP 1865). 

See Cases undee Onus Peobandi — Land- 
loed AND Tenant. 

See Pasties— Paeties to Suits— Land- 
loed AND Tenant, 

[2 B. L. R., A. C., 207 

See Casei undee Relinquishment op 
Tenuee. 

See Cases Undee Res Judicata''— Com- 
petent CouET— Reyenue Couets. 

See Right op Occupancy — Acquisition 
op Right — Subjects op Acquisition 
[I. L. B., 8 Calc., 781 
See Small Cause Couet, Peesidenoy 
Tows — Jubisdiction — Moyeable 
Peopeety . I. Ii. R., 4 Cale., 946 
[10 B. Ii. R., 448 
See Small Cause Couet— Peesidenoy 
Towns— Jubisdiction— Regotbey op 
Immoyeable Peopeety 

[I. Ij. R., 10 Bom., 30 

See Teespass— Geneeal Cases. 

[23 W. R., Cr., 40 
I. i. R., 2 Mad., 282 
See Weongpul Disteaint 

[I. Ii. R., 4 Cale., 890 
8 W. R., 219 

1. COKTRACT O-P TENANCY, LAW 
GOVERNING— 

1, Rules appHcalble to relation 

of landlord and tenant. — The ^rules applicable 
to the relation of landlord and^ tenant in England are 
applicable to India, whenever no precise rale regard- 
ing the subject is to be found in Hindu or other 
laws. Taeaohand Biswas r. Ram Gobind Chow- 
3)hey . . . , I. Ii. R., 4 Calc., 781 

% Oontraets of tenancy be- 

tween Hindus in Calcutta .— u Qeo. 
IIL , e . 70 , s . 17 . — A tenancy cieated by express con- 
tract between H^dus in Calcutta is withm the 
words matters of contract and dealing between 



LAIitoLORU AND TBN-AWT-oo»i»«,d. 

1. CONTBACT OP MNANCY, LAW 

GO VER!lSri3J?'G — eontinued. 

Contacts of tenaaey between Hindus 

m Calcutta.— 

party and party" in 21 Georgo III., Cap. 70, sec 
tion 17) and the right of the parties and the inci- 
dents ot the tenancy must be governed by Hindu 

®- LoKBKATn Kite. 

' mokae . L L. K, 5 Calc., 688 : 6 O. L. E., 492 

2. CONSTITUTIOH OP RELATION. 

^ (a) Gem'ekaiiLt* 

" ®' J 7, T to pay rent— Omis- 

4to» iq, obtain kaluUat.—Wkeio two parties bind 
themselves under an indenture, drawn up m the 
English form, the one to lease and the other to 
pay rent for certain land, the contract is complete 
and a suit tor arrears of rent due under it will he 
under Act X of 1859, although no separate kabuliat 
18 executed. Kishbh Dobs o. Hpbey jBEBtru Dosb 

[IOW.E.,324 

1 n ^plied relationship of land- 

condition. 

—Whwe A. avowedly holds and cultivates S.’s land. 
A. IS, by the universal cusTonj, of this country, S.’s 
tenmt (even without express permission to cultivate 
on .5. 5 part, or express condition to pay rent on A.*s 
part), md while so Ridding and cultivating is bound 
to pay a ±air rent and to give him a kabuliat. 
Nityaktjnd Ghosb v.'^Kissen Kishobb 

[W. Be, 1864, Act X, 82 


LABTDLOBD AND TE3SrA]!irT.J7?o«fi«„«/, 
2. CONSTITUTION OP RELATI(?N-co»f««« 
(a) GmEnAZXtY-^conititued. 

Of land rent-fre 

but subject to bouse tax-^conhnmd, 

on coudition o: 

waZ fr !b.J! W rent-free as thei 

fi. the circumstances did no 

constitute the relationship of landlord and tonan 
between the parties. Jesitobhai «.*Hataji 

[I. L,E.,4 Bom., 7£ 

~~1 f~ Ifistrument not fi-rino- nt,. 

rent.--Where a written instrumonf mv. 

CfiTO vea™ landlmd and tokni 

tor Uve years the lessor s tenure being that of a mi- 

lasidar ,— 1 e., a hereditary tenancy under Qovornmonf 

of Sf Ztb?f proportion 

“sossment payable for the land, 
f the instrument did operate to create tho 
relation of lanMord and tenant notwithstanding that 
the assessment was not permanently fixed Iami 
rfATHAISTAN u. SAMI WiXAK 7 4 

revenue by one 


8 . 


5. 


~ Grant of pottah by zemindar 
to sub-tenant.— of rights to in- 
termednate Unani.— Suit for Jcabuliat.—'hs. defend 
ant was under-tenant m respect of lands which his 
lessor held under a modafut from tho zamindar Subse 
quently the lessor left, and the zemmdar gave to the 
defendant a pottah for part of the lands covered h v the 
mo^ut, and to tho plaintiff a pottah for the 4ole 
land covered by the original modafut, but did not 
assign any of his r^hts as zemindar to tho nlaiiitifP 
to recover or enhance the rent reserved in the pottah 
he M granted to the defenfijint. SeU, in a sS: for 
a Hb^iat at an enhanced rate, that the plaintiff and 
defendant were not in the position of landlord and 
tenant, so as to enable the plaintiff to mamtam his 
suit. Kaiam Shbikh a. Pamohu Mandai, 

C2B,L, E., A,C., 252 
S. C. EaiiIAM Sheikh ®. Paetohoo Mundfi. 

• [11 W. E., 1^8 

Aud rentfree but“ uSft^hoMf tex.- 

maer m%ad under Bombay Act VIXof 1863 
“The Ptatiffs were the registered holders of the 
illage of Manioli, m the Ahmedabad Colloctorato, 

A A® ® *“ ISGl under Bom- 

ay AA VII of 1383. Tho defendants were tho de- 
sondants of the original owners of tho village, who* 
bout 1768, finding themselves jjnable to nieot thj 
tpenses attaching to the village, gave up their title 


mh the Government revenue payable on which wm 

to ^®i7 ;* T S. was to appw 

to the Collector for mutation; and that until tho 

I.r pay tho above 

quota of the Government revenue through A • and 

® relation between 2 aSd 

B. should be an indepondont one. Meld fTin «« 
lation of landlord an^ tenant wSs nft croated t ttm 
?HKQ A «o“8oquently that section 20 of Act ^ of 
1869 did not apply to entitle A. to interest nnoiTtho 
recovery of a quota of revenue payable by Rounder 
toe deed. Goifok Chfeubb Roy « .TFOOEENAmw 
Roy CHowDHEy .Marsh, 146 : W. ^, 47 

[1 Hay, 348 
Decree for kabuliat.— JB«i. 


a 


deace 

Wthelto f toaU bS gi^et 

by the defendant at a certain rent amounts to an 

adjudication that there is between the parties tho 
rektion of landlord and tenant, and 10 ’^^^ 
evidence on that point m any subsequent suSnst 
the same defendant. Shfefe Jahu. CSm 

[22 W. E, 388 

~7 — 7. -Assessment after resumn- 

To°wTff to after resumption^- 
a relation of landlord and tenant betwon 

zemindar and lalthira 3 dar after resumption, it is 

holdmt’'o/7l*M 

Sl™i ^ ‘ “ trespasser, and he to fully 

1? P^session of tho land without 
tommdar assesses rent upon 
W Hfeebbfks Bfehah u. JoyaisHEK mX" 

• • - . , aw.R,8a 
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XiATTDIjt!)KD A1?T> TEITAISrT — contx'tmedi, 

2 CONSTifUTlOlSr OF EELATION-co«<i«aerf. 
{a) Geneballt — continued* 

Assessment after resumption— 

BeOJONATH DtFTT t?. JoXKISHEIf MOOKEEJEE 

[4 W, B.,e9 

Bhoopae CHtrirnife Biswas Mahomed 
Moleah .... ew. B., 286 

11 . Decree declaring right to 

assessments — Resumption of tnvakd lalchiraj — 
JSeng Reg* II of 1819, s* 30 — Beng Reg. XIX of 
1793, s 10 — Reciee of C%ml Court — A decree of a 
Civil Court in a suit (the plaint of ^hich referred to 
section 30 of Eegulation II of 1819, and section 10 
of Begulati(jn XIX of 1793) which declared the right 
of the zemindar to assess rent on land not proved to 
have been held under a giant piior to 1st December 
1790, was sufficient est^lish the lelationship of 
landlord and tenant between the zemindar and the 
party against whom the right of assessment was de- 
clared. Saudamihi Dbbi d. Saeep Chandra Box 

[8 B. D. B., Ap., 82 : 17 W. R., 863 

Shamasundaei Debi m. Sitae Khan 

[8 B. L. B., Ap., 85, note : 15 W. B., 474 

Madhtjsttdan Sagoet V* Kipae Khan 

[8 B. L, B., Ap., 87, note : 15 W. B., 440 

BOHINI NANDAN GoSSAIN t! Batneswae Kundct 

[8 B. D. B., Ap., 89, note : 15 W. B., 845 

12. Decree for resumption, — 

Resumption of invalid lakMrag. — Beng* Reg. II of 
1819 — Suit for hahuhat — Act X of 1859,8.23, cl 1. 
— The having obtained a decree for resumption of in- 
valid lakhira] lands, held on tenure prior to 1st De- 
cember 1790, under Eegulation II of 1819, did not 
create the relationship of landloid and tenant be- 
tween the plamtiffi and defendant so as to enable the 
plaintifE to sue for a kabuliat under clause 1, section 
23, Act X of 1859. That relationship could not come 
into existence until the lakhira^dar had agreed to 
pay the I'evenue assessed by the Collector. Madhab 
Chandra Bhadoex h Mahima Chandra Mazum- 
DAR . 8 B. Xi. B., Ap., 83, note : 12 W. B., 442 

13 . Position of occupiers in vil- 

lage granted to mamdar.— tenure -^JLn 
inamdar to whom a village has been granted by Gov- 
ernment, tbougb bound to lespect all existmg tenant- 
rights, is under no obligation to grant unoccupied 
lands in suti ” or other permanent tenure, or to re- 
grant on the same tenure lapsed suti lands j nor does 
the mere taking up of lands in such a village consti- 
tute the occupiers suti tenants. Kasaetanji Hoe- 
MASJI V. Kaeaxan Teimbak Patie 

[4 Bom., A. 0., 125 

14 . — Belationsliip depending on 

validity of adoption, — Status pending appeal to 
Brvoy Council* — In, a suit for lent the plaintiff sued 
as the adopted son of the deceased landlord and the 
defendant (who was the adopted son of the deceased 
tenant and in possession) denied the relationship of 
landlord and tenant between them. It appeared that 
the defendant disputed the validity of the plaintiff’s 

in 


LANDLOb!) AI® T?feNA3a^T — continued 
2. CONSTITUTION^ OF RELATION— 

{a) Qeneealex — continued. 

Belationship depending on. validity of 
adoption — continued, » 

adoption and had brought a suit to set it aside in 
which he had failed, hut had appealed to the Pi ivy 
Council; that the plaintiff had not leceived reat for 
many years, and had brought a s?iit to e 3 ect the de- 
fendant and recover mesne profits which was dis- 
missed, it hemg found that the defendant was enti- 
tled to retain possession Meld that, so long as the 
decision that the plaintiff was the adopted son of the 
deceased landloid held good, the relationship land- 
lord and tenant existed between the parties, and th,(? 
plaintiff was therefoie entitled to recover rent from 
the defendant. Hheonath Box Chowdhbx i>. 
Goeboknath Chowdhex . . 19 W. B., 18 

(5) Aoknowebdoment op Tenanox by Beoeipt 
OP Bent, &o. 

15 . BigEt to recover rent, Estab- 

lishment of. — Assessment* — Agreement to pay rent. 
— To establish a right to recover rent a zemindar must 
show that either assessment m due course of law 
or by agreement the tenant is hahle to pay it. Gaya.- 
SOODEEN V. KhHDA BhKSH ^ 

[1 K. W., 87: Ed. 1873, 139 

Keishna Ghosb «. Bam Narain Mohapatthr 

^ ^ [25W.B.,214 

16 . Bight to recover rent.— 

Sharer m undivided ialooh* — Agreement to pay rent, 
— R sharer of an undivided talook may he entitled tb 
recover his share of the rent due from the talook 
generally, hut it does not follow that he is entitled to 
recover from the jotedar of a particular jote in the 
talook unless there is an agreement to that effect, 
Shama Soondxteee Debia V. Keisto Chendeb Box 

[13 W. B., 316 

17. Bur chase of land, 

— Contract, express or implied, for payment of rent, 
— Meld that the plaintiff, not having been put into 
the possession of land purchased by Mm, and holding, 
no contract, express -er impHed, from the holder 
of the land for payment of rent, was not competent 
to sue the defendant (occupant of the land) fi&r rent 
thereof. Bam Dass Sin,^h v* Bam Narain ^ 

[2 Agra, Bev., 9 

16 ," Biability to pay rent.— 0<?- 

cupation after deprivation under decree.^A party 
shipped by a decree or order of propnetary interest 
in land does not by mere subsequent occupation of it 
become vested with the character of a tenant, and 
therefore he is not liable to distraint for rent. He 
must have become a tenant by agieement or act 
of law to render him hahle fox rent. MxrKHEDHOoa' 
Singh v. Bam CheEn 

[1 NT. W., 14 : Ed. 1073, 12 

19 . Implied contract to pay 

rent. — Under certSam circumstances a contract ta 
pay rent to the zemindar on the part of the tenant 

5 0 -Nv 



DIGEST OF CASES. 


( 297G ) 


( 2975 ) 

L ANBLOEB 

2. CONSTITUTION OF EECiiATION— 

(b) Aoknowledo-ment op Tenakoy by Eeoeipt 
OP Rent, &o. — continued. 

Implied contract to pay vent—confmtted 

will Tie implied, but no implication o£ a contiact to 
pay rent to tbe zemindai on the part of the tenant 
can aisse in a case in winch the defendant has been 
paying rent to an<7ther zemindar than the one suing 
for a kabuiiat. Dio-ambtjb Mittee «. Hueopee- 
SHAB Roy Chowbhey . . 7 W, B,, 126 

20. Transferee of landlord.-~”Aif- 

tornmenty Necessity of — In a suit for rent where 
the deiendant held under a lease from a paity who 
subsequently gave a lease to plaintiff which gave him 
the right to collect rents fiotn the defendant in 
accordance with the terms of the former (the defend- 
ant's) lease , — Meld that no attornment was neces- 
sary, and that the relationship of landlord and 
tenant existed hetwoen the parties so that the suit 
could be instituted in a Revenue Court under the 
Rent Act, Sebe Chanb h. Bubhoo Sinoh 

[13 W.B., 301 

21. Ex-proprietary tenant, — 

Suit for arrears of i ent — JDeterlftimation of rent — • 
Act XU of mi {N-W,cJ?. Nent Act), ss 14, 95 
(1) ^AOi XIX of 1873 {N-W. N, Land Revenue 
Act), s, 190 — Except where there has been an 
arrangement or agreement between the parties a 
landholder cannot sue his ex-prjjprietary tenant for 
rent until, as a conditic?fli precedent, Tie or the tenant 
has obtained a determination of the amount thereof, 
either by application to the Settlement Officer under 
section 14, or to the Revenue Court under clause (1), 
section 95, of the Rent Act, or it has been fixed by 
the Collector or Assistant Collector accoiding to sec- 
tion 190 of Act XIX of 1873. Phubahea d, Jeolab 
too-H , . . . I. Ii. E., 6 AH., 62 

22. — Extinguishment of proprie- 

tary right by partition.— faymeeit 
of rent. — Where a partition was made and the pro- 
prietaiy right of on^ of the co-sharers in a poition 
which fell to another was consequently extinguished 
.and he became a mere tenant, — Reid that, though 
the rent was exigible, the clsim for arrears of rent 
could not he decreed m the absence of express or 
implied contract for the same. Zabim Rai v, Dooe- 

Rai . , . ^ * 1 Agra, Bev., 69 

23. Claim to xeiLt,—Arreaf s of 

rent — Nailiire to pove liability to 'pay rent — A 
claim foi arrears of lent cannot be sustained where 
the claimant fails to ^rove that icnt has evei be& 
paid. Sei*o 3ahai '0 Ata Hossein 

[2 Agra, Bev., ID 

Bee Gbmani Kazi 'o, Hureyhue Mookerjbe 

[B. 1,. B., Sup. Vol., 16 

Or proves a contract to pay font. LtroHMEEPtrT 
Dobs V Enaet Abi . 22 W*. B., 346 

24* — I-.,* , ....,-. — Asses s m ent 

and determination of rate of renf-^-^ltent^free lands 
—A suit for arrears of rent cannot be mauitamcd in 


IiAhlDLOBB AIO) T:Bl>rAlSiT-cmlimcd, 

2. CONSTITUTION OF RELATIOIs— 

(b) Aoknowbedomekt oe Tenanca by Receipt 
OP Rent, &o.--co)itmiicd. 

Claim to rent — continued, 
respect to rent fieo land until the land has been 
assessed and tbe rate of lent dc^ionuiucd. Noon Abi 
D , Imteazoobeen Khan , 3 Agra, Bev., 2 

26, Suit for mrears 

of rent, — Non-payment of rent for hny period.-^ 
Allegation of rent free tenure — ^A laudloid cannot 
maintain a suit for arrears of rent wheie a claim to 
hold the land roPit-free by some title of exemption is 
set up, and the question for enquiry iu such a suit is 
not whether the land is or is not subject to assessment, 
but whether, referring to the circumsfSnces under 
which rent has been withheld, the land can bo regarded 
as rent-paying land The niere fact of the land 
being entered in the settlement papers as assessed, oi 
that the annual papers contain eutiies, is not snfii- 
cient to justify a decree for arrears of rent Cuoo* 
NEEBAB V , Chitowba . . .2 Agra, 137 

26. Decree fo r 

habu hat. ^ Suit for arrears of rent previous to 
Tcah'iiliat . — Wheie ifparty, after obtaining a decree 
establishing his title to land, sues for and gets a 
deciee for a kabuluit against another who was hold- 
ing the land adversely to him witliout any contra(‘t, 
express or implied, for the payment of rent, he 
cannot maintain a suit for arrears of rent for a 
period previous to the fcabuliat, which cannot liave 
retiospective effect, Jan Abi v, Gooeoo Das Roy 

[8 W. B., 388 

27. — — « Mortgagor after 

redemption and grantee of mortgagee , — No such rela- 
tion as that of landlord and tenant exists between 
a mortgagor (after redemption) and the grantee of 
the mortgagee, and such mortgagor must establish 
his light to collect rent before he can sue to have 
the amount theieof ascertained. Abjoobhya SiNtiii 
'0, Giebhaeee . . . . 2 B*. W., 197 

28. Purchaser of 

rent-paying tenure. — Nnmfy loith zemtndar — Thcie 
IS sufficient privity of estate between tbe purchaser 
of a lent-paying holding and the zemindar to entitle 
the latter to claim rent. Koboo Mise v, Bhyko 


Kulwab 

. 

. 

. 2N'.'W.,258 

29. 



— Liability of heir 


of deceased lessee for rent, — Molcurrari lease — 
Kahuliat — The heir of a lessee is liable to tlic lessor 
for lent payable by vmtue of a kabuhat, notwith- 
standing ho IS not m possession of the land, Taexneb- 
PEESAB GHOSE ® SEBEaOPAB PaXTB OhOWBIIEY 

[Marsh., 476 : 2 Hay, 693 

30. Jlegisiered 

oivner, Suit by, where the relationship of landlord 
and tenant is not shown to exist,— -Bengal Act 
of 187 (), 8. 78 — The meie fact of a person being 
registered under tbe provisions of Bengal Act VI I of 
1B7G as proprietor of tbe laud lu riinpect of which 
he seeks to recover rent is not sufficient to entitle 



.( 2977 > 


DIGEST OP CASES. 


( 2978 ) 


1. Airifl.ORD AITD TESSAirS-conUrmed. 

2, CONSTjfTUTION OP RELATION— eo«<i««ad. 

(5) Aoknowledo-ment oe Tekanct by Reoeipb 
OE Rent, &c — continued. 

Claim to Tent— continued. 

him to sue for it. Where a landlord who was regis- 
tered as ownei of the land in respect of which he 
claimed lent, sued the occupier for such rent, hut 
was only able to prove the fact that he was the regis- 
tered ownar, and was unable to show that the rela- 
tionship of landlord and tenant existed, or that he 
had a good title to the estate of which he was the 
registered owner, — SCeld that th:e suit was rightly 
dismissed. Ramkeisto Dass n Haeain 

gc. li. B., 9 Calc., 517 ; 12 C. L. B., 141 

31 . ■ — — JPresumption of 

Telationslhvp of lamdloi^ and tenant, — Where a 
defendant in a suit for enhancement of rent admits 
that ho has paid foi many yeais and is still paying a 
sum of money to the holders of the putni m plain- 
tiff's possession, without being able to show it was 
paid as anything but rent, there is sufficient to raise 
the presumption that the parties stand to each other 
in the relation of landlord and tenant. Behaeee 
Labl Mookeejbe V, MoBHOcf SooDiTN Chowdhry 

[8 W. B., 474 

32 . JRegs V of 

1799, s. $, and V of 1827, s 3. — Suh'tenure iaJcen 
charge of hy Collector. — Under the provisions of Re- 
gulation V of 1799, section 5, and Regulation V of 
1827, section 3, the Collectoi took charge of a sub- 
tenuie as administrator of a deceased person to whom 
the sub- tenure belonged. JSeld the Collector was in no 
sense the tenant of the superior landlord, and conse- 
quently no suit would lie against him under Act X of 
1859 for rent alleged to be due in respect af the sub- 
tenure. COBLECTOE OE BOQ-EAH V. BwAEKANATH 

Biswas . 4 B. B. B., Ap., 80 : 13 W. B., 194 

33. Oce uf at ion hy 

trespasser Occupation by a trespasser does not 

create a claim to rent, though it may give grounds 
for an action for damages Bichooe Pandey v, 
Naeain B utt ,1 W., 26 : Ed. 1873, 24 

34 ;. — of per- 

sons in possession under decree against person loith 
subsequent decree for possession — Attornment, Ab- 
sence of — Wliere A. and B. were in possession of 
lands by virtue of a decree of Court, their tenants 
could not be called upon to pay i ent to C , to whom they 
had not attorned, hut who subsequently obtained a 
decree for the lands in suit, so long as no decree of 
Court had declared the title of C to be supenoi 
to that of A. and B. C ’s remedy in such case is an 
action against the persons who were wiougfuUy in 
possession for mesne profits, and not in a suit for rent 
agamst their tenants, who had m good faith dealt 
with the persons who wrerc the ostensible pioprietors 
in possession under a decree. Lands may be culti- 
vated by a mere trespasser, and in that case the 
cultivator would not be liable to a suit for lent, but 
to a suit foi mesne profits Owners of land may 
take advances for the cultivation of indigo, and the 


LA157DIiOBI)^^A!NlI) continued. 

2 . CONSTITUTION OP RELATION— 

(5) ACKNOWIiEDaMENT OE TENANCY BY RECEIPT 
OE Rent, &c, — continued. 

Claim to rent — continued. 
persons by whom the advances were given may find 
it necessary to enter on the land and loolji,after the 
cultivation and harvesting of 4he crop, but if they 
did so they could not be sued as tenants for rent. 
To render a person liable to pay as a tenant, it must 
be proved that he has hy an express or implied agree- 
ment promised to pay rent, or that he has been assess- 
ed with rent in due course of law. Munoeexte Doss 

DeenDyaii . . , 3 Nr! W., 4.79 

35. — - Liability for 

rent from use and occupation mithout registration 
— Parties in possession make themselves tenants by 
use and occupation, and may be sued for rent even 
though not registered by the zemindar Labxtn 
Monee t? Son A Monee Dabee . 22 W. B., 334 

30. Lerson in pos- 

session of land served zoith notice to qmt or pay rent 
and remaining — When a person is in possession of 
land without paying rent, and is served by the land- 
lord, under whom hes» previously held, with notice 
that he must eithbr quit or pay a reasonable rent, 
and chooses to remain in possession, he must he taken 
to have assented to become a tenant and is liable to 
pay rent. Sebeo^paiiii MfUbioe v Dwaeka nath 
Sbin . "1 . . ^ . 15 W. B., 520 

But see Bfroba Kant Roy v. Radha Churn 
Roy . . . . 13 W. B., 163 

37 ^ Beeeipt of Te’n.t.—J3,atifiea- 

tion of lease — If a person being aware that an- 
other is in possession claimmg to hold under a lease 
accepts rent from him, he thereby ratifies the lease so 
far as he has the power to do so , and if he wishes to 
protect himself fiom the ordinary infeience that he 
recognises the lease, he is bound to give distinct 
notice to the tenant that he intends to dispute its 
vahdity, so as to leave the tehant an opi>ortunity of 
refusing payment JuaOESHUE Buttobyau ^v. 
Roobeo Naeain Rqy . . 12 W, B., 299 

See Nubo Kishbn Mookeejee v. Kaua ChaNb 
Mookeejeb . . . 15 W *B., 488 

Ram Gobind Roy d”! Dushoobhooja Debee ^ 

[18 W. B., 195 

33. Transferee of 

intermediate tenure — Where lont-^is recovered with- 
out ob3ection by successive ^ndlords from the trans- 
feree of an intermediate tennie frcm**the date of 
transfer, such receipt acts as a full and complete ac- 
knowledgment by the proprietor that he accepfs the 
new tenant in the place of the old one. AiiUenbeb 
V. Dwaekanath Roy . . 15 W, B., 320 

39. — - — — Creeping nem 

tenancy, — ^The receipt of rent for 1268 by the land- 
lord bars his right to C 3 ect the tenant for non-pay- 
ment of rent due up to the end of 1267, the receipt 
for rent being an affirming of tenancy for that 
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(6) Ackitowledgmbnt oe Tenakoy by Bbceipt 
OE Bent, <%p. — oontimed. 

* Beceipt of rent — coktinned* 

period. The receipt o£ rent for 1268 has the same 
effect as i£ the landlord had at the commencement of 
1268 created a new tenancy. Pbbbbtjx xi Mowzah 
Ably . Wc B., B. B., 10 1 Ind, Jur., O. S., 7 
[Marsh., 26:1 Hay, 89 

40. Suing for arrears 

of rent. — A landlord, by taking rent from a party, and 
hy guing Turn for an ears of his predecessor’s rent, 
acknowledges him as a tenant, and cannot eject him, 
or enhance 1:he rent, except according to law. Maho- 
med Azmxtb V, Chhkdee Lall Pandey 

[7 W. B., 260 

41. *«— — AcTcnowledgmeni 

of nature of tenancy. — Uece't^t of rent as from 
particular tenure — Where the nature of a tenant’s 
tenancy and the right of his lessor to cieate it are in 
question, the genuineness of a pottah does not settle 
the question and even where an owner has been le- 
ceiving rents under a pottah granted diy a piedecessor 
in title, no such receipt can mj^ke the lease valid and 
binding aghinst him as to the natfiire of the tenancy 
if it were not originally so, unless the receipts were 
signed by bm acknowledging the nature of the 
tenant’s tenancy. Bhctxanath Mitter v. Kaloo 

. t2^W.E„222 

42. — — Permitting oc- 

cupation of land and taking rent — Might to resume 
land so taken — By permitting a putnidar to take 
a quantity of land in addition to wbat is aheady 
held by him m putni, and by receiving rents from 
lum for snob additional land for a senes of years, a 
proprietor cannot, m the absence of any kabuHat 
iiom the putnidar or verbal agreement giving bnn 
the extra land in perpetual lease, be held to be 
debarred from resuming possession. KisHobe Btrii- 
XtJBH Mittee V, Bistoo Chundee Ghose 

[12 W. B., 188 

43. — -A — Acquiescence in 

party holding after death of tenant having right of 
occupancy . — The defendant had been associated in 
thf occupation and cultivatioi^of certain land with J., 
a tenant with a right of ocmipancy, and after r& 
death continued the occupation, and paid rent to the 

’ plaintiffs for nine years. Eeld that this acquiescence 
in his occupation^ must be regarded as a recognition 
by the plamtiffs of his hp^ving been associated with If 
and in a smt to eject him held the plaintiffs were 
not entitled to succeed. Chatooe Sing-h v Heera 
Kooee . . , . . . 6W.B., 191 

44. — Acceptance of 

rent from 'Acceptance of ^ent from a peison 

acting a® the agent of another is not a recognition 
of the agent as a tenant. Banbe Lale v Ram 
Bhubose Chowbey . 1 H. Ed. 1878, 63 

45. r- - — - Mafification of 

•^rant prior to Meng. Meg. V of iSl^.—The ac- 


BANBIiOBI) AHB TENAHT— 

2 CONSTITUTION OP BELAT10N-i*cow^tw«cd. 

(&) ‘AOBNOWLEUaMENT OE TeNANOV BY BeOEIPT 
OE Bent, <&o. — continued. 

Beceipt of tent^continued. 

ceptance of rent for forty years ri^ifiea the odgliml 
grant of a mokuiruree pottah granted prior to Begu- 
Ution V of 1812. Umeithnath Oh own hey 

KooNjr Behaey ISing-h • W. E., B. B , 84 

• 

46. Effect of accept- 

ance of rent from tenant holding over —Meneival of 
tenancy — By indenlJure, dated Ist Pebniary 1856, A. 
leased certain piemises to B in Calcutta tor a term 
of ten years from 1st November 1855, at a. rent of 
BlOO pei month, payable monthly A. covenanted 
wuth B to grant hei on her re^piest, to bo made 
within three months of the expiry of the term, a fresh 
lease on the same terms for three years The defend- 
ant ill August 1858 became the assignee of the lease 
without notice to A , and continued to occupy the 
premises and paid the rent in the name of B up to 
August 1806. No renewal of the lease (which ex- 
piied on 31st October 1806) was ever demanded by 
B or by any one claming tin ough her. Tlie plain- 
tiffs became A ’s representatives in Juno 1860, and 
gave notice to quit m September 1800, from the 1 sfc 
November 1866. Bold that the acceptance of rout 
by A and his representatives fiom the defendant 
holding over after the expiration of the original 
teim did not constitute a renewal of the lease for 
three years. BeojonautIH Muelick v. Weskins 

[2 Ind. Jur., H. S., 168 

47. — Assent hy seminm 

dar to transfer of tenure . — By accepting rent the 
zemindar assents to the transfer of a tenure/ whether 
the whole IS sold or a part only. Bharut Boy d, 
Ghnganaeain Mohaeattub . 14 W, B., 211 

48. — . Alienation hy 

cultivators. — Acceptance of rent from aheme,^ 
Although m a mouzah cultivators may not possess 
the right of alienating thoir holdings, yet if, with a 
knowledge of such an alienation, the zemindar accepts 
rent from the alienee, he recognises the alienee’s 
position, and is as much bound as if he had expressly 
assented to the alienation. Bummitn Singh 
Bsheeb Peeshab ... a Agra, 144 

49. * — — " Admission of 

status of purchaser from ryots. — Eeld that a 
zemindar, by taking the rent of the plaintift’s pur- 
chased lands after the rent was deposited by him 
m the Collector’s treasury, virtually admitted the 
plaintiff’s status as purchaser from the fonnei ryots, 
and that he had attorned to him as landlord . and 
that as this payment was made long* before tho 
zemindar sued the former ryots for enhanced rent 
under Act X of 1850, the decioes obtained in that 
suit must have been collusive. Ghdadhttr Banee- 
JEB V. Khettebmohhn Suemah • 7 W* B., 460 

50. Transfer of 

tenure — Acceptance of rent from transferee . — 
Where a tenure is transferred by a ryot without 
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sanction of his landloid, and the latter nevertheless 
receives rent frSm the transfeiee, and gives him 
dahhilas for the year m which he is in possession, 
the landlord cannot oust him afterwaids under a 
decree for the rent of previous years Abbool 
Kbbeem: V Mtjnsooe Ali . 12 W, R., 396 

51. ig — Purchaser at 

sale in execution of decree — Leases made after 
decree — The pm chaser at a sale in execution of 
a decre^ obtained by a mortgagee in satisfaction of 
his moitgage-debt, is not bound by leases executed 
by the moitgagof, aft^ decree, unless he has recog- 
nised the leases aftei his purchase by receiving rent 
fiom the lessees as such Httnooman Ross v* 
Koomeroonissa Beoum 

[W. R., F. B., 40 : 1 Ind. Jur., O. S., 42 
S. C. Koombeoonissa Begtjm ». Hxtnooman Ross 
[K arsB., 122 : 1 Hay, 266 

62. JSmdence of "\ 

confirmation of tenure receipts foi Qent — 

The giving of receipts for rent, coupled with the fact 
of payment of rent at the old rate down to the 
present time, is evidence of confirmation of the 
tenure by the auction-purchaser and his successor. 
Taba Chand Butt v* Wakee’OOnissa Bibeb 

[7 W. R., 91 

53. ■ ■ — Lease by naih of 

zemindar — Transfer of When a zemindar 

dispossessed the purchaser of a jungleboory tenure, 
the title of whose vendor was acquired fiom the 
zemindar’s naib, who had no power to grant such a 
pottah, — P[eld that the receipt of rent hy the zemin- 
dar fiom the plaintiff and his vendor did not amount 
to a ratification of the plaintiff’s light to hold under 
the pottah transfeired to him hy the vendor A 
zemindar is not bound to recognise tenures not 
created by himself, or hy any authorised agent on 
his part Bissembhbb Pooekaet v* BHtraaoBtrTTY 
Chuen Poobkaet . , W. R,, 1864, 292 

3 OBLTRATIOlSr OF LAKDLORR TO GIVE 
ANR MAINTAIN TENANT IN POS- 
SESSION 

54 . Presumption of ability to 

give possession. — When a zemindar gives a lease, 
the presumption is that he is in a position to give 
possession of the property leased Ronzelbb v* Tek 
Naeain Sinoh . . 2 W. R., Act X, 103 

# 

55 . Implied contract for 

session.— PeaceaSZe possession ’■^In every agree- 
ment to lease land there is an implied contract that 
the lessor wiU give peaceable possession of the land 
leased to the lessee. Munee Rtjtt Singh v. Camf- 
BEBB 11 W. R., 278 

Aifirmed on review . . .12 W. R., 149 


LANDI.OElS"AND TENANT — continued 

8. OBLIGATION OF LANRLORR TO GIVE 
AND MAINTAIN TENANT IN POSSES- 
SION — continued, 

50 . Lesse© without possession. 

— Piffht to rent. — Condition precedent — A land- 
lord cannot claim rent under a kabuhat where the 
lessee has never obtained possession, 
possession being ordinarily a^condition necessary for 
the maintenance of an action for *rent Htjeish 
Chijndbe Koondoo V, Mohinee Mohtjn Mittee 

[9 W. R.,682 

AsHEBFOONISSA BEOTTM V, ToStTBDXJOK Hossein 

[22 VK, R., 260 

57 . Right of tenant to be con- 

tinued in quiet possession. — Itighl to rent — 
The right of a landlord to receive rent from a 
farmer depends upon his securing to the latter quiet 
possession, and giving him proper and lawful means 
of realising rents from the tenants Keisto Soon- 
DtTE Sandyal V, Chendee Nath Roy 

[16 W* R„ 230 

58 . Possession not obtained by 

lessee — to rent — A suit for rent will not 
he where the lessee has never obtained possession of 
the land leased tq hifii. Bebben i?. Lamt Jha 

[3 B. L. R., Ap„ 119 

59 . Lessee kept out of posses- 

sion. — torrent --^Dispossession hy or through 
landlord — ^A suit for rent will not lie unless the 
relation of landlord and tenant he established, and 
a tenant cannot he made liable for rent if jt be 
established that he has been kept out of the posses- 
sion of the tenure hy the landlord Abdoob Gen- 
neb u. Kheeobe Chendee Roy . 2 Hay, 409 

Abboob Gennee m Pooeno Chenbbe Roy 

[2 Hay, 624 

00 . Dispossession of tenant. — 

Obligation of landlord to indemnify tenant, — In 
the absence of any express agreement to the con- 
trary, a landlord is under the implied obligation to 
indemnify his tenant against ouster or disturbance 
of possession by b^,s own act, or by tbe acts of those 
who claim under him, or have a right paramount to 
his, but not against the wrongful acts of third 
parties. Rassah v Ronzelbe . 23 W. B^121 

01 . Pailure to give posses- 

sion. — Agreement to give lease — Procedure hy 
tenant — When consideration-money has been paid for 
a putni lease, with a view to Ithas possession, and 
such possession is not obtained, tbp proper course is 
to repudiate the lease and biing an action imme- 
diately. Mokoond Ohenbeb Boy v Peankissbn 
Paeb Chowbhby . . . W. R., 1864, 287 

02 . - Lease given without au- 
thority and afterwards set Liability . 

for rent after dispossession — Where a lease was 
granted hy a ^Deputy Collector without authority, 
and his act set aside by the Collector, the tenant, 
who was turned out of possession without any 
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LANDLORD AND TENAi^-ooMfowef? 

3. OBLIGATION OB LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POSSES- 

SIOH — contniited 

Iiease given withotit authority and after- 
wards set mi6jb-^ooniimedn 

■beneficial occupation for tlie short period of liis lease, 
was heldfnot to he liable for rent. Kalee Boss 
BaNEEJEE HuBBEKtJHTTNDEB CJErATTEB.TEB 

- [24 W. B., 01 

03. Dispossession by stranger, 

> — Lialihty for rent — A tenant dispossessed hy any 
person not claiming under the landloid is still liable 
for tjie lefit; Ins lemedy is against the wrong-doer 
foi damages Bale -u. Chebi Jha . 2 Hay^ 591 

0^. Failure of lessor to protect 

possession of lessee. — Liabxhty for rent. — 
jpoifmMOw.— If a lessor fails by remissness to do that 
which he alone can do to protect his lessee in posses- 
sion, even independently of any protective provision 
in the lease, ho cannot claim rent fiom the lessee m 
respect of the portion of the property from wliich the 
latter has been evicted. Wajed Am v. CntTEDBA- 
BETTX Kooebeb . . . 22 W, B., 642 

05, Failure to keep tenant in 

entire posiBession. — Surrender ^ tenant on hemy 
partly dispossessed.-^LMility for rent — Wheic a 
plainti:ffi brougjjfc a suit to recover the rents of some 
lands which he had leaded out to defendant, but 
defendant pleaded that he had rolinqfuished the lands 
because, in a suit brought a-gaxnst him by a third 
party, who clamied a poiiion of the lands, a deciee 
had l^iven the said paity possession of the portion 
claimed by Inin , and the question arose whether de- 
fendant was justified in relinquishing the lands, see- 
ing that this decree had been leversed on appeal, and 
that defendant, if he had waited, would have been 
put in possession of all the land covered hy his lease, — 
Meld that defendant was right in submitting to the 
decree of a Court of competent jurisdiction , that he 
could not he expected to content himself with the 
residue of the land left untouched by the decree, oi 
to wait for a decree which might lestore the portion 
taken away from him ; and that, having given up his 
lease to tho plaintiff, he was not hahle for any lents 
Laei Konwab 17 Cabtee, . . 25W. B., 492 

C OBLIBATIOK OF TBl^ANT TO KEEP 
HOLDINO BISTIJSTCT, 

00, Confusion of boundaries.— 

JPerson holding lan^ on lease and land of h%s own , — 
A tenant is bound to keep^stmet from his own land 
durmg the teitaiviy, and to leave clearly distinct at 
the epd of it, the land of his landlord Where, owing 
to the negligence of the tenant, the land demised 
becomes confounded wdth his own, the tenant, unless 
he can ascertain the former, is hound^^to deliver to the 
landlord a portion of the lands of which the boundaries 
have been 'confounded equal in value to tho land 
demised. Beoaeea Chetcxi i?, Vibhia Pttbfa Tib- 
rUASAMT . . . I, Ii. Er> 6 Mad., 263 

Boobgi-a Mozoombab t>. Bisheshxtb Butt 

. “W. 1864, Act X, 44 


4 OBLtGATIOlSr OF TENANT TO^*KEEP 
HOLBINB BISTTNOT— 

Confusion of boundarxes— 

07. - — — — Interference of 

Cxoil Co%t,rt to fids them , — In oqiuty, it tlmough 
the default of a tenant or a copy-holder, wlio is 
under an implied obligation to proseivc the bound- 
aiies of sepal ate estates which he holds, there arises a 
confusion of boundaries, the Court wall interfere as 
against such tenant or copy-holder to asceitam and 
fix them. In a case in which the boundaries of thieo 
talooks had been forbid to be uuascertainable, it was 
decreed that they should be defined and fixed in such 
a manner that the produce of the total land in each 
talook should bear the same proportion to thu ;)umma 
payable hy such talook as the pioduec of tho wliolo of 
the said lands boie to the to^al oiotho gummas pay- 
able on account of the throe talooks. Kuemamoyee 
alias Khemessubeb Bebia d, Suoshew Biioosun' 
Gang-ooey OW. B., 95 

0 S. Obliteration of boundary- 

marks by eultlvatIon.■~-F^e^?i^ of, on claim to 
rent, — A claim to rent for certain land must not bo 
dismissed merely becausp tho defendant, by planting 
indigo, has obliterated tho boundary-mark of that 
land, It must he ascertained who, by previous en- 
joyment, IS entitled to receive tho rents oi tho land, if 
the plaintiff is not so entitled. Bro jonath BfOY « . 
Giemorb . . . . 2 W. B., Act X, 48 

09 . — Tenant allowing encroaeb- 

ment on tenure . — ObhfaUon of lessee to avoid 
dispossession or encroachment on lessor^ s property*--^ 
It IS a general principle of law that it is incumliont 
upon eveiy lessee to protect his Icssor^s property 
from encroachment or unlawful eviction, and that if 
he fails to do so ho exposes lumsolf to an action for 
damages hy his landlord. Pbosuitno Moyi Basi m 
Kali Bas Boy . . . 9 C. I». B., 847 

5. LIABILITY FOB BENT. 

70. Proof of liability.— P^ec?wc- 

tion andproofofhdhuhat, — ^The production of akalm- 
hat and proof of its execution by the tenant is suffi- 
cient to charge him with rent without the produc- 
tion of the pottah Mahomed Hydeb Hooseih d. 
Jebawhn . . . 1 BT. W., Fd. 1873, 43 

71 . 3Non-completion of contract* 

— Mad Jiegs,XXXofl802,s 6, and Vofl822,s 9. 
— Where no pottahs and mucliallcas have boon ex- 
changed between the parties, occupants of lands can- 
not, m accordance with Begulation XXX of 1802, sec- 
tion 6, and Begulation V of 1822, sc(‘tion 9, ho sued 
for its pioceeds, even though they have admitted the 
plaintiffs to be tho proprietors. Tahxjviyatt ij. Va* 
DAHAGAITDA I Mad., 3 

72. — ^ Interruption of tenancy.— 

Interruption of occupation hy landlord.-^J^o subse- 
quent inteiTuption by A, in B,^s occupation and en- 
joyment of land would be an answer to A.^s claim 
for rent which had previously accrued. B ^s eviction 
by A, will not relieve him from liability for rent 
which accrued due prior to the eviction. Madhitb 
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LAITBL'DED AND TENANT— 

6 LI^ILITY EOE 'KWl—eontinued. 

Interruption of tenancy— coafeBMeA 
CntriTDEB Mozoomdab v. Sibheb Nuzeee Ali 
Khan 8 W. B., 54 

73, — — — Dispossession of 

tenant in middle ^ year — Diyht to lent accrued 
due on interruption of occupation — A landlord, by 
dispossessing bis tenant in tbe middle of tbe year, 
does not, in a,ll cases, forfeit bis rigbt to rents wbicb 
bave already accrued due. Wbetbei* be does or not 
must depend on circumstances, — e,g , upon tbe ques- 
tion wbetber tbe ryot has en^oyediall tbe year’s pro- 
fits, or has been pi evented from en 3 oying any by tbe 
landlord’s act of inteiference. jBunseb Bhur 
Ghose 'u^TBheem Lael Sahoo . 24 W, B., 219 

74. i 5 Dispossessi on^ 

and recovery of mesne profits for — In a suit for rent 
in wbicb defendant pleaded that during tbe period 
for wbicb rent was claimed tbe tenants bad been out 
of possession of tbe land, having been ousted by a 
third party to whom tbe zemindars (plaintiffs) bad 
given a lease of tbe land , — Reid that tbe zemindars 
weio precluded from suing defendants for rent on 
account of such period, even tiiougb tbe latter bad 
recoveied a decree with wasilat for tbe period of dis- 
possession. KADTTMBINEE DOSSIA V) Kasheenattth 
Biswas . ^ , , 18 W. B., 838 

75 ^ , Wrongful act of 

superior tenure-Tiolders — Ouster — In a suit by a 
landlord to recover arrears ^f leut fiom tenants who 
bad been foicibly compelled by tbe superior holders 
of a tenure over the plaintiff to execute a kabuliat to 
themselves and to pay rent accordingly , — Reid that 
such wrongful act of tbe inteivenor defendants (tbe 
supeiior holders) was not in law sufficient to consti- 
tute an ouster of tbe plaintiff, but gave tbe tenant 
defendants a cause of action against them for dam- 
ages Chtjndeb Nath Bhuttaoharjee d, Jxra<SnrT 
Chtjnher Bhtjttaohabjee . 22 W. B., 837 

76. Dent after loss 

of possession — JSjectment "by zemindar . — A zur-i- 
pesbgidar cannot compel bis lessees to pay rent 
when both be and they are evicted by tbe zemindai. 
Bxshen Byal SiNan Pbobhoo Bass 

[1W.B.,I 

77, Assignment of right to re- 

cover rent, — Subsequent suit for arrears of rent. 
— ^A tenant was authorised by bis landlord to pay a 
certain portion of bis rent to jT, a creditor of the 
landlord T aftei wards obtained a deciee against 
the tenant for tbe amount of rent be was lequued by 
bis landlord to pay to him Tbe landlord brought a 
suit for tbe entue amount of tbe arrears, Reid that 
be was entitled to recover only tbe surplus beyond 
tbe amount for which T bad obtained a deciee, not- 
withstanding such decree was unsatisfied. Laleah 
Goer Narain v. Kareon Laee Thakooe 

[Marsh., 863 : 2 Hay, 447 

73 . Bent paid to some one else 

with landlord’s SLQqm^BeBna&.Subsequentsmi 
for such rents . — A tenant cannot afterwards be held 
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LANDIiOBD .«ND feNANT— eoBiiBaeiZ. 

5. LIABILITY EOB nWT— continued. 

Bent paid to some one else with land- 
lord’s acquieseence— continued. 
liable for lents which be pays to a tbiid party (co- 
sbarei) with tbe acquiescence of bis landlord, express- 
ed or impbed; and where tbe i elation of landlord and 
tenant ceases with tbe consent of tbe landl(^’d, tbe 
landloid cannot agam claim rent .unless he shows bow 
or when tbe relation revived. Mohun 

Boy Chowbhry v. Chtjnber Sekhur Bhhtta- 
CHAEJEE , . . , , 25W. B., 115 

79 , Bent between date fixed for 

leaving and actual previous departure. — 
Wliere there weie no terms of agreement settlfid 
between tbe parties, but tbe defendant aftew occupy- 
ing tbe bouse for a time wrote that be would vacate 
tbe bouse on tbe 1st June, — Reid that, though be 
actually left on tbe 16tb May, be was bable for rent 
up to tbe 1st June. Burr v. Stokob 

[9 W. B., 218 

30. Purchaser of house.— 

of rate of rent — Liability of tenant at fixed rent , — 
Wbeie tbe right, title, and mterest of the owner of a 
bouse are puicbaSed at a sale in execution, and tbe 
purchaser finds tbe bou^ in tbe occupation of a lessee 
at a fixed rent, bis g^tvmg tbe lessee notice fnat, after 
a certain date, be intends to charge him at a particu- 
lai rate does not give him a rigbt to rentnat that rate. 
If not content j^itl^ tbe rate fixed m tbe lease be can 
only get such sum as tbe Co*iat finds to be a fair and 
reasonable rent for tbe use and occupation by tbe de- 
fendant, in deciding what rate is fair and equitable, 
tbe state of tbe bouse when be entered on tbe occupa- 
tion and tbe reasonable and necessary repairs executed 
by him smce bis entry can be taken into consideration. 
FBaREDO D. Mahomed Moddessxtr 

[10 W. B., 267 

31 . Auction-purchaser of or- 

chard from zemindar. — Orchard mcluded m 
settled area of village — An auction-purchaser of tbe 
rights and mterest of tbe zemirydar m an oi chard can- 
not be treated by tbe latter as bis ryot, because tbe 
area of tbe orchard is included in tbe settled area e£ 
tbe village of which fie is tbe proprietor, and a suit 
by tbe latter to impose rent on the garden and for 
delivery of kabubat is not maintainable Mooted v. 
Booea . . pw . .8 Agra, 1S9 

82, Purchaser in execution of 

decree, — D&yment for period subsequent to pur^ 
chase — Notice — An auction-pm closer, with notice 
^f a payment in advance, iiiade by tbe tenant to tbe 
former piopnetors, of rent due for a period subsequent 
to tbe date of purchase, is bound by such payment. 
Bam Bale Shaw v . Joooendro Narain Boy 

[18 W. B., 328 

33 , Purchaser of specific share. 

— Pi oportionate liability for rent — The purchaser of 
a specific share of a talook, which with other talooks 
was held by tbe s^me jotedar, can be held liable only 
for the rent due upon tbe share purchased ; and there 
can be no difficulty in determining the rent payable 
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LAUDLOED continued. 

5. LUBIIilTY FOB liVJJH—conlimted 

Purchaser of speeihc BhSLve— continued* 

if each tennro lias a separate jumma, and oacli sliare- 
holder holds a specihc^share. Khuma Moybb alms 
Khembssubee Bebia V, Kabha I*eabee Bbbia 
Chowdheain . . . . 8 W. B., 469 

34 , ^ Sxxit for balance of amount 

of decree against one tenant only* — Success- 
ful cla%m hy^anotJier party after decree — Plaintiff, a 
pntnidar, got a decree for rent against JB ^s wife, the 
ostensible dur-putmdar. Shortly afterwards B^s 
nephew brought a suit against B for an 8 annas 
share of the dui-putni, which he claimed as joint 
family pioperty, and obtained a decree. Befoie this 
last deci?ee was executed, the dur*putni was sold to 
satisfy the rent decree, but the proceeds were in- 
sufficient. In a suit for the balance remaining due, — 
Meld that JB. and his nephew were jointly liable for 
the amount. Promotho Kate Banbbjeb n. Jo- 
OBNORO Nath Eoy . . .12SC.Ii. B., 15 

35 . — Assessment of rent. — Land 

cohered with trees * — Act X of 1859, s S3, cl. 1 — 
Meld that the defendants, whose proprietary title at 
the time of settlement was recog»iised in the land 
then covered with trees, wer^ not hable to assessment 
by zemindars, under the provisioiw of clause 1, section 
23, Act X of 1869, on account of the trees having 
since disappeared and the land having been brought 
into cultivation. Jaj)oo Kai t). Mahomed Thqube 

, PL A%ra, Bev,, 24 

See Mooset: Khtjleret v. Mahomed Tdqhee 

f [1 Agra, Bev., 8 

33. Misrepresentation by land- 

lord. — Cross-suit — A plea that the defendant was 
deceived into taking a lease by the misrepresentation 
of the plaintiff cannot he pleaded as an answer to an 
action for rent. Such a defence should be made the 
Buh 3 ect of a cross-suit. Ishbee Pershad Rab v 
Behabee Lad . * . * 2 ISf, W*, 243 


6. BENT IN KIND. 

37. g-uit for share of rent or 

money-equivalent.— of crop.-— A land- 
lord sued his tenant, paying rent m kind, for the 
share of the crop due to him, or rent, or for its money- 
etiuivalent. Meld that the prices at which the land- 
lord was entitled to have the crop valued were those 
which prevailed at the time the crop was cut, and 
when it should have been made ovei to him, Lach- 
MAK Prasad v poDAS Mahtoon 

[2 B. Ii. B , Ap., 27: n W. R., 15T 

7 . TENANCY POB IMMORAL PURPOSE. 

30. Lodgings let to prostitute. — 

Suit for rent of— A landloid cannot recover the rent 
of lodgings knowingly let to a prostitute who carries 
on her vocation there. Gaitrinath Moohebjbe v . 
Madhemani Pbshkar . 9 B. L. B., Ap., 37 

S* C. GoDBEElSrATH MOOREBJEE'^. MoDHOOMONEB 
Peshakdb . . . 18W.B., 445 
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LANBLOBD AHB ^mNAlSlT-cont'imed. 

8. PAYMENT OE REISI^V. 

(o) Generaddy. 

39. Payment to co4essors after 

distress. — Claim for rent, ^8 Anne, v, 14,—JJis- 
tress.— Go-landlords* — Two danfihtera, as co- partners, 
wore owners of certain property, each having an 
eight-anna share therein On June 30th, 1868, they 
executed a lease of the property, in wlin^^h it w^as pro- 
vided that a monthly rent should ho paid in separate 
payments to each of the two owners respectively, 
they giving separate receipts foi the same The ten- 
ant haiung faileS to pay rent, one of the owneis 
brought a suit for her share in her own name only, 
and obtained a decree. In execution of'^Jiis decree 
she seized and sold property belonging to tbe tenant 
The sale took place on t^,o of February 1869. 
On the 15th of Februaiy the other owner brought an 
interpleader suit, the tenant having likewise failed to 
pay rent to her. She claimed to have what was due 
to her paid out of the proceeds realised by tbe sale 
under the decree. Meld that she was not cntithHl to 
have it so paid. Meld also, per Peacock, C. J . — The 
Statute 8 Anne, Cap. 14, does not apply to this 
country. Meld thatrit would not, at any rate, apply 
to a case in which a claimant seeks to enforce pay- 
ment of her rent from another creditor for rent, even 
if it would where the claim was against an ordinary 
execution-creditor. Padamani I)Asr m, Ja^adamua 
Basi .... 3 B. L. B., O. 0., 56 

90. Payment to superior laud** 

lord after grant of intermediate lease.— 
meni without notice of amynment — Liahihty to vn- 
tei mediate tenant . — A tenant paying rent to' the su- 
perior landlord, after the grant of au intermediate 
lease, hut without notice of it, is not liable to the 
intermediate lessee in respect of the same rent. At- 
TAPTEB MoWDAH U SDKHAWUT ADDY 

[Marsh,, 102 : W. B., P. B., 30 : 1 Hay, 240 

91. Payment to a third person 

by landlord's directions.— of payment— 
Payment by a tenant under the landlord's directions 
to another, or for a special purpose, of a sum equi- 
valent to the amount claimed as rent, is tantamount 
to a payment to the landlord himself, and is a suffi- 
cient answer to the landlord's suit for rent. Such a 
defence, hemg rather one of payment than of a set- 
off, was open to a defendant in a suit under Act X of 
1859. Joy Kooeb v. Fhrdono 

[W. R., 1864, Act X, m 

92. Payment by tenant of reve** 

nue to save estate from mle.—Baymeni or set- 
off in suit for rent, — Where a tenant is left m that 
condition m which he is compelled to pay his land- 
lord^'a debt to save his own security from forf<*itiire, 
the circumstances constitute a sufficient authority to 
make thepayment,— the payment of Govornmmit 
revenue to save the estate fiom sale, — and it will 
treated as a payment to the landlord in a suit for 
rent. Hides n, Wooma Moyeb Bhrmonee 

[15 W, B., 545 
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liAiroiiORD ABB TBBAm}— continued, 

8 P^j^M-ENT OF PENT — continued, 

(a) GeneeaI/LY — continued, 

93^ Presumption of payment of 

rent for former years. — Suit for rent of current 
^ear — Beng Reg VII of 1799, — Under Regnlation 
VII of 1790 a plam^ffi could only sue for and recover 
tlie rent of the current year ITo legal presumption 
arose from his doing so that the rent of prior years 
had been satisfied. MiErsEEjEET Singh v Chokee 
Naeain Siirt^H , . . 2 W. B., 58 

94. Presumption of payment of 

rent. — Bayment of rent of sulseqvf:nt year, "Effect of, 
— The payment of the entiie rent of a subsequent 
year afior^ a presumption in favour of the payment 
of the rent for the previous year. Solano d, Dool- 
HiN Umeit Koee ^ . W. R., 1864, Act X, 65 

SOEHTH SOONDEBY DABBB V, BeODIB 

[1 W. R., 274 

95. Appropriation of payments. 

— Arrears and cm rent rent — Unspecified payment 
—A payment for rent should be credited to the 
oldest rents first, and not to current rent, unless so 
specifically stated by the party making it. Sheno- 
MOYB V, SiNGHEOOP BiBBB 

[W. B., 1864, Act X, 133 

93, Payment to one of joint 

lessors. — ^Payment to one of several ^oint proprie- 
tors is a payment to all. Oodit Naeain Sing v, 
Hudson . . . ' . W. B., Act X, 15 

Bamnath Singh v, Gondee Singh 

[10 W. R., 441 

and payment by one of several joint lessees is pay- 
ment by all Nillumbhue Mastophy t. Dooega 
Chuen Biswas . . 2 W. R., Act X, 94 

97, Discharge of 

deit, — Payment of rent by the lessee to one of 
several 3 omt lessors, and at his request, discharges 
the debt as to all, as also payment made at his request 
to one of several joint creditors Keishnaeav 
Bamohandea V, Manaji bin Sayaji 

[11 Bom., 106 

93, Presumption of mode of 

payment. — ^Where it does not appear that rent is 
payable in instalments, it must be assumed to be pay- 
able annually. Sueeeshoollah v Bam Coomae 
Goopta 25 W. R., 656 

99. — Obligation as to mode of 

payment, — Instalments, — Where a putnidaPs rent 
IS payable in monthly instalments, he agieeing to 
pay the revenue out of the rent and to file the Col- 
lector’s receipts as payment, he is not entitled to de- 
duct from an instalment of rent any portion of the 
Government revenue which may not he payable until 
after tbe instalment 'is due. He is bound to pay 
either in cash or partly in revenue receipts, failmg 
to pay in both shapes, he may be sued for an arrear 
of rent. Badhamonbb Chowdheain v Geay 

[12W.R„295 
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LANDIiO^U 4! 30) teWAIfT — eontnmeds 
8 PAYMEN-2 OF continued, 

(h) Non-payment. 

100. Appou^tment of sezawal 

on defaiilt in payment,^ Determination of ien^^ 
ancy — It was stipulated m defendant's lease that, 
on his failing to pay any instalment of the lent, 
plaintiff might appoint a sezawal to collect? direct 
from the under-tenants. Kel& that the appoint- 
ment of such a sezawal did not deterhiine defend- 
ant's lease, and that he was still liable foi any defi- 
ciency m tbe rent after the sezawal's collections were 
credited. Faeheuddin Mahomed Ashan v Phil- 
lips . . 3 B. 1. R., Ap., 53 : 11 W. R , 464 

Omeitnath Tewaebe r Buggoo Singh 

[W. B., 1864, 269 

Contra, Daleymple » Beajan Saha 

[3 B. li, R., Ap., 54, note 

Jhoomuck Chowdhey c Anderson 

[6 W. B., Act X, 23 

101 . - ■ A kubuhat, af- 

ter the usual stipulations, provided for the cancella- 
tion of the lease on the tenant failing to pay any of 
the instalments, and left it optional with the zemin- 
dar to appoint a sezawal to collect the rents. Tlie 
tenant having defa*ilte^ in payment of rent, a seza- 
wal was appointed Meld that the lease having 
been cancelled by the default, the appointment of a 
sezawal had reference only tp the back rents to be 
collected BiOHi; Pershad Singh u, Bajhawun 


OoPADHYA , . , . 24 W. B., 116 

102. Effect of non-payment: — 


Onus probandi, — Suit for rent — When the relation- 
ship of landlord and tenant has once been proved to 
exist, the mere non-payment of rent, though for 
many years, is not sufficient to show that the rela- 
tionship has ceased, and a tenant who is sued for 
rent and contends that such relationship has ceased, 
is hound to prove that fact by some affirmative proof, 
and more especially is he so bound when he does not 
expressly deny that he still contmues to hold the land 
m question m the suit. Bungo Lall Mundul tJ. 
Abdool Guppooe 

[I. Ii. B., 4 Calc., 314 : 8 C. L. R., 119 

103. — ' — ■ » Adverse posses- 

sion — Mere non-payment of rent to the landlorddges 
not render possession tenants adverse to the land- 
lord. Gangabai V , Kalapa Dari MAKEtA 

[I.Ii. B., 9 Bom., 419 

p 104. — 25 . Onus prohandv, 

— Suit for rent — Adverse ^ossesnon,~‘^'W\iQTQ the 
relation of landlord and tenant is proved to have 
existed, it lies on the defendant in possession of the 
land to prove that the relation was put an end to at 
such a period anterior to the suit as would entitle 
the defendant to fely on his possession as adverse to 
the plaintiffi for twelve years Non-payment of rent 
for upwards of twelve years and a grant of a pottah by 
Government to defendant for five years do not, when 
Government claims no interest adverse to plaintiff 
and plaintiff does not consent to defendant becoming 
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IiAliTOIiORD AlsTD TI^i^AlSlT--contimed. 

8. PAYMENT OE mm^continued. 

(h) Now-paymbkt— 

Effect of non-payment— 
tenant to Government, create any possession in 
defendant adveise to plaintiff. Umigo Lall Mtmdid 
V Ahdool Quffoor, 1. Z, M y 4 Calc , 314, appioved. 
TiBircsiirBNA Pebtjmal Nadab v SANarrviBN 

^ [I. L. B., 3 Mad., 118 

Haei Vastoev u. Mahadaji Appaji 

[5 Bom., A. C., 85 

105. — Adverse posses^ 

Sion — Non-payment of rent by a tenant foi more 
tlfan twelve years does not constitute adverse posses- 
sion When possession may be referred to the 
contract of tenancy under which the tenant entered, 
mere length of en 3 oymont without payment of lent 
does not, under ordinary circumstances, affect the 
relation of the parties. Dadoba v. Keishna 

[I. It, B,, 7 Bom., 84 

Mahomed Inayetooida v, Akbab Ali 

[2 Agra, 25 

Tboylttkho Taeistee Dossia V, Mohtma Chitk- 
deb Mutpucb: , . i> 7 W. B., 400 

Davis v, Abdood Hamed^ , 8 W, K., 55 

106. — — Adverse posses- 

sion — The plaintiff sued for possession of a piece of 
ground, alleging that die was the owner of it The 
defendants denied the plaintiff’s titfe and claimed 
ownership in themselves. The Subordinate Judge 
found that the plaintiff had oxiginally held the pro- 
perty fiom the defendants, hut that as he had occu- 
pied it for more than twelve years without paying any 
rent or acknowledging the defendants as hia land- 
lords, he was entitled to be considered as owner by 
adverse possession The District Judge, in appeal, 
upheld the decree of the ffrst Court On appeal to 
the High Court, — JZeld that the District Judge was 
wrong m holding that mere non-payment of rent was 
sufficient to constitute adverse possession, Tatia v, 
Sadashiv , . I. Ii. B., 7 Born., 40 

107. ■ — — IZo^irpaymeni of 

rent Ip occtipancy ryot — T%fLe to land, — Admis- 
sion hy tenant of liability to pay rent — Limita- 
tion — The non-payment of rent foi a term of twelve 
y^rs and more does not reKeve nn occupancy lyot 
from the status of a tenant so as to give him a title 
to the land. Bent falls due at certain periods, and 
the failure to pay it becomes a recuiring cause of 
action, and therefore, where the right to take rent isr 
admitted by^ the lyot, iTo question of limitation can 
arise. PoEESif Naeaik Boy v Kassi Chdedee 
TAD trKDAE . . . I. Ii. B., 4 Calc., 661 

108. — Adverse posses- 

S'ion,-^J)etermimfion of tenancy. *--Th.e plaintiffs m 
this suit, alleging that S., through whom they claim- 
ed, had given B , who was represented by the defend- 
ants in July 1828, the lease of a certain house on the 
condition that JB should pay a ceriam annual rent 
for such house, and if he failed to pay such rent 


liAlSrPLOBB A3sn) TEB-AOT— 

8. PAYMENT OP Ti.m'S—cofimed. 

(b) Non-payment — continued. 

Effect of non-payment— 
that ho should vacate the house, siu'h (‘(mditum being 
contained in a koraianama e\ecuiod by IZ in Si's 
favour, sued the defendants fttr the rent of such 
house for two years, and for possession of the same, 
alleging the breach of such condition Jlekl (SiUN- 
KIE, J , dissenting) that, supposing tlvat a tenancy 
had arisen in the manner alleged, the mere non-pay- 
ment of rent by the defendants for twelve years prior 
to the institutio]^ of the suit would not suffice to 
establish that the tenancy had determined, and that 
the defendants had obtained a title by adverse posses- 
sion, so as to defeat the claim , foi if onC'c the rela- 
tion of landlord and tenant weio established, it was 
foi defendants to establish^ts determination by affirm- 
ative pi oof, over and above the more failure to pay 
rent. Peem Sukh Das v. UnirpTA 

[I. !». B., 2 All, 517 

9. NATUBE OE TENANCY. 

109. Presmaption as to natare 

of tenancy. — Tearty tenant. — Wheic there is no- 
thing to show on wliat tenure a tenant holds from 
his landlord, the presumption is that he is a yearly 
tenant. Endae Daba v» LABBty Hxjei 

[7 Born., A. 0*, HI 

GoOBDIAIi V. Eamdttt 

[Agrar, F. B., 15 : Bd. 1874, 11 

no. Holding for long period 

with, payment of icQ-n.t,-^Xenanoy from year to 
year. — In a suit to recover a village alleged' by the 
plaintiff to have been let to defendant on service- 
tenure by the ancestor of the plaintiff, and to be re- 
sumable at the pleasure of a successor, the only facts 
proved in evidence wore a holding for a long period 
of years, and a payment of rent to the plaintiff, 
the zemindar Zleld that such facts established 
merely a tenancy from year to year Vasxtdeva 
PATB tJDir v» Sanyasibaz Peddabaliyaba SiMnu3.ir 

[3 Mad., 1 

111. Construction of lease.— 

Monthly tenancy — By indenture, dated 1st Eebruary 
1856, A. leased to B. certain premises in Calcutta for 
a teim of ten years from 1st November 1855 at a 
rent of BlOO per month, payable monthly. The 
defendant became the assignee of the lease without 
notice to A. from' August 1858, and continued to 
occupy the premises and paid the rent in the name 
of B. up to August 18GG, though the lease had ex- 
pired on 31st October 18G5. Meld that the tenancy 
after the expiration of the lease was a monthly ten- 
ancy in the name of B. and terminable by a monthly 
notice to quit. Bbojonadtix MtrnrnoK v. Wesuikb 
[2 Ind. Jur„ S., 168 

112. Holding over after expiry 

of lease, — Monthly or yearly tenancy. -^Notice to 
quit. — A. and B lot a house and promises in Cal- 
cutta to C, under a Bengali lease, for a period of three 
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IjAT^TOLOB-II TEITAISTT— 

9 NATuS^ OF TE-NA:NCY^€onttmed. 

Holding over after expiry of lease— cow- 

tinued* 

years, from 1st Assar 1273 (14th June 1866). 
Upon expiiation of the term, C continued in posses- 
sion of the house, and JSt and B , after repeatedly 
callmg upon him to deliver up possession, served on 
him, on 18th March 1873, in a letter written by 
iheir attorney, a notice to quit "on or before the 1st 
day of Jaishta 1280 B S , corresponding with the 
13th day of May nevt” JTeld that U, after the 
end of his lease, held merely from mqnth to month, 
and that the tenancy was terminable oy a months 
. notice. JSeld^ further, that the letter of the 18th 
^March 1873 ^as a sufficient notice There is no- 
thing which makes it a necessary inference that a 
tenancy in Calcutta is aKtenai^y % the year, in the 
absence of any special agreement to the contrary. 
So far as there is any custom in Calcutta, or any 
inference of fact to be drawn from meie occupa- 
tion accompanied by payment of a monthly rent, it 
is that the tenancy is a monthly one Mocoobdass 
Mtjllice: Jeweaj Baboo . 12 B. L, E., 263 

10 HOLDING OVER APTEiS TENANCT. 

113 , Terms of holding over 

after lease has expired. — Terms of lease — 
When a tenant holds on after the expiration of a 
lease, he does so at the same rent, and on the same 
terns and stipulations as are mentioned in the lease, 
until the paities come to a fresh settlement. Eitay- 
ATOOLAH U ElAHEE BtJKSH 

[W. E .5 1864., Act X, 42 

Shib Sahae >0 Mtjkboob Ahmed . 2H.W., 204 

Taba CHxriraBE Babeejee v, Amebe Mditdol 

[22 W. B., 395 

Adlah Bibee v, Joog-el Menditl 

[25 W. B., 234 

114, — Current rates for 

similar land — A ryot who holds over after the ex- 
piry of his lease, m spite of his landloid, is hahle to 
pay at the rates cniient for the same kind of land in 
the village. Tommy v Soobha Kerim Lad 

[2 W. B., Act X, 73 

115 , I JSmdenceofraie 

of rent — -Where a tenant continues to hold land 
after his term, his pottah will he evidence of the 
rent at which he is holding over, in the absence of 
evidence to the effect that the rent was altered sub- 
sequently to its expiration. Sheo Sahoy Sihoh n 
Becheit Siboh . . . .22 W. B., 31 

116 , — Conditions of 

tenure,— on the expiration of a lease the lessee 
is allowed to contmue in possession as a yearly ten- 
ant, he does so on the terms contained in the expired 
lease, so far as they are consistent with a yearly 
holding, Sayaji u. Umaji . 3 Bom., A. C., 27 

117, — Bight of tenant holding 

over . — Molding over hy aeg^mesoeme of landlord 


LAiroiiORD AWi-'TElTAHT— 

10. HOLDING OV^B APTER TENANCP 

— continued. 

Bight of tenant holding over — continued, 

after lease has expired, — Notice Ho quit — ^A land- 
owner who, after the expiiation of a lease, continues to 
receive rent for a fresh period, must he consideied to 
have acquiesced in the tenant continuing to ^old 
upon the teims of the original lease, -and cannot tnin 
out the tenant, or treat him as a tiespasser, without 
giving him a leasonahle notice to quit Bam Khe- 
LAWAN SiNQ-H V SOOBDEA , . 7 W. E., 162 

118. Zialility to 

ejectment — Notice to quit,— A. tenant holding bver 
for some time without lenewal of his lease is entitled, 
whether he has any right of occupancy or nut, to 
retain possession of his tenure until either he lesigns 
it or is ejected m due course of law Ooma Looheh 
MoJOOMDAE V, KittYE CHEifD PODDAB 

[14W.B., 467 

119, Notice to quit, 

— Wheie a tenant has been allowed to hold over 
leases on the expiry of then terms, and has continued 
in possession under those leases, it must be supposed 
that there is an implied agreement between him and 
the landlord, and the tei^nt under such circum- 
stances is entitled to hold on until served A^ith a 
legal notice to quit. Jemaht Ali Shah v, Chow- 

DBY Chettebdhaeee Sahee . 16 W? B., 185 

% 

120 * — ^ Notice to quit. 

' — There is no difference in law between the position 
of a ryot holdmg without a pottah and that of one 
holding over, after the expiry of the term covered by 
a pottah, with the consent of his landlord Such a 
tenant cannot be evicted without a reasonable notice 
to quit being given, and the relationship does not 
come to an end at the expiiation of each year, with- 
out some act on the pait of the landlord and tenant 
jointly, or of either of them Mam Khelaivan Singh 
V. Soondra, 7 W M ,152, followed. Chateei Sihgh 
V, Makend Ball 

[I. L. B., 7 Gale., 710^ 9 C. L. E., 240 

121 . Liability of tenant holding 

over. — Ejectment, Lia'bility to, — If a tenant holds 
his land for a term of years, and no new tenancy is 
created by the zemindar on the termination of the 
original lease, either by rec^pt of rent or m any other 
way, and if tbe tenant has no othei title to the land 
beyond that conceded in the original lease for a term 
of years, the zemindar is entitled to evict the tenant 
oUj^xpiiation of the lease without the intervention of 
a Court. Chowdhby Izhab(?«d Heq v Bhoosee 
Mahtooh 25 201 

122. TenanUat-will^ 

Mate of rent for — A zemindar who allows a tenant 
to remain on his land without express contract can 
only demand a fair rate of rent, — i e , the full maiket 
rate. Mobeebooddebh Mebdha v Keheie 

[4 W. B., Act X, 45 

Goeaei. Lab TsikooB v. Bedeboodeen 

[7 W. B., 28 
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LAWDLOED ABTD TTHSrAisTT— coniimterf. 

10. HOLDING OVEr'aPTBE TENANCY 
— continued 

liiability of tenant bolding over — conti- 
nued, ^ 

123 * Treajtasser,— 

Whexe a lessee whose lease has expired, and who 
is Mnwilling to give the mci eased lent demanded by 
the landlord, ar-d retains possession in the hope of 
obtaining a new lease without such increase, parties 
enteiing upon the land as cultivators with the 
consent of the landlord are not called upon to show 
the ex lessee their authoiity. Gale v Maharanee 
Sre^emutts- . . • .15 W, R., 133 

124. Increase of rent 

— Agreement for specified period — The defendant 
being, under a settlement originally obtained fiom 
the Government, bound to pay a particular rent to 
the plaintifP, who had, subsequently to that settlement, 
obtained an ijarah from the Government, the plain- 
tiff in 1879 sued to enhance that rent and obtained a 
decree upon which a compromise was made, the defend- 
ant agreeing to pay a higher rent for the years 1281 
and 1282, The defendant having paid no rent for 
1283 and 1284, the plaintiff sued foi the arreais at 
the higher rent. Beld that no piopei proceedings 
for cnlianceinent having teen^taken or fiesh contract 
with the defendant entered into, the special airange- 
ment came to an’ end at the expiration of 1282 and 
the ongmal ariangement levived, and therefore the 
plaintiS was not entitled to demand more than the 
ongmal rent payable'" Buehitnitlli Howlabar ?; 
Mohun Chunbes Ghha . . 8 0. Ij. E., 608 

This case was distinguished where there was no 
agieement for a specified period. Buehhnubbi 
Howlabar v Mohun Chunber Guha 

[SC.Ii. R., 611 

125. Acqtdesoenee of landlord 

in tenants holding over, — Jdight of occupancy, 
— The mere fact of a landlord permitting a tenant to 
hold over for a year beyond the term of his lease can- 
not create any right of occupancy in the tenant’s 
favour The landlord’s cause of action in such a 
case ai ises when he is refused the right to re-enter. 
Kabeel Saha v Babha Kissen Mullick 

[16 W* R., 146 

^ 126. Biapossession of tenant 

holding over. — Right to possession on being dis- 
possessed, — Where a tenant, holding over after the 
expiration of his lease, is wrongfully dispossessed, he 
has a right he restored to possession , and he has 
the same right if, feavmg been ejected during ^is 
lease, hxsTleaee expires pending a suit to recover pos- 
session. As against every one except the landlord he 
xs still the person entitled to possession. Arub v, 
Ashrur . . , . * 24 W. R„ 336 

127, Suit against tenant hold- 

ing over, — Suit on contract or for use and occupa- 
tion — Where there is an express contract the zemin- 
dar can only sue on the terms af the contract, and 
cannot sue for use and occupation. Watson & Co. 
«?. Taeineb Churn Ganooolx . 17 W, B., 494 


LANDLORD AND TENANT^— 

10. HOLDING OVER APTF'/i TENANCY 

— continued. 

Suit against tenant holding over— 

nued, 

Bhununbro Chunber Mookerjee r Laiblat 
t) [20 W. R., 400 

128. — Use and occu- 

pation of building under unregistered lease — A 
party who retains and holds a building under an 
uniegistered kabuliat, is liable, though the kabuhat 
cannot be enforced for want of registration, to pay 
a reasonable compensation for the use and occupation 
of it. PUROMA SOONBABEB BOSSEE V PROLLUX 

Chunber Boss . . , , W. R., 289 ' 

129. ;;; ;; Lmhilify to 

change of rent — Bofice — Use and occupation of 
land — In cases not governed by Bengal Act VUI 
of 18G0, a landlord, by meiely giving his tenant 
notice, cannot bind liim to pay a particular rent j but 
he can put an end to the tenancy on its foimer tiwms, 
and if the tenant continue to hold ho does so wit.hout 
any rent having been fixed A suit by the landlord 
to lecover his dqps in such a case would be not a 
suit for lent, but for reasonable compensation for the 
use and occup.ition of the land, and the Court would 
have no power to fix the rent for the future, Kxlash 
Chunber Sircar t?. Woomanunb Roy 

[24W,B.,412 

See Lalunmokbb t», Aotoobhya Rak Khan 

[23 W. E., 61 

130. Termination of 

tenancy and alteration of rent after notice to quit , — • 
Suit for use and occupation, — A landlord who can 
terminate his tenant’s tenancy by a reasonable notice 
to quit, can also, without giving a positive notice 
to quit, raise the tenant’s rent by serving a reason- 
able notice upon him that m the ensuing year ho will 
require a higher rent. In a suit to locover such rent, 
whether governed by Bengal Act VIII of XB69 or 
not, the Court has power to find the tenant liable 
to pay a reasonable sum for occupation Bubun 
Mollah V. Khettur Nath Chatterjee 

[24 W. R., 441 

131. — Consent of land- 

lord. — Trespasser — Damages for use and occupa- 
tion, — To justify a holding ovei after expiry of lease, 
a direct consent on the pai't of the landloi’d is re- 
quisite No implication of consent can or ought to 
bo received when there has been every opportunity of 
consent in express terms, and particularly m the face 
of a special warning from the landlord that he should 
re-enter on the land when the term expired. When 
tenants have no right to hold over, their use and 
occupation of the land xs a trespass, and they are 
liable, not for rent as tenants, but for damages as 
trespasseis Mackintosh v Gotee Mohun Mo- 
JOOMBAR 4 W, R,, 24 

132. Settlement with 

tenant containing a clause for re-entry , — Compensa- 
tion in lieu of 'lent — Use and occupation, — Tre$- 



DIGEST OP CASES 


( 2998 ) 


( 2997 ) 

liANDIiOiaD AlSro TENANT ^continued, 

10 holdIJ^i ovbe after tenancy 

— continued. 

Suit against tenant lioiding over — conti- 
nued. 

passers — Tlie plaintiff made a settlement of certain 
land%Mtli A and B forgive years, there being in the 
settlement a stipulation that if the tenants failed to 
pay lent the plamtiffi might accept another tenant 
A died during the tenancy, and B, left the place and 
the pioperty witliout paying rent, and thereupon the 
plaintift: entered into possession of the property and 
held khas possession of it for t^o yeais, when he in 
1870 entered into a settlement of it ^ith defendant 
No 1 for six years In 1878 JS died, and defendants 
Nos. 2 and 3, alleging themselves to be the chela and 
^ dasiputra of B , took upon themselves to collect rent 
from the tenants. The nlaintiff thereupon brought a 
suit against the three oefendhnts, treating them as 
trespasseis, but at the same time asked for the 
amount of rent due and for eviction. Held that 
defendants Nos 2 and 3 had no light on the property 
at all, and that defendant No 1, who might have 
been considered as holding over aftei the expiration 
of his lease, if he had been m actual sole possession, 
should not be made liable for th^ whole rent when 
defendants Nos 2 and 3 were in possession as much 
as he was; but that, as the plaintiff had elected to 
waive the trespass, all the defendants might, on the 
^mthority of Lalun Monee v Sona Monee X>ahee^ 22 
W B ) S33 j and Lukhee Kant Bass Choxcdhry v 
Sumeeruddi Busker^ 13 B. L. i? , 243 21 W B ^ 
206, be treated as tenants, and a deciee for use and 
occupation given against them Sxtenomoyee v 
Dinonath Gie Sxtnnyaseb 

[ 1 . L. B., 9 Calc., 908 : 13 C. I4.E., 69 

133, '■ ■ Kjectmeni, Be- 

lay in executing decree for, — Possession of tenant 
until execution — Suit for damages , — A plaintiff who 
had obtained a decree for ejectment under section 25, 
Act X of 1859, and did not execute that decree for some 
months after, is not entitled to a decree m a suit 
subsequently brought for damages, m respect of the 
same lands, for the period included between date of 
the institution of the ejectment suit and the execution 
of the decree in that suit, the occupation of the 
defendants being the occupation of tenants-at-will, 
and not of trespassers. Aymbl Islam v Jaedifb, 
Skutnbe, & Co 8 ‘W, E., 601 

11. DAMAGE TO PEEMISES LET. 

134. Damage by &re.— Negli- 

gence —-Befect in hmldtng ,* — The plaintiff hired a 
thatched bungalow of the defendant, entered into 
possession, and after living in the house some time lit 
a fee m the fire-place in one of the rooms The 
chimney took fee, and the plaintiff's furmture was 
destroyed He subsequently ascertained that the 
chimney had been thatched over, of which fact he had 
been aU along ignorant. Seld that the landlord, 
defendant, was liable in damages for the loss sus- 
tained by him Per Keme, J".— The landlord should 
have given the plaintiff notice of the defective con^ 


LANDLORD ’AN^ TENANT — continued, 

11 . DAMAGE TO PREMISES continued. 

Damage by fire — continued 

struction of the chimney. The plaintiff had a right 
to assume that it was properly built. Eadea 
Kieshna V O’Elaheety 

[3 B. L. B., A. C., 277 : 12 W. E., 145 

135 . Damage by storage^ of 

goods. — Warehouse — Damage. — Suit for negli- 
gence — Onus prohandi, — The plaintiff let to the 
defendants a godown on an upper storey over his owm 
godowm, for the purpose of storing goods, the only 
stipulation in writing being tliat no comhustibjle or 
hazardous goods should he stored there. The plaint , 
alleged that the piemises were taken by the defend- 
ants on the understanding that the defendants should 
use the same m a tenant-hke manner, yet the defend- 
ants used them in an untenant-like manner, and load- 
ed an unreasonable and improper weight on the floor, 
whereby it bioke through and damaged the plaintiff’s 
goods below. The evidence showed that the godown 
had been used by former tenants foi storing light 
goods, but, m addition to light goods, the defendants 
bad, at the time the floor broke, stored upon it several 
casks of white and red lead, and some cases contaimng 
till plates. The evidence^ of piofeasional witnesses 
showed that a warehecise floor ought to he able to 
bear li cwt per superficial foot, and there was evi- 
dence to show that the pressure on the portgion of the 
floor which fell was, at the tim^ 1 cwt 1 qr 6 lbs. 
The floor gave wdljr in'^the part^where the heavy goods 
were stored, but there was nothing to show that they 
were improperly stored Evidence was given that it 
was not usual to store heavy goods on an upper floor/ 
hut that heavy goods were sometimes stored on upper 
floors The evidence of the professional witnesses 
was to the effect that the floor was not a propei one 
upon which to store merchandise, but that cwt, 
was not a dangerous weight for a warehouse-floor to 
hear, and that no unprofessional person could have 
anticipated danger from it m the present instance. 
There was also evidence to show that the girders 
were not sufficient for the floor ojj an upper storey to 
he used as a godown In a suit for damage sustained 

by the plaintiff by reason of tbe breaking of the floor, 
— PCeld {per MACPHEEboN, J , and on appeal) that 
it lay upon the plaintiff to show that the defendants 
had acted in an improper and untenant-like manner, 
and that he had failed io show that any improper^ 
or unreasonable weight had been placed by the de- 
fendants upon the floor, or such as a tenant exer- 
cising ordinary caution might not have placed there. 
Hobg-lbe V Yulb » 

[5 B. L. E., 401 W. E., O. C., 45 

12 . DEDUCTIONS EEOM BENT. 

130 . '•Eight to hajuts or remis- 

sions of rent. — Discretion of landlord — A ryot 
can have no claim m law to hajuts (or remissions), 
which being acts of grace on tbe part of the landlord, 
rest solely on his fescietion Pakaollah Nashyo 
0 . Nubolbep Chbndbe Shaha , 15 W. B., 270 
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LAflDLOEO AKD TillTAarT— coBiwwd:. 

jJt 

13. EEPilBS. 

137 ^ Iiialbilityfor repairs.— 

struckon of lease, — Whoio certain premises were 
let und^r an agieement m winch the tenant cove- 
nanted as follows — will make the necessary ic- 
pairs to the hnildmgs at my own cost, if hy leason of 
my ^ot so repairing, any m^niy occur to a hnildxng, 
or It become biQ,ken, I will lestoie it it was held 
that it would not he a fair construction to hold that 
if, whilst the buildings weie in good repair, and the 
tenant had done all the necessary repaiis, they weie 
blown down or injured by a cyclone, the liability to 
restore them should fall upon the tenant. The agree- 
ment bound the tenant only to restore buildings, 
which it became necessary to restore m consequence 
of his* not repairing them Any loss occasioned by 
the natuial operation of time ought to fall upon the 
landlord and not upon the tenant, Anxtnd Moyhe 
Dosseb v, Eaj Coomae Boy , 23 W, R., 34 

138. Deduction from 

rent — In a suit for house-renb, the tenant cannot bo 
allowed to set-off a sum expended hy him in lepairing 
the house without autboiity fioin the plaintiff Zum- 
MMEnvmmA v Gateb . 6 W, R., Civ. Ref,, 26 

c u. 'TAX'- 

139 . Liability for tax.— 

huilt ly tenant — The owner of the land is not liable 
foi the tax assessed On a house hmlt.upon the land hy 
his tenant. WooMA IST^tkeo Boy v . Beownb 

[6 W. R., Civ. Ref., 30 

15. ALTBBATIOi;r OF CONDITIONS OF 
TENANCY. 

{a) POWEE TO AETEE. 

140. — Mortgagee of tenant. — 

Change of nature of tenure 'Without authority from 
landlord — When the conditions of a tenure have been 
settled hy a compromise between the landlord and 
tenant, a subsequent moitgagee has no powei to 
change the conditions so as to bind the landloid un- 
less ho has power expressly given him in that behalf, 
and the tenant is estopped from denying the con- 
ditions. Hue Peeshad v. Oodit Naeaie 

[1 Agra, Rev., 60 

(5) DivrsioK or Tekuee and Disteibution or 
Bent. 

144 , — _ Change in position of tei?^- 

ants and rent pay?r.ble for each portion of 
land. — A^amllord, who has let out land at a certain 
rent, payable m one sum for the whole, cannot, with- 
out the consent of the tenant, alter the position of 
the latter and say that in futuxe so much shall bo 
payable in respect of one parcel only, and so much in 
respect of another. Kaeee Chundeb Aioir v Bam- 
©UTTY Hue , , , , 25 W. R., 95 

142. Breaking np tenures with- 

put Consent of tonants ,'— for 


LANTBLORB ANTB TBHAH'B— 

15. ALTERATION 01^ OF 

TENANCY— 

(&) Division or Tenubp. and Disteibution 
OS' Bent — conimuod 

Breaking up tenures without consent 

of continued 

C 

Whore tenants hold land by diffei’cnt agivcments the 
zemindar has no right without thou consent to bieak 
up existing holdings and redistiibutc lands so as to 
altei the extent and nature of the holding's Buiieeh- 
UDDY AeUN V, POOENO ChONDEE BoY ChOW- 
DHEEY 22 W. R., 336 

143 , Splitting claim for rent.— 

Smtfor rent under a lease of several estates where 
the rent is a lump sum — Where the iciit reseivcd by 
a lease of seveial estates is a lump sum, a claim to 
recover it under the lciv,o carkiot be split and a}>por- 
tioned. Oosman Khan v. Chowdhby Bueobaj 
S iNOH 5Nr, "W., 42 

144 ^ Bivision of holding by ten- 

ant. — Becocfnition of hy landloid — A zemindar 
may recognise the division of a holding eiiber form- 
ally, hy actually dividing it into parts, or imjdiedly, 
hy icceiving ient«»fiom parties holding sepaiately. 
OOMA CHUEN BaNEEJEE V, BAcTDUOKrfEE DkBTA 

[25 W, R., m 

145 , Consent of lantk 

lord, — Act X of l8Bl>, s, 27 » — Under soctiou 37, Act 
X of 1859, no division of tenure or distribution of 
rent is valid or binding.. without the consent m writ- 
ing of the landlord. UriNJiiiA MoiiUN TAaoBis w. 
Thanda Dasi . . 3 B. L. R., A. C., 340 

S. C. WOOBENDEO MOEUN TaOOBE «. ThANDA 
Dossia . . . 12 W. R,, 263 

Sadhan Chandea Bose v, Gueu Ctcaban Bosk 
[8 B. L. R., 6, note : 15 W. B., 90 

146, Ac quiescence hy 

landlord, — But where a zommdai himself put up a 
tenure for sale in sopaiato lots, and took i*unts from 
two of the purchaseis separately, it was held that no 
written consent was necessary m order to his being 
bound to recogiusc the paitition. Nubo K is hen 
MoOZEEJEE V, 5SEEEEAM BoY , 15 W. R., 255 

147 , — Consent of land^ 

lord — Fower to consent -—Farmer — Held, by a ma- 
joiity of the Court {dissentienie Steke, f), that the 
farmer of a Government khas inchal, as the party 
entitled to the rents, can accept a surrender of a 
tenure, and thcrofoio is competent to assent to the 
division of a lyoti holding within lus farm into 
seveial distinct and separate holdings. llUEEE Mo- 
HUN Mookeejee V, GoBA Chand Mittee 

[2 W. B., Act X, 25 

148 , Agreements as to division* 

— Act X of 1859, s 27,' — Liability for The pi‘o* 

vision of Act X of 1859, which re<[uires that every 
agreement as to division or disti ibuilonof rent should 
bo in wilting, applies only to division or distribution 
made after tlic Act came into operation, AMjEKDEK 

Dwaekanath Boy . . 15 W, B., 320 
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IjANDLOEB AHB T-mA-NT-^contirned, 

15. ALf^RATION OF COKDITIOlfS OF 
^TEJNrAJ^CY— 

(c) CHANOE OE CULTIYATION AlO) JSTATITEE OE LaITD. 

14 - 9 . Allowance of time for 

eliange of cultivation, — Irrigated and unirn-- 
gated land — Where •a landlord claimed to i evert to 
nanjai rates of lent (rent assessed on irrigated land), 
on the ground that he had repaired a tank, which for 
years had been unrepaired, — Held that a leasonable 
tune must be allowed to the tenant to prepaie for 
change of cultivation Lakshmanast Chetti 
KoiaedaiteiiTJ KunirMBAiir 

[I. 6 Mad., 3U 

150. — « Changing the nature of 

the land — Using land for hi io7c~making — Injune- 
tion — Acgmescence gf landlord — In a suit for a 
perpetual injunction against the principal defendants 
to stop the business of bnck-making earned on by 
them on lands which they had taken under tem- 
porary leases from their co-defendants, who were 
holders of small jotes within the plaintiff’s zemm- 
daii, and to recover damages for alleged injury done 
to the lands, where the evidence showed such a 
continued use of the land for twenty-five years for 
the purpose of bnck-makmg, as raised a strong pre- 
sumption of acquiescence on the part of the landlord, 
and that so far fiom iniunng the land, the defend- 
ants had placed it m A better con lition than it had 
been in previously, — Held that no case had been 
made out for the issue of an injunction. Taeiitee 
Chben Bose r, Bamjee Pin . 23 W. E., 298 

151. ChLangiug nature of land, 

— Right of tenant to change nature of land — ^lo 
tenant takmg land is entitled, without some specific 
agreement on the subject, to change the nature of 
that land, or to make any permanent alteiation in the 
state of the landlord’s propeity. If a person ivishes 
to lease lands foi the purpose of making bucks, that 
should be the subject of a special agreement between 
the parties, in the same way as when paities take 
lands for building purposes. Anund Coomae Moo- 
KEBJEE I?. BissoirATn Baneejee , 17 W. E., -^16 

{d) DiOaiE-Q- Weeis' oe Tae-es. 

152. Eight to dig -well^—Molcurrari 

tenure^ Holder o/.-- A mokuiiari ryot may build a 
well on his land, or do anything that does not so 
entirely destioy the land as to endanger the zemin- 
dar’s ground-rent. Dheput SmaH «. Haeal Khoo- 
ey Chowbhey , . , W. E., 1864, 279 

153. Right of tenant 

to dig well for use of himself and other residents in 
mllage.-^A. tenant with a right of occupancy, who 
failed to show ^that he had a right, by custom or 
otheiwise, to construct a well without his landlord’s 
permission, is not justified m constructing one, and 
theieby infiinginghis landlord’s rights, on the plea 
that he built it for the use of himself and the other 
residents of his village. SEiiifHEE v, Mahtab 

C4M-.W.,ieO 


LAISBIjOESD j9^I) {SEISTAHSTT — continued 

15. ALTEBATiON OF CONDITIONS OF 
TENANCY — continued 

(d) DiGtG-iEa Wells oe continued. 

Eight to dig weU— continued. 

154, Custom . — ^< 7 - 

quiesoence of zemindar — Where a cultivator was m 
the habit of digging wells to irrigate his field, dt^enbed 
as irrigated cbobee, and from the practice which had 
arisen under the old propnetois the consent of the 
zemindar had not been thought necessary, — Held 
that the cultivator was entitled to insist on his old 
right until by a new contract the old teims of lus 
holding were superseded. Mahomed Pyzodddeeu- 
n. IMEITT 3 Agra, 285 

155 , Breach of covenant not 

to dig tank, — Suit hy zemindar — For breach of a 
covenant hy an ijardar not to excavate a tank on the 
lands leased to him, or, if so, to be liable to eviction 
by the zemindar, and to pay the cost of filling up 
the tank, no suit will he at the instance of the 
zemindar for the lecovery of a fractional portion of 
the lands eoveied hy the lease, but the zemindar may 
declare the lease cancelled and resume the whole of 
the lands, or he nmy sue for cancellation of the lease, 
and he may also sue for damages occasioned by the 
excavation of the &nk. Beeb Chundee Maeice 
D, Hossein . . . . 17 W. E., 29 

150 . ^ ^ Digging well or planting 

trees without permis&'ion. — Bgectment — For- 
feiture of lease as for breach of condition, — The 
act of digging a well or planting trees may , npt 
necessaiily imply or assert a proprietary right in the 
land in which the well is dug or the trees are plant- 
ed, yet by the geneial law of the North-West 
Provinces a ryot, even having a right of occupancy, 
being prohibited from domg certain acts, such as 
planting of trees or digging wells, without his land- 
lord’s consent, makes himself liable to ejectment, 
unless protected by local usages, fiom his holding, if 
he weie to dig a weU or plant trees without the 
landlord’s consent Section 6 ,*Act X of 1859, which 
provides that a ryot who has held or cultivated the 
land for more than tv»eive yeais acquiies a light of 
occupancy m it so long as he pays rent for the same, 
must be read consistently with clause 5, section 23 
of that enactment, wh^ch provides that a ryot ^s 
liable to ejectment fiom his holding for breach of 
contract, and not as importing that a ryot having 
a right of occupancy, so long as he pays the rent 
claimable from him, is at liberty^ to use and deal 
Vith the land as he please^ The useful or benefi- 
cial nature of an act is not a justificaticci of it if it 
be a breach of coiitiact A condition not expressly 
made between the parties to a contract, may nevei- 
theless be attached to such contract by custom. 
The general rule t^at a ryot is liable to ejectment 
on the digging of a well without the consent of the 
zemindar, may be varied by particular local usage 
or express contract KooNJ Behaey Patuok h , 
Shita Balfk Swan 

[Agra, F. B., 119 : Bd. 1874, 89 
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lawdLoed airo^TBK^israf’-coBiiOTsrf. 

15. ALTERATION OE Cot-IDITIONS OE 

TE3N AK C Y — cont inmd» 

{d) Digging Wells ob Tanks — continued. 

3 [ 57 , ^Bule prohibiting tenant 

from digging wells. — Foif&dure for breach of 
condition -^Liability to ejeotnient.—Any rule which 
prohibits a tenant from improving his holding is one 
which/on grounds of public policy. Courts aie bound 
to restram within its stiictest limits When a zemin- 
dar insists on his right to piohibit the consti action 
of kutcha wells, he should be required to prove that 
the light claimed by him customarily exists on the 
estate Forfeiture is not bound to be deemed the 
invariable penalty for bieach of contract occasioned 
by the construction of a well. When such forfeiture 
is claimed> and the right to claim it is proved, the 
Court should consider whether an adequate remedy 
cannot he secured to the landloid without depriving 
the tenant of his whole mtexest in the holding , and if 
it hnds that such a remedy can be given, and that 
the tenant has not delibeiately invaded his landlord's 
rights, hut, admitting his own position as tenant, has 
acted in what he heheved to be the exercise of a 
yight, or m the lionest belief that his act would not 
meet with objection on the part of the landlord, it 
should refuse to oust the tenant/, and leave the 
landlord to seek a remedy fjvhich would he more 
proportioiiate to the in;|ury he ''has sustained, and 
amply relieve him from its effects Sheoohtjbn n 
Bussunt Ssngh. Ramj-uthitn Singh v Mbehbb 
[3 m W. 282 ; dgra, F. B., Ed. 1874, 268 

15 $. ProbibitioB. to excavation 

of tank. — Bub-tenant —Breaeh of stipulation %n 
leUse.—JEJxcavation of ianh , — The plaintiff let a piece 
of land to Af , and by the terms of the lease it w^as 
stipulated that the lessee should not excavate a tank 
on the land. M sub-let the land to J and AT., who, 
in the course of their occupation, excavated a consi- 
derable plot of ground. The plaintiff thereupon 
brought a suit agamst M, J , and AT*, to have the 
ground restored to its former condition, or for dam- 
ages. The first Court gave a decree for the plam- 
tdf The Judge was^of opinion that J. and A , not 
being parties to the original lease, could not be made 
liable in the suit, and he dismissed the suit as asfainst 
them The plaintiff appealed ifiaking J. and N only 
respondents Held that J. and AT. had no right to 
use the land in contravention of the terms of the 
l(!:ise, and that if the plaintiff proved that their acts 
were in breach of the stipulation in the lease to M , 
he was entitled to the assistance of the Court in get- 
ting the land restored as neaily as possible to its 
former condition.^ Moninleo Chundee Siekar 
Konbeekddben Bisw^ 

pi B. L. B., Ap., 40 : 20 W*. B., 230 

(e) ^lEEOTioN OE Buildings. 

159 . Bight to erbet bmldings. — 

Tenant of non agricultural land. — Injunction to 
restrain erection — Although wheie land is let foi 
building pucka houses upon it, or where the tenant 
with the knowledge of the landlord does m fact 
lay out large sums upon the land in buildings or 


IiAHBLOBB AHB TEISTAHT— 

15 ALTF RATION OF CONDriTCNSS OF 
TENANCY— cowiJtwwiytC 

(e) Erection ob Buildings— 

Bight to erect buildings— 

other substantial improvements, that fact, coupled 
with a long continued eu;)oymrit of the property by 
tbe tenant or his predecessors in title, might justify 
a Couit in presuming a permanent grant, ospetmlly if 
the origin of the tenancy could not be ascertained , 
yet the mere circumstance of a tenant occupying 
buildings upon pioperty will not justify such a pre- 
sumption, unless it can be shown that they were 
erected by him orOiis piedecessors, because a landlord 
might let property of that kind as agricultural land 
at will or from year to year. Trosumio Comnai ee J)e- 
hea V. Button Bepary, I Z. B , 3 Calc , 696 * 1 O 
L B , 377, considered. Lai Sahoo v Leo Narain 
Singh, I L. i?., S Calc., 981, distinguished Where 
land has, with the consent of the landlord, ceased to 
be agi’icultnral, and the tenant has since built a 
homestead or used part of it for tanks or gardens^ 
the nature of the tenure is not thereby changed, noi 
is the tenant thereby deprived of an^ right of occu- 
pancy which he might have acquired See Myamat* 
ooUak Ostagar v. Qobmd Charn Butt, 6 W B , Act 
X , 40 Prosunno Coomab Chatterjbb u. Jag UN 
Nath Baisak , . . 10 O. Xi. K., 25 

Reversing decision in Jagganath Baibak v, Pro- 
SONNO CooMAE Chatteejee . 8 C. L. B., 221 

leo. — ~ JBrcHion of 

bmldt7igs by tenani-at-will or tenant from year to 
year. — Determination of tenancy.— Notice to — 

There is no law m this country which converts a 
holding at will from year to year, or for a term of 
years, into a permanent tenure, merely because the 
tenant, without any airangement wuth his landlord, 
builds a dwelling-house upon the land deimsod. Pro* 
SONNO COOMAEEE DbBIA n. RUTTEN BePABY 

[I. L. B., 3 Calc., 686 ; 1 C. B. B„ 677 

101 . Qiant of land. 

— Bresumption as to nature of tenure. — MreHion 
of buildings — Bastu land. — Suit to evict. — Where 
it is conceded that lands were not let out for agri- 
cultural purposes, but that they had apparently been 
let out more than sixty years before suit for building 
pui poses, the defendant's ancestors having erected 
thereon a house more than sixty years before suit, 
and having, with the defendants, resided there from 
first to last, the Court is at liberty to presume that 
the land was granted for building pui poses, and that 
the grant was of a permanent character. Brosonno 
Coomar Chatter jee v. lagan Nath liy^ach, 10 C. L. 
B., 25, followed, JProsunno Coomaree Dehea v. Bui-* 
ton Bepary, J. L. B., 3 Calc., 696. Gunga DhUB 
Seikdar V. Ayimuddin Shah Biswas 

[I. I*. B., S Calo„ 88B 

S C, Govinda Chundba Siedar v Ayinuddin- 
Sha Biswas . . . U C. Xi. B., 281 

162. Occupancy of 

homestead land — Tenancy, Determination of — Tho 
moie lecoid of the name of a tenant, who is found 
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IiANBIiOBB Airo T^l^A-NT-^conUnued, 

15. ALl^RATIOiT OP COJTDITIOJSTS OP 
TBNANCy — continued. 

(e) Eebotiok OB Bttilbiis-gs — continued. 

Biglit to erect buildings— 

in occupation of a particular piece of land, m settle- 
ment proceedings, amd of the rent payable by him, 
does not invest him with any permanent title to hold 
it. Where an estate, at one time the property of the 
Government, was as a khas mehal settled ryotwari 
for a period of thirty years from 1247, and wheie m 
such settlement A was recorded as tenant of the 
land at a stated rent , — Seld that the Court was not 
bound to presume that the origin o? A.^s title was a 
grant to continue in permanent possession. JPro- 
smno Coomaree Debea v Hutton Bepary, I L H, 3 
Calc.f 696, and Addaiio Charm Bey v. Beier Bos, 
13 B L i2., 17, fo]J.owedjl Arut Sahoo v. Pran- 
BHONB Pyktjea . I. L. B., 10 Calc., 503 

103. Sxut to compel tenants to 

clear lands of bmldmgs and trees. — Currency 
of lease — Cause of action — Ceitain landlords^ suits 
to compel their lessee^s tenants to clear certain lands 
of houses and trees, and to restrain them from build- 
ing or encroaching m future, w^re held to be prema- 
ture while the lease was running, their cause of 
action as legards any election or planting subsequent 
to the date of the lease not arising until the lease had 
expired. Loorr Ari Shib Dyal Singh 

[8W.B.,512 

104. Sxut to eject tenant and 

remove buildings, — Unsubstantial or temporary 
building — A claim to occupy a bmlding cannot be 
maintained on the ground of a previous tenants long 
occupancy of the laud as against a laiidloid who lias 
since the death of such tenant exercised rights of 
ownership over the land. A decree for the removal 
of a building upon his land may be given to the 
owner, even though he has stood by and allowed the 
defendant to construct it, piovided the building is 
not substantial and has not cost much and the mate- 
rials may be removed without difficulty. Subdue 
Adi Khan v. Jbo Naeain Singh . 16 W. B., 161 

16. TRANSFER BY LANDLORD. 

105. Assignee of lessor, — Aa^ 

signee of right to recover rent — Acquiescence of les- 
see — Where a landlord assigns his right to another, 
his lessee cannot put an end to the obligation to pay 
rent, if, after becoming aware of the arrangement, 
he made no objection. If the assignee dispossesses 
the lessee, he cannot sue the latter for rent Goue 
Dyad Singh v. Hubeed Hossein . 14 W. B., 83 

100, - Bight to rent — 

Attornment by lessee — X party succeeding to the 
proprietary rights of a lessor and dispossessing the 
lessee cannot sue such lessee in the Collector’s Court 
for rent due from him as tenant, unless the latter 
has previously attorned to him. Ram Labi. Misses 
«?, Chundbabubbeb Dabjjb . 13 W, B., 228 

107. " ■ Liability for 

reni to assignee of person admittedly in posses- 
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LAI5nDI.OBD ASD Oi-BN-AirT — continued. 

16. TRANSFER BY LANDLORD— cowiftwwed 

Assignee of lessor— 

sion — A party holdmg an assignment from the land- 
lord to recover rents fiom <7, a registered tenant, 
having sued both C and B as co-tenants of the 
tenure, the suit agamst B. was dismissed by the 
lower Couits BLeld that, as the assignment rejected 
the rents of that tenure, and B had admitteoheing 
m possession of the land, the suit ought to have been 
allowed to proceed agamst both. Dhoolbe Chund 
V. Rajeoop Kooee , . .15 W, B., 107 

168. ' ■ " ' ■■ Change in pro- 

prietary title of estate. — Bight of putmdar ^to eject 
tenant — X mere change m the proprietary title of 
estate does not entitle a putmdar, who holds from 
the new proprietor, to eject a tenant who can prove a 
right of occupancy Ram Ghose v. Radha Chuen 
Gangooly . , . . 15 W. E.5 416 

169. ' Transfer by 

landlord or person having right to receive rent . — 
Bight of assignee to realise rent. — A , a zemindar, 
granted lands on kaul to B. B assigned to C , but 
the lands being mostly in the hands of cultivators, 
C. only occupied tjiose that had been m B.'s posses- 
sion. The last fell into an ear, and A. attached pro- 
perty of C^s. Noti(j^ of the attachment was given 
before, hut the property was not seized till after the 
whole of the arrears claimed had become due. C. 
resisted A.^s claim on the groupd, substantially, that 
the sum demanded** included arrears which had ac- 
crued on the lands not occupied by him. Meld that 
as to the lands of which C. had obtained the actual 
possession there was such a prmty between A. aiid 
C. as gave A a right to reahse the amount of kist 
outstanding in respect of those lands JMeld^ also, 
that this right was not affected by failure to prove 
the execution of a muchalka by C. to A , or by the 
omission to furnish C. with a list of the property 
attached. Kamala Nayak v. Ranga Rau 

[1 Mad., 24 

170. — , of zemin- 

dar^s rights. — Bight of purchaser to rent — If, when 
a judgment-debtor’s rights and interests in property 
are sold the property lawfully in the possession of 
tenants, the propet course is not to dispute their law- 
ful possession and occupation, hut to place the pur- 
chaser iu a condition to receive from them the reu'^ 
in the x^lace of the judgiflent-debtor. Unoovenant^ 
ED Seeyiob Bank v. Padmee . 2 H. W,, 456 

171. — Burchaser of 

Mmindari, Bight of, to rent. — ^Whate a party pui> 
chases another’s zemindari Tights iu a^ estate in 
which that other had created an unde^tenure with a 
fixed rent, the circumstance that payment of rent on 
account of such tenure was suspended while the 
zemindari was in the hands of the former proprietor 
does not affect the rights of Ins successor, or the 
fixity of the rent. IIudadhue Lald v Ram Jhan 
Gundbebe .... low. B., 212 

3 [ 72 . ^ — Bositim of ten>- 

ant-at-will paying rent and the purchaser 
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V r 

LAITOLOKD 

16. TRANSFER BY LA]!^I)ijORD---oc)w^t5jwe£?, 
Assignee of lessor — oontmued. 

a paiiiy occupies land wiilnn a zommclari witli tlic 
zemindar’s permission as a tenant-at-will, on tlie 
terms of paying rent, a purchaser of tlie zemindan has 
a right to tieat^ him as his tenant unless the zemin- 
dar h^s transferred his right, — e,g , by granting 
a putni for the laiyi to a third party. In a suit Tby 
such purchaser against such tenant, m which the 
third party intervened, the issue whether the zemin- 
dar transferred his rights to the plaintiff or had 
previously transferred them to the inteivenor was 
materi^. Gooeoo Peosttitwo Banee3-eb See- 
ooealTaii Chowdhbt , . 20 W. R., 99 


17a 


' TureJLaser at 


- ■ Ct Uib 

sale for arrears of revenue.-^ AUeratton in payment of 
j*e«t-.The purcliasers of a zemindar’s right, hy hav- 
n^ their shares sepaiately recorded m the Collector’s 
office under Act XI of 1859, do not acquuo any 
right to alter the position of tenants as regards the 
manner in which rent is to bo paid, so, long as the 
mtter hold over after the expiry of a settlement 
BELAumrT V. KofiiiOoddeek , . 26 W. R. 86 


174* 


cUser^ moiety ofialoohfo^reni --Where the plain- 
tiff, after purchasing from B a moiety of a talook 
which had been previously let in ijara on a lump 
3umma to brought a suit under Act X of 1859 
against the lessee k> recover that portion of the 
whole rental properly Kcruing''onUe talook pur- 
chased, and the sifit was dismissed on the ground that 
the ijara kahuhat did not specify the proportion of 
lent due upon the talook, it was held in a subseouent 
suit hi ought against 8 and T., for a declaration of 
title and foi rent from the time of the pui chase, that 
as the lessee had no explicit notice of the purchase 
been made with her consent 
of the rent payable on the share sold, she would bo 
justified m contmuing to pay the rent as a whole to 
the ongmal lessor. Taeamokbb Bossbb ti. PuNonA- 
EukBosb • , * . 18W.R.,608 


176. 


Arrangement 
on pui ehaser. 


letmeen landlord and tenant 'uw^oimser,^ 

A purchasei of land is houndrhy a contract between 
7 n ^ tenant, which is secured hy the rent 
of ^belaud remaining m the hands of such tenant, the 
^on^t being m the naturg of an assignment of rent 
^ the property sold. Chooeamitn SiNon ®. Patoo 
'W, E., 68 


176. 


■wh^h^T^^^f '^°^9agor.~A mortg^es 

r^t Ills mortgage is not entitled to 

^ date of 

the forecbstire, hut from the date on which he has 
RAISUDDIN CHOWnHBT V Khodit 

Nwaz Chotohuy . -/ la c. L. R, 479 


177. 


m— determination of 

rmt bj Meoenue Couri.~Smifo,»m;ea,e of rent ai 
eo determine!! for jtenod, pnot to eneh determina- 
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LANDLOBD AHID TENANT— 3o»««aed!. 
16. TRANSFER BY lANDLORI^ce»tw«erf, 
Assignee of lessor— 

An application was made in the Revenue Court 
under section 95 {1) of the N.-W. P. Rent Act (XIX 
of 1881) hy the purchaser of proprictaiy rights in a 
mehal, for determination of the icnt payable hy hm 
vendors, who had become, under section 7, his ex* 
piopuetaiy tenants in respect of the land they had 
previously held as sir. The Revenue Court, hy an 
order dated the 18th February 1884, fixed the rent 
at a particular sum payable annually, after making 
the deduction of four annas in the inipoe required hy 
section 7 of th^TRent Act. In May 1884 the pur- 
chaser sued the ex-proprietary tenants to recover 
from them ai rears of rent at the sum s(sfixed, for a 
peiiod of thioe years prior to the Revenue Couit’e 
order. Meld, hy the Full Bench, that the plaintiff 
was entitled to recover af?’ears of rent for the years 
m suit at the amount determined hy the Revenue 
Court’s order of the 18th Fehruai^ 1884, subject to 
any question of limitation that might arise. iSIaha. 
DEO Pbasad V. Mathu-ba . I. Ii. R., 8 All,, 189 


17. TRANSFER BY TENANT. 


178. 


Right to sub-let— maw# 


With permanent ngU of occupation tenant who 
has a permanent right to the oceupnney of laud 
subject to payment of fair and equitable rent has, as 
a matter of course, a right to sub-let the laud to the 
extent of lus own interest therein. Kuoshad Maho- 
med W. JOYNOODDEBJS- * . . 12 W, R„ 461 


Xiimit of po wer. 


179 

yj gtjwtST* 

—Vnder-lease specifying no ierme-^k lessee cannot 
make an under-lease for a longer time than his own 
lease, nor is he the agent of the landlord so as to 
bind him by granting leases for any time ho may 
think ht Where an under-lease spocihes no term 
of tenancy, it cannot he construed to have efft^ct be- 
yond the interest of the grantor Hubtsh OilUHDEifc 
Rot Chowdhbt w. Seee Kadeb Moobeejbe 

C22W.B.,274 

180. ‘ ' ■ — - — * Limit of power e 

— Expiration of primary lease --Meld that no farmer 
can, during the term of his lease, create for himself 
a sub-tenure which is to endure after the lease expires, 
to the prejudice of the owner whose locum tenenn he 
is , and that no occupancy or jotedari rights, which 
relate to a specific extent of land, could he acquired 
m respect of an undivided share of .an estate 8 hoo- 
RDtSoONDEYBaBEE W (BiNNT) JaEDINB, SKIUrNEE, 
W. R., 347 


181. 


Transfer 


of tenancy.— 

Consent of landlord— X yearly 


Yearly tenamy 

tenancy cannot he transfer! ed without the lessor’s 
consent, and the fact that the lessee has had enjoy- 
ment under the pottah for a very long senes of years 
does not alter the character of the interest originally 
created by the pottah. Laeljbb Sahoo a Biiuo-wan’ 
8 W. E., 837 

182. 


, Consent of land* 

lorde—Eurchaset from Unanie—T\m purchaser of a 
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LAIS'BIidBiD AKB TBITANT— 

17. TkI2«^SFER by TENAKT-eo#ijJtfi«e(?. 

Transfer of tenancy — conUnveA, 

ryoti teuTire is bound to communicate witb the 
zemindar and obtain his consent to the transfer of 
the tenure, without this being done, a gomastah^s 
receipts of rent are* not binding on the zemindar, 
Bhojohubee Babick v. Aka Golam Ali 

[16 W. R., 97 

183, — - Transfer of non- 

transferable tenure, — Right of purchaser against 
transt^eree of ryot — Where proprietors purchased a 
tenant's rights, and sued to ejections, who alleged 
that he held the pottah from the tenant, it -was held 
that the tej^ant, being a simple ryot, without trans- 
feiable rights, could not give a third party any 
right of possession as against the piopnetors of the 
estate, and that the^holdi*' of the pottah from the 
tenant was a mere trespasser. Omae Abdool 
Gueeoob . . . • , 9 W. B., 425 

184, , II — ", I M l I Kurpha tenant 

Transfer able tenures.^The jummai rights of a 
kurpha under-tenant are not ti’ansfeiable without the 
consent of the ryot-landlord. Bonomali Bajadite 
c. Koxlash Cblundbe Mojoom5)ae 

[I. I*. E., 4 Calc., 135 

185, ~ — Transfer by ten- 

ant of mirasi rights — Acknowledgment of trans- 
fer by landlord — The right of tiansfer of mi- 
rasi rights, although by no jneans commonly enjoyed 
by tenants in these provinces, is nevertheless in some 
places sanctioned by local usage. Where a person 
has made such a tiansfer without authoiity, it should 
nevertheless be enquired into whether or not the 
landlord has sanctioned such transfei by accepting 
the assignee as tenant, and receipt of rent Koobeta 
f?, Dooega Peeshab , , , 2 17. W,, 139 

188, — — Suit for rent of 

transferable tenure, — Fossession of holder, — The 
person into whose hands a transferable tenure comes 
18 bound to pay rent to the landlord, unless kept out 
of possession and enjoyment by the fault of the 
landlord, and the landlord's right to claim rent fiom 
his tenant does not depend upon the fact of posses- 
sion by the tenant Gobind Chttjsder Chunebe 
». Keisto Kanto Dutt . • 14 W. B., 273 

187* Liability for 

rent. — Tarty in 'possess%on — A landlord seeking to 
recover rent is not bound to proceed against any 
person who may have any latent heneticial right 
to the tenure in lespect of which the rent has fallen 
due, hut against that person only who may be found m 
possession thereof with a legal right Tiloce Ohun- 
DER Ghuckeebutty u. Gocemonee . 2 Hay, 364 

188, — Liability for 

rent, — Registered tenant — When an ears of lent be- 
come due, a zemindar is not bound to look beyond his 
book for the party liable, except when he has recog- 
nised other persons as his tenants either by receipt 
of rent or in other ways. Anenb Moybb Dasseb «. 
Mohindeo Baeain Dass • . 15 W, B., 264 
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LAHBLOBB AITO TEHAHT —‘Continued, 
17 TRANSFER BY TENANT-^co»^tTO«ed. 

Transfer of tenaixQY— -continued 

189. = Suit for rent 

against person in possession though unregistered — 
An action for rent does not he agamst a person said 
or shown to be m possession of a tenure which is 
written in the hooks of the zemindar in the name of 
a different person, unless there^ is a contract for 
rent, express or implied. .Eshan Chitkebe Ghossae 
«. Btjen-o Moyee jDosseb . . 16 W. B,, 233 

190. ■ — Liability for 

rent — Unregistered transfer —Where there has been 
neither an entry of the tiansfer of the holding: m the 
senshta of the zemindar, nor anything in the way hf 
acceptance or lecognition by the zemindar of the 
ti'ansferee as his tenant, the oiigmal tenants are not 
exempted from then responsibility to pay the rent. 
Motae Roy n Meajan . . 20 W. B., 443 

SuEoop Chtjneeb Mittee V, Dhonaye Biswas 

[23 W. B., 103 

191. — — ■ — Transfer of 

ryoti yote — Unregistered occupier — Rerson in pos- 
session , — In the case of transfer of a mere lyot's 
jote, the person in possession is liable for the rent, 
whether he is legistered *r not, Gunga Rah Siedab 

Biebssue BAiTEfeE . 6 W. B., A5t X, 32 

Missbbbaok V. Luohheb Nakain 

, [17 B., 604 

192 . — Suit for rent — 

Possession — Registration of tenants — A suit for rent 
agamst seveial parties is maintainable against such of 
them as are shown to be m possession as tenan-^, 
whether they are registered or not. jEEABUTOOirisSA 
Khajjtum: V, Ram Chtjndeb Doss 

[6 W.B, ActX,3e 

193 . 1 — Non-regis^ 

tration of transfer — When a tenure is not transfer- 
able, and no transfer has been consented to or adopted 
by the zemindar, the zemmdar is entitled to treat the 
in coming ryot as a trespasser, and to evict him even 
in the middle of the year. But wTien a tenure is trans- 
ferable, the mere absence of registration, or of acknow- 
ledgment of the zemhidar's light by the ryot, will 
not make the ryot such a trespasser as to justify the 
zemmdar m evicting him in the middle of the year. 
Htjebo Mohun M.ookb#jeb n, CniiTTAMOisnsi B>(m 

[2 W. B., ActX,19 

194 . Non-registraiion 

of transfer — Non-registration in the zemindar's 
ftirishta does not invalidate the S&le of a tenure. 
Bhaetjt Roy v GanqaitaeSIn Mohapittteb 

[la W. B., 211 

198. ' — Unregistered 

transferee, — The unregistered transferee of a trans- 
ferable tenui’e cannQt he treated by the zemindar as a 
trespasser, hut, as agamst the zemindar who has evict- 
ed him, has a right to he restored to possession. 
Nobbek Kishen Mookeejee u. Shib Peeshad 
Patxttok . • . .8 W, B., 96 

Upheld on review « . . 9 W. B., 161 
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LAWDLOHIJ AHD TENANT ^conUnued, 


17. TRANSFER BY TENANT— cowtoec?. 


Transfer of tenanoy— 

3 ^ 901 . TTnregistei ed 

framferee —Per Kem^, y.— On the death of a regis- 
tox'ed putnidar, a zemmdar is not hound to recognise 
any one as his tenant without registration in his 
senshtSLj nor is he prevented from putting in a seza- 
wal to collect the^rents until a declaration of the 
rights of the deceased putnidar’s heirs. Ram 
CHUE]sr Bandopadhya V , Bbopo Moyee Bossee 

[17 W. B., 122 


107*^ AcTcnowledg- 

mmi of tenancy — Pfon-registration and mutaiion of 
mme$,—A zemindar is bound to sue the actual ten- 
ant, when known to him, though the tenant^s name 
has not been registered in his serishta. There can be 
a legal and valid recognition by a landlord of the 
vendee of a saleable under-tenure as tenant, notwith- 
standing that no mutation of names has taken place 
in his books. Mbah Jan tj. KtraRxrNAMAYi Bbbi 

[8 B.Ii.B.,1 

19S. Act X of 1859, 

9 57u — Pivision of rent or tenure^ — The lessor is not 
hound to recognise the title of' any one except 
the person with whom he deals, whatever that title 
maybe a§ between the lessee anithe members of his 
family. TJpenbea Mohun TAaoRB v. Thane A Basi 
[3 B. li. B., A. C., 349 

S. C. WOOPBNDBO^ MoHUN TAGQJ6B V. ThANPA 
Bossia . / . . 12 W. E., 263 

Sadhan Chanera Bose Ghbe Chaban Bose 

[8 B. Ii. E., 6, note : 16 W, E., 99 

199, — * L%abilUy for 

rent — Mortgagee %n possession — Transfer of Pro- 
perty Act (ZF of 1882), ss 65, 76 — Where the sub- 
ject of a mortgage is leasehold property, and the mort- 
gagee IS put into possession under circumstances which 
amount to an assignment or transfer of the leasehold 
interest, the mortgagee becomes liable, as a rule, 
to pay the rent ; but where the mortgagee is in pos- 
session and his name is registered in the landlord's 
books as the tenant, there can he no donht as to his 
being liable for the rent. Kannyb Bale Sett -o 
Nistobiny Bosbee . I. Ii. B., 10 Calc., 443 


200. — — — — — Purchaser of 

A^as mehal, — Registration of tenures , — ^The purchaser 
of a Government khas mehal is not bound by the 
transfer of the rights of any of the original tenants, 
which have never been registered or recognised by 
himself or by G(Tvernment j but can sue the origma*' 
tenants fo^L their arr^rs of rent. Huso Mohhn 
IMooeeb^eb «7 Ram Coomab Mitteb 

[1 W. E., 226 

It is otherwise if they aro registered. Heeo- 
MQHUN MoOKBBJEE V. GOEHOK J^ENBEE 

[1 W.B,361 

Setto Chebn Ghosae V , Obhoy Nene Boss 

[2 W. E., Act X, 31 

201. — pailure to oh- 

tain iegistig of name —Purchaser, Vosihon of-— 
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17. TRANSFER BY TENANT--/^o»j5^»Me«?. 

Transfer of tenB>xiQ'y— continued. 

Where the purchaser of a putni talook fails to ob- 
tain legistry of his name in the zemindar's hooks, a 
third party who claims to derive his title from the 
pui’chaser's vendor has no rig^t on the ground of 
such failure to treat the purchaser as his tenant. 
Ram Nabain Boss v, Tweeeib . 12 W. E., 161 

202. — — Might of pur- 

chaser, — Under-lessees, — A. agreed to take at a sti- 
pulated rent a portion of the property leased to J3, 
for the remaindef of jB,*s lease. Almost immediate- 
ly after, 3 surrendered his lease to the landlord (S.)/ 
who gave a fresh lease to M,, to whom ho^^afterwards 
sold all his rights. A. continued in occupation some 
time, and on relmquishing was sued for rent at the 
stipulated rates. A, denied liability, alleging tliat be 
had made no agi‘eement with M,, but, from the time ot 
R.^s purchase, had held under him as a tenant-at-will* 
Meld that A, was hound, under the terms of his con- 
tract, to pay tho rent for as many years as the lease 
had to run to his lessor, or to tho person who repre- 
sented his lessor. Reshton v, Atkinson 

. [11 W. B„ 486 

203. Ziahihtg for 

rent accruing before tenant* s possession* — Liahiliig 
of transferee of lease for rent — Except under special 
circumstances, which tho plainti:® must prove, a 
tenant-defendant cannot be hold liable for tho rent 
which has accrued duo prior to his taking possession. 
Hence if A, leases land to Z?., who transfers the 
lease to C., and C, mortgages to Z)., who afterwards 
forecloses lus mortgage and takes possession of the 
demised premises, B. cannot he held liable for any 
rent which has accrued due prior to his taking posses- 
sion. Macnag-htbn V, Laeea Mewa Laee 

[3 C. Ii. B., 286 

204. ■" — — — Non-registra- 

tion of tenure. — Recognition of transfer of tenure , — 
A putnidar is not hound to recognise any purchaser 
by private sale as his dur-putnidar until he registers 
his name in the zemindar's serishta, and any proceed- 
ing held against the old dur-putnidar for the recovery 
of arrears of rent without making the purchaser 
a party to it is perfectly legal. Bissomoyeb Bossee 
V. Mackintosh , . . .2 Hay^ 14 

205. — — — Transfer of 

permanent hereditalle tenure, — Porfeiiure,—8ur- 
harahari tenure, — A zemindar is not bound to recog- 
nise the transfer of a permanent hereditahlo tenure 
e:ffected without his consent, and cannot ho competed 
to register such transfer xn his serishta, but the fact 
of such improper transfer does not deprive tho old 
surbarakar of his rights, or entitle the zemimbir 
to get khas possession. ICasheenath Peneb o, 
Lekhmoneb Pbeshae Patnaik . 19 W. B., 99 

206. — Transfer defeat- 

ing right of re-entry — Even where a lessee’s interest 
is transferable, the landlord is not obliged to recog- 
nise a trausfei , if the clTcct of so doing would he to 
defeat his own iiglit of ic-entry Nene Kishobe 
S iNGrH V. ISMED KOOEB . , 20 W. B., 189 
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17. TRANSFER BY TimmT^continued. 
Transfer of tenancy— 

207. Liability for 

rent — Registration of tenant, — Transfer without 
landlord’s hnowledge. — ^Wliere a landlord registers a 
new tenant wiijii Ins •xpiess or implied consent m the 
place ot the old tenant, the new tenant becomes for 
the future as much personally liable for the rent as 
the old tenant was, and this personal liability 
continues, notwithstanding a fresh transfer or devo- 
lution of the tenure, unless proper steps are taken to 
apprise the landlord of the change, and to have it 
registered m his senshta. Dwae^a. Nath Mittee 
V. Nobongo Mitnjoei Dassi , 7 O. L. B., 233 

208. " ^ — Acknowledge 

ment of tenancy — Registration of transfer — Deposit 
of rent. — The mere depositfof rent in the Collector's 
office by the purchaser of an under-tenure m his own 
name and that of the registered tenant, is not suffi- 
cient notice to the zemindar of such purchase *, nor is 
the mere acceptance by the zemmdar of rent so paid 
an acknowledgment on his part of the purchaser as 
his under-tenant, but it is othej^wise when there is 
acceptance with notice, notwi^standing that the 
transfer has not been registered. Heityhnjaya 
S iEOAE tj. Gopal Chandea Sieoae 

[2 B. Ii. B., A. C., 131 

S. C. MiETtTNJOY Sieoae Gopaii Chukebe 
Sieoae .... lOW. B.,466 

209 . — Transfer by re^ 

gxstered tenant — Sale in execution of decree.- — Re^ 
cevgtofrent. — Acknowledgment of tenancy. — Bengal 
Act Vlll of 1865 > s 16 . — The plaintiffis were share- 
holders with one JB, in a tenure, of which R. was the 
registered tenant, hut of which he had assigned part 
to the plaintiffs without the consent of the zemindar. 
In execution of a deciee against £ for arrears of 
rent, the plaintiffs' portion was sold, and purchased 
by the defendant. In a suit by the plaintiffs to set 
aside the sale, and recover their property, — Seld, 
they were pecuniarily hable for the rent with JS,, 
unless the zemindar had made a separate agreement 
with them ; that the whole tenure was nghtly seized 
and sold in execution of the decree, and that the 
takmg of the rent from them by the zemmdar was 
no such recognition as to hind him, or create a vahd 
incumbrance under section 16, Bengal Act VIII of 
1865. Seinath Chtjckbebutty v. Seimanto 
Dashkab . 8 B. Xi. B., 240, note : 10 W, B., 467 

210. Without consent 

of zemindar. Right of zemindar to sell tenure for 
arrears of rent. — Recognition of transferee — ^A 
tenant cannot, by merely alienating his tenure, 
deprive the zemindar of the right which he would 
otherwise have to seU it in execution of a decree for 
arrears of rent. A zemmdar can sell the tenure m 
the hands of the transferee, not being one of the 
3 udgment-debtors, if he does so with reasonable 
promptness provided he has not done anythmg to 
recognise the tiansfer. Where a zemindar makes a 
transferee a party to a suit for rent and accepts a 
decree against him jointly with other persons, he 
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Transfer of tenancy— 

must he held to have recognised the transferee as a 
tenant, although the latter's name may not have been 
entered as such in the zemindar's hook. Ram Kishoee 
Aohaejbb Chowbhey d. Keishno Moneb Debia 

[23 W. 106 

• 

211. Liability for 

rent. — Non~regutration of tenure.^ A , the lessee of 
a transfeiahle tenure, transferi’ed his mterest to J&., 
hut after the transfer the name of A. remamed 
as registered tenant Suhaeq^uently the zemindar 
brought a suit against A. for arrears of rent: which 
accrued due partly before and partly after the pur- 
chase, and obtained a decree tor the sal^ of the 
tenure RLeld that the decree might be executed 
against the tenure, though the latter was in B’s pos- 
session before it was passed, it not appearing that 
the zemmdar had knowledge of the transfer before 
the date of the decree. Wooma Ohxten Chatteejeb 
0. Kadambini Dabeb , . 8 C. Ii. B., 146 

Bee Nobin Chnndee Sen Chowdhey o. Nobin 
Chijndee Chuckeebutty . 22 W. B., 46 

212 . - * — R osition of 

purchaser. Act X qf 1859) s, 21 . — A decreg against 
a vendor obtained before a Collector cancelling a 
pottah of a jote which has been sold, is not bind- 
ing on the purchaser of the 3 ote if the purchase was 
made before tb^ transfer of the tenure to hyn took 
place. The purchaser having entered into possession 
became a " ryot holding undei a pottah, the term of 
which had not expired,” within section 21, Act X ♦f 
1869, and therefore could not be ejected otherwise 
than in execution of a decree made in a suit agamst 
himself. Laixjeb Sahoo v. Bhtjgwan Dobs 

[8 W. B., 837 

213. - — — - Suit for rent, 

-^Liability of tenure for rent. — Rent due by for^^ 
mer tenant — A decree for rent obtained by a land- 
lord agamst bis registered tenant renders the tenuie 
comprised m the decree hahle for sale, although such 
tenure may have passed into other hands than those 
of the 3 ndgment-debtnr The landlord's remedy is, 
however, m such case, strictly confined to the sale of 
such tenure under his decree. He cannot make a 
tenant personally liable for rent which accrued due 
before such tenant hecaifte the owner of the tenure?^ 
The remedies which are provided by the Bent Daw 
for enforcing the payment of rent by sale of the ten- 
ure or by distress are remedies in rem. The per- 
sonal liability of one tenant cannot Be transferred to 
another. Rash Behaey BuI^dofadhy^ n Peaey 
Mohxjn Mooeekjee , . I. Ii. B., 4 Calc., 346 

[3 C. Ii. B., lie 

18. ACCR^ITION TO TENURE, 

214. Bight to increment to 

tenure. — ^The law gives an mcrement to a tenant 
or under-tenant in possession, without reference to 
the nature of his title, Naeain Doss Bebart v 
SooBtFB Bepaey , . . 1 *W. B,, 113 
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BlgRt to increment to tenure—co|^^w«ei?. 

" 215, TenanU(tt~will 

• — A tenmit-at-will is entitled to occupy an aceictiou 
to his holding so long as he retains possession of lus 
original holding. BHUGl-ABiTr Prasad Sinoh t». 
DuEGHttBiJAi SiNO . . , 8 B. li R , 73 

[S. O., 16 W. B,, 95 

Confm, Finlat, Muir Co., Gopbe Kristo 
Gossamee . . . ,24 W, R., 404 

216. Right to pottah from the 

gemindar for accreted land , — Jote fay%ng 
f^nt to Government — In case of an accretion to 
land by^ alluvion, the ryot is not entitled to a pottah 
from the zemindar m respect of the accretion, if it is 
an accretion to a ^ote the rent of which is payable 
to Government. Campbell v. ICishen Bhun Axt- 
DHiOARBB . . Marsh,, 67 : 1 Hay, 233 

Kisheist Dhuit Audhioareb V Campbeee 

[W. R., F. B., 22 : 1 Ind. Jmr., O, S., 79 

217. Terms of holding accreted 

lands. — JBeng, Meg, XI of 1825, — As&essment of 
aacreied lands — Lands accreting to a tenure are, 
under Regulation XI of 1825, to be held under the 
rates and on the conditions imposed upon the ori- 
ginal tenure itself. Mahomed Wassie v Ztjle- 
KHA Khatook . . . .2 Hay, 616 

218. — ^Meng, Meg XI 

of 1825, s 4, cl, 1. — MLeld that, under section 4, 
clause 1, Regulation XI of 1825, tenants have a 
I’ight to the laud accreted to their holding, and if 
the tenant has acquired a right of occupancy in his 
onginal holding he would en 3 oy a similar right m 
the alluvial land, although he may not establish that 
he has held such alluvial land for twelve years. 
OODIT Rai V, Ramgobiitd Sinoh 

[2 Agra, Ft. II, 206 

219. — — Mand accreted 

to maafee tenure. — Meng, Meg. XX of 1825, s, 4, cl, 
1, — Where alluvial Pmd has been formed in front of 
and contiguous to an old maafee which had been re- 
sumed ‘and settled with the maafeedars , — Mield that, 
in the absence of any custom to the contiary, the 1st 
clause of section 4, Regulation XI of 1825, apphes, 
and the portion so thrown up in front of the maafee 

"^becomes an increment to tie holding of ex-maafee- 
dars, Euzi-ood-deen i;. Imtieaz-oon-Nissa 

[3 Agra, 152 

220. - 5 ^ — — Wheie lands 

become annexed to a jftte by gradual accretion withm 
the meanihg'-of section 4, Regulation XI of 1825, 
the jotedar is entitled to hold them on the same 
principle and under the same legal conditions as he 
holds the parent estate. Gobind Mokbe Bebia v, 
Bino Btjn®hoo Shaha . , . 16 W. B., 87 

221. Meng Meg XI 

of 1825, s. 4, cl 1 —Clause 1, section 4, Regula- 
tion XI of 1825, refers only to under-tenants intei - 
mediate between the zemindar and the ryot, and to 
khoodkasht or other r^ota ho possess some peiiua- 
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nued, 

nent interest in their lands, and not to tenants from 
year to year. Xitheeroodeek Paikar r. Cami^belIi 
^ [4 W* B ., 57 

222. Meng. Meg, 

XI of 1825, s. 4, cl. f,— Clause 1, section 4, Regula- 
tion XI of 1825, prescribes that the right to the 
occupancy of accreted land is with tlie owner of the 
parent mehal or subordinate tenure, as the case may 
be. But so far^from saying that it is revenue or 
rent free, or that the original revenue or rent assess- 
ment covers the demand both for the original estate 
or original subordinate tenure and for the accreted 
land, the very reverse is contemplated by the sec- 
tion, which provides for payment of revenue or rent, 
if payable under law or usage. Accreted lands, 
when liable to enhancement at the ordinary neigh- 
bouring rates, are entitled to a deduction of 10 per 
cent for collection charges, and 10 per cent, for 
talookdan profits. JuGG-tJT Chttndbb Butt v, Pa- 
NioTT . . . . 6 W, R., Act X, 48 

223. ^ Accretion to zxmma ten- 

ure, — Beng Meg XI of 1825 — Clause 1, section 4, 
Regulation XI of 1825, and section 22, Act X of 
1859, will not allow a suit for the assessment of lands 
accreted to a zimma tenure j and holders like the 
zimmadar, in a case of this nature, are iiot liable 
under section 15, Act X-of 1859, for additional rent 
for chur land, until they are shown by the zemindar 
to be holders of tenures subsequent io the Becomnal 
Settlement not having a fixed jumma, and then only 
liable for the talookdan rates paid by others of the 
same class for similar lands. Paniott t? Jugo-ttp 
Ohttnder Bxttx . . . , 9 W. B., 379 

224. — Accretion to holding of 

mirasi jotedar.— of occupancy.-^ A 
mirasi ^otedar with a right of occupancy lias a 
right to lands which accrete to his ^ote, and the 
zemindar cannot take them away and settle them 
with other parties. Attimoobbah v Saheboobbak 

[15 W, R., 149 

225. Bent of accreted land.— 

Meng, Meg. XI of 1825, s 4, cl 1 — Liahihtg to in- 
creased rent —When the area of land held by a 
tenant under a permanent tenure has been increased 
by accretion the tenant becomes subject to pay an 
increased rent on account of the land gamed by 
accietion on the conditions laid down in Regulation XC 
of 1825, section 4, clause 1. Ramnidtihb MA^mic r, 
Paebutty Bassbe . I. L. R., 5 Calc., 823 

S, C. Shobossoti Bosses v, PARBimi Bossbe 

[6 C. L. B., 362 

BeOJEKDRA COOMAR BhOOMTOE V WoOBElTDRA 

Narain Sxnoh . I. Ii R , 8 Calc , 708 

See BAKRAWATn Mavra n » lirvoDK Ram 

[1 B Ii B., F. B„ 26 ’ 10 W. B., F, B., 33 

IIURROSOONDEREE DOSSEE V. OOBI SOOVDBREB 

Bossee . . . 10 C. L. B., 559 
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XiATTDXjQHD AISTD T!EIjN*A!N’fI? — oo7itinue(i» 
18 ACCSIJITION TO TEmUE-^conttnued. 

226. Lessee under Govern- 

ment.— o/* lessee to accretions to his tenure — 
The lessee of a mouzah ordinarily "being m the position 
of zemmdais, a lessee holding lands from Government, 
in the absence of any stipulation in his lease to the 
contrary, is entitled the benefit of all accretions 
formed upon such lands during the term of his hold- 
ing and may sue the occupants for a fan and equit- 
able lent. Mutuea Kant Shah a x > Me a j an Mhn- 
dtje 5 C L. B., 192 

227* Land in excess of tenure. — 

Accretions to parent tenure^ — Rate* of rent — Beng 
jReg^ XI of 1825 ^ s 4, cl, 1 — In a suit for arrears 
of rent, it^appeared that the defendant had, in 1260 
(1853), executed a kabuliat, in which the boundaries 
of the land were given and the rate of rent fixed, 
and which provided that tlft land might be measuied 
after 1261 (1854), In 1281 (1874), a measurement 
was made, and it was found that some land had 
accreted, and the plaintiff now sued for rent for the 
accreted land, at rates varying with its natuie and 
quality JSeLd that the accreted land should be 
governed by the terms and conditions applicable to 
the parent tenure, and that the^same rent was pay- 
able for it as for the land included in the kabuhat. 
The meaning of Regulation XI of 1826, section 4, 
clause 1, is, that the incidents of the original tenure 
attach to the increment. Goeam Ali o. Kali 
Keishna Thakxtb 

[I. Ii. B., 7 Calc , 479 8 C. L. B , 517 

« 

228* Submergence of 

occup ancy ‘tenant •} land, — Dilumon — Liability for 
rent, — Resumption by landholder — Custom, — Act 
XXI of 1881 {N^W P Rent Act), ss, 18, 31, 34 ( 5 ), 
$3 (n) —A landholder, — -alleging that by local custom 
when land was submerged, and the tenant ceased to 
pay rent for the same, his right to it abated, and 
when the land reappeared the landholder was en- 
titled to possession thereof ; that certain land belong- 
ing to him had been submerged and the occupancy- 
tenant thereof had ceased to pay rent for it, and 
that such land had reappeared and had come into 
his possession under such custom, — sued such tenant 
m the Civil Court for a declaration of his right to the 
possession of it Seld that, inasmuch as sections 18 
and 31 of the 17 -W. P Rent Act, 1881, showed 
that notwithstanding the submergence of the land 
the tenancy still subsisted, and as the tenant could • 
not lose his right to the land except by rehnquish- 
ment or ejectment under the provisions of that 
Act, and as the custom set up by the landholder 
was opposed to the provisions of section 34 (5) of 
that Act, the suit was not maintainable. Kxtpih 
Rai u , Rabha Pbosab Singh 

[I.Ii.B.,5 All., 260 

229. Smt for in- 

creased rent for lands found in excess on measure- 
ment — In a suit to recover a kabuhat at enhanced 
rates for excess lands, where defendant filed a pottah 
on which were endorsed the numbers of certain 
daghs of a measurement made by the zemindar, and 
composing a mokuiiari tenure, and also pleaded 


LANDIiOBI? ASD T^WAl-TO? — continued, 
18. ACCRETION TO TENURE— 

Land in excess of tenure — continued, 

that part of the excess land was lakhiraj, it was held, 
in regaid to the land claimed as lakhiraj, that plain- 
tiff’s remedy lay in a suit for resumption and assess- 
ment , and with regard to the land covered by -^e 
pottah, that defendant was entitled to hold the 
whole of the lands comprised within the dagbfe, not- 
withstanding that a recent measurement showed a 
greater extent of area than had been foimally as- 
certained. Mobee Hbbbin Jowabae d Sanbbs 

[12 W. B., 439 

Rashbm: Beebee x, Bissonath Sieoae 

[6 W. B., AetX 57 

Datib i>. Ram Dhtjn Chatteejeb 

[6 W. B., Act X, 97 

Rajmohfn Mitteb V, Gooeoo Chtjen Atoh 

[6 W. B., Act X, 106 

230. Land held in excess of 

tenure. — Mirasi isiemrari pottah, — Right fo 
enhance rent. — Where a mirasi istemran pottah 
had been granted by a putnidar whose putm had 
been created while^the mehal was under temporary 
settlement, and who had to pay a higher rent to the 
zemindar when the^ latter ohtained a permanent 
settlement from Government at a higher juinma, 
it was held that the fact of the putnidar having to 
pay a higher rent to the superior holder did not, 
under the circumstances, warrant his raising his 
lessee’s rent. W'here a puthidar sued for enhance- 
ment of rent on the foi*egoing ground, he was held 
not to he entitled to a decree for enhancement pf 
excess land m defendant’s possession, or to treat him 
as a tiespasser in respect of such excess Binodb 
Behaeee Rox X, Massexx . . 15 W. B„ 494 

231. — Rate of rent 

assessable for — In respect to excess aiea it was held 
(Pheae, e7)that plaintiff was entitled to a fair and 
equitable rate , (Baxley, J), that excess land should, 
as a part of the same lease, be liable to the same 
terms as the othei land originally given under it. 
Golam Adi X, Gopal Lall Tagoee . 9 W. B., 65 

• 

232. Suit for rent.-— 

Encroachment — A , the holder of an independent 
istemran tenure lying i^ B zemmdari, let it to <2* 
who, under cover of his lease, encroached upon the 
zemindan lands. Held that there was no imphed 
contract of tenancy between C and B , and B, could 
not sue C. for rents on account of ,the excess lands. 
J AXNAEAXAN SiNGH X, MATia^-IwJHA 

[1B*L.-B.? A.C., 21 

233. — • Encroachment 

hy tenant, Presumption of English lam as to.-— 
The presumption *o£ English law as to encioach- 
ments made by a tenant during his tenancy upon 
the adjoining lands of his landlord is that the lands 
so encroached upon are added to the tenure and 
form part thereof for the benefit of the tenant, 
so loAg as the original holding continues, and 
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LAHTOLORD ''AND' TEmCanI:— 

18. ACCEETIOK TO TBNURB~eo««M«eA 

Land held in excess of tmxjiXQ---eontmued 

afterwards for the heuelit of the landlord, unless 
it clearly appeared hy some act done at the time 
that the tenant made ,the encroachment for his 
own benefit. Where lands encroached upon have been 
added to the tenure, the tenant, if his tenancy is 
permanent, or he has a right of occupancy, cannot 
he ejected from them while the tenure lasts; hut 
when rent is readjusted, these lauds may he brought 
into the calculation. OooBOO Doss Roy ^ Issxrs 
ChundbeBose . , .22W, B .5 246 

234: Landlord's right, 

^-Encroachment acq_mesced in hy landlord , — If a 
tenant during his tenancy encroaches upon the land 
of a third person, and holds it with his own tenure 
until the expiration of the tenancy, he is considered 
to have made the encroachment not for his own 
benoht, hut for that of his landlord ; and if ho has 
acquired a title against the third person by adverse 
possession, he has acquired it for his landlord and 
not for himself. Nuddyaeohani) Shaha v, Mbajan 
[LL. B., 10 Calc., 820 

" 235 , Tenant bring- 

ing jungle land into cultivaiign, — Assessment of rent, 
— Imgrcnsemmts hy tenant , — A ryot who brings jungle 
land into cultivation is hable, after a reasonable 
period, to pay the full pergunnah rates of cultivated 
land A ryot who d^es more than bring unculti- 
vated land into cultivation, — i,e , converts, By means 
of special works and special labour, unculturable 
into culturable land, — ^is entitled to hold at excep- 
tionally low rates. Chowdhey Khan v, Ootje 
Jana . . . .2 W. B., Act X, 40 

19. EIGHT TO CROPS. 

230 ^ BigRt to crops on death, of 

occupancy ryot. — Legal representatinesy Eight of 
against zemindar, — A zemindar cannot lay claim to 
the crops on the ground at the ryot's death, even 
supposing that the <?ccupancy right lapsed in his 
favour, as it forms a part of the property belonging 
to the deceased, and passes to his legal lepresent- 
atives. Dooeoa Peeshad Dooohxte Pbeshau 

[32 Agra, 188 

.^237. Bight to crops when 

stored, — 'B'hag-jote tenure — When lands are held 
under a bhag-jote tenure, and the tenants aie bound 
by agreement to cut and store the crops on their 
landloid’s chuckr wheie it is afterwards to be di-^ 
vided, the dominion'\/'v^ the crops till division is in 
the landlord. 'TIoeeo ISTaeain is, Shoodha Kbisto 
Bbbak • 1. L. B., 4 Calc., 890 .4 0. L. B., 32 

238. — Standing Effect of 

order of ejectment under Bengal rEent Act, 1869 . — 
The effect of an order of ejectment undei the Bengal 
Rent Act is to dispossess the lyot not only of the land, 
but also of the crop standing thereon In this 
mattes or Dxtejan Mahton v, Wajiu Hossein 

[1. L. B., 5 Calc., 135 


LAISTBLOBD AHD TBISrAOT--.cotti{i’««^£?. 

20, PROPERTY IN TREES PLAOTED OH 
LAND. 

239. Bight to trees for timher,— 

Eight to cut doion ireei>,'—X zemindar has a right in 
the tx*ecs grown on the land by tho tenant, and 
although the tenant has a right^to en]oy all the bene- 
fits of the growing timber duimg his occupancy, he 
has no power to cut the trees down and convert the 
timber to his ovm use. The zemindar may sue to 
have his title in the growing tiees declared, Abeool 
Rohoman V, Databam Bashbb 

^ [W. B., 1864, 367 

240. Bight to trees planted by 

ryot. — Death of ryot, — Held that th<^ plaintiffs, 
the owners of the lands on which trees stand, aio, in 
default of heirs, entitled to proprietary possession of 
trees as **lawansee" whidSi had been planted by the 
deceased ryot. Bhaibow Been v, Mookta Bam 

[1 Agra, 13 

241. Bight ito trees already 

planted. — Lease in perpetuity, — Where a lease is 
gi anted in perpetuity at a fixed rent, and tho lessor 
reserves no i eversionary interest in the land or m the 
trees growing on it^the lessees are entitled to the 
ownership of the trees. Shaboea Soondabi Debia 
V, Gonbe Sheik . , . . 10 W, B., 419 

242. — Assessment in respect of 

trees. — Erojtts realised hy erection of huts for 
pilgrims —A landlord is entitled to assessment in 
respect of trees as being' the produce of tho soil, but 
not m respect of profits realised by tho use of stalls 
or huts erected hy tho tenant for tho use of pilgrims 
frequenting a fair annually hold on tho land in honour 
of an idol which the defendant has thoie. Kb'VTAJAH 
Chyemxjn Kajah 13, Jan Ally CHOwmiBY 

[1 W. B., 46 

243. Evidence of property in 

trees. — Eroof of acts of oionership, — A person's 
title or lu’operty m a tree may he proved by showing 
that the tree grows on his laud, without proof of any 
act of ownership ovei the tiee. Chittooe Bhooj 
TbWABEB V, VlLLAET ALI KhAN 

[W, B., 1864, 223 

244. Trees planted by lessee.*— 

Eight to growing trees under grant of homestead or 
waste land. — A peshcushi sanad, or grant at a quit 
rent of homestead and waste land, being construed 
to assign a heritable right in a tract: of land capable 
of yielding fruits hy virtue of which the holder, during 
the continuance of his right, possessed absolutely the 
entire use and fruits tberoof, — <Meld that tbe lessor 
or grantor had no more right to tho ii'ces planted 
by the lessee than he had to the crops sown by him. 
GOLtrOK RANA V NXTBO SoONLUBEE DOhSEE 

[21 W. B., 344 

245. Presumption as to owner- 

ship of trees. — Suit for possession of tree — Ere- 
sumption in favour of lessee — In a suit to recover pos- 
session of a tiee and of its produce, where defendant 
was admitted to he plaintiff's tenant as to tho land on 
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liAiroiiOEB AND TDNANT-->conttmea, 

20. pkoFerty in trees planted on 

LAND — continued. 

Presumption as to ownership of trees— 

continued 

"whicli the tree stood, — B[eld that the tree was rightly 
piesTimed to be inclut^d m the lease, and that it was 
for the plainti:^ to establish that he was entitled to 
remain in possession of the tiee notwithstanding the 
lease JBCeld that the fact of a pait of defendant’s 
allegation — mz , that the tree had been planted by Ms 
ancestor — having proved nntrne, did not entitle plain- 
tiff to a decree. Mahomed Ali v Bolakee Bhuq- 
GDT W, B., 330 

246. Bight of tenant to remove 

trees. — Dftei mmation of tenancy — J^urchaser of 

ights of tenant after expiry of tenure — Seld that 
trees accede to the soil ai^ pass to the landholder 
with the land on the termination of a tenancy, and 
unless the tenant uses, during the term of his tenancy, 
his privilege, where he has it, of removing the trees, 
he cannot do so afterwards , he would then be deemed 
a ti espasser Keld also that, where a tenant has been 
ejected in the execution of the decree of a Revenue 
Court for arrears of rent from the land formmg his 
holding, his tenancy then terminates, and with it all 
right in the trees standing on such land or power of 
deahug with them A person, therefore, who pur- 
chases the rights and interests of a tenant after his 
ejectment in the execution of such a decree, cannot 
maintain a suit for the possession of the trees stand- 
ing on the tenant’s holding^ Ram Baean Ram t? 
Saliq- Ram Sino-h . . I. L. B., 2 All., 896 

247. Property in timber.— 

to trees on land — Transfer of trees hy tenant , — 
The presumption of law and the general rule is that 
property in timber on a tenant’s holding rests in the 
landlord m the same way as, and to no less ap extent 
than, the property in the soil itself. Soonar v AAm- 
derun, 2 N TV , 251 ; A^udhia TfaiJi v. Sitaly I, L 
J2., S All , 5B7; Ahdool Eohoman v. Dataram JBashee, 
W, M., 1864, 367 3 Jduttonji JSdulji Sketv, Collector 
of Thanna, 21 Moore’s /. A,, 295 10 PP" JR,, P. C., 
13, referred to. JSeld, therefore, where an occupancy- 
tenant transfeiredhis holding, that the transfer was 
not only invahd in respect of the holding, but in 
respect also of the trees on the holding. Kasim 
Mian v, Banda Husain . I. L. B., 5 All., 616 

248. Lease of produce of trees. 

— Tiffed of lease to pass property in trees — ^A lease 
which gave a right to the produce of trees held not to 
pass any property in the trees Mahomed Adi v 
Deo Nabain Sing-h . . ,1 "W. B., 352 

249. Property in trees passing 

witb the land, — Trees so long as they are not severed 
or cut are prima facie to be taken as passing with the 
land on which they grow, and a sale of a house and 
compound would comprise the trees thereon unless 
it could he shown that they were specially excepted. 
SooNAB V, Khtjdebun . . 2 IST. W., 261 

250. Sale of .trees iU execution 

of decree against tenant .— planted 1 
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LATTOLOBB AlH) TEBTAISTT — continued, 

20. PROPERTY IN TREES PLANTED ON 
LAND — continued. 

Sale of trees in execution of decree 
against tenant — continued. 

occupancy-tenantwith landholder’s consent, — Trans-- 
fer of right of occupancy, — Act XII of 1881 (X -W. 

P Bent Act), s 9 , — An occupancy-tenant, ^hose 
orange trees, planted with the landholder’s consent, 
had been sold in execution of a decree against him, 
made a collusive resignation of his land to the land- 
holder, who thereupon sued the purchaser and the 
occupancy-tenant for possession of the land with or 
without the trees Meld that, as the purchase did not 
involve a transfer of the tenancy of the land^in thg 
sense of section 9 of the N -W P. Rent Act, nor any 
change m the relations between the landholder and 
the occupancy-tenant such as was prohibited by that 
law, the landholder was not entitled to possession of 
the land. Lalman u, Mannit Lal 

[I. L. B., e AIL, 19 

25L Bight of occupier of land. 

—Bombay Act I of 1865, s, 40 — Right to trees on 
land — The occupier of land who does not come 
under section 40 of the Bombay Survey and Settle- 
ment Act, 1865, has not, in the absence of agreement, 
any propiietary right to* the trees growing on his 
land Gotind PtjSshotam Kodatkab v. Sub- 
CODDBOTOB AND DEPUTY CONSERVATOB OF FOBESTS 
OP CoLABA ... 6 Bom., A. O., 188 

252, * — Lien ofjnortgagee of guava 

trees after ejectment of tenant.— planted 
by tenant, — ^A ryot mortgaged certam guava trees 
which he had planted on a portion of his holding 
Subsequently the zemindar obtained a decree against 
the ryot for ejectment, and after his ejectment the 
mortgagees obtained a decree on their mortgage 
deed. Seld, in a suit between the mortgagees and 
the zemindar, that their hen on the trees was de- 
stroyed by the ejectment of the ryot. Peabun v. 
Ram Nabain Singh alias Runnoo Singh 

[1 N. W., Bd, 1873, 213 

253. Bigbtto hypothecate trees. 

— Tenant with right of occupancy, — ^A tenant with 
a right of occupancy can only make a vahd hypothe- 
cation of the trees on the land he holds for the term 
of his tenancy ; with his ejectment from such land 
and the cessation of his tenancy, such an hypotheca*^ 
tion ceases to he enforceable. Ajudhia Nath n, 
SiTAL .... LL. B„3 An.,667 

264 . Bight of usufructuary 

mortgagee. — Right to trees plant ed by him during 
tenure. — Held that, although dSxSndant, usufructuary 
mortgagee of a share m a joint estate, would not 
acquire aay right to the trees planted hy him in his 
mortgage term, yet, as coparcener m the estate, he 
would be sharer in the trees. Bahadooe Khan n. 
KoeaMuld . . . 1 Agra, 281 

255 . — Ex-proprietary tenant. 

Bight of. — 'Nature of the right of occupancy, — N.'- 
W. B, Rent Ad, &Iof 1881, s, 7 — In a 

suit for recovery of possession of zemindari property 
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LAITOLOEI) A3ro CT2ft’’A]SrT— 

20. PROPERTY IN TREES PLANTED ON 
LAND-— eo»^i«wei. 

Ex-proprietary tenant. Bight oi-^conti- 

med. 

conveyed by a sale deed, including certain plots of 
laud which were the defendant-vendor’s six, the lower 
Courts held, with reference to section 7 of the N.- 
W. P. Rent Act ^ (XII of 1881), that the defend- 
ant was entitled to hold possession of the said plots 
as ex- proprietary tenant ; hut as it appeared that 
they had fruit and othei trees upon them, the Courts 
awarded the plainti:® possession of these trees, on the 
ground that the natuie of an ex-proprietaiy tenure 
^id not entitle the holder to resist a claim of this 
kind as to the tiees upon the land foiming the area 
of such^tenure JSeld that this decision was errone- 
ous, and that the plaintiff’s claim to possession of the 
trees upon the plots in question must he dismissed. 
JPer Mahmoob, </■., that the principle of the maxim 
cujus $olum ejiis esi usque ad coslum was appli- 
cable to the case by way of analogy, and that an 
ex-proprietary tenant had ah the rights and incidents 
assigned by jurisprudence to the ownership of land, 
subject only to the restriction imposed upon the 
Occupancy tenure by the statute \)fhich created it, and 
that hence he would be entitled to the trees on the 
land, and to use them as lohg |S the tenure existed. 
Sohodwa v. Smith, 12 JB. L* H , S2 ; Narendra 
Narain Roy Ohoicdhry v. Ishan Chandra Sen, 13 
JB, L, Ri i74:, Qopal Pmdey v. Paisoiom JDass, I 
Z, JR., 5 All., 121 i &-oluck Rana v.^uho Soonduree 
Zassee, 21 W, R,, 3M ; Mahomed Ah v. Bolahee 
JBhuggut, 2d W. R, 830 ; Ram Baran Ram v. Salig 
Ram Singh, I.L R,2 All , 896 ; and Zeb% Prasad v. 
JBJar Dgal, I L, R , 7 All, 691, referred to. Also 
per MAkacooi), J , that it would be impossible to give 
affect to the lower Court’s decrees without disturbing 
the ex-proprietary tenant’s rights, for if the plaintiff 
were entitled to possession of the trees, he would be 
entitled to enter upon the land to get at the trees, 
because when the law gives a right, it must be un- 
derstood to allow everything necessary to give that 
right effect. Bboki Nanban v J)kxa'^ Sing-s 

[I.L.B.,8A1L,467 

21. FOBFEITDBB. 

{a) BBBAOH OB COHBITIONS. 

256. ConGition for forfeiture, 

Construction of, — A condition of forfeiture should 
not be extended beyond the words in winch it is 
expressed, unless, perhaps, it is impossible without 
so extending it to ^iye, a reasonable construction 
the instrument in which it appeals Ram Nubsingh 
CHBOKEBBUrTY V, DWABKAKATH GaNGOOLY 

[23 W. B., 10 

267. — — — Condition for forfeiture.-— 
Conourreni remedies for bremh of conditions tn 
lease , — There is nothing incompatible in 
the two remedies of damages and forfeiture for breach 
of the conditions of a lease. Where there is an obli- 
gation (as in this case by a lessee) to doseieial suc- 
cessive acts, the obligation is brokemf anyone of the 


LATTBLOED AHB 

21. FORFEITURE— 

(a) Bbbaoh or Conditions — oonimued* 

Condition for foTfeitwcB-^continued, 

acts IS omitted when the time for its performance 
comes. The lessor xs not obliged to w'ait until the 
expiration of the term j nor the lessee liable to 
several successive suits for each partial breach of the 
condition, and then to one general penalty for the 
whole. Nor is it usual, when a penalty is provided 
for breach of condition, to bring two suits — one to 
enqune into the existence of the breach, and the 
other to enforce fihe penalty, Chfnbeb Nath Mis- 
SEB V. SiBBAB Khan , . , 18 W. E., 218 

258. Con^yance with 

agreement to re-purchase — Zease — A conveyed land 
to B., with a collateral agreement to ro-purchaso 
within a certain period f the right to redeem, how- 
ever, being dependent upon the due performance by 
A, of the conditions of a certain lease of the land in 
question which A., remaining in possession, agreed to 
take from B. The rent falling in arrear, B sold the 
land to C, within the period allowed A to redeem. 
On appeal the High Court set aside the sale, holding 
that there was no^atuial connection between the 
lease and the condition to redeem, and that the 
clause forfoifeiture was so vaguely worded as to have 
the appearance of a mere threat, as m equity, in the 
absence of specific mention of the nature of the 
failure which is to biing down the penatly of for- 
feiture, that penalty ought not to be enforccKl. 
Anonymous . •» . 1 Ind. Jur,, O. S., ISO 

S. C. Chibambaba Filbai v, Manikka Cubtti 

[1 Mad., 63 

259 . Breaebi of conditions in 

lease.— A breach of any of the stipulations ni a lease 
does not cancel the lease or give a right to eject, 
unless there has been an express provision to that 
effect in the lease. AtratJB Rtnqh v, Mohineb 
Dutt Singh . . 2 W. B., Act X, 101 

MAHOMBB FaBZ ChOWBHBY V. SHIB DoOIiABICB 
Tbwabeb , . , • 6 W, E., 103 

Ttjmbezoobbben Chowbhey V. SuBWAB Khan 

[7 W. B., 209 

260. JBgectment — 

Ryot with right of occi^pancy — A ryot with a right 
of occupancy, though holding undei a tempoiaiy 
pottah for a term of years, cannot be ejected by his 
landlord, unless the latter can piove a stipulation 
under section 7, Act X of 1859. Sheeb Dyad 
PAUIiEET ??. DWABKANATH SoOKTTL 

[2 W. E., Act X, 54 

261. — — Improper inse 

of land — JBjeciment. — Where a tenant has been 
guilty of a breach of duty in the use of his land, such 
as making a tank in it, building on it impioperly, or 
changing the character of the cultivation, such con- 
duct does not necessarily operate as a forfeiWe so as 
to render the tenant liable to ejectment. Noyna 
Misseb V Rupikdn 

[I. L. E., 9 CalCo 609 : 12 C. L. B., 300 
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21 FORFEITURE — continued. 

(a) BeEACH OE CONDITIONS“CO»!fl«Wf^. 

Breach of conditions in lea8e-^co7itznued. 

262. Destruction of 

trees and alteration of cuUwation ly tenant , — 
Right of re-entry, — S^me of tlie trees in a grove were 
destroyed, and the tenant brought the land on which 
they had existed into cultivation His act operated 
to create a right of re-entry on so much of the land 
in favour of the landholder, Amie Sinq-h i? Moaz- 
ZXJM Ai^i Khan . • . , 7 3Sr, W., 58 

263. Forfeiture for 

neglect to cultivate — Construction of lease — ^Where 
it was a cwidition in the kabuliat that the tenant’s 
holding would be forfeited if he neglected to cultivate 
the land without reasonable excuse, — Feld that the 
condition could not be regarded as a meie terror- 
em clause, since, if it came to the selhng up of the 
tenure for default, it made a great difference to the 
landlord whether the land had been properly culti- 
vated or not. Golam Ali Chowdhey v Bhosai 

[26 W. B., 227 

264. — Eight to cancel tenancy. — 

Zemindar, — Resumftion of land for non-cultiva- 
tion. — A zemindar cannot put an end to the relation 
of landlord and tenant, except in the manner provided 
by law A tenancy is not determined by the meie 
fact that the tenant has allowed the land to remain 
uncultivated. Dinabhandu v Lokanadhasam:! 

[X. Xj. B., 6 ISXad., 322 

265. Fon-payment 

of rent — Omission to pay rent may he a good ground 
for a suit foi an ears of rent or tor e 3 ectment, but 
not for the cancelment of a pottah not otherwise im- 
pugned. Umeithnath Chowdhet V Koonj Be- 
HAEX SlNCH .... W. B., E. B., 34 

266. Non-payment 

of rent — The right to cancel a lease for non-payment 
of rent by a lease-holder not having a permanent or 
transferable interest m the land being given by sec- 
tion 22, Act X of 1859, need not be provided for in 
the lease. Kahib Gazee v. Mohadebee Dossia 

[6 W. B., Act X, 47 

267. Iiiability to have tenancy 

cancelled. — G-athuli tenant, — Non-payment of as- 
sessment — Where a gatkuli tenant omits to pay the 
assessment on his gatkuh land, he does not lose his 
right to the land unless some other person is put in 
possession by Government Any one simply taking 
possession is merely a trespasser, against whom the 
gatkuh tenant would be entitled to recover Mae- 
HAEI VABAB RAOHOJI t). THKABAM VALAB DaEKO- 

Ji 6 Bom., A. C., 86 

268. ISTon-payment of rent.— 

Dease, Construction of , — Conditions for forfeiture, 
— Where a lease of 1847 contained two provisions, 
one for the payment of Rl,300 as rent, and the other 
was a stipulation for forfeiture and re-entry on de- 
fault of payment, and by a solehnainah of 1848 that 
rent was put an end to, and in lieu thereof the lessor 


( 3026 ) 

♦ ^ 1 
IrAiroiiOBB A:^ TWAmJ^coniinued, 
21. FORFEITURE — continued, 

{a) Beeach oe Co^mTiO'SB--coniimed* 

X7on-pa3nnent of xent-^contmued 

received back a portion of the land leased in 1847, 
but by a subsequent solehnamah of 1858 the lessees 
agreed to pay B334 as rent, hut no new provision 
was made for re-entry, and no fresh stipulation for 
forfeiture, — 3eld that the clausS of forfeiture and 
re-entry, m respect of the Rl,300 under the lease of 
1847, id not apply to the R334 under the solehnamah 
of 1858. Rithaioonissa r, Soopijn Jan 

[18 W. B., 244 

269. ~ - Fjeetment,-F 

Right of occupancy — Bengal Act FIJI of s, 
52 — The mere omission to pay rent for five years 
does not of itself amount to forfeiture of a ryot’s 
right of occupancy, and wiU not he sufficient to sus- 
tain an action by the landloid for the recovery of the 
ryot’s holding A ryot having a right of occupancy 
cannot he legally e 3 ected, unless under an order regu- 
larly obtain^ under section 52 of the Rent Law, — ^that 
is, under a decree for arrears of rent unsatisfied within 
fifteen days from the passing of the decree. Must- 
ATULLA V, Hooezahan . X. Xi. B,, 9 Calc., 808 

270. Baalure to pay rent at due 

date,— W-F: B. Rent Act, XVIII of 1873, s. 93 
(c ). — Suit for cancelment of lease, — Breach of con- 
ditions involving forfeiture, — The plaintiff, the re- 
presentative mjiitle of a lessor/sued under clause (c\ 
section 93 of Act XVIII of 1873, for the cancel- 
ment of a lease, on the grounds, among others, that 
the lessees had paid the rent to the Collector, c» 
accent of the revenue due m respect of the estate, 
instead of to him, secondly, on the ground that 
they had failed to pay certain instalments of rent 
on the due dates, thereby committing breaches 
of the conditions of the lease involving its forfeiture. 
Feld, on the constniction of the lease, with refer- 
ence to the first ground, that as the lease was intend- 
ed to he perpetual, and as the rent had been paid 
to the Collector for many years undei an arrange- 
ment effected between the parties to the lease, and it 
was not shown that the plaintiff had repudiated this 
arrangement (even if he had the power of so doing) 
or demanded payment of the rent directly to himself, 
payment of rent by the lessees to the Collector did 
not amount to a breach o| the conditions of the lease 
with reference to the second ground, that the lease 
being intended to he perpetual, and no arrears of rent 
bemg due, irregularity and unpiinctuahty in the pay- 
ment of the instalments of rent in question were not 
ISreaches of the conditions of tjwJlease involving its 
forfeiture Ablakh Rai v Abcmab Khasst 

CI.B,B.,2A11„437 

271. — — Breach of condi- 

tions of lease, — Delay %n payment of rent, — Right 
to interest. — In strfiit law a farmer forfeits his lease 
by the withdrawal pf the personal security given by 
him at the time of taking the farm But cases of 
forfeiture are not fj|voured when no injury has result- 
ed, or when a money compensation is a sufficient 
remedy. Mere unpunctuality in the date of payment 
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IiAHBIiOBD ABD TEBABT— 

21. EOREEITURB-— 

{a) Breach or Conbitiohs— co?ij5wmei. 

Failure to pay rent at due date— 
of rent IS no ground for foifeituro. The zemmdai, if 
he has sustained injury hy such unpunctuality, may 
sue for the interest due during the period m which 
the different instalments remained unpaid and for 
conditional foifeiture, hut he cannot demand at once 
the absolute foifeiture of the property. AIiXTM 
Chxtstdeb Shaw Chowhhey v, Mobah 

[W. B., 1864, Act X, 31 

27 g!. BigM to re-enter, Accrual 

of. — Belief against forfeiture for non-payment of 
rent — ^Jt is not absolutely necessary for a lessor to take 
legal measures for obtaining possession of the demised 
pioperty on accrual of right of re entry for breach of 
covenant. He may (if he can do so peaceably and 
quietly) take possession thereof without having 
recourse to civil proceedings (which are only neces- 
sary in case he apprehends lesistance) , and if he does 
so re-enter he cannot be sued for tiespass, inasmuch 
as the interest of the lessee becomes forfeited, and 
the lessor enters on what is in fact his own property. 
The mere fact of demanding rentdn one year is not 
sufficient to create an obligation to make such a de- 
mand in subsequent years/ or ^on failure thereof to 
debar the right of re-entry. Belief may he granted 
by the Courts in India against forfeiture for non- 
payment of rent A lessor who has re-entered on 
the demised property f(pr breach of «r particular con- 
dition can, when called upon to defend his position, 
plead other breaches which might have justified the 
rS-entry, and cannot he restricted to prove only that 
undei which he originally claimed re-entry. Gbeat 
Eastbeh Hotel Company n. CoiijEctob of Al- 
lahabad . . .2 Agra, Ex., O. O., 1 

273 . Belief agaiust forfeiture. 

— Benaliy — Non-payment of rent, — Third defend- 
ant, purchaser of the interest of first and second 
defendants, held certain lauds under the terms of a 
permanent kanam (A.), which contained the follow- 
ing condition , ‘'And (I have also agreed) that on 
failure to pay the said quantity of paddy the kanam 
amount of 550 fanams shall be received by mo, and 
the land restored.'' In a suit by the kanamdar to 
recover possession for non-payment of rent, — Seld 

^hat this condition of redemption was intended as a 
penalty to secure regular payments of the rent, and 
that, such being the original intention of the par- 
ties, the penalty was one which ought to he relieved 
against. Kotta l Up pi u. Edavalath Thatka^t 
Kambudibi . *'■ 7 ^ . . .6 Mad., 258 

274. Condi tiomnmo- 

^urran lease for forfeiture on non-payment of rent, 
— ^Where, in a mokurrari lease, there was a condition 
that, in case of non-payment of qne year's rent, and 
its falling into arrears, the mokurrari settlement was 
to be cancelled, and drfault was made and a suit for 
ejectment was brought, — Meld that, independent- 
ly of the Bent Act, the defendants should be allowed 
in equity a reasonable time to pay the landlord's 


LAEDIiOBE AEE TIS:N[ATSiT--^<!onknued. 

21 FOBFBITUBE— 

(a) Bbeaoh 01 ^ Conditions— 

Belief against forfeiture— 

(lues in order to pi event forfeiture Mahomed 
Amekb V, i'EBYAa 8maH . I. E, B., 7 Calc., 568 
ft [9 C. E. B., 185 

276. — — Mulgaim lease, 

ooid for non-payment of rent or alienation ---Belief 
against penalty, — Where a perpetual lease was 
granted subject to a condition that if the rent was 
not paid in any year or if the land was alienated by 
the tenant the Tease became void and all rights to 
improvements effected hy the tenant forfeited, — Meld 
(1) that a sale of the tenant's right m e3t;ftCution of a 
decree for arrears of rent, obtained by the landlord 
and transfeiTed by him to a stranger, was not a 
breach of the condition gainst alienation; (2) that 
the landlord having already sued for arrears of rent 
for three years without claiming recovery of the 
land could not again sue to recover the land on the 
ground of non-payment of rent during those years ; 
(3) that the forfeiture could not be enforced against 
the purchaser of the tenant's rights at the execution- 
sale for non-payment of rent which accrued subse- 
quently to those thiee years, as the condition must bo 
held to have been intended to secure payment of the 
rent, and the penalty ought to bo relieved against. 

SUBBABAYA KAMTI V, KBISHNA BAMTI 

[E E. B., 6 Mad., 150 

270, Mulgaim lease, 

-—Non-payment of rent.— -Penal clause.— lx\ a mul- 
gaim lease dated 1849, it was stipulated that if tho 
lent fell in an oar in any year, the lease should bo 
cancelled,— that this clause must bo constrtied 
as a penal clause which should be relieved against. 
Koital JJppi V. Mdavalath Thathan Namhudri, $ 
Mad, 258, followed. Nabayana Sanabhoga %u 
BTabayana NaYak . I. E. B., 6 Mad., 327 

277 . Non-payment 

of rent. — The Court will not relievo against tho for- 
feiture of a lease caused by non-payment of rent, al- 
though the lessor on previous occasions has waived 
the forfeiture. Chtenho d, Soxtza . 1 Mad., 15 

278. Planting trees. — Liability 

to eyeciment. — Consent of landlord, — Meld that a 
ryot having a right of occupancy forfeits his holding 
and IS liable to ejectment therefrom if he plants trees 
on a portion of his holding without the landlord's 
consent. JbwaBamu. Fhttee Singh Tess Singh 
V, Bam Dass . Agra, E, B., 125 : Ed. 1874, 94 

279. — — Bight of tenants 

to plant trees without consent of zemindar,— 
question whether tenants have a riglit to k('ep up or 
renew existing haghs by planting new trees without 
the consent of zemindar, must be determined with 
icference to tho custom of the country JhonA 
Singh v, Neaz Begum . 2 Agra, Ft. II, 183 

280. Maafeedars of 

Government —Meld that the plaintiffs, being mere 
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LAKDIidfeD A3SID TENANO? — eonhnued, 
21. POBFEITURE — conUnued. 

(a) Beeach op Qo-^j>VLiom---eonUnued» 

Planting trees— 

maafeedars o£ a moiety of tlie rigEt of Government, 
had no right to plant^trees themselves or to prevent 
the zemindars from planting the trees, as they had 
no right to the land. Azueeoodeen v, Mohue 
SiNOH 2 Agra, 166 

28L — 'Ejectment for 

planting trees.^lo. an action of e 3 ectment for plant- 
ing trees the penalty of foifeitnre not to he en- 
forced as a matter of strict right , the Court may 
make a decree for removal of the trees Kooba ». 
Biok . » . . . . 8 IT, W., 322 

282. Ejectment — 

Liability to forfeiture of eMire holding hg plantiriy 
on one portion. — A tenant planted trees on one of the 
plots of land comprising his holding, an act which 
lendered him hahle to ejectment He paid rent, not 
in respect of each plot of land, hut in respect of the 
entire holding. Keld that he was liable to ejectment, 
not merely from the plot on which he had planted 
the trees, but from his entire Ijpldmg. Bhoiai o 
Bajah op Bansi . . I. L. K., 4 All., 174 

288. — Erohihition 

against planting trees and sinking The 

plaintiff, the representative-in-title of the lessor, sued 
under clause (c), section 93 of Act XYIII of 1873, for 
cancelment of a lease on the ground, amongst others, 
that the lessees had planted trees and sunk wells and 
had allowed their tenant to do the same without the 
lessor’s consent, thereby committing a breach of the 
conditions of the lease involving forfeiture. Seld 
that the condition as to the planting of trees and 
sinkmg wells being merely a prohibition, and not a 
condition the breach of which involved the forfeiture 
of the lease, the lease could not be cancelled because 
the lessees had planted trees or sunk wells, and allow- 
ed their tenants to do the same, without the lessor’s 
consent, — ffeld also that, assuming that the lessor 
was entitled, on that ground, to the cancelment of 
the lease, cancelment was not to be deemed the in- 
variable penalty for the breach of such a condition 
as that mentioned in that ground. The Full Bench 
ruling in Bheo Churun v. JBusunt Singh, B N, W , 
282, followed. Abiakh Bai u. Salim Ahmed Khan 
[I. li. B., 2 AIL, 437 

284. Sub-letting.— of ten- 

ants to let their houses —Whether tenants are en- 
titled to let their houses, or whether, in the event of 
their lettmg houses, the zemmdar can claim for- 
feiture must he determined with reference to the 
custom of the village. Bam Bhksh Sing-h i?. 
PuEDUMirN Kishoee . 2 Agra, Pt. II, 202 

286. Covenant not 

to sub-let. What constitutes breach of — Where there 
IS a covenant not to sub-let, what constitutes a sub- 
lease causmg forfeiture ? ELM that the lessee must 
transfer all his rights of collecting rents and of suing 
for them in the Courts, and that although a sub- 
lease may not he so absolute and complete as to make 
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IiAiroiiOED ABb TBITATra— 

21. FOBFEITURE — continued, 

(a) Beeaoh op CoNmTiONS—eontimed, 

Sub-lettmg — continued, 

tbe lease ipso facto void, yet it may be such a fraud- 
ulent evasion of the terms of the covenant as to 
entitle the plaintiff to equitable relief The mere 
fixmg of a sum to be paid by the^ suh-tenant to the 
farmer, and the declaration of the ^snh -tenant’s right 
to all sums collected beyond that amount, are not 
sufficient to convert an agency into a suh-lease. 
Alum Chhndee Shaw Chowdhey v Moban 

[W, B., 1864, Act X, 31 

286. Alienation of tenure.— » 

Liability to forfeiture — A tenant who alienates Ms 
tenure does not thereby subject it to forfeiture. 
Bwabkanath Miseee V, Kanaye Siedab 

[16 w. B., m 

And see Cases itndee Bight op Occupancy — 
Teanspee op Bight. 

287. Transfer of lease.— 

of unlicensed transfer of lease, — Suit for ejectment, 
— The plaintiffs were mokurran lease-holders, prior 
to whose lease the proprietor granted a pottah of the 
same land to A,, with a stipulation that A, should 
not let the land to others without leave. A, after- 
wards, with the proprietor’s consent, sold Ms lease to 
JS, who again, without such consent, solcLMs rights 
to the defendants. The plaintiffs sued to eject the 
defendants as trespassers. J^eld that as there was 
notMng m the condition on which the plaintiffs (as 
exercising the proprietor’s rights) rely that implies 
right of re-entry upon the land in case of a breach of 
that condition, the only effect of the want of the 
plaintiffs’ consent on the part of the plaintiffs to JB.’s 
sale was to maintain unimpaired Eis hahility to the 
landlord, without reference to the arrangement be- 
tween JB and any other parties And therefore the 
plaintiffs were not entitled to eject the defendants. 
Goedon, Stuabt, & Co , w. Taylob 

IW. B., E. B„ 9 

288. Transfer tenure. — Trans- 

fer of non-transfer able tenure, — The transfer of a 
tenure not transferable Jby the custom of the country 
gives the zemmdar no right to take actual possession 
so long as the rent is paid by the recorded tenant or 
his heirs, and not by a stranger, JoY Kishbn ^ 
Moohbejee V, Baj Kishen Moohebjeb 

[6 W. B., 147 

280. Cuttack, Tenures 

%m — SurharaJcan tenures, — Al ienati on uiithoui con- 
sent of landlord — Alienation of s^eral co- 

sharers, — The alienation of a surharakm Isenure in 
Cuttack, and a fortiori the alienation of any portion 
of such tenure, is invalid without the consent of the 
landlord. Assuming that the sale of such a tenure 
would entitle the laiailord to re-enter as upon a for- 
feiture, the sale of a portion thereof by one of several 
co-sharers would not work a forfeiture of the whole 
tenure. Bassobathy Huei Chundbb Mahabattba 

V BAMA KeISHNA JANA 

[I. Ii. B., 9 Calc., 526 : 13 O. L. B., 114 
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LANDLOED AND TENANT -^continued, 
21. FOREEITUBE— 

(a) Eebaoh of Conditions — continued* 

290 ^ Waiver of forfeiture.-— 

ceptance of rent. — The acceptance of tlie rent by the 
landlord after the institution of a suit to recover 
possession of the land is not a waiver of a forfeiture 
by the tenant under a condition in the lease. A 
tenant, upon payment of all costs of the suit, will be 
reheved from the consequence of such forfeiture, in 
accordance vdth the practice of Courts of Equity in 
England and America. Timmarsa Pubanik v 
Badyia . . . 2Bom., 70: 2rLdEd.5 66 

291, Acceptance of 

rent. — Receipt of rent is not per se a waiver of every 
previoils forfeiture , it is only evidence of a waiver. 
Cktjndbb Nath Missbb v. Sibdae Khan * 

[18 W. B.r 218 

292, — Acceptance of 

rent. — A lease provided that every four years a mea- 
surement should he made either by the lessor or 
by the lessees, and additional rent paid for accretion 
to the land leased. It then provided for failure 
on the lessee’s part to execute a kahuliat for the 
excess lands in the following terms If, at the fixed 
time stated above, we do ^ not take an Ameen and 
cause uTeasurement to be mad (5 you will appoint an 
Ameen and cause the entire land of the said chur to 
be measurewi, and no objection on the ground of our 
recording or not our»-presence on such measurement 
chitta shall be entertained, and we wTlll duly file a se- 
parate dowl kabuliat for the excess rent that will 
be found after deducting the settled land of the dowl 
Executed by us from the land settled therein. If w^e 
do not, we will be deprived of our right of obtaining 
a settlement of such excess land, as well as of the land 
which will accrete in future to the said chur, and no 
objection thereto on our part shall be entertained ” 
In a suit by the lessoi, alleging that in 187G he had 
caused a measuicmcnt to be made, and had called on 
the lessees to execute a kabuliat for the rent of 
certain excess lands, and praying that the lessees 
might be ejected, tlie lessees pleaded that the lessor 
had waived his right to enforce the foifeiture 
by subsequent leceipt of lent It appeared that 
payments had been made to'^ the lessor by the les- 
sees, which were accepted as rent, but were 
kept in suspense, subject to payment by the lessees of 
the “ lemaming amount Held that such a qualifi- 
cation did not make the payments anything else than 
payments of icnt, and that the lessor had waived his 
right to insist on le-eutiy on the lessees’ failuie 
to measuie th® lands, oi execute a kahuhat wh^n 
called ou^ to do Tv?*' ■ Dai'enport v Queen, L li , 
3 App Cas rio5, followed Kadi Keishna Tagoee 
v. Fuzle Adi CiiownnET 

[I. L. B., 9 Calc,, 843: 12 C. I,. B., 592 

(S) Deniad op 'Title. 

293, Denial by tenant of title of 

landlord. — liefmal to pay rent where decree is ob- 
tained for possession against landlord . — As ageneial 
rule, wheie a peison takes land from another and 


DANDLOBB A3SrB ^imAlSilS^conUnmd. 

21. FORFEITURE— 

{h) DiiNlAL OP Hmm^conlinued. 

Benia 1 by tenant of title ^ of landlord— 

continued. 

pays rent to him he cannot deny the title of his land- 
lord , but he is not piecludcd oi’^cstopped froni ])roving, 
when sued foi rent, that that title has expired. Ho 
is not warranted, however, in refusing to pay rent 
simply on the apprehension that he may be called on 
to pay the rent by a paity who is said to have 
obtained a decree against the landlord for the land. 
Even if a decree has been passed against the person 
from whom the landlord derives his title, he is enti- 
tled to recover his rent until the decree is put in force. 
Biten & Co. o. BtrsHO Moxee Dasseit 

[14 W. B., 85 

294. f— ' Assignee of land’^ 

lord — The fact of a tenant having stated in a former 
suit that he had a good title as against a person alleg- 
ing himself to he the assignee of the original land- 
lord, does not constitute a forfeiture of the tenure in 
favour of the landloi^ or w^arrant a suit by the landlord 
for khas possession. Dooeg-a Kripa Rot v. Janoo 
Lathah . • % • , .18 W. B., 465 

296. — LiahiUty to 

ejectment , — Where it is proved that one man has been 
the tenant of another, it is necessary, befoiv the 
former can bo ejected, to show that the tenure has, in 
some way or other, come to an end, and the tenant can- 
not be said to have put an end to his relation w iih Ins 
landlord or denied his title if, m order to save himself 
fiom ejectment, he, for a tune, attorned to a third 
person who legally put himself in the place of landlord. 
Haeadhun Mhudhcjs: «. Dinobtjndhoo Mojoom- 
DAB . * . . * . 26 W. B., 319 

296. — — f^orfeiitm of 

tenure. — JSjectment . — The weight of authority of the 
decisions of the High Court is m favom of the view 
that when a tenant directly repudiates the relation of 
landlord and tenant and sets up an adverse title in 
himself, the landlord is entitled to take possession 
nicspective of the period during which the tenant 
may have been in possession. Skxjmsheb Ali v. 
Dota Bibi . . . . 8 O. Ij. B., 150 

297. - - A,, a ryot with 

right of occupancy, in a rent-suit brought against 
him by B , the purchaser of an aima mchal, denied 
the existence of the rclatio-nship of landlord and 
tenant between himself and B , on the ground that 
the lands occupied by him weie not included m tbe 
aima mehal purchased by B. B.^s rent suit having 
been dismissed for failure of evidence on i.his point, 
B afterwards bi ought a regular suit to evict A., and 
for mesne profits. Held that A.^ by denying tbe title 
of B. in the rent smt, thereby fox t'eited his rights of 
occupancy, and hecame liable to eviction. Mozhitb- 
ODBiN V GtObinb Chitndee Nundi 

[I. Ii. K., 6 Calc., 436 

See SXTTTTABHAHA DaSSEB V KbiBHNA CHFNBBE 
Chatteejeb . . 1. 1,. B., 6 Oalc., 65 

[6 a Ii* E., 376 
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LAITBLOTID AND TUNANT-^coniimed. 

21. EOEFEITURE — continued, 

(b) Deniax oe Tin^-^continued. 

Bernal by tenant of title of landlord— 

continued. 

And IsHAN Chundee Chattoeadhta Shaha 
Chtjen Dtjtt • . I. B. R., 10 Calc., 41 
[12 C. li. R., 414 

298. — Suit for eject- 

ment — In a suit for ejectment, where it is alleged 
that the defendant has forfeited his tenme by denying 
his landlord’s title, the forfeiture must be strictly 
proved. It must be proved what th<? defendant said, 
and the judgment in the suit in which he is alleged 
to have denj^d the title is not sufficient. Ahtjllta 
Debia V, Bhyettb Chundee Patteo 

[25 W. R., 147 

209. JSjectment, Suit 

/or.— To a suit brought to recover rent m 1877, the 
defendant set up his lakhiraj title; this suit was dis- 
missed. In 1880, in a suit brought by the same 
plaintiff to obtain khas possession of the land m ques- 
tion in the former suit, against the same defendant 
and three others claiming under the same title as 
himself, the defence that the laud was lakhiraj was 
set up by all. Meld that the case fell within the 
principle of the case of Suttyahhama Masses v. 
Krishna Chunder Chatter jee^ I L. E.y 6 Calc , 55, 
and that the plaintiff, who had successfully proved 
that he had collected rents from the predecessors of 
the defendants, was entitled to evict them as tres- 
passers on their failure to piove their lakhiraj title, 
ISHAN Chtjnbee Chattopabhya V Shama Cheen 
Dxjtt . I. L. R., 10 Calc., 41 : 12 C. L. R., 414 

300. - — I Setting up per- 

manent tenure — In a suit for ejectment, where the 
defendant set up a right as a permanent tenant,— 
Meld that the setting up of this right was a repudia- 
tion of the landlord’s title for which he was liable to 
immediate ejectment. Baba u. Vishtanath Joshi 

[I, Ij, R., 8 Bom,, 228 

301 . fQij* eject- 

ment — Cause of action. — Written statement. — P and 
K. brought a suit for ejectment on the allegation 
that their tenants had failed to come to a settlement 
in lespect of a ceitam jote, and that a notice to quit 
had thereupon been served on them The defendants 
(tenants) in their written statement denied the land- 
lords’ title. The lower Courts found that the jote 
belonged to the plaintiffs, and the defendants had 
been and still were in possession of the same as 
tenants ; but dismissed tbe suit on the ground that 
the service of notice had not been proved. Meld (on 
second appeal) that, inasmuch as the cause of action 
must be based on something that accrued antecedent 
to the suit, the denial by the defendants of their 
landlords’ title in the written statement would not 
entitle the plaintiffs to a decree on the ground of for- 
feiture. Peaknath Shaha v Madhu Khhlit 

B., 13 Calc, 96 

302. — — Suit for ejecU 

meni. — Repudiation of tiUe.—Setiing up d>ff‘erent 
tenure from that alleged hy landlord, — The plaintiff 
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21. POBPEITUBE — continued, 

( h ) Dehial oe Title— 

Denial by tenant of title of landlord — 

continued 

in 1870 hi ought a suit for rent, in which the defend- 
ant set up and filed a permanent howladan lease, hut 
admitted that he held at the rent alleged hy the 
plaintiff, and that suit was decreed*, the Court think- 
ing it unnecessary to decide the question of the valid- 
ity of the tenure set up by the defendant. In a 
suit brought after a notice to quit, which was found 
to he invahd, to eject the defendant, and for a de- 
claration that he had no such permanent howladari 
tenure as he alleged, the defendant again set up the* 
howladan lease under which he admitted he had 
paid a fixed rent to the plaintiff Meld that, though 
the defendant repudiated the particular holding which 
the plaintiff attributed to him, he did not question 
the plaintiff’s right to receive the rent, and therefore 
did not m any sense repudiate his landlord’s title. 
What he did amounted merely to questioning the 
right of the landlord to enhance the rent, which was 
not such a disclaimer as would result in law in a 
forfeiture of his tenure The plaintiff therefore was 
not entitled to eject the defendant without giving 
him a proper notice to qui|. Vivian v. Moat, L, K, 
16 Ch, 730f distingu^hed, on the ground that the 
principle on which it is based is wholly inapplicable 
m Bengal, Baba v. Vishvanaih Joshi, *1, ME, 
8 Mom,, 228, dissented from. Xali Keishka Ta- 
aoEB V Golam Ally . I, R., 13 Calc., 248 

The principle laid down in Vivian r. Moat, L, E., 
16 Ch, M,, 730, is not apphcable to this country,. 
Kali Kishen Tagoee u. Golam Ali 

[I. Ii, B ,5 13 Calc., a 

303. — - Tenant setting 

up a permanent lease — Notice to quit — Ejectment 
suit — The plaintiff sued for possession of certain 
land which had been demised to bim by tbe first 
defendant. The fourth defendant set up a previous 
purchase from the third defendant, who, he alleged, 
was a permanent lessee fiom tbe first defendant’s 
father, and he contended {inter aha) that his vendor 
not having been seived mth a notice to quit, he could 
not he ejected. The lower Appellate Court held that 
the plaintiff could sue the defendant Ko. 1 only for 
specific performance, and could not eject the foimer 
tenants with or without i]S>tice On appeal hy the 
plamtiff to the High Court, it was contended for him 
that the defendant Ho. 4, having set up a permanent 
lease, had denied the landlord’s title, and was not, 
therefore, entitled to any notice to ap .?b. Meld, con- 
firming the lower Appellate Cou#s decree, that the 
plaintffiE could not recover, in ejectment, without pre- 
vious notice to quit By his statement, that his 
alienor (defendant Ho. 3) was a permanent tenant and 
had not received notice to quit, the defendant pleaded 
an alternative defence he was entitled to make, and 
could not, therefore, be regarded as having consented 
to the contract of yearly tenancy (which was alleged 
by the plaintiff) bemg treated as cancelled. PuE- 
SEOTAM BAPU t>. DATTATBAYA 

[I. ii. R., 10 Bom„ eea 
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22. ABANDONMENT OR RELINQUISHMENT 
* OE TENURE. 

304. Verbal relinquishment.— 

Sufficiency of relinquishment — The meie uso ot tho 
words ” m conversation by tlic ten- 

aut> when called npon by the zemindar to pay in- 
creased rent, were;beld to be insufficient to constitute 
a lelinquishment where there was no acceptance of 
the same and not even a verbal notice to quit, or to 
justify the zemindar in letting the tenure to another. 
BonomaIiEE Ghosb V, Dbxij Siebab 

[24^,11., 118 

305 . Cultivating ryot leaving 

land " uncultivated. — Relinquishment of land — 
Vet'bal relinquishment, — When a cultivating ryot 
goes away from the land which he has occupied and 
neither cultivates nor pays rent for it, he has wholly 
relinquished the land. The rehnquishment need not 
be in writing, MuKHEEtJunsBir v, Mahomed Ali 

CeW.B.,67 

306. Relinquishment 

of tenure.-^'When a ryot, without giving any notice, 
goes away from the land he has occupied, and neither 
cultivates it nor pays renj, the landlord is justified 
in assuhaing that he has lelinqaished it . and the ryot 
has no right to ask to be reinstated m possession on 
the ground ‘that he has never formally relinquished 
the land. Bam Chstno v. Goea Chahd Chung- 

« 'X24W.E.,344 

307. * Deiermina- 

4ion of tenancy, — Abandonment of tenure. — Plaintiff, 
a mirasldar, purchased certain land m 1850 which he 
allowed to he waste from 1853. In 18G6, on the appli- 
cation of the first defendant who was also a mirasidar 
to the second defendant, the local Revenue authority, 
the land was granted to the first defendant and made 
over to his possession. Plaintiff was admittedly in 
arrears of kist. In a suit by plaintiff to recover the 
land, it was contended that non-cultivation and non- 
payment of rent for a considerable time warranted the 
Revenue authorities in entering upon and disposing of 
the land JBCeld^ m special appeal, that plaintiff's ten- 
ancy could only be determmed by his resignation 
or abandonment of his holding, or by the procedure 
laid down m Act II of 1864i, that the letting land he 
fallow does not necessarily lead to the inference of 
abandonment ,• and that, in the present case, plaintiff, 
not being found to have abandoned the land, had 
been ejected in a manner which the law does not 
recognise Special Appeal 139 of 1858, Mad. 
S D, A., 1859, j S, C 482 of I860, Mad, S. % 
Ani 186t^ p, 112; Genju Meddi v Asal Ueddi, 1 
Madu, 12 , Kumaradeva Mudah v. Nallatamhi Red* 
di, 1 Mad,, 407 , and Sanumathaiyan v. Samviathai- 
ym, 4 Mad, 158, considered. Rajagoeala Ay- 
TANGAE U. COEDBOTOR OE CHI^GXBPtTO? 

[7 Mad., 98 

308. Surrender of 

tenancy — Mere non-occupatioii^and non-cuItivation 
weie held not to amount to a surrender of the ten- 
ancy so as to get nd of hability to pay the rent nor 
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22. ABANDONMENT OR RELINQUISHMENT 
OP TENURE— 

Cultivating ryot leaving land unoulti** 
vated — continued. 

does the denial by the defendant in a former suit that 
ho occupied the land amount to a notice of surrender. 
Balaji Sitabam Naiik Salgavkab u. Bhikajx Sox- 

ABE PbABHU KaNOEEKAE 

[I. X.. B., 8 Bom., 164 

Ybnkatbsh Naeaxak Pax p Keishnaji Aejttn 

[I. Ii. B., 8 Bom., 160 

309 . 1 Kon-cultxvation of portion 

of jote. — Relinquishment —The non-cultivation of a 
small poition of an ancestral joto by %e admitted 
holders for one year owing to their minority, does 
not amount to jelinqmshment as laid down in Muneei - 
uddeen y. Mahomed Ali, 6 W It, 67, Radha Ma« 
DHUB Pax 13 . Kaxbe Churn Pax . 18 W. B,, 41 

310. Abandonment of portion 

of ^otQ.---Jjiahility for rent ofentiie Joie , — As long 
as a ryot retains possession ot any portion of his jote 
he is liable for the rent of the whole. Saroda 
Soondubee Dbbbs v Hazes Mahomed Mundux 
[6 W. B., Act X, 78 

811. Abandonment of sbare of 

bolding. — Separated member of Hindu family.---- 
Where a separation takes place in a joint Hindu 
family, and one member becomes the owner of a khas 
share, being a portion of land with a house, which 
(after living in it dor sWe time) he eventually aban- 
dons, the zemindar is entitled to deal with it in the 
same way as ho is entitled by law to deal with the 
abandoned holding of a cultivating ryot. Laxxa 
Nueohed Laxxw. Putteh Bahadoob Lacx 

[24 W. B., 89 

312 . Voluntary abandonment 

of permanent tenure. — Repress relinquishment 
-—Determination of tenancy . — A voluntary abandon- 
ment ot a permanent and transferable tenure for a 
long period, without any inevitable force, merger, or 
other cause beyond the power of the holder, is tanta- 
mount to an express rehnquishment. If a man so 
abandon his holding for years, neither he, nor any 
one under him, can reclaim it. Chundbrmonbb 
Nxa Bhoosun i). SuMBHOO Chundeb Chuckeb- 
BUTTY .... W. B., 1864, 270 

Shoodan Kubmazab V, Ram Churn Pax 

[2 W. B», 187 

313 . ... ISTon-payment of rent witb 

loss of possession.— Non-payment of rent, coupled 
with the fact that the plaintiff was for five years out 
of possession, was held to amount to a relinquishment 
of land. Nuddeab Chand Poddar r. Modhoosoo- 
DUN Dbx Poddab . . . 7 W. E,, 188 

314 . Hon-payment of rent for 

some years. — Claim to eject tenant put in by land- 
lord aftei rehnquishment — In a suit toi ejectment it 
appealed that the plaiutiJI had pui chased the house 
which stood upon the plot in dispute thirteen years 
pnoi to the institution ol the suit, that he had occu- 



( 3037 ) 


DIGEST OF CASES 


( 3038 ) 


liANDIiQRD AND TBl^lAN^^eojitmued, 

22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE — continued. 

TTon-payment of rent for some years — 

continued 

pied it for four years and then left the disfci ict for busi- 
ness pui'poses, paying no rent for the seven or eight 
years of his absence, auring which the zemindar put 
the defendant m possession and took rent from him, 
Seld that, even if the plaintiff had a right when he 
went away to occupy the land if he chose to do so, as 
he did not do so, he had no right on his return to 
eject the defendant. Mutty Sookxtb v Gundtje 
SooiftTB ..... #20 W. B., 129 

315. Desertion of land and hous© 

by tenan^.~J2?yA^ of landlord to take possession. 
— When the house had fallen to the gi ound and the 
land been deserted by the^tenant, the zemindar was 
held justified m taking possession of the land as 
abandoned. Badam v. Michel 1 Agra, 266 
Bttitwoo Bebee V Sheo Buns Kakdo 

[3 Agra, Bev., 9 

310. Land left vacant by ten- 

ant.— right to possession.— -A zemindar 
who without unlawful means eirters upon the land 
after the ryoUs tenancy is at an end, and takes pos- 
session, cannot be sned for illegal ejectment Mah- 
MOOD Aei Khan o. Ounoa Ram . 3 Agra, 304 

317. Desertion by one of two 

tenants. — Relinquishment hg the orher^ — Lease hy 
landlord — Right of deserter to claim land subse* 
quently. — One of the two proprietois of a jote having 
deserted the land, the other proprietoi, while osten- 
sibly m possession of the entire jote, rehnquished it 
to the landlord, who let it to the defendants Some 
years after such relinquishment, the plaintiff, who 
claimed to have purchased the right of the proprietor, 
who had relinquished, sued to eject the defendant on 
the ground that the lelmquishment was not vahd. 
Meld that whether or not the relmquishmsnt was in 
fact valid, the landlord was under the circumstances 
entitled to mduct another tenant on the land, and 
that the plaintiff could not eject the defendant See 
Ishen Chunder MowleeJc v. Roorno Chunder Chatter- 
gee^ 3 W. R , 153 ; and Mamrullah v Ramzan Ali^ 
1 C. L. Rf 293. Boidonath Maji Koybueto v. 
Aupuena Dabee . . . 10 C. L. B., 15 

313, Condition for liability for 

rent tmtil express surrender.— and 
lessee — KabuUat — Suit for rent,— Notice of sur- 
render.— Surrender of land by tenant — The plaintiff 
was a mortgagee of certain land, and sued the defend- 
ant for the rent thereof for the three years 1871, 
1872, and 1873. He alleged that in 1866 the defend- 
ant had passed to him a kahnhat for one year , that 
the defendant did not vacate the land on the expiry 
of his term j that he (plaintiff) had sned him in 1868 
and 1870 for rent, and obtained decrees against him , 
that the defendant had not yet surrendered the land, 
and had not paid the rent, and hence the present 
suit. The defendant answered that he had not occu- 
pied the land duiing the years in dispute, and that 
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22, ABANDONMENT OR RELINQUISHMENT 
OF TENURE — continued 

Condition for liability for rent until ex- 
press surrender— 

it had been m the possession of the owner (the mort- 
gagor) The Subordinate Judge awarded the plain- 
tiff’s claim; hut the District Judge, m appeal, reject- 
ed it, holding that the plamtiff had failed to prove 
that the defendant had occupied tlfe land durmg the 
three years in dispute, and that the defendant’s con- 
duct in the former suits was ample notice to the 
plamtiff that he (defendant) had suiTendered the 
land On appeal to the High Court, — Meld that the 
result of the former suits was to estabhsh the fact 
that the defendant’s tenancy or hahility as a tenant* 
had continued until the end of the cultivating year 

1870 By the terms of the lease the defendant was 

liable until he restored the property to the lessor. 
He had, therefore, to show, as against the plaintiff’s 
claim for rent, that he (defendant) had terminated 
the tenancy by some mtimation to the lessor (plain- 
tiff) and put him in the way of acting on it by a re- 
entry on the premises. The High Court, according- 
ly, finding that there was no evidence m the case 
either of notice given to the plaintiff or of an oppor- 
tunity afforded to him of resuming possession of the 
land, remanded the cas^ for the determination of 
that question, observing that if such notice were 
given, and such opportunity afforded, the plaintiff 
could not legally claim rent after the end of the cul- 
tivating year. Venkatesh Nabayan Pai v. Keish- 
naji Aejun T . .1. L. B,j 8 Bom., 160 

319. Omission to make ex- 

press surrender. — Notice of surrender of land^ 
by tenant. — Splitting up of the cause of Sotion — 
Son’s liability on the fathers contract of tenancy. 
— On the 22nd April 1848 one A. mortgaged cer- 
tain land to the plamtiff. S (the father of R , the 
defendant), who was then tenant in possession of the 
land, attorned to the mortgagee (plaintiff) by a 
kabuliat dated the 1st June 1848 S. died in 1870 
in possession as tenant In 1877 the plaintiff sued 
the defendant B. as heir of S for three years’ lent^ 
from 1871-72 to 1873-74. TheMefendant answered 
that he had had no possession or occupation of the 
land since the death oi his father in 1870. It was 
decided in that suit that the defendant had occupied 
the land up to 1874, and a decree was made against 
him for the rent claimed.^ In July 1878 the pkmtiff 
brought the present suit for rent for-the subsequent 
three years, w , from 1875-76 to 1877-78. The de- 
fendant answered that he had given up the land in 

1871 -72. He did not assert, either m the former or 
ifi the present suit, that he ha4^jBf^n notice to the 
plamtiff of his intention to terminate hwi tenancy by 
surrendering the land to the defendant, nor did he 
allege that the plaintiff had assented to a surrender 
of it by the defendant without such notice. The 
lower Courts found kabuliat proved, hut threw out 
the plaintiff’s claim *on the ground that he failed to 
prove the defendant’s occupation of the land during 
the three years for which rent was claimed. In the 
second appeal it wa# contended for the plamtiff that 
the tenancy continued until the mortgage was paid 
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22 ABANDONMENT OR RELINQUISHMENT 
OF TENUEE — continued. 

Omission to make express surrender— 

continued, 

ofC Seld that S, hecame a yearly tenant of the 
plaintiff tinder the hahnhat, hut that he was not 
hound to continue his tenancy until the mortgage 
was paid off. Meld, also, that neither the plaintiff 
nor as yearly tenant could, without the consent 
of the other, terminate the tenancy without six 
months* notice ending with the cultivating year 
(30th June). Held, further, that the defendant as 
the son and heir of S. was responsible on his father’s 
contract of yearly tenancy, so far as he (defendant) 
''had assets of his father, and in order to free those 
assets ''from a continuing liability under that con- 
tract he w'as bound to give a six months’ notice 
of surrender to the plaintiff. The mere denial by 
the defendant in the former and present suit, that 
he had ever occupied the land, could not operate as 
such notice, and his non-occupation or non-cultiva- 
tion alone could not reheve him from his liability to 
pay the annual rent to the mortgagee (plaintiff), un- 
less the latter assented to a surrender or abandon- 
ment of the land by the defendant. Jffeld, also, that 
the right of the plaintiff to the"* rent for the year 

1876- 76 depended upon whether he might have in- 
cluded It m the former suit.'^ The High Court re- 
versed the decrees of the Courts below, and made a 
decree for«the plaintiff for the rent foi 1876-77 and 

1877- 78, Venkate^ Naraym Fai v. KrisThnap 
Arjun^ I L, It,, 8 JBon,, 160, referred to and follow- 
ed Balaji Sitaeam Naik Salg-avkab V, Bhi- 
KAJI SOYABB PbaBHTT KANOLEKAE 

[I. Ii, B., 8 Bom., 104 

320. Eelmq.uishirLent by some 

of lessees, — Jo%nt lease — Where a pint lease was 
given to many persons, with an entirety and equa- 
hty of interest among the tenants, the lesignation of 
some of the pint lessees does not necessarily operate 
to void the lease. Mohima CHtJjirnBB Sewt u. Pe- 
TAMBTJB SBA.HA , . . . 9 W. B., 147 

321. Eelinqtdshment by man- 
ager for joint family.— lease — Where a 
member of a joint family is registered as jotedar m 
a zemindar’s serishta, not as for himself only but as 
manager for the family, his relinquishment of the 

^ jote is not sufficient in law jio authorise the zemindar 
to make arrangements with any others he pleases. 
Byextitt Nath Doss v Bissohath Majhbb 

[9 W. E., 268 

322. B ellngmshment. Effect oi^ 

— ZialiUtjy ^OT — The mere fact of a tenant 

relinquishing the land will not excuse him from pay- 
ment of rent if he is otheiwise hahlo, unless he makes 
some terms with his landlord. Mahomed Azmxtt v, 
Chtodbb Dabi* Pandey . , 7 W, B., 250 

323. — — Zialihfy for 

reTit — Where land rehnquishcd by tlic oiiginal ten- 
ant is settled by the zemindar with other ryots, the 
former ryot cannot he held haAilo foi lent, even 
though lus relmqiufahmeiit was not accompanied by 
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22. ABANDONMENT OR RELINQUISHMENT 
OE TENURE-~cowY/?i«c(<(. 

Belinquisbment, Effect of— continued 
notice given m willing Mahomed Gu askm -q, Shttn- 
KEB hAm . , . . .11 W, B., 63 

324, Mehnquwhment 

hy tenant liaoing a right of occupancy — Oidmarily 
tenants having a right of occupancy may, on the 
expiry of any agricultural year, relinquish their 
holdmgs by giving the landlord due notice ; and the 
determination of the tenure of the tenant, whether 
by forfeiture or i^'linquishment, will put an end to the 
tenure of the shikmee holding under the tenant 
The relinquishment of the holding will ordmaiily put 
an end to the sub- tenures, piovided such relinquish- 
ment be accepted by tho landlord in good faith. 
Wheie the landlord procures the relinquishmout of 
the holding to defeat the under-leases, ho should be 
held bound by such under-leases, although custom 
may not authorise the tenant to grant leases to enure 
beyond the duration of his own interest Hoolaseee 
Ram Pubsothm Dal 

[3 BT. W., 63 : Agra, E. B., Ed. 1874, 260 

325, ^ Surrender to 

landlord, "Effect of, on under-tenant. — When a tenant 
who holds land for a term with consent of tho land- 
lord underlets that land, ho parts with lus own in- 
terest therein to the extent of the interest created by 
the under-lease, and cannot, therefore, detc^niiinc the 
interest of his undor-tpnant by surrenderiug his 
own term to tho landloid. Hbeiumokee u. Gumu- 
HABAiN Roy , . . . 10 W. B., 384 

826. Surrender to 

landlord, Effect of, on under-tenant. — -Where a lessor 
gives his lessee powei to sublet, and the latter sublets, 
the sub-lessee obtains i iglits against both of which he 
cannot be depiived without lus own consent. The 
lessee’s surrender of lus lease cannot operate to the 
prejudice of the sub-lessee N BHADOONiasA v, Dhun- 
Noo Dall Chowdby . . .13 W, B., 281 

327. — - Mokurrari ten- 

ure. — Eehnquishment of mohurrandar . — When a 
mokurrandar resigns his tenure, the dui-mokuiraris 
created by him come to an end, but the position 
of ryots holding rights of occupancy is not affec ted 
by the extinction of either the tenure oi the uudor- 
tenures. Koybash Chxjkdeb Biswas v Bissesubee 
Dossbb .... 10 W. B., 408 

328. Eehnquishment 

of purchaser from whom tenant holds. — The rights 
of a tenant cannot he destroyed by the rolnKpiish- 
inent of rights by the purchaser from a pnltidar 
from whom the tenant hold by pottah Be foie tbe 
tenant can be ousted, it must be ascertaiiud whether 
he holds under a legal title and one wliich gives him 
a right of occiipani y Cuuttlb Dhabi* E Singh 
Jhtta Singh . . 4 W, B., 76 

329. Mirahular — A 

mirasidar does not lose his miraai rights by ruUu- 
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22. ABAlSfDONMENT OR RELINQUISHMENT 
OE TENURE — continued 

BelinquislimexLt, Effect of^contmued 

quishing his pottah feUBBAEAXA Mubali o Col- 
LBCTOB OP Chibolep^t I. Ii. R., 6 Mad., 303 

330. Inability to surrender to 

landlord. — Moitgage loith landlord’s consent — 
tenant who, with the implied consent of his landlord, 
has mortgaged his holding, cannot lesign it to the 
landlord. He may resign to him the equity of le- 
demption But till the mortgage h^ been redeemed 
the mortgagee is entitled to retain possession Sheo- 
TTMBTTK RAI V. ShEOBHUNG- RAI 

• [1 NT. W., 45 : Ed. 1873, 41 

831. Holder of sur- 

vey field — Consent of hefrs. — There is no prece- 
dent for ruling that the holder of a survey field is 
incompetent to lesigu it without the consent of his 
heirs DayalatabiitBhijjangau Bebtj bin Yadoji 

[4 Bom., A. C., 197 

832. Futnidar,— He- 

fusal to fay rent, — It is not opei^to a putmdar of his 
own choice to throw up the putm, and by so doing 
escape his habihty to pay rent The contract, though 
not mdissoluble, can only be dissolved by an act of 
the Court, and as the result of propei enquiry 
Hebra Lall Pal n. Neel Monee Pal 

[20 W. R., 383 

333. Dur-m%ras% 

unoJcurrari tenure — Notice of relinquishment, — Sur- 
render of lease — A tenure under a dur-mirasi 
mokurrari lease of land, which is not let for agricul- 
tural purposes, cannot be put an end to by a mere relm- 
quishment, on the part of the lessee, although after 
notice to the landlord. JPer Piblb, J — The principle 
laid down m the case of Seer a Lall Fal v Neel Monee 
Faly 20 W N,, 883, where it was held that a putni- 
dar cannot, of his own option, relmquish his tenure, 
is apphcable to all intermediate tenures between the 
zemindar and the cultivator of the soil, except those 
held on farming leases. Judoonath Ghose v, 
SOHOBNE, KiLBFEN, & Co 

[I. L. B., 9 Calc., 971 : 12 0. Ii. B., 343 

334 . Ex-propnetary tenant. — 

"Relinquishment of ex-proynetari/ rights, — Act XII of 
1881 {N -W, P Rent Act), ss 9, 81 — Held, by the 
Full Bench, that an ex-piopiietary tenant is not com- 
petent to relinquish his holdmgto his landloid by pri- 
vate arrangement. Per Pethbeak, <7. J — Section 
31 of the N - W. P. Rent Act (XII of 1881) was enacted 
absolutely in the interests of the cidtivator, and 
provides, in e:ffect, that although the occupancy 
tenant may not be turned out, and may not transtei 
his rights, he is not to be regarded as bound to his 
holding, that he.may relinquish it, and that, in that 
case, he is not liable for rent, but this provision must 
not be taken advantage of by letting the zemmdar 
buy the holdmg, and thus introducmg a new cultiva- 
tor, contrary to the prohibition contained in section 
9. Inbae Sen v, Nabbat Singh 

[I. Ii. B., 7 AH., 487 


liAINDIiOBD AKD TBHAOT— 

23 EJECTMENT 
(a) Generally. 

See Cases itnbbe Ejectment, Suit bob — 

335 ^ Interference with tenant 

by zemindar. — Inducing sub-tenants to fay rent 
to zemindar — Wheie a zeinmcj^r so intei feres 
with the possession of a tenant not personally occu- 
pying the land as to induce the under-tenants to pay 
rent to Tmn (the zemindar), his interfeience amounts 
to dispossession. Hoymobtjtty Dassee v Seee- 
KissEN Nxtndee . . . 14 W. B., 58 

See Eabha Madhttb Panda v Jttggebnath. 

Dooab .... 14 W. By 183 

333 , Bight of landlord to eject 

and re-enter. — Sxfiration of lease and omission 
to take renewal , — Where an old lease has expired, 
and the lessee, having the option of renewal on apply- 
ing within a specified time, does not choose to take a 
new lease, the landlord's claim to le-entermg camiot 
be styled a penalty in the sense m which forfeiture 
of a lease would be upon non-performance of a con- 
tract. Deb Pooeee Boistobee v, Kenoo Singh 
Roy 20 W. B., 357 

337 , Bigfit of lessee of zemin- 

dari rights to eject, — Unless evidence to the con- 
traiy he forthcoming, a lessee of zemindari rj^hts must 
m this country he pi esumed to have all and the same 
poweis m relatidh to the loc|ition or ejectment of 
ryots as are possessed by the zemindar Shda Nund 
u. Dwaeka Singh . , . 2 IN. W., 194 

338^ Bight of joint lessor.— 

Suit for ejectment — One of several jomb lessors can 
eject a lessee after expiry of the lease Mtjdtjn 
Singh Nhebttt Singh . 2 W, B., 291 

339^ Bight of purchaser.— 

ialooh — Sale for arrears of rent — Oftimus inter- 
fres rerwm ususP — The plamtiff, pui chaser of a 
talook sold for arreais of rent under Regulation YIII 
of 1819, brought a suit for khas possession of a 
tank withm the talook purchased by him, which had 
been held by the defendant and her predecessors from 
a time anterior to the grant of the talook, Seld 
that the relationship of landlord and tenant m which 
the parties stood did not prevent the apphcation of 
the maxim oftimus mterf^es rerum usus, and it was 
open to the defendant to show by evidence as to the 
natuie of the enjoyment what the origin of the 
tenure really was It being sboum that the interest 
in*the tank had been frequently tran sferred during a 
period of moie than sixty years IvSnout any change 
in the terms of the holdmg or the amount of lent 
paid, and that one of the transferees of the tank had 
been the owner of the talook in which it was, it was 
held that the plaintiff was not entitled to a decree 
for kbg^ ,f=t possession NidhieR'ISHNA B ose x Nista- 
BiNi Dasi . 13 B. B. B., 416 : 21 "W. B., 386 

340^ Summary 

ejectment — Person*iot in receift of rent — Tenants 
long in possession and paying rent cannot be sum- 
marily ejected m an action by an alleged purchaser 


in 
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23 EJECTMENT--co»iJiwwe(?, 

(a) QBmJiAi,JjY---eonfimed, 

Right of purchaser— 

suing for possession , they can only lie ejected in a 
suit in tlio Revenue Court by the person entitled to 
receive the rent. Thakooe Doss Roy v Biiybttb 
Chuotieb Bhitttaohabjbe 11 W. R., 509 

c 

S 4 . 1 , Liability to ejectment,— 

Xon^ tenancy, Where the defendant had 

been m possession as tenant for more than thirty years, 
and there was no lease or agreement showing the 
naturp of the original tenancy, the presumption of 
Jaw is that he is a tenant from year to year, and 
therefgre hable to be ejected Regulation V of 1827, 
section 1, does not apply to such a case. Bai Ganq-a 
DthiBAbh Pabag- . , 5 Bom., A. C., 179 

342 , Inamdar , — 

I^erpetual right of occupancy, — Suit for ejectment , — 
Where a family of kulharnis in the Konkan was 
proved to have been in actual occupation of land under 
an inamdar for ninety yeais at a uniform rent, — 
Meld, in the absence of proof of any lease for a more 
limited term as alleged by the plamtill, that the 
occupants were entitled to hold as long as they paid 
the usual rent. Abnaji Appajj: u Kasi Atmaji 

[3 Bom, A. O, 124 

343, Tenants of 

inamdar, — Bight tof>raue rent — Tenants %n posses- 
sion hefore grant, — An» inamdar, tHbugh he cannot 
eject his tenants who have been in possession before 
the grant of the mam, as long as they pay the icnt 
clue for their land, may nevertheless raise such rent 
at his pleasure (they not having acquired a prescrip- 
tive title), and is not restrained in doing so by the 
rates fixed by the Government survey Hari bin 
JoTi m Haeayan Aohaeeya 6 Bom., A, C., 23 

344 , — JPosition of 

suTj-lessee under unexpired lease, — ^The fact that a 
person holds under an unexpired lease granted by a 
mere occupancy lyof against whom a decree of eject- 
ment has been obtained, is of no avail to enable such 
person to suppoit his possession against the zemin- 
dar. Jabebe Begum v, Hossein Zaman Khan 

[2 N. W., 6 

345 , Status of 

TcasMkar — The plaintiff occupied as kashtkar a 
piece of land in a mouzah winch was subsequently 
leased in farm. The farmer granted a pottah of a 
portion of the mouzah, including the plaintiff’s hold- 
ing, to , to whom I jn stead of the farmer, the plaifi- 
tiff suhsequontly paid rent. In the absence of any 
evidence as to &e nature of the pottah granted to 
S,, and of any consent on the part of the plaintiff 
to change his status, he did not lose Ms status of 
kashtkar, and was not liable to ejectment by reason 
of the ejectment of S* MatapuiiUt Singh v Mata 
Dyai , J . . .3 Agra, 276 

340. Lessees from 

lalcJiirajdar — B,ighi of %emi%dar to eject, — A 
party in legal possession under a lease from a lakhi- 


23. EJECTMENT— 

{a) Geneeally— 

Liability to ejectment— 

rajdar cannot be summarily evicted by the zcmnuhir 
without the intervention of the Court, even if the 
zemindar is entitled to rosumt the land as invalid 
lakhiraj, or as lands which have lapsed on non-per- 
formance of stipulated seivice. Inbeabutty Koon- 
WAEEE V, HOEIiOWAY , . ,9 W, B., 168 

347 . Illegal ejectment,— 

of tenant to he restorea to possession if dispossessed 
before tenure is put an end to — In a suit for posses- 
sion by a tenant who claimed to hold under a perma- 
nent tenuie, it was found that the teyurc under 
which the plaintiffs claimed had not, though not 
found to bo permanent, been put an end to. Meld 
that the plaintiffs were efffcitled to succeed. Chxtn- 
BAE Kumae Guha V, Mungub Mollah 

[11 O. L, B., 387 

348. Suit hy tenant 

for possession,--- A tenant, suing to recover posses- 
sion of an old jote from which ho has been dispos- 
sessed hy his landlord before the termination of his 
tenancy, is not leqftiied to prove a right of occu- 
pancy. Ceowby V. Jhueeee Dhanook 

[23 W. R., 387 

349. ^ AHXoftSBB, 

s. 25. — An ejectment by a zemindar without applica- 
tion made to the Collector under section 25, Act X 
of 1859, IS not necessarily an illegal ejeeimoni. The 
illegality of the ejectment must he established hy 
evidence. Sheo Ruttun Singh d, IMuob Koo- 
maeeb . . . W. B., 1864, Act X, 68 

860. — Act Z of mo, 

s. 28, cl. 6, and s. 25 Limitation AH, t859, s. 15, 
— Suit for possession hy ryot, — When a zemindar, of 
his own authority, and without the intervention of the 
Collector under section 25, Act X of 1859, ejoets a 
tenant whose lease has expired, the tenant may recover 
possession, without reference to the title of the 
zemindar to eject him, m a suit under section 15, 
Act XIV of 1859 , hut if the tenant sue under clause 
6, section 23, Act X of 1859, the question is open as 
to whether the tenancy was at an end or not j and if 
it was at an end, the tenant must fail in his suit. 
JONAEBUN AOHAEJEE V HaEABUN AOHARJEE 

[B. L. R., 8up. Vol., 1020: 9 W. R„ 613 

Drjoon Dutt Boniok u. Ram Nath Kuemo- 
kae . . . . 21 W. R„ 123 

361, s Besioiation to 

tenancy after wrongful eviction, — If a ryot, holding 
at a particular rent, is unlawfully evicted, he does 
not necessarily cease to hold at that rent ; and if ho 
is restored to possession, he is restored to his original 
holding RASHBEHAiiY Ghose V, Ham Coomae 
toosE 22W.R.,487 

Lutteeeunnissa Bibeb V, PooLiN Behaeee Sein 
[W. B., F. B., 91 

352, Liability to 

damage's for ejectment , — In a suit by an ejected les- 
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AIsTD — eonUnued, 

23. EJECTMENT — continued* 

{a) Gen'EEALLT — continued. 

Illegal e3eetmeixt — continued, 

see to recover a year’s "balance of rent from Ins les- 
sor, wlio had given a lease to another party and dis- 
possessed plaintiff, — Meld that, by granting the later 
lease, defendant had made himseii responsible for any 
loss which might thei*ehy be occasioned to plaintiff, 
even though he (the lessor) had not collected the rent 
himself. Gobiitb Chttnd Jittteb » Mtjf MoHUir 
Jha 14 W. B., 43 

A 

353, Effect of order of ejectment. 

— Bengal Bent Act, 1869 y s 53 — Right to standing 
crops on la-Jtd, — The effect of an order of ejectment 
under section 53 of the Rent Act is to dispossess the 
ryots, not only of the lan4, but also of the crop 
standing thereon, the object of such an ejectment 
being to terminate completely the connection between 
the parties as landlord and tenant. In the matteb 
or Duejan Mahton « Wajid Hossbin 

[I. E. E., 5 Calc., 135 

(5) Notice to qiht. 

354, Necessity of notice. — Mode 

of determination of tenancy, — Notice to quit is a 
necessary part of the landlord’s title to eject the 
tenant Abdulla Bawotan n Pakkeei Mohomed 
Rawittan . . . I, Ii, R,, 2 Mad., 348 

855. * — - Mode of deter^ 

mination of tenancy, — In a suit by a lessee to oust 
the tenant m possession, — Keld that the tenancy 
must be shown to have been legally determined by 
notice to quit, demand of possession, or otherwise. 
FitzPatrioe: « Waxlaob 

[2 B. Ii. B., A. O., 817 : 11 W. B., 231 

Naeain Mundul u. Bhookto Mahato 

[25 W. B., 56 

356. Byoi mthout 

right of occupancy — Qucerey — Can a zemindar eject 
a ryot not havmg a right of occupancy without giv- 
ing any notice? Komul Sang-ath v Roman ath 
Gossambe . . . . 21 W. B., 332 

357. Smt for ejects 

ment hrought without notice — A ryot whose tenancy 
can only be determined by a reasonable notice to quit, 
expiring at the end of the year, can claim to have a 
suit for ejectment hrought against him by his land- 
lord dismissed on the ground that he has received 
no such notice. Rajendeonath Mookhopabhya v , 
Bassidee Rhhman Khondkhab 

[I. Ii. B., 2 Calc., 146 ; 25 W. B., 329 

358. - - Tenant^at‘Will, 

- — MMence of local custom — ^The nature of a hold- 
ing, as between landlord and tenant, must always be 
a matter of contract, either expresse(i or imphed. If 
there is no express agreement, a tenant becomes 
a tenant-at-will, or from year to year, and is* liable to 
be ejected upon a reasonable notice to quit, unless 


LANBIiORD AND TM'BKSiT^conhnued. 

23. EJECTMENT— 

{b) Notice to q.'ui’si^ continued. 

Necessity of notiaQ— continued 
some local custom to the contrary is proved Peo- 
SHNNO COOMAEEB DbBEA 0. RUTTON BePAEY 

[I. Ii. B., 3 Calc., 696 : 1 C. L. R., 577 

Abdooe Ktjeeem V, Omee ChajsHo Lahata 

[24 W. B., 461 

Taettkpoeo Ghosae V, Shyama Chuen Napit 

[8 O. Ii. B., 50 

359. — Receipt of rent, 

— Creation of tenancy — The recogmtion by the * 
owner of lands of the interest of parties in possession 
by the receipt of rent from them, constitutes a ten- 
ancy requiring to be determined by notice or other- 
wise before such parties can he tieated as trespassers. 
Sonet Kooee n Himmitt Bahadooe 

[I. L. B., 1 Calc., 391 : 25 W. B., 239 
L. B., 3 I. A., 92 

360. — Lease at small 

rent — JBndowed lands — Tenanf-at-toill, — Lands 
forming part of the endowment of a temple were de- 
mised by the Collector at a svamibhogam rent of 
four annas per cottah, j^he lessee paying the Govern- 
ment tirvai The lessee entered, improved, and paid 
his rent for several years Heldy reveising the de- 
cree of the Principal Sudder Amqen, that me small- 
ness of the rent showed that the lessee was merely 
a tenant-at-will, and the hakdar of the endowment, 
having regained possession, might oust him at his 
pleasure. Regulation V of 1822, section 8, refers • 
only to zemindars and other proprietors of estates 
permanently settled under the Regulation of 1802. 
Naeeatambi Pattae V, Chinnabeyvanayag-am 
Piebai 1 Mad., 109 

361. Suit for partly 

tion and ejectment of ryots — Right of occupancy — 
In a suit for partition of the joint luam lands of a 
Hindu family, it was not disputed that the plaintiffs 
were entitled to the share which -they claimed, but 
they joined as defendants a number of cultivating 
ryots whom they sought to eject The ryots pleaded 
that the lands had been reclaimed by then* fore- 
fathers, and that they and their fathers had been m 
possession ever since, and that they had thereby 
acquired a permanent right <?£ occupancy. SemblCy — 
That, even if the ryots had not a permanent tenure, 
they could not he ejected except upon notice at the 
end of the Pash, so long as the;^ paid the rent due 
up«a the lands. Saminada Pie ^^^ .*Sttbba Red- 
diae . . . .1. LfB., 1 333 

362. — — Mitiadar, Right 

of. — Kudwaram or tenant-right^ Fresumgtion as to, 
— Right to eject, — ^The kudivaram (tenant-right) does 
not necessarily vest in* a mittadar, as such, so as to 
entitle him to eject the ryots on his mitta on notice 
as tenants from year to year Srinivasa Ohettx v, 
Nunjunda Chetti . I. L. B,, 4 Mad,, 174 

363. Tenure trans- 

ferable by custom, — The mere fact that a tenure is 
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IiAlSTDIiOBD AND TEKAKT— 

23 EJECTMENT-^co?ii5^w«^f2. 

(h) Notice to quit — continued, 

Iflfeceseity of notxQB—conixnued, 

transferable under tbe custom of the district docs 
not make it one wbxcb is not terminable by tbe 
landlord on sufB.cient notice. Shama Sukbabi Dabt 
u. Nobin Chttndeb Kolya . 6 C. Xi. B., 117 

304 , Claims of rival 

tenants, — JPotiah hy landlord to tenant out of pos- 
session, — In a suit between two rival tenants having 
tbe same landlord, tbe one striving to obtain, and 
tbe ^ other to maintain, possession of a particular 
parcel of land, where it is found that the defendant 
is still in occupation and has not been ejected by the 
zemindar, the mere production of a pottah alleged 
to have been granted to the plaintiff by the zemindar 
cannot of itself determine the tenancy of the defend- 
ant, or enable the plaintiff to stand in the shoos of 
the zemindar and serve the occupant tenant with 
a notice to quit. Chunbee Monee Chanba v 
Beinbabun Nath . . . 25 W. B., 132 

305 , JPermaneni 

tenancy, — Tenancy from year to year — 'Eyectmeni, 
— ^Where the plaintiff sued in ejectment, and the de- 
fendant set up a right asrU permanent tenant, — Keld 
that the setting up of this Tight was a repudiation 
of the landlord's title, and absolved him from the 
ohhgati(5n which would have devolved on him of 
giving to the defendant a notice to quit if the 
defendant had set up a tenancy from year to year. 
Baba v, Vishyanath Joshx 

[I, Ii. B„ 8 Bom., 228 

366. - ' Tenant from 

year to year — When there is no custom of the 
country to the contrary, siv months’ notice to quit is 
proper notice. This peiiod must have elapsed before 
the plaint is filed, and the time occupied m the suit 
before decree cannot he counted Nanabhai Btjs- 
TAMJi V. Be STAN Ji Jamsbtji . 6 Bom., A. C., 31 

367. Tenant from 

year to year. — k. notice to quit, running only for 
ten days, is not a sufficiently leasonahle notice on 
which a landlord can mapitam a suit in ejectment 
against a tenant from year to year. Ram Rotton 
M trNBBL V Netteo Kally Dossbe 

^ [I. L. B., 4 Calc., 339 

368. — — Monthly 

tenancy — By indenture, dated Ist February 1856, A. 
leased certain premises m Calcutta to B. for a term 
of ten years, ^ as fro m 1 st November 1855, at a re^jt of 
BlOO per montSTpayable monthly A, covenanted 
with B £o grant to her on her request, to be made 
within three months of the expiry of the term, a 
fresh lease on the same terms for thiee years The 
defendant in 1 858 became the assignee of the lease 
without notice to A , and continued to occupy the 
premises and paid rent m the name of B up to 
August 1866. No renewal of the lease was applied 
for, and the plaintiffs, who became the representatives 
of A. in June 1866, gave notfee through their attor- 
neys on 6 th September 1866 to B, to quit on Ist 


IiAlNBLOBD AND TDNAN^-^oontmued, 

23 E J KOTMENT— 

(h) Noteoe to qmT-^oontniued, 

Necessity of notice — continued 

Novemhei 18GG, and on that date demanded posses- 
sion from B, and fiom the dt‘fendaui. MM that 
the tenancy after 31st October* 1865 was a monthly 
tenancy in the name of B , and was terminated on the 
gist October 18GG by tbe notice of Gth September 
1866. Beojonath Mblliok v. Wbbnins 

[2 Ind. Jui\, N, S., 163 

309 ^ — _ Tenant from 

year to year. ^Occupancy, Bight of — If a tenant 
from year to year receive no notice deterramuig the 
tenancy at the end of eleven yeais, and^is allowed to 
remain on the land after the commencement of the 
twelfth yeai, he cannot be ejected until the end 
of the twelfth year, wlien he will acquire a right 
of occupancy. Baeiao Bishoon v Dowltjta 

[5 IN, W., 9 

370 , Zimitafion — 

JPutni lease —’Beceiptofrent.—'Not%ce,--‘A , a Hindu, 
died leaving his widow B. and las mother C. B. 
adopted I). C granted a putiu pottah to E. of certain 
property belonging to the estate of A. During the 
minority of JO., B. received the rent fiom E., and 
afterwax ds JO , on attaining majoiity, realised rent 
from E by suits under Act X of 1 861 ) Twelve years 
after attaining majority, JD. sued for cancellation 
of the putni lease and for obtaining khas possession of 
the property. that the suit was not barr(‘d. 

The receipt of rent was no confirmation oi the putm 
lease, it only cioatod the relation of landlord sind 
tenant. Meld, also, that the plaintiff was not entitled 
to khas possession befoie the relationship oi landlord 
and tenant was legally determined hy a reasonable 
notice. JSemble,--BxL<:\i notice should {expire at the 
end of the year. Btjnwabi Lab Roy v. Mahima 
Chanbea Knball 

[4 B. Ii. B., Ap., 86 : 13 m B., 267 

371 , Siiflaoiency of notice.— 

Ejectment, Application for, — A zemindar cannot 
rightfully seek the assistance of the Collector iu eject- 
ing a ryot during the currency of the agricultural 
year, nor can an application of this kind tor imme- 
diate ejectment he received m the light of a notice to 
the tenant requmng him to lesign his holding at the 
end of the agricultural year Mahomeb Shah v, 
UsatTE Hossein . . , 5 NT. W., 151 

Jaboonunbhn Singh v. Fahjbae Khan 

[5 N, Ap., 1 

372 , Unreasonable 

notice , — A notice to quit within thirty days, served 
by a landlord on his tenant at a time when the crops 
are ripening, is unreasonable and msuificient. Whore 
such a notice was given, the Court refused to dete^*‘^ 
mine what would have been a sufficient notice, and to 
make a decree to take effect at a future date on the 
basis of such notice Ber Cabth, C, The cases of 
Mahomed Bastd Khan Chotedhty v. Jodoo Mirda, 
UO W B, 401 , and JBtem Chunder Chose v. Badha 
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LANDIiOED ATTO TBNAN^-^conhmed 
23. EJECTMENT — continued 
(5) Notice to (^vi— continued, 

SujBS.ciency of notice — continued 

Fershad Faleet^ 23 W JS , 440, considered and 
doubted Jitbeaj Roy v Mackenzie 

• [6 C. Ii, B., 231 

373. — •> — Seasonable 

notice -^Tenant other than occupancy ryot — tenant 
other than an occupancy ryot is entitled to a reason- 
able notice to quit Wbat is a reasonable notice is a 
question of fact, which must be decided in each case 
according to the particulai circumstances and the 
local customs as to reapmg ciops and letting land 
It IS not necessary that the notice must expue at the 
end of the year Janoo Mundur v Briyo Smgh^ 22 
W S , 548 , and Sajendronath MooTchopadhya v 
Bassider Ruhman KhondTcar, I, L R ,2 Calc , 146, 
considered Jagijt CHtrNDEU Roy alias Bashi 
Chundee Roy v Rue Chand Chanoo 

[I. L. B., 9 Calc., 48 : 11 C. L. B., 143 

374. — — Reasonableness 

of notice, — There is no authority for the proposition 
that a notice to quit to a ryot other than an occupan- 
cy ryot must termmate at the end of a cultivating 
year or be a three months^ notice. Such a ryot 
is only entitled to a reasonable notice, and such as 
will enable him to reap his crop ; what is a “reason- 
able” notice is a question of fact to be decided in 
each case, having regard to its particular circum- 
stances, and the local customs as to reaping crops and 
letting land Radha Gobind Koee v Rakhal 
Das Mtjkhbiwi . . I. L. B., 12 Calc., 82 

375. — ^ — '■ Seasonable 

notice — It is not necessary that the period allowed m 
a notice to quit by a landlord to his tenant should 
terminate at the end of the yeai, but the notice must 
be in respect of the date of determination of the 
tenancy as well as in other respects a reasonable 
notice. A notice to quit served on the 26th of Pous, 
and allowing two months to the tenant to vacate his 
holding, such period thus expirmg on the 26th 
Palgun, when it appeared that cultivation began 
in the months of Magh and Palgun, and that they 
wer^ the months for letting out land in the district, 
held not to be a reasonable notice Bidhttmukhi 
Dabea Chowbheaiit V, Keeyutiiliah 

[I. Ii. B., 12 Calc., 93 

376. Determination 

of tenancy — Inamdars, — An inam, existing under 
grant made in 1811, became in 1863 the subject 
of arrangement between the zemindar, who had suc- 
ceeded the grantor in the zemmdan, and the inamdars 
This resulted in what was either a confirmation of 
the origmal grant on terms more favourable to the 
zemindar, or a new grant of an estate in all respects, 
save as to the rent, similar to the previously existing 
estate, which was a tenancy in perpetuity. To a suit 
brought by certain mortgagees against §ie inamdars 
to eirforce mortgage rights existing since 1842, the 
defence was made that possession taken of the mam 
lands by the Collector m 1845 had determined the 
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LAiroiiORD AUD TEITAITT— 

23 EJECTMENT — continued, 

(5) Notice to quit — continued, 
SufBleieney of notiee^contmued, 

original mam rights therem, as well as the Hen of the 
mortgagees The present zemmdar, son and succes- 
sor of the grantor of 1863, now claiming that he had 
determmed the tenancy by a notice to quit, — JSeld 
that the tenancy was not determinable by such notice. 
MaHAEAJAH OE VlZIAlSTAO'EAM V , SlTEYANAEAYANA 

[L L. B., 9 Mad, 307 
Ii, B., 13 I A., 32 

^77. — Sfotice ending with 

cultusating year — Inamdar — Sariition — An mam-* 
dar cannot eject a yearly tenant without six months^ 
notice to quit, endmg with the cultivatmg year Nor 
can he eject other tenants, except on the expiration of 
their term of years or other interest m the land. 
Where a family of inamdars disagree among them- 
selves, and one of them obtains a decree for partition 
against the others, he cannot, m execution thereof, 
eject (without due notice to quit) the tenantry on 
such portion of the land as may have been allotted to 
him under that decree in a suit to which such 
tenantry were not parties, and by which, therefore, 
their rights are not baried Naeayan Bhiveat v. 
Kashi . . : . I. Ii. B., 6 Bom., 67 

378. Xn am dar , — 

Tenants cannot he ejected as msre trespassers If 
they are yearly tenants, they are entitled to a clear 
SIX months’ notice to quit before they can be evicted. 
If they are tenants for a term of years or for a hfe 
or hves, there must he proof of an expiiation of the"" 
term by effluxion of time or of the falling of the life 
or hves. Panbiteakg- Sakhaeam «. Yebneshwae 

[1. Ii. E., 6 Bom., 70 

379. — JELolding from 

year to year — Even m the case of a tenant from 
year to yeai, the landlord cannot evict wthout giving 
previous notice to quit To he reasonable, a notice 
must not he peremptory, hut mus^ fix a time within 
which the lyot is required to quit the land. Betts 
V. Jamie Shaikh . , .23 W, B., 271 

See also Mahomed *RAaiD Khan Chowdhby 
V, Jadoo Miedha . , 20 W. B., 401 

380. Transfer of 

Sroperfy Act, IV of 1882, ss, 106, 111,— On the 11th 
December 1882, A , who had, on the 1st July 1882, 
let rooms in a dwellmg-house to B , sent a letter to 
tb^ tenant m the following terms “If»the rooms you 
occupy m the house No, 6, Thorimiu Road, are not 
vacated within a month from this date, 1 'vnU file a 
suit against you for ejectment as well as for recovery 
of rent due at the enhanced rate On the 1st Peh- 
ruary 1883 the lessor instituted a suit against the 
tenant for ejectment^ with reference to the above 
letter. Meld by Oddeieid, J (Mahmood, J', dis- 
senting), that, with reference to the terms of section 
106 of the Transfer of Property Act, the letter was 
not such a notice quit as the law required, 
inasmuch as the notice did not expire with the end 
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LATOLOED AISTD TENANT-- to 
23 EJECTMENT— 

(6) Notiob to quit— 

Sufficiency of notice— cow^tww^tZ. 
of a month of the tenancy ; and that this defect was 
not cured hy the chcumstance that the lessor waited 
until the end of the month to enfoieo lua right to 
eject hy suit Jteli by Mahmooi), J. (Oli)3?iex.i>, 
J ^ dissenting), that the lettei dated the 11th Decem- 
ber 1882 was a valid notice to quit under sections 106 
and 111 of the Tiausfer of Property Act, and sufSi- 
cient to determine the tenancy, inasmuch as it 
gave 'the tenant more than fifteen days’ notice, and 
its terms weie such that he could with perfect safety 
have acted upon it by quiting the piemises at the 
proper time, —namely, by the end of the month, which 
he must be presumed to have known was the light time 
to leave, without any risk of incurring liability to 
payment of further rent, the landlord having clearly 
indicated his intention to terminate the tenancy, and 
the notice being binding upon him, that the addi- 
tional time given hy the notice must be taken to 
have been given foi the convemenco of the tenant, 
and not with the object of continuing the tenancy ; 
and that the suit for ejectment, not hiving been 
brought till long afterward^ was maintainable. Doe v. 
8mithi 5 Ad* ^ JS?., B5B ; Ahed^rn v. JBellman, Z* li ,4 
JSxoh, D., 201 s Nocoordass Malkcl v. *Jewraj Baboo, 
12 Z L 263 , and Jagut Chmder Boy v Bup 
Chmd Chango, J. ^L, B , 9 Calc,, 48, referred to. 
Also^er Mahmood, — The woids “fifteen days” 

in section 106 of the Trausfei of Pioperty Act imply 
fivation of the shoitest period of notice allowed by 
the section, and the term “expiring” means that 
the terms of the notice must be such as to make it 
capable of expiring according to law at the right 
time, so as to render it safe for the tenant to quit 
coiucideutally with the end of a month of the tenancy, 
without incurring any liability to payment of i ent for 
any subsequent period. BsAniiET v Atkinson 

[I. L. B., 7 All., 696 

Held, on appeal under the Letters Patent, that, with 
reference to the terms of section lOG of the Transfer 
of Property Act, the letter was not such a notice 
to quit as the law required, inasmuch as it was not a 
notice of the lessor’s intention to terminate the con- 
tiact at the end of a month of the tenancy Ber 
Steaight, J — Qucei '^Whether the letter was a 
notice to quit at all. Also per Straight, J , — A notice 
to quit must be certain, at all events in lespect of the 
date of the determination of the tenancy in 
othei words, *t^re must be a clear and explicit ;\n- 
timatioi^to the Te^nt as to the date after which he 
will, if he leinains m occupation of the premises, 
become a tiespasser Ahearn v. Bellman, L B., 4 
Bxeh, D, 201, distinguished. The judgment of 
Mahhooh, J, level sod, and that of Oin field, J, 
affiirmed. Bradley u Atkinson 

LI.X. B., 7 An,S99 

381. f BJjectment by 

patmdar,' — Botice to gmt. Verbal — A putnidar, 
desirous of ejecting a tenant whose lease lias expired, 


liAHBIiOKD AISTB 

23. EJECTMl^lNT— , 

{h) NOTIOIS TO (imt^continued, 

Sufficiency of uotiCQ^oontimed. 

need not give him a written notice to quit; a verM 
notice being sulUcient (Jolam Mbhdkr w. Ahjud 
Ali . . , . . 23 W. B., 312 

332 . — Tenant without 

right of occupancy —The “reasonable notice to quit ” 
which a lyot without a right of occupancy may 
claim from his landlord before he can be ejected, 
need not be confined to a demand of possession and 
notice to quit on a certain day It is suificiout if the 
landlord asks for a higher late of rent afid gives the 
ryot notice to quit if he declines to pay it A suit 
for ejectment against a tenant-at will is a antficient 
demand of possession anil would justify a decree con- 
taining a date fixed for ejectment. Hism Ce UNDER 
GHOSE V, llADHA PeRSHAD I^ALBET 

[23 W. B., 440 

333 . "Nohec to quit 

or pay an enhanced rent ^Tioo-fold claim, both 
for rent and ejectment, not smtainabk, — Decree 
for rent and ejectment, — Bengal Act VXIZ of 1869, 

14 — Whore A , after notice to his tenants to pay 
rent at an enhanced lato from the commencement of 
the ensuing year or quit, brought a suit in which ho 
prayed for a higher rate of rent or eji‘ctment in the 
alternative, — Beld that in such a suit the plaintifE 
could not insist upon a two-fold claim for both rent 
and ejectment, nor obtain a decree for rent for the 
first quarter and ejectment thcrejifter. It is doubtful 
whether a notice in the alternative form to pay en- 
hanced rent from a certain day or quit is a good 
notice. Janoo Mundur v. Bnjo tSingh, 22 W* B„ 
548, doubted. Moixamaya Gootta v, Nilmadhab 
Kai . . I. L. B., 11 Calo„ 633 

384 . Service of notice,— Protf/’o/ 

service — BuhLicat'ion %n newspaper, — Termination of 
tenancy, — Adoetse possession — -Pioof of service of a 
notice to quit on a tenant, which is confined to prov- 
ing that such a notice, addiessed to the tenant, was 
published in a local newspaper under circumstances 
which made it highly probable that the notice m 
question came to the knowledge of the tenant, is not, 
without more, such proof of service as will bufiice to 
tenninato the tenancy, or entitle the tenant to con- 
tend that he remained, aftei the date fixed by the 
notice for vacation, m adverse possession of the pre- 
mises. Chandmal V Baohraj 

[I. E. B., 7 Bom., 474 

385, JSfecessity of 

proof of service — In answer to the plaiutilf’s suit 
m ejectment, the defendant denied tlie phuntiirs 
title and asserted his own JTeld that, assuming 
the defendant to be the plaiutifi’s tenant, yet, inas- 
much as the deleudant denied tlie plaiutifU’s title, it 
was not noeessaiy lor the plaintilT to prove service of 
notice to quit on the defendant. Oopalrao Ganb8H 
V KibHORE Kalxdas . I. Xi B., 9 Bom.j 527 
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LANDliOtlB AND TSUANT— continued. 

24. BUILDINGS ON LAND, EIGHT TO 
EEMOVE— 

386 Eemoval of btuldings by 

tenant, — Tenant holding oner after expiry of lease., 
—By indenture, date4 1st February 1856, A leased 
certain premises in Calcutta to JS for a term of ten 
years, as from 1st November 1855, at a rent of fi-lOO 
per month, payable monthly, ,4. covenanted with ^ to 
grant to her on her request, to be made vvithin thi-ee 
months of the expiry of the term, a fresh lease on 
the same terms for three years, and that it should be 
law'ful for B at any time during the second lease, or 
extended lease, to remove or sell and dispose of all, or 
any part, the screws and machinery which weie at 
the time of the gi anting of the lease, or during the 
term or extended term might be, upon the premises, 
and immediately upon or within two months after 
the expiration of the term or extended term to re- 
move, &c, the buddings, &c., which then were or 
might at any time, during the term or extended term, 
be erected on the premises by j5, her executors, 
administrators, or assigns, B, erected buildings 
during her tenancy under the lease The defendant, 
on 24ith August 1858, became? by various mesne 
assignments, the assignee of the lease, without notice 
to A,f and subsequently repaired and erected build- 
ings on the land. The defendant continued to occupy 
the premises, and paid the rent in the name of B, 
up to August 1866 No renewal of the lease (which 
expired on 31st October 1865) was ever demanded 
by B. 01 by any one claiming under her. The plain- 
tiffs, who had become A^s representatives m June 
1866, gave notice, through their attorneys, on 6th 
September 1866, to B, to quit on 1st November 
1866, and not to remove buildings and fixtures put 
up since 1st Novembei 1855 ; and on 1st November 
1806 the plaintiffs, in pursuance of the notice of the 
6th of September, demanded possession of B and of 
the defendant who was in actual occupation of the 
premises. Held that the acceptance of rent by A 
and his representatives fiom the defendant holding 
over after the expiration of the oiigmal term did 
not constitute a renewal of the lease for three 
years, that the defendant was not entitled to a 
renewal for three years , that the tenancy after 1st 
October 1865 was a monthly tenancy in the name of 
B , and was terminated on 31st October 1866 by the 
notice of 6th September 1866 , that the defendant 
was not entitled to remove buildings erected, but 
that he might remove the machinery. Brojonath 
Mullick u. Weseins , 2 lad. Jrtr., IN. S , 163 

337 , Removal of material of 

liouse by out-going tenant. — Custom of CaU 
cutta»^lnjuneth07i — In an action of ejectment the 
defendant set up a claim by custom to remove the 
materials of a house erected by him on the premises in 
dispute , but the Court granted an in 3 unction to re- 
strain him from doing so, though giving him leave to 
bring a suit to establish the special custom m default 
of such suit being brought, the in 3 unction to be per- 
petual. Dotal Chand Laha Bhoyrubnath 
Khettry , . . Cor., 117 


IiANDXiORD ANT) TENANT 

24. BUILDINGS ON LAND, RIGHT TO 
REMO V E — contin iied* 

ZSBn Huts, Right of tenant to. — 

Custom for oui-gotng tenant to remove huts, — Ac^ 
quiescence. — On a case stating that the plaintiff be- 
came tenant to the defendant of certam land m Cal- 
cutta, and at the time of becoming such tenant pur- 
chased fiom the out-goingtenantjWiih the defendant's 
knowledge, two tiled huts which were then standing 
on the land, that “it had been the piactice in Cal- 
cutta for tenants to remove such tiled huts as those 
of the plaintiff erected upon the laud let to such ten- 
ants, and such huts were by such practice ti’eated as 
the propel ty of the tenants, who, by such practice,^ 
were in the habit of disposing of them without 
the consent of their landlords , that, relying bn the 
above-mentioned practice, the plaintiff, with the de- 
fendant's knowledge, had partially pulled clown and 
rebuilt such huts, that the plaintiff's tenancy was 
determined, and the plaintiff e 3 ected from the land 
by the defendant , that before leaving she endeavoured 
to pull down and remove the huts, but that she was 
prevented from so doing by the defendant, who 
claimed the huts as her pioperty, — Keld that the 
plaintiff, by the practice stated, was entitled, before 
giving up possession of the laud, to pull down and 
remove the tiled hu^ '^Held, further, that, apart 
from the existence of a valid custom entitling the ten- 
ant to remove tiled huts, the plamtiff having bought 
the huts from the out-going tenant with the defend- 
ant's knowledgai and relying on the practice, and 
with the defendant's knowfedge having partially 
pulled down and rebuilt the huts, was entitled as 
against the defendant to remove them Parbtttte 
BeWAH V WOOMATAEA DaBEB 

[14 B. Ii. R., 201 

339 , Removal of buildings on 

land. — Ownership tn land and huildmgs, — According 
to the usages and customs of this country, buildings 
and other such improvements made on land do not, by 
the mere accident of their being attached to the soil, 
become the property of the .owner of the soil. 
The general rule is that, if he who makes the 
improvement is not a mere trespasser, hut is m pos- 
session under any londfide title or claim of title, he 
IS entitled either to remove the materials, restoring 
the land to the state in which it was hefoie the im- 
provement was made, or obtain compensation for 
the value of the building, if it is allowed to remain 
for the benefit of the owneis of the soil; the option 
of taking the buildmg, or allowing the removal of the 
ijiatenals, remaining with the owner of the land 
in those cases in winch the building is not taken 
down by the hujdder during the continuance of any 
estate which he may possess. In the matter of 
THE PETITION OF THAROOE CHHNDEB PaBAMANICH 

[B. L. R., Sup. Vol., 505 : 6 W. B., 228 

This case contemplates the case of an admitted 
sale by a vendor in possession, not a case where the 
title and possession are disputed. Mhdhoo Soodhn 
Chatteejee !?, JffbLOOPUTTY Chhckebbuty 

[9 W. B., 115 
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Ii.ABDI.OEi; ABD 

24. BUILDINGS OM LAND, RIGHT TO 
REMOVE --co?itzmed 

Removal of buildings on land — contimed. 

Meld, not applicable to other than innocent x)ur- 
chaaera Sohtjn SlNOH v. Keola Bibeb 

[lew. R, 169 

390 ^ Removal of buildings. — 

Illegal possesnQ-n — In a suit for possession on the 
ground that the defendant had become illegally pos- 
sessed of certain land, the Court, while frivmg plaintiff 
a decree, allowed the defendant to remove or get com- 
pensation for a house which he had erected theieon. 
Dookoa Chtten V. Koonj Behaey Pahoby 

* [3 Agra, 23 

39 g[^ Sale Ig tenant 

toithout consent of landlord — Pos%tion of purchaser, 
— M'i ection of hr%€lc’''bU7lt house hg tenant — Might of 
owner of land to houses built thereon. — The i elation 
between landlord and tenant is that of parties to 
a contract. The contract is entire and single If a 
portion of a tenure be sold either by the tenant or in 
elocution of a decree of the Civil Court against the 
tenant, m the absence of any consent by the /omindar 
the only mode m which effect can bo given to the 
alienation is to treat the purchaser as holding a rent- 
free tenure subordinate to ^^hat of the original tenant. 
In this country the owneiship%nd right of possession 
in the soil docs not necessarily carry with it a right to 
the possession of buildings erected thereon. A tenant 
who held a piece of land on a leas^ erected a brick 
bouse upon the landr without the permission of, 
but without any objection by, his landlord. In execu- 
tion ol a decree of the Civil Gouit against the tenant 
^111 January 1805, the materials of the house and the 
site on which the house was built were sold separately 
to two individuals from whom the defendant pur- 
chased both On the 31st July 1860 the tenure 
itself was sold for arrears of rent to one N., from 
whom the plaintiff purchased it. The plaintiff 
hi ought this suit to ieco\er possession of the land 
tree from all incumbiance by the iomov.xl of the 
house The Couit refused to give the jiUintiff a 
decree for possession Shibdas Bakdopadhya v, 
Bamandas Mvkhopatheya 

[8 B. L. R , ^37: 15 W. R., 360 

392. — Additions to 

existing building — A tenant making additions to an 
existing building is not entitled to lemovc the build- 
ing, but is only entitled to compensation for the pie- 
seiit \alue of the expenses incurred by him in making 
such additions Possibly, in some cases, he may le- 
mo\e the additions if he can do so without in any \v‘viy 
lu-jurmg pie original building GopattIi Mbblick v 
AKTTKDO ChUNDISE CriATTEEJEE 

[MB Ii R, 205, note: 15 W. R, 363 

393. Erection of 

tndigo factory — Right to remom materials — Where 
a lessee of land under an ixaia erected an mdigo fac- 
tory thereon, with the knowledge of and without any 
objection by the lessor, upon the dcleimination of the 
ijara lease, and the dehveiy of pddscssion to the lessor, 


IiABDIiOED ABB TEBABT--*oo?n^fcmie««. 

24 BUILDINGS ON LAND, lUGHT TO 
liimOVK-^ronUmpd. 

Removal of buildings— 
the loHsoo was held entitled to lemovo the matenala, 
Ivri'Too Smcni Roy ik NtrssBBEOonicuN MAiroMuo 
CnowDEY , - . , . 17 W, B., 97 

394, Contract Act, 

1B72, s 1. — The law laid down by In re Thakoor Chun^ 
der Maramanioh, B. B R., hiup VoL, 595, — viz, 
that a person building on the land of another is prmd 
facie entitled to remove the buildings erected upon 
the land demised, or to leceivc compensation, — ^when 
applied to a contract of tenancy, is not inconsistent 
with anything in the Contract Act, and therefore is 
unaffected by it. RttssioklobIi Mxji>1)u8k: v. Lokb- 
NAXH Kbemokae 

[I. D, R., 5 Calo^ 683: 6 C. L. R., 492 

395 , — ^ ^ — , Ownership in 

land and hmldings *-^8wits between /hndu tnhahil 
ants of Calcuita'-^2J Geo. 1/1,0 70, s. l7.->-I>f- 
ference %n law applicable in Galeutta mid the mo% 
fusstl — Equity and good oomcience u Shonirs 
sale one Templeton bought a Hindu widow's in- 
terest m certain Itod in Calcutta, after passing 
through several hands, tho land was purchased by 
the defendant. Between tho possession of Templeton 
and tho defendant an ititermediate bolthw built a 
bouse upon tho land. The plaintiff, a nwersiouary 
heir to the estate after the widow's d<*ath, sued the 
defendant to recover possession of the houH(‘< and land* 
The defendant admitted tho jilaintiff’s cljiim to pos- 
session, but contended that he was entitled to be paid 
a fail price for the buildings, oi‘ to remove the 
materials Meld that bo was neither entitled to 
compensation nor to lemove tho materials, and that 
the question raised m tho suit could not he said to ho 
a question of either succession or inheritance so as to 
admit of the Hindu law being applicil as directed by 
George III , Cap. 70, section 1 7, but that the law 
applicable to the case w<is the law ol eiimty anti good 
conscience as administered by the Courtb of Etpiitv 
in England The case of Thnhoor Chunder Bora- 
manick, B. L M , Sup Vol , 595, discussed JuGQ-nx 
Mohi^tee Dossee V Dwaeka Nvni Bvsack 

[I. L R., 8 Calc, 582 

390 , Removal of buildings. — 

Suit to eject tenant — Right to remove buddings or 
get value for them — In a suit to eject deioiuLints 
(who held undci a lease) fiom a housc-gioiind and to 
compel them to remove the buildings theioou elected, 
the defend ints pleaded that the lease was a peiiiia- 
nent lease, and that plaintiff had no light to eject 
The lease expressly authorised the lesst'o to build 
The Couit of first instance, holding that it w^as not a 
permanent lease, decreed as sued ioi I'lic Aj.pellatc 
Couit, wdiilc concuiniig with the Muusii m to tlic 
construction of tho lease, gave tho iilaiutitl the option 
of paying foi the house and resamnig the land, 
or ot lecoiviug the value ot the land liom tho defend- 
ant Held that tho decice of the Appellalo Court 
ivas right Mahalato tiAii AMatAE v IMlani Chet- 
Ti . . . * , 0 Mad., 245 
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IiAITOLOED AND l}-E'EA.lS^^€Qnt%nued, 
25 MIRASIDARS 

397. Hature of tenancy, — Yearly 

or 'permanent tenancy — UigM of mirasidars — Cus- 
tom of country — The defendants entered on land as 
tenants of a mirasidar on terms which they could not 
prove, hut held it at a umfonn rent for thiee gener- 
ations and for more than fifty years Beld that the 
defendants, in the absence of any special agreement to 
the contrary, had not acquued by prescription a right 
of permanent tenancy. Whatever right of perma- 
nent tenancy a tenant may, by prescription, acquire 
as against an inamdar, or a khot, it would be con- 
trary to the custom of the country, rnd to the nature 
of mirasi tenure, to hold that he could acquire such a 
right as gainst a mirasidar. I^aeatak Visaji v 
Lakshuman Bapuji . . .10 Bom., 324 

398. f! Right to per- 

petual tenancy — 8anad — Rmdence of title, — Per- 
petual cultivation — Long possesnon — Local cus- 
tom — Muasidars who had sanads but who have 
lost them, and those who never had them, may prove 
their title by other evidence, and long possession is a 
strong element in such proof. A sanad is not indis- 
pensable to the proof of mirasi tenure A mirasi 
right or perpetuity of tenure, like other facts, maybe 
proved by various means Accordingly, where a 
plaintiff claimed to hold certain lands in iniras and 
under a right of perpetual cultivation by the custom 
of the country, and sought to recover the lands from 
the defendant who claimed as purchaser, at a Court 
sale, of the right, title, and interest of the mamdar of 
the said lands, and the lower Couits dismissed the 
suit on the ground that the plaintiff had failed to 
piove any right of perpetual cultivation, the District 
Court, in appeal, obseivmg that no term of occu- 
pation as a tenant of mam land would confer a right 
of perpetual cultivation, and that nothing short of a 
regulai sanad would confer on the plaintiff his al- 
leged right m the lands, the High Court in special 
appeal reversed the decrees of the Court below, and 
remanded the case for a new trial on the point whe- 
ther the plaintiff as a mirasidar or by local usage m 
virtue of his long possession and uniformity of pay- 
ment of rent or assessment or otherwise, previously to 
the Court sale to defendant, had acquued the right to 
hold the lands in perpetuity on payment of a fixed or 
other rent ascertainable by local usage Babaji ik 
mEAYAN . . I. L. B., 3 Bom., 340 

Yishhttbhat® Babaji 

[I. Ij. E., 3 Born., 345, note 

899. Mirasi tenures 

— Right of occupancy in mirasi land — The mirasi- 
dar IS the real propiietor of mirasi land, but ryots 
may be entitled to the perpetual occupancy of mirasi 
land, subject to the payment of the mirasidar^ s share 
Such tenure, however, generally depends on long- 
estabhshed usage, and must be proved by satisfactory 
evidence Alaoaiya Tietfchittamballa n Sami- 
nabaPillai .... 1 Mad., 264 

400. — Bight to dues from suka- 

vasi tenants, — Plaintiff, claiming as sole mu’asidar 


XiAI^DXiOEiD Aai3T) T^ISTAJCTT — co'ni’vnued, 

25 MIRASIDARS — continued. 

Eight to dues from sukavasi tenants— 

continued, 

of a village, sued the defendants as sukavasi tenants 
of cultivated land wuthin the village for arrears of 
rent from 1856 Defendants denied plamtiff's title. 
The Civil Judge (reversing the decree of tbe Munsif) 
dismissed the suit on the ground that the plaintiff 
had not proved the collection of the perquisites 
claimed within twelve years before the institution of 
the suit. Seld (reversmg the decree of the Civil 
Judge) that if the defendants were sukavasi ryots 
and the plaintiff was sole mirasidar, and in that right 
entitled to certain annual dues for all lands cultivated 
by such ryots immediately on their being brought 
under cultivation, plaintiff^s suit was not bai-red, 
except as to rent payable more than three years 
before smt Keishitama Chaeyae v Toppai Gattn- 
Mad., 381 

401, . — — Eight to dues from culti^ 

vators. — Custom — It can by no means be laid 
down as a uniform rule that mirasidars are entitled 
to dues from cultivators holding lands within the 
area of the mirasi estate under pottahs from the Gov- 
ernment To avoid injustice, where the right is 
denied, there should be an enquiry whether by custom 
it prevails on the estate, -or, if there are not sufficient 
mstances on the estafe to afford grounds for decision, 
on similar estates in the neighbourhood There has 
been no law depriving muasidars of any privileges 
they may have^ customarily enjoyed On the other 
hand, in the regulations the mtention of the Govern- 
ment IS declared to respect the pi mleges of landhold- 
ers of all classes Sakkaji Rait Lutchmana 
Gaundan . . . I. Ii. E., 2 Mad., 149 

402. — - Eiglit of ooeupaney, — 

Abandonment — Waste lands, — Madras Act II of 
1864 . — The plaintiffs, village mirasidars, sued to 
eject defendants in possession of the waste lands of 
the village and to obtain a pottahfor the same. The 
facts were that on three several occasions, beginning 
m Fnsli 1269, applications were made by strangers 
for permission to cultivate waste lands belonging to 
the village, and that on each occasion the mirasidars 
successfully intervened, asserting a preferential right 
to obtain the lands for'^cultivation Pottahs were ac- 
cordingly made out m their names But on no oc- 
casion did they either cultivate or pay kist for the 
lands, and subsequent tr the last occasion, in 1867,^ 
the lands were put up to auction for arrears of kist 
The mirasidars bought them m But the Collector 
refused to accept the mirasidars as tenants, cancelled 
^he sale, and issued a pottah to the agent of a former 
applicant Plaintiffs brought their suit in March 
1873, and the District Munsif dismissed ^t, holdmg 
that the conduct of plaintiffs justified the Revenue 
authorities in the course they had adopted. The 
District Judge reversed the decree of the Munsif, on 
the authority of Re^agopala Ayyangar v Collector 
of Chingleputf 7 Mad , 98 On special appeal, the 
case was heard before Moe^an, C J , and Inites, J., 
and on a difference of opimon was referred to a FnB 
Bench (Moe&an, V . J ,, Hoiio way and Iknks, JJ ). 



( 3059 ) 


DIGEST OF CASES 


( 30G0 ) 


IiAITDLOKD AliTO TEK'AKT— 

26. MIRASIDABS — continued. 

Right of occupancy — continued, 

Moboan, C, J., and Holloway, J*., allowing 
the special appeal, that the Collector’s sottlcincut 
with the miiasidars was inform an annual settlement, 
and that on the face of the transaction there was no- 
thing which could he regaidod as amounting to the 
creation or recogjjition of a permanent right m the 
mnasidars (plaintiffs), such as could be deteiinined 
only in the manner indicated in the case of JS>ajagO‘ 
paid Ayyangar v. Collector of Chingleput, 7 Mad., 
^8 : that it was apparent that the mirasidars had no 
intention either to cultivate the land or (except on 
legal ‘^compulsion) to pay the assessment, and that in 
such circumstances it was competent to the Beveuue 
officiafs to df^cline to accept the plaintiffs as tenants. 
By Holloway, J , that the Darkhast Rules of the 
Revenue authorities did not constitute rights enforce- 
able in a Court of law, and that even if the plaintiffs 
had been wrongfully dispossessed, their only action 
would be against the Government for such wrongful 
dispossession, and the relief sought in the present 
suit was quite incommensuiate with the itt 3 ury com- 
plained of. By Innes, J. (dissenting), that plain- 
tiffs having lawfully purchased at a Goveimnont sale 
had become by the express provisions of tlie law the 
occupiois of the land, andrtlut they could not be 
ejected except for the reason! and by the process 
prescribed by Madras Act II of 1864, that, not hav- 
ing been laVfully ejected, they were still the rightful 
holders ; and, twelve years not havingjplapsed since the 
date of then* ejectmenf, could claim to be restored ; 
and that the special appeal should, accordingly, ho 
dismissed Fakie Muhammad d. Tieumala Cha- 
bxae . « I. Xi. R», 1 M^id , 205 

4 . 03 ^ Pottah-Rolder, Status of.— 

Hifotmar fottah —The correctness of the decision of 
tlie majority of the Full Bench m Fakir Muhammad 
V. Tirumala Chanar, I, L, U,, 1 Mad,, 205, that a 
ryotwar pottah enures only for a year, and that a 
pottah-holder is merely a tenant from year to year, 
questioned. Seoeetaky oe State toe India v. 
Kunja . . - I. Ii. R.;, 6 Mad«, 163 

404. ReliHguislmieiit of pottali. 

Tgenure of pottahdar under Government Fur 

Tuenee, C J — A mirasidar does not lose his miiasi 
right by relinquishing his pottah. A pottah issued by 
Government will, unless it fs otherwise stipulated, be 
construed to enure so long as the ryot pays the revenue 
he has engaged to pay. Subbaeaya Mudali v, 
Collectoe oe Ching-leput 

[I, I,. R., 6 Had., 303 

laAKDHARKS, OBLITERATIOTT OP— 

Bee Aooeetiok — New Foemation op Al- 
luvial Land— Genebally, 

^ [9B.L,R.,150 

LEASE. 

Col. 

1 CONSTEUCTION . . . . . 8060 

2 ZuE-i-PES&Gi Lease . j . . 3079 


LEASE — eoniinued. 

Agreement for— 

See Kegisteation Act, s. 17. 

rS B. L, R., Ap., 1 
7 B. L. R.,, Ap., 21 
12 W. R., 394 
17 W. R., 609 
10 W, R., 127 

I. L. B., 10 Bom., 101 
I. L. R., 7 Calc., 703, 708, 717 
I. L. R., 9 Calc , 865 
21 W, B., 315 : L. R., 1 1. A., 124 

Breach, of condition for forfeiture 

in — 

See Cases under Bengal R^^jnt Act, 
1869, s 62 (Act X or 1850, s, 78). 

Bee Cases undejj Landlord and Tenant 
— F oUPBITUliE— ISUEAH OP CONDITIONS. 

Cancellation of— 

. Bee Cases under Bengal Rent Act, 
1869, s 62 (1867, s. 78) 

Bee Co-SHAREBs — S uits by Co-sharers 

WITH BBSPEOT TO THE JOINT FrO- 

PEETY— Kent . I. L. B., 4 Calc., 96 

Construction of— 

See Sale for Ariusars ox? Rent— Kfeeot 
OP Setting ASIDE Hale. 

[I. L. R., 4 Calc., 778 

granted while lessor is out of 

possession. 

Bee Cases under Transits r op Froper- 

TY WHILE TEANBPEROR IS OUT OX? POS- 
SESSION, 

1. CONSTRTJCTIOK. 

1 . Buie for construction.— Fa- 

ture of poshes, non given hg ieuse.--^hx couatriung a 
pottah, although such construction was according 
to the practice of the Coin t on a question of law, the 
Court held that it must look to the surrounding 
ciicumstances, one of which was the nature of the 
possession given by the grantoi and accepted by the 
grantee. Janokeb Hath Butt v Mahomed 
Iskail 22 W. R., 285 

2 . ‘«Projah,” Heaning of.— 

Status of tenant — The word projah ” does not 
define the status of a tenant Kbdarnath Mittbr 
V, SoOKOOMAEEE Dbbia . . 22 W. R., 398 

3. “Karindah,” Heaning of.— 

« N'ffjote, ” Meaning of-^Btaius of tenant.^TU 
word “ karmdah,” as used in a pottah, was held to ho 
merely a term used to sot foith what was the status 
of the person to whom the pottah was granted, and 
to afford no giound for the presumption of the ten- 
ants holding previous to the date of that pottah. 
Nor did the woul “nij-jote,” as used in the pottah, 

I mean lands cultivated by the cultivator himself, hut 
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Xj!EASTj — cdnUnued, 

1 CONSTBUCTION— 

Karindah,” MeaniBg of— continued, 

lands held by the zemindars m their own possession 
or their own private lands. WAJOonEEN Hossbin d 
Madhoo Chowdby . . . 17 ’W'. E., 404 

4. ‘‘Abadkari talookdari,” 

Meaning of. — JEffect on ialooJcdari right of 
accepting farming leases, — Construction o£ the term 
‘^ahadkan talookdari” in a lease explained Nei- 
ther the acceptance of farming leases by the talook- 
dar qud farmer, subject to the Government proprie- 
tary right, nor the sale of that Gover'iment right, in 
any way ipso facto extinguishes any talookdari right 
existing in the abadkari talookdar in that capacity, 
if otherwise valid HtTEp Peeshad Bhtjttaceae- 
JBE V, BhYEUB CHUiaiEE'MojOOMDAE 

[8 W. B., 391 

5 . Lease to commence in fu- 

ture. — Temporary lease — An instrument which is 
m terms a temporary lease is as binding on the lessor, 
qud lease, where the tenancy is to commence at a 
future day, or on the determination of an existmg 
lease under which another lessee is in possession, 
as where it commences immediately. Pitchakfttx 
Chetti X) Kamala Nayakkan , 1 MacL, 153 

0, — - Duration of lease,— Zease 

lohere no term is specified. — Where no term is men- 
tioned in a lease, it may be either a tenancy termin- 
able at the end of every year, or one for the hfe 
of the tenant, according to the terms of the lease. 
Watson n Dost Mahomed Khan . 2 Hay, 4 

7, Lease of land for 

"building purposes without term — Liability to egect- 
ment. — Where land is given to a lessee for the 
purpose of building a house to live in, without any 
term bemg fixed for the tenancy, the tenure of house 
and land cannot be taken away from the lessee’s heir 
or his vendee so long as he continues to pay the rent 
assessed on it. Jdhooeee Ladd Sahoo v Dbae 

[23 W. E., 399 

8* - Lease for specified 

term where no provision for continuance is used — 
Where a lease is not in writing, but the terms of 
holding are specified in a notification addressed by the 
lessor to his servants, such an acknowledgment is, as 
against the lessoi, conclusive evidence of the terms of 
the agreement. Where a lease for a fixed term of 
seven years contains no words to import a continuance 
of the interest after the death of the grantee, noi any 
expressions which point to any earher determination 
of the interest, the primd facie meaning is a continu- 
ance for seven years, and that the lease did not ter- 
minate with the death’ of the onginal lessee, hut 
survived during the remainder of the term to hia 
heirs and representatives The onus is on the party 
who seeks to show that the transaction should he 
governed by Hindu law that the primd facie con- 
struction is contrary to the Hindu law, or the estab- 
lished custom of considering such contracts m Bengal. 
In this case the lessor having, on the death of the 
lessee, granted a putni of his whole estate, including 


XiDASD — continued, 

1 CONSTRUCTION— 

Duration of lease-— 

the farm m dispute, was ad 3 udged liable to pay to the 
representatives of the lessee damages for the time 
they were deprived of the beneficial enjoyment of the 
farm, according to the increased rent which the new 
lessee had undertaken to pay. Tbj Chitnd v. Sbee 

"K' ATcnffcr -r- 

[6 W. R., P. C., 48: 3 Moore’s I. A., 261 

9. - — — " Tenancy year by 

year — A tenancy which is to continue year by year 
IS a contmmng tenancy so long as the parties^ are 
satisfied; and though terminable at the option of 
either party at the end of any year is not ipso facto 
terminated at the end of every year, Madoddbb 
Noshyo 1?. Bullubbee Kant Dhde 

[13W.R.,190 

10. Tenancy from 

year to year — The words, "yon must pay every year 
Government dues, and en^oy the fields along wuth the 
garden lands without disturbance (sukhimp rahani), 
besides the fixed amount there will he no oppression 
on account of cesses,” do not create a permanent 
tenancy, but only a tenancy from year to year. 
Gung-abai V, Kalapa Dar^ Muketa 

^ [I. L. R., 9 Bom., 419 

11. Lease from year 

to year, — Mode of determining tenancy. — In a suit for 
possession of a piet'e of land and for rent of the same, 
the plamtiff produced in support of his claim two 
sarkhats or kahuliats purporting to he executed in 
his favour by the defendants, and dated respectively 
in January 1875 and June 1876 These documents 
were not registei ed. The first, after reciting that the 
executant had taken the land from the plaintiff on a 
specified yearly rent, and promised to pay the same 
yearly, proceeded as follows " If the owner of the 
land wishes to have it vacated, he shall give me fifteen 
days’ notice, and I will vacate without makmg oh3ec- 
tion . if I delay m vacating the land, the owner can 
realise, by recourse to law, rent fr^^m me at the rate 
of R8 per annum ” The second sarkhat, after recit- 
ing that the executants had taken the land from the 
plaintiff on a yearly rentf specified for six years, and 
promised to pay the same year by year, proceeded 
thus. "And if the said Shaikh wishes to have the 
land vacated within the said' term, he shall first give 
us fifteen days’ notice, and we will vacate it without 
ob 3 ection ” The lower Courts held that the sarkhats 
were not admissible in evidence, as they required 
registration under section 17 (4) of the Registration 
Act VIII of 1871, hemg leases of immovea|)le pro- 
perty from year to year or reserving a yearly rent. 
Meld that the two sarkhats created no rights except 
those of tenants-at-will, inasmuch as the clause com- 
mon to both, to the effect; that at any time, at the 
will of the lessor, the lessees were to give up the land 
at fifteen days’ notice, governed all the previous 
clauses, and the defendants could be asked to quit at 
any time before the lapse of the term at fifteen days’ 
notice. Khxtda BakIish v. Sheo Din 

[I. L. B., 8 All., 405 
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LUASE — cont%m(,ed. 

1. COKSTKDGTION-coMf^WMeil. 

Duration of lease — cont%mied, 

12. JPermanent ten- 

ancy only modifiable by revision of rent — Might of 
egectment.—^Bxohmon of lessoi^s light of ter7mnat-‘ 
zng lease. — E 3 ecti]aont by landlord against tenant. 
It appeared thatrthe land m dispute was tlie piopcrty 
of a muttum of which the plaint ift* was the tiusteej and 
had been let to the defendant's fathei under a mu- 
chalka (Exhibit A), dated 14th August 1837, entered 
into with the Collector, the manager of the propeity 
on behalf of the Government The tenancy continued 
a to be regulated by his agreement until plaintiff, in 
1867v demanded an increased lent, which the defend- 
ant refused to agree to pay. Upon that demand and 
lefusal the plaintiff, at the end of the Pash, and with- 
out tendering a pottah for another Pash stipulating 
for the increased rent, brought hia suit to eject The 
defendant (appellant) contended that the light to put 
an end to his tenancy was conditional upon his failure 
to pay the rent ffxed by the agreement. Meld, by 
Scotland, C. J., upon the constiuction of the mu- 
chalka, that the plaintiff possessed the absolute light 
to put an end to the tenancy at the end of the Pash, 
unless the condition lelied upon by the appellant was 
by force of established general custom (winch had 
not been alleged) or positive law made a part of the 
contract of tenancy that neither the Rent Jlecovery 
Act nor the Regulations operated to extend a tenancy 
beyond the period of its duration secured by the ex- 
press or implied terms of the contract creating it, and 
that therefore the plaintiff had a right to o^ect the 
defendant at the end of a Pash By Holloway, J — 
That whether the express contract was binding on 
the pagoda or not, it gave no light to hold peima- 
nently, and that there is nothing m any existing 
written law to render a tenancy once created only 
modifiable by a revision of rent but not terminable at 
the \vill of the lessor exeicised in accordance wuth his 
ohhgations Bnamandaram VenJeayya v Venkata- 
narayana Reddi^ 1 Mad 75 ^ d:ii5.NalLatambi Matfar 
V. Chinnadeyayiayagani JPillaiy 1 Mad , 109, doubt- 
ed. The judgment in the case of Venkatai amanier 
V Ananda Chetty, 5 Mad , 122, has gone too fai m 
laying doT^vm the lule as to a pottahdai's right of 
occupation Chock alinga Piiiai v Vythealinga 


PUNDAEA StJNNADY 

• 

. 6 Mad., 164 

13. 


- Permanent ten- 


ancy on contimnng to ^ay rent . — Suit to lecovei the 
propiictary right in a village belonging to jdamtiff's 
muttah, which^was let to defendant's fathei und^r a 
pottah gnd muclialka, and which on the death of hci 
father and since the defendant refused to suricndci, 
upon the grounds (1) that the right had been leased 
peimanently, subject to the legular payment of the 
stipulated rent, v hicli condition had been strictly ful- 
filled, (2) that hei fathei had. expended laigc sums 
in making substantial peimaneiit impiovemcnts in 
the village, and that he had by gift tiansfciiod the 
tenancy to her Meld that, on the tiue constiuction 
of the terms of the pottah ana muchalka only a ten- 
ancy from Pash to Pash was created Neithei Eegu- 
lation XXX of 1802 nor Madi-as Act VIII of 1865 


XiEASE — coniimted. 

1. CONSTRUCTION— 

Duration of leme--contmted. 

operated to make a teuaucy cstabliHhcd by ordinary 
pottah and muchalka of a pcrmaiunii naturiv by at- 
taching to it the condition that it should be mdeter- 
nimable as long as the stipulated rent was paid. 
Chockalinga JPiUai v. Vyihealinga Mandura Sun- 
nady, 6 Mad, 164, followed. PoHLKiss v Rajah- 
BATHNA Mxtdali . . , .6 Mad., 175 

14. Lease of jungle lands.— 

Continuous poosession , — Commencement of lease — 
In a lease which piovides for rent-free possession for 
twelve years, the rent-free possession contemplated 
does not necessarily date from the year f)f the lease, 
so that m a suit moio than twelve years after the 
granting of the lease the h'^see is entitled to plead 
that he has not yet had possession rent-free for twelve 
years. Bhaktjt Chundeb Roy v Isshk (Jiitindeb 
8 IE 0 AB . , . 2 W. B., Act Z, 78 

15. Deatht of lessee, Effect of*— 

Lease not limited to life of /csw'c.— Any leasehold 
estate, when not expressly InmU'd to the life of the 
lessee, passes to ln 6 hens in the same way as oilier 
piopcrty, and if tin* hens take the esiate of the de- 
ceased lessee they take it with all rights and respon- 
sibilities. Danoollah V. AaiANTJTogWiAn 

Lie W* B*, 147 

Badha Kishobh Roy v. Sittoo Bin dab 

[24 W. B*, 172 

16. — — Lease at loUl of 

lessee . — A lease of land, whereby the losst'o is given 
the power of holding the land as long as he pleases, 
is determined by the death of the lessee Vaman 
Sheipad V. Maki . . I. D. B., 4 Bom., 424 

17. Death of lessor or lessee.— 

Lease for ivim ofyeais — Joint liability of lessees — 
In the absence of wouls to the contrary! a lease of 
xemindan lights for a term of years does not teiim- 
natc bcioie the expiration oi the term by the mere 
fact of the death oi eithei the lessor or lessee. Tej 
Chund V Siee Manth Ghose, S Moore* s L A , 261, 
and MuidaJcani Hoy v Ahik Munjooree Las nth, 
4 Moot e*s 1 A , 821, relied on. On the question 
whcthci the lessees in this case wore jointly as w’cli 
as sevcially liable, — Held that the terms of the lease 
indicated that the liability oi the lessees was intend- 
ed to he several, hut equal in extent. Badeinath r. 
Bhajan Lal , I. D. B.. 5 AIL, 191 

18 Extension of term for whichL 

lease is granted. — Lease to remain till called on 
to vacate — A provision in the lease that the tenant 
might after six months leinun lu occupation at a 
monthly lent till tailed on to vacate, does not extend 
the toim ioi which the lease is granted. MoEA Vl- 
THAL V TuKKAEAM VALAD MaLUAEJI 

[5 Bom., A. C,, 92 

19. — Tenancy at will,— 

to pay rent — Custom — Maine to gmi.-^An agree- 
moTit to pay lent in the ordinary form of muchalka 
given by ten.i,rits from year to year already in posses- 



( 3065 ) 


DIGEST OP CASES. 


( 3(^6 ) 


IjEASB — continued. 

1. CONST RUCTIOK—co«^i»w<?c?. 

Tenancy at will — continued. 

sion IS not a lease A tenancy from Pash to Fash is 
not a tenancy-at-mll, but a tenancy from year to 
year. In the absence of custom to the contrary, no 
tenant feom year to fear in this country can be 
ejected without being served at a reasonable time 
beforehand with a notice to quit at the period of the 
year at which the tenancy commenced. AbduiIiA 
Eawutan V, Pakebei Mohombd Rawetae 

[I. Ii. E., 2 Mad., 346 

20. Suit for e^ecU 

ment — Disputes arose between the Government and 
an adjacent mroprietoi, M S., respectmg a piece of 
alluvial land gamed by accretion, of which M 8. 
was then m possession The Government required 
the land for pubhc impioveiaents. Aftei some cor- 
respondence an agreement was entered into by which 
M S undertook to rehnquish m favour of Govern- 
ment aU claim to the proprietary nght, and to rent 
the land from Government, upon the latter allowmg 
him to remain in possession until the projected 
public improvements rendered it necessary for him 
to vacate the land Possession was given to Govern- 
ment, M 8. holdmg the land from Government at a 
fixed rent, and undertaking to quit possession at a 
months notice. Improvements m the neighbourhood 
having been made by Government and M 8. bemg 
dead, notice to quit was served on his representa- 
tives, who refused to quit, on the ground that the 
improvements were not such public improvements 
as were contemplated by the correspondence and 
agreement. In a suit for ejectment, — Seld that 
M. $ was, under the agreement, a mere tenant-at-wiU 
and that the suit was mamtamable, and the represen- 
tatives of M 8 had no defence to the action AirrrN- 
noMOHBY Dossee V Doe i> East India Company 

[8 Moore’s I. A., 43 : 4 *W. E., P. C., 51 

21. Lease to wrdow. — Ue-mar^ 

riage and death of widoio — Might of second husland 
to possession — Upon the death of a tenant under a 
Jaghiidar, his widow passed a kabuhat agreeing to 
hold the land on the same terms as her late husband , 
and that in the event of her marrying again she 
should have no right to the holdmg, but that if she 
got her husband to hve m her house she might con- 
tinue to hold the land She afterwards re-man led, 
and held the land till her death In an action 
brought by the second husband to recover possession 
of the land, as the heir of his wife, — Seld (reversing 
the decrees of both the Courts below) that the plain- 
tiff had no right to recover possession, and his wife 
had merely a personal interest in the holding, which 
ceased upon her death Kamaltjddin Hxjsbn Khan 
X). Bhika Manji . . .4 Bom.j A. C , 49 

22. Provision for renewal. — Suit 

for possession — Stipulation as to duration — ^Wheie, 
upon a consideration of the terms set forth m the 
lease, it was found to be a stipulation that the jote 
was not to teimmate ipso facto with the conclusion 
of the ijara, but that it was open to the parties to 
make a fresh agreement lo respect of the land, upon 


• 

LPiASPi — continued, 

1 CONSTEUCTIO]Sr-co?^^^?^«e^^ 

Provision for T&xi&wBX--~continued 

the quantity and rents being measured and assessed 
in accordance with the productive power of the land, 
Seld that the plaintife was entitled to a decree for 
khas possession, the stipulation being extremely un- 
certain in its character, and the defendants having 
done nothing for years in response to" the proceedings 
taken by the plaintiff Shoobitt Soondey Dabee 
V, Binny (Jaedinb, Skinnee, & Co ) 

[26 W, E., 347 

23. — TsTatnre of grant. — Intention 

of parties — JSstatefor life or inheritance — In order 
to determine the question whether a pottah granted 
by a zemmdar conveyed an estate for life only or an 
estate of inheritance, — JELeld that it was necessary to 
arrive, as well as could be doue, at the real intention 
of the parties, to be collected chiefly from the terms 
of the instrument, hut to a certain extent also from 
the circumstances existmg at the time, and further 
by the conduct of the parties since its execution. 
Watson & Co. « Mohbsh Naeain Roy 

[24 W. E., 176 

24. Words eon-vejing right to 

hold, at hxed rates.— It ''is not absolutely neces- 
sary that any particular form of words should be 
used m conveying rights to hold at fixed rates. Un- 
NODA Peeshad Baneejee V, Chundee Seehue 
Deb . . . ^ . . . 7 W. E., 394 

Aesae Mtjnduii u Ameen Mtjndtjd 

[8W. E.,602 

Kailas Chandea Roy v Eiealal Seal. Faeie 
Chand Ghose d Hiealal Seal 

[2 B. L. E., A. 0.3 93 : 10 W. E., 408 

25 . Hereditary lease. — Continue 

ance of lease dependent on continuance of superior 
tenure — Though the lease in this case contained no 
words importing an hereditary character, yet it was 
held to have the effect of bemg hereditary, on the 
ground that the period of its continuance was not 
dependent on the Me of any party, whether lessor or 
lessee, hut on the continuance of the superior tenure. 
Leeeaj Roy » Kanhya Sing-h . 17 W. E , 485 

26. JPottah for build- 

ing purposes — Omission of words defining grant , — 
A pottah which gave land for building purposes and 
recited that no abatement of lent was to be gi anted 
at any time or for any cause, and that no increase of 
jumma should ever be demanded, was held distmctly 
to provide that the land was granted aiTthe rate then 
fixed foi ever, even though no such words wefe used 
as '^istemrari” or ha-f urzundan " Binode Be- 
HAEY Roy X, Masseye . . 15 W. E., 494 

27. ;; Absence of words 

of inheritance in pottah, — A pottah must not, primd 
facie^ he assumed to give an hereditary interest, 
though it contams no words of mheritance i " pottah” 
as used m Act X of 185^ bemg a generic term, which 
embraces every kind of engagement between a zemin- 
dar and his under-tenants or ryots Where proof 
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1 aONSTUUCTION-.cow/ui«ef2. 

Hereditary lease— c(7J^i^^wwe^^. 

exists of long uninterrupted enjoyment of a tenure, 
accompanied by recognition ot its lieioditary and 
transferable cbai actor, it is sufficient to supply the 
want of the words generation to goueiaiion” 

in the pottah, and the tenant cannot be dispossessed 
by his superior. ^,Dhxtnput Sinoh v. Goomxtk Sin^h 
[9 W. E., P. C., 3 : 11 Moore’s I. A., 433 

28. — Absence of mords 

fixing rent — Lease for building purposes, — Where 
a pottah recited that the rent was to he paid from 

^ father to son, who were to occupy the land and build 
a house thereon, although theie weie no formal 
wor<Is to the effect that the lent was never to be 
changed, the fixed character of the rent was pre- 
8umc|d from long and uninteirupted enjoyment and 
the descent of the tenure to the present occupant. 
PlikBEB MOHtTN MoOKEEJEB V, EaJ KeISTO 

Mookbejeb . . . , 11 W, E., 269 

29. — Istemrari — JTere- 

ditarg tenure — Where, by an old pottah, lauds form- 
ing part of a zemindan had been leased at a specified 
rent, hut there weic no words in the pottah impoiting 
the hereditary and istem'mii character of the tenure, 
— Meld that the absence of ^ch words was supplied 
by evidence of long and uninterrupted en 3 oyment, 
and of Che descent of tenure from father to son, 
whence that hefeditary and istemrari character 
might be legally presumed. Batya, Saean Ghosal 
V. Mahesh Chaitdba Mitteb 

[2 B. L. E., P, O., 23 : 12 Moore’s I. A., 63 
11 W. E., P. O., 10 

Desk Dxae Bimu c. Hbbea Singh 

[2 3Sr. W., 838 

30. - — Long uninterrupt^ 

ed enjoyment. — Owms prohandi — To rebut the evi- 
dence afforded by long uninterrupted enjoyment, and 
the descent of the tenure from fatlier to son, it lies 
upon the party asserting the holding to be from year 
to year only and determinable at will to prove such 
assertion. Dben Dyai Singh v. Heeea Singh 

[2 K. W., 338 

81. Although a pottah 

purported to be a granronly to the particular person 
^ to whom it was made, yet as it passed from father to 
“ son, and son to grandson, and possession was taken 
under it and continued fiom between 75 and 80 
years, and tlierpottah did not contain any -w ord or e\- 
pressioiu barring inheritance or tiansfer, — Meld that 
the tenure might fairly he presumed to be here- 
ditary. Ktjbo Dooega Dossia v, .Dwaeka Nath 
Boy .... 24W. E., 301 

32. — » Assessment, Might 

of — Assessment %n perpetmtg — Where a lease of 
lands to be reclaimed from the sea by the lessee, 
granted by a former Government to plaintiff, stipu- 
lated that the lands should oo held free of assess- 
ment (maafi) for thirty years, subject to assessment 


LEASE ^eontmied 

1. CONSTRUCTIOiSr-co??i/«Ker£. 

Hereditary iQB&B—conhmicd, 

at El pel higha in the thirty- first year, to assessment 
increasing at the rate of | ot a ntpiHi per biglia 
during the si\' following years, and at the evpiratiou 
of that iatawa (period of annnally increasing as- 
sessment) should be held at the full assessment of 
E3 per higha,— that, after th(‘ expiration of 
the first thirty-seven years, the lease was one in 
perpetuity, subject to the annual payment of the 
sum named as the full assessment and no more. 
COLLEOTOE or COEABA V, GONESH MouESHYAE 

Mbhenbaee , ,10 Bom., 216 

33. « Talooh,^^ Mean-^ 

ing o/— The wwd ‘‘talook” imports *v permanent 
tenure,^ and wheio a chittah describes the land to 
which it relates as a talook,” the presumption, in 
the absence of any evidence to the coni vary, is that it 
implies a permanent interest. Keishno Chunber 
Goopto V. Meer SAEBtiE Abi . 22 W. B., 328 

34. — Meaning of ia 

bahali bmdohmt sircar — A i>otiah, under the ordi- 
nary meaning of the words ** ta bahali bundobust 
sircar,” was to endure as long as the settlement. 
Obit Narain v Moheshhe Hnx Singh 

[Agra, E. B., 62 : Ed. 1874, 39 

36. Mohurrari istem* 

rari.^Bereditarg Tlie words ''mokurrari 

istemiari” contained in a pottah must tie taken in 
themselves to convey an hoi editary right in perpe- 
tuity Lakhtj Cowae u. Uoy Haei Krishna 
Singh . 3 B. L. B., A. O., 226 : 12 W. E*, 3 

M trNBTTNJtrN Singh v, Lbbanunb Singh 

[3 W. E., 84 

Leelanttnd Singh r, Monoeunjun Singh 

[6 W. E., 101 

86. ^^Molcm *rari m- 

temrari — Whethci, iu the ahseuco of any 

usage, the words “ mokurran istenuari ” mean perma- 
nent during the life of the grantee, or permanent as 
regards hei editary descent. Libanenb Singh 
Munoeunjun Singh . . 13 B. L. E,, 124 

[L, E., I.;A., Sup. Vol, 181 

37, — Jperpefual lease, 

— Suit for enhancement of rent — A zemindar in the 
district of Cuttack gi anted the following lease • ** In 
the Chawdnak 1236 Amh, 17th day of the month of 
Biisa, Sn Han Ghuckerbutty grants to Hared Manti 
this istemiari (permanent) pottah. For that I exe- 
cute istemrari pottah of my Khardigi Ayma in mou* 
zah Bhimpore. J ote land, measuring four bighas, being 
previously to this in our occupation, you will cultivate 
and cause to ho cultivated hereafter. Mokm rari (fixed) 
rent at E8-12 sicca you will pay fiom year to year, 
In case of flood or drought you will be allowed a 
reduction of rent according as such i eduction will he 
allowed to others To tins Hau Chin^kerbutty as- 
sents.” A 8ubsc(|uent pui’chaser of the zemmdan 
right obtained a fresh settlement of the zoinindari 
under Government. The son and grandson of the 
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1. CONSTRUCTIOIf— 

Hereditary lease— contimed, 

grantee held successively under the lease. In a suit 
by the zemindar against the holder for enhancement 
of rent , — Meld that ^e pottah was a hereditary lease 
fixing the rent in perpetuity, and that it was binding 
on the representatives of the grantor. KABTruTAKAE 
MaHATI t>. J^IIiADHEO ChOWDHEX 

[6 B. Ii. B., 652 : 14 W. E., 107 

38. Molcurr — 

Words of inheritance — In 1798 a mokurrari pottah 
of a portion of a zemindari was granted to A, at a con- 
sohdated jumma of B6 for the term of four years, 
and at a imifonn rent of R25 from the expiration of 
4hat peiiod, to be paid year after year. The pottah 
provided that the mokurrandar should make improve- 
ments , that profits arising therefrom should belong 
to him, and not to the grantor; and that he should 
not dispose of any portion of the land granted without 
the pei mission of the grantor, No words of inherit- 
ance were used in the grant. The grantee died in 
1875, when the heirs of the grantor sued to recover 
possession of the estate from the heirs and assigns of 
A The defendants contended that the grant was 
transferable and hei editary, and that A. his heirs, 
and assigns were entitled to it m perpetuity Meld 
that the giant was for the Me of A, only, and not 
111 perpetuity The use of the word mokurrari ” alone 
in a lease raises no presumption that the tenure was 
intended to be hereditary, and therefore, in order to 
decide whether a mokuirari lease is hereditai^, the 
Comt must consider the other terms of the instru- 
ment under which it is granted, the circumstances 
under which it was made, and the intention of the 
paities Sheo Peeshad Sinq-h r Kallt Bass 
Singh I. X,. B., 5 Calc., 543 : 5 C. L. E., 188 

In the same case on appeal to the Pi ivy Council, 
Meld — The word “mokuiiari” does not necessarily 
impoit perpetuity, although it may do so. Used in 
connection with the giant of an ijara m a pottah, this 
woid is not inconsistent with such mtercst being only 
for life By a pottah was granted a raokurraii ijara at 
a fixed rent in a mouzah, consisting mainly of waste 
lands, part of the grantor’s zemindaii, without words 
of inheiitance On the death of the grantee, who i 
bi ought the land undei cultivation and died in pos- 
session many years after, the question arose whether 
the pottah was for Ilf e, or for a heiitable and tiansfei- 
able estate. Meld that theie being in the pottah no 
woids importing perpetuity, notwithstanding the use 
of the word ‘‘^mokurrari,” the question was whether 
the intention of the parties that the grant should be 
perpetual was shown with sufficient certainty m any 
othei way, — eg , by the other terms of the mstiu- 
ment, its ob3ects, the circumstances under which it 
uas made, or the conduct of the parties to it. Meld, 
also, that such intention was not shown. Bieasmoni 
Dasi V Sheopeeshab Singh 

[I. Ii. B., 8 Calc., 664: B., 9 L A„ 33 : 

U O. Ii, E., 215 

39, ^Qanxng of the 

toords ^^istenixaii moLurrari^^ in conneoiton with 
giant of lands —Intention oj parties — The vvoidb 

III 


[ 1. CONSTRUCTION— 

> Hereditary lease— eontmued, 

' "istemran mokurrari” in a pottah granting land do 
not of themselves denote that the estate granted is- 
an estate of inheritance. Not that such an estate 
cannot be so granted unless, in addition to the above 
words, snch expressions as “ baf urzundan,” or “ naslan 
bad naslan,^’ or similar terms are used Without the 
latter, the other teims of the instrument, the circum- 
stances under which it has been made, or the con- 
duct of the parties, may show the intention with 
sufficient certamty to enable the Courts to pronounce 
the grant to he perpetual ; the above words not being 
inconsistent therewith, though not themselves impart- 
ing it. Meld, accordingly, that where the wBrds 
“mokuarrari istemian” were used in connection i\ith 
a grant in a pottah (as it was also held ni another 
case where the instrument was termed ‘^niokuirarr 
ijara pottah^’), that the question was wdiether the 
intention of the paities that the giant should be per- 
petual had, or had not, been shown with sufficient 
certamty m any other way, — e g , by the other terms, 
by the objects or circumstances, of the giant, or by 
the acts of the parties. And held that in the present 
case the intention was so shown Titlshi Peeshah 
Singh r . Rahnaeain Singh 

[I. I.. B., 12 Calc^ 117 L. B., 12 I. A., 205 

40, Istemran poi- 

tahs — Mereditary title — Construction of pottah — 
In an instrument desciihed as a perpetual lease (pot- 
tah istemran) the lessor covenanted as follows So 
long as the rent is paid, I shall have no powei to 
resume the land The lessees shah have no power to 
sell the land in any way. I have therefore executed 
these few words by way of a perpetual lease, that it 
may be used when needed Upon the death of one 
of the lessees, his heu*, who was in possession of the 
land which formed the subject of the lease, claimed 
to be the lessee of a moiety theieof on the ground 
that the lease was one ci eating a heritable interest 
The claim was allowed by the settlement officer, and 
the lessor thereupon brought a suit to have it declared 
that he was entitled to ej’ect the 'defendant, under 
section 36 of the N -W P Rent Act (XII of 1881), 
as being a tenant-at-will, and to set aside the settle- 
ment officer’s order Meld that the mere use of the 
word ^‘istemiari” in the instrument did not ex vi 
termini make the instrumejit snch as to create an 
estate of inheritance in the lessee ; that the words so 
long as the rent is paid I shall have no power to 
resume the land” did not show any meaning or in- 
tention that the lease was to be in perjpetui^ ; and 
thali the defendant (even should he be-the legal heir 
and representative of one of the lessees) could not 
resist the plaintiff’s claim. TuUM JPershad Singh 
V Ramnarain Singh, L, R., 12 1 A , 205^ followed 
Lakhu Komar v Mariki ishna Singh, L R , 22$, 
dissented from. Gaxa Jati n Ramjiawan Ram: 

, [I. Ii. B., 8 All., 669 

4 j[. Amotmt of land leased.^ 

Boundaries — jEsiimated area — In Older to ascer- 
tain what land is aclually leased, it is necessary to 
look to the boundaiies mentioned m the lease, and 

5 F 
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not to the ostiniatcd area. AbdooTj Mankah d 
Baeojda Kant Banbbjeis . 15 W, R , 394 

42. lioundm us , — 

jSIstmiated area — Wheie a pottah purports to convey 
so many bighas of land “inoi'o or less" witlun 
certain boundaries, the test of wliat is leally conveyed 
18 not the area of the land but its bonndaiies. SnEEB 
Chundeb Mahnebah V, Bbojonath Abitta 

[14 W. R., 301 

48. — — — — Ascertainment 

ly measurement — JProvisionfoi rate of rent — Plain- 
tiff let to defendant a q^uantity of land, of which he 
was not certain how much was in cultivation and 
how much was jungle, at a total jumina to bo even- 
tually settled on the footing of 12 annas per higha 
culturable, and 10 aimas poi higha jungle, on the 
number of bigbas of each sort which existed at the 
end of the year next piecedmg the date of the pottah, 
the calculation of the rent to be made poimauently 
by effecting a ineaBuiemcnt within six months, until 
which time defendant should pay a piovisional jumma 
at 12 annas a higha on a given number of biglias, 
amounting to a specifie(2 sipn. Plaintiff sued for 
arrears of rent, no measurement having tahen place, 
though years had elapsed, ICeld that, until ascertain* 
ment by mcasuronmBt of a settled jumma, the rent 
due under the terms of the pottah would be the i)io^ 
visional sum mentioned above ; but if the delay in 
such asceitammont w^erc duo to default of plaintiff, 
defendant would be entitled to set up the state ol 
things which he hcheved would be arrived at if 
measurement wore effected, BnAiiXTTH Ohundeb 
Roy V. Bepin Behabee Chuokerbutty 

[9W.R., 496 

44. — — JExcess land, Hent 

of —B having covenanted to take fiom A without 
enquiry 18 bighas of land at a rent of Rl a big ib, 
with a stipulation that it on enquiry any excess land 
should he found hu would pay the same rate of lent 
for such excess , or if the area should he found less 
than 18 bighas, that he wquld leeeive a piopoition- 
ate deduction fiom his rent A measmement took 
place, and an excess was discovered A then sued j5. 
±01 lent on the entire quantity of land. Seld that JB, 
was liable to pay lent tor''Lhe excess at the late of Rl 
a bigha, and that the tender of a pottah by ^ to 
w^as not necessary Radhiea Peositnno Chttnpeb 
v Kehaleb Chitbn Dby . 15 W. R., 410 

Tl t 

45. *Trr — Grant at fixed annual rent. — 

JResimptwn ly Qoveinment, JEffect of — A zemmdai 
granted his zemindaii by pottah oi lease as a putni 
talook at a fixed annual lent. Adjacent to the 
demised lands weie othoi lands called bheel bhumt- 
tee lands, in which the zeimirdai had only a tempo- 
rary mteicst, but which lands wcie included in the 
pottah The hheel hhuruttee lands weic aftcrwaids 
lesumcd hy Government under Jlengal Regulation 11 
of 1819, and assessed separately fiom the zemmdai i, 
the jumma hemg paid by the lessee for a peiiod of j 


XiIE ASRj — ( ontu tied, 

1. COKSTEUOTl()N-c-o«/*M6-a 
Grant at fixed annual mnX-^coutbimtl 

nmo yeats Held, in a suit broiigbt by tbe kiHRees 
against tbo lessor’s represciitativi' 1‘ov i cimssiou of ilio 
rent })aid on iho resumed lani^ls, out ol the fixed 
annual lent, that by the terniH ol the potiab the 
hheel bhiuruiee lands were not included in tlu‘ fixed 
annual rent. Pbankath Ojiowbwy v , Htjenoeoyr 


Dosseb . , , 9 Moore’s I. A,, 431 

40 , Covenant in lease to grant 


a new lesisef^S'iihsequeni lease without comiani 
foi renewal — Meld, by the Court of first instance, 
and confirmed on appeal, that a covenant m a lease 
for yeais to grant a new lease on the expn i tion of the 
existing term under and subject to all coveiumts, as 
in the first lease contained, is satiMfied, if such new 
lease contain the like covenants as the fornum lease, 
except the covenant for renewal. I’ENiNBiniAlt ahb 
Oeientajd Steam Kavigatiok Comx»any v. Kon* 
NOYLALL 1)0TT .... 2 Hyde, 21 

47. Stipulation to renew lease, 

— Me4eUing, — Molding over — Vyiierc a Ivulmliut 
stipulates that A , the tenant, shall not, on the evxfiry of 
bis lease, be liable to pay a rent luglKU* than that re- 
served in the lease, and that the ImuUord shall not 
then let the land to any other tenant, but that A, 
shall not he entitled to erect any permanent building, 
or to excavate a tank, it was held that under these 
stipulations the landlord was not btnind to re k't the 
land to A at the close of tho term of the huiso. JIddi 
also, that the fact o± his allowing the tenant to hold 
over did not affect tho landlord’s right to losuuie pos- 
session attoi due notice. Fukeebookissa Be<3to v. 
Chundbr Monee Dossee , . 12 W. R., 688 

48 . Covenant for renewal. — 

Ambiguous covenant, — Might to remove sod and open 
mines — Interpretation hy ack of the pm tin — A’w- 
toppel — Conjirmation — Land Aiquisitton ulcl, -T of 
1870 — A lease ±01 ninety -nine ycais lu.ule lu ]79di by 
the East Iinba Comixiny to W coiitaiued a ooi onaut 
that the said Company, upon .ipjfiiiMtion of tho hoirs, 
cxccutois, adiiniUbtiators, and assigns of the h>Lul JV' , 
would le-giaiit and lencw the s.iid le.ihi‘ thorchy made 
^^011 tho teims and conditions above mentionud," &e 
Held that the above covenant n as not a coveiiiuit loi 
perpetual renewal of the lease, but a (ovou.int ior a 
single lenewal only The above leasi' gi anted to the 
said W, lus hens, exec utois, adinuiistiatois, and as- 
signs, Bhandaivada Hill *^with the house, h mid mgs, 
offices, stablings, garden and welU, , thereon 

standing and now m his own occupation or posses»> 
Sion’* It was contended that this clanse, li not on 
the face of it gi anting the light to leniove and boU 
the soil, was, ab all events, anihiguous, and liiul been 
inteipietcd by the subsequent conduct of tho jiartics 
themselves, who had always leeognisod tlio right of 
the holders of the lease to the soil and stones of tha 
land m question It appeared that in Ibfi 1 the holders 
of the lease had peimitted the E. Company to enter 
upon the land and to remove the earth and stones of 
the lull foi pm poses of icclamation j and that on May 
10th, 1870, an indentuTc had been cxe< uted to which 
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Covenant for renewal— 

tlie Secretary o£ State, tlie E Company, and all per- 
sons interested in the lease were parties, which in- 
dentnie lecited the above facts and contained mutual 
releases by the person^intei est( 5 d in the lease, the E 
Company, and the Secretary of of State in i espect of 
any claims that might be made against any of them 
on account of the excavation of the said h7n and the 
removal of the eaith and stones therefiom The said 
indenture also contained a confirmation, by the Secre- 
tary of State, of the lease of 1794. A schedule to the 
indenture desciibed the property comprised in the 
lease and specified {inter aha) the g[uarries situated 
at Bhandai^jg'ada Hill” JELeld that the woids of the 
lease of 1794 weie not ambiguous, and gave no right 
to remove the soil and stones, and that the acts of the 
parties could not be admitted to affect the construction 
of the lease Qwfsre,— -Whether the acts of the parties 
111 lemovmg soil, which removal was not proved to 
have taken place earlier than 1863, could be called in 
aid of the interpietatiou of ambiguous words in the 
lease of 1794 Theie was no conteniporanea ex- 
postiio Even if the woids quarries or mines had 
been used in the lease of 1794, they would have given 
no right to work quarries or mines other than those 
open when the tenant came in, which, moreover, he 
might have worked in the absence of such words 
To allow the openmg of new quarries or mines an ex- 
piess power to that effect must be given. Seld, also, 
that the Secretary of State was not estopped by the 
indenture of May 10th, 1870, from disputing the 
claimant'’ s right to remove the soil and stones. The 
claimant's position had not been altered so as to make 
it inequitable in the Secretary of State now to assert 
his claims under the lease. Seld> also, that the inden- 
ture of May loth, 1870, did not operate as a fresh 
demise of the premises in then condition at the date 
of the indenture. A confii matron does not operate so 
as to make the estate confirmed subject to the inci- 
dents which it would have had if granted in the condi- 
tion at the date of the confirmation In re Purma- 
NANDAS Jeewandas . I, L. B., 7 Bom., 109 

49. Provision for indigo concern 

passing into hands of ot}iev^,—Assigmnent of 
lease from two joint lessees to one of them — N and 
D, havmg taken a lease of certain lands, jointly 
gave a kabuliat, agreeing that if within the term of 
the lease they die, or if m any other way the concern 
passed into the hands of others, then their hens, or 
those who would succeed to their rights, would pay the 
rent After the kabuliat was given, JV. made over 
his interest m the lease to D, JSeld that, in passing 
fiom W and JD. to D alone, the lease had passed 
into the hands of others ” within the meaning of the 
kabuliat, and that J) occupied the position of the 
persons contemplated by the teims those who will 
succeed to our rights.” Bhobanee Chttndea Mit- 
Tmv MacHair . , . low. R., 464 

50» Jouit lease . — Joint haliliiy 

for rent — ^When a lease is granted jointly -to two 
tenants, both are jointly hahle for the rent due under 
the lease, and one of them cannot divide this joint 

IH 
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1 CONSTEUCTION— 

Joint lease — continued 

lidhihty Jogendea Deb Boy Kft t? Kishen 
Bitndhoo Rot . . . 7 W. R., 272 

Roopnaeain Singh v Jttggoo Singh 

[10 W. R., 804 

Bholanath Sircar v, Bahaeaai Shan 

[10 W. R., 392 

Gotte Mohijn Roy v Anhnd Munbul 

[22 W. R., 295 

51. D ejiniti on^of 

light of each lessee in'poitaK — Sepai aiion of tenures 
— The fact that at the foot of a pottah the right of 
each lessee was defined was held not to bind the lessor 
to recognise each part as an independent and separate 
tenure, and the subsequent separate payments of rents 
by the tenants was held not to vary the nature of 
the tenme. Buloeam Paul n Sueoop Chhnbeb 
Gooho 21 W. R., 256 

52. Lease of jungle lands. — 

Suit alleging interruption of lease to cut trees, ^c . — 
Form of lease — Where an apphcation for a lease for 
farming jungle lands was m its nature general, but 
the answer was specific anA clear, and granted the 
lease on certam conditions, the answer determined 
the contract, and w as the only contract between the 
parties A lessee who sues, allegmg that 'there has 
been an interruption to his lease \o cut or sell the 
trees on the land mcluded theiein^ must base his light, 
first, upon its bemg a necessary incident the lease 
by reason of the objects of the lease , or, secondly, 
imder some positive law; or, thirdly, under some 
custom to he incorporated in the lease , or, fourthly, 
under the expiess terms of the lease Button jee 
Edui/Jee Shet V Coi/iECTOE OP Thanna 

[10 W, B., P. C., 13 : U Moore’s I. A., 295 

53. Breach of covenant not to 

injure trees — Construction of k>thuliat.-^A ka- 
huliat on which the tenant undertook to preserve cer- 
tain trees in a jungle and not to injure them m any 
way, providing that if he relinquished the talook 
after destroying the jungle he would pay 112,000 as 
the value of the trees, was* construed to contain two 
distinct covenants, the second being a covenant not 
to injure the trees, on breach of which damages 
could be recovered. Wooma^oonduebe Bosses e. 
Rajeisto Roy . . 21 W. R., 366 

54. Lease of jungle lands by 

Government. — Fight to out timkpr — ^Where 
jungle land was let by Government to“a tenant for 
the express purpose of being brought into culti-fation, 
and the lease contained no reservation of the rights 
of the Government in respect of the cutting of timber 
tiees, the Court beld that the parties contemplated 
that the cutting of sucji trees by the tenant would 
be necessary for carrymg out the pui poses of the 
lease. Kotun Bam Doss n Collector op Sylhbt 

[22 W^. R., 523 

55. Agreement for certain dues 

in nature of rent. — Subsequent Government mil- 
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1. CONSTRUCTION— 

Agreement for certain dues in nature of 
rent — Gonhmied, 

fication as to tenure — By an agreement entered into 
between tbe predecessors of tbe plaintiff, duima- 
kurtabs of a temple, and tbe defendants, it was pro- 
vided that tbe ^ief endants should have a permanent 
right of cultivating certain lands belonging to tbe 
temple upon payment of the circar tirva and a 
swamibogam mentioned in tbe agreement Subse- 
quently to tbe agreement the Government notified 
that the melvarum payable to tbe Government would 
be Thenceforth pcimanont and not according to the 
nenck ascci tamed by reference to tbe maiket prices 
m dortam towns, and tbe Government stated that any 
advantage arismg from tbe change of system sbonld 
go to tbe ryots themselves. Tbe plaintiffs sued the 
defendants to recover tbe balance of the market value 
of the produce of tbe land cultivated by tbe defend- 
ants after deducting tbe amount of circar kist paid 
by them. Held (reversing tbe deciee of tbe lower 
Court) that the defendants were only liable to pay 
the amount of swamibogam mentioned m tbe agree- 
ment, and that no right was acquired by the plamtiffs 
by virtue of tbe subsequent arrangement made by tbe 
Government. THESiKiuM Iybngab v. Ganapatht 
Iybb • . • J . 4: Mad., 320 

56 Fishery 

of fishe)y hy or<}er of Court . — The piovision in a 
fishery pottab that tibe lessee cannot sue for recovery 
if, tbiougb his own neglect or otherwise, be fail to 
catch fish, was held to be no bar to tbe lessee’s claim 
to a refund of rent from tbe time that possession of 
tbe subject of tbe lease was taken away, by order of 
a competent Court, from bis lessor, and consequently 
from him. Bam Goba3d Seibt u. Ablum MirLtiicK 

[7W.R.,406 

57 ^ Payment of Tm.t,-^JPromsion 

for payment hy instalments . — Where a pottab, after 
providing for payment of rent by the dur-putmdar 
“ year by year, month by month, and kist by kist,” 
contained a distmct decbiration tlmt if tbe dur-put- 
nidar did not at tbe end of each month pay up tbe 
amount due for that montji be should from tbe first 
day of tbe succeeding month pay interest upon tbe 
amount in arrear, tbe Court held that tbe Judge 
below was not correct in bis construction of the 
pottab that tbe dur-pfftnidar was not bound to pay 
rent in equal monthly kists, nor liable to interest if 
be did not so pay it. Bhyeub CEimuBB Bakeejee 
V. Ameeboodebit , * . 17 W. R., 173 

68*^ "Payment hy tn^ 

sialmenis . — It is contrary to usage to pay by month- 
ly Msts unless there is a special agreement to that 
effect. Jox Kishbk Mookebjbe v Jakkeb Nath 
Mooeebjee w . . . 17 W. R., 471 

56 ^ Proviso'‘for re-letting in case 

of default in payment of rent— 
perpetuity . — ^A lease purporting to be for a certain 
term of years contained a proviso that if at any time 
the lessee should make default in payment of rent 
tbe lessor should be at liberty to let tbe lands to 


XiEABR — continued. 

1. CONSTRUCTION— 

Proviso for re-letting in case of default 
in payment of T^mt^-conttnued. 
another lessee. Held that the introduction of this 
proviso did not make tbe lease operate as a gi’ant in 
perpetuity so long as tbe reift was paid, but merely 
bad the effect of enabling the lessor to determine tbe 
lease within tbe term, in case of default by the tenant 
in paying the rent. Shahvb Roteee v Babtoh 

[Marsli., 250 : 2 Hay, 14 

60. - Proviso for default in pay- 

ment of rent. — Appointment of sezawal — Condi- 
tion pi eoedeni. — A lease for a term of yeai’s contained 
a pioviso that if m any year the rent 8 b 9 ;pld be tluoe 
kists m arrear the lessor might appoint a sezawal, 
and the lessee would pay bis salaiy , and if, notwitli- 
standing the appomtmeivt of such sezawal, the arrears 
of rent were not paid by tbe end of the year, the les- 
sor should be at bbeity to rescind tbe lease. Meld 
that it was a condition precedent to tlio right of the 
lessor to rescind the lease, that be should have ap- 
pointed a sezawal. Laxl Ltjtohmee Pebsiuttjd v. 
Bhoodhun Sinoh • . ^ Marsh., 474 

61. Right of re-entry for non- 

payment of rent. — Act X of X8l>9, s. 22 — Where a 
lease provided that in case of a default m tbe pay- 
ment of rent, the lessor should have the power of re- 
entry without expressly mentioning the mode of 
effecting it, tbe Icssox was bound to exercise tins power 
accoidmg to tbe provisions of the law, section 22, 
Act X of 1859. SoiAiiTO i>. IIoobmut Baiuooob 

[1 Hay, 573 

62. Right of Implied ^ 

right of re-entry. a pottab does not contain 
words specifying tbe light of re-entry, tbe Court will 
give effect to words which, reasonably construed, in- 
volve that right. SuAnnoo .Kha v. BnuawAN 
CntTHDEB Opaehia 1 Ind. Jur , IN. S., 75 

[5 W. R., Act Z, 17 

63. - — — Conditional 

lease. — Right to recover property. — If a paxty leases 
an estate in putni, reserving to himself tbe right of 
re-entry on condition of bis wishing to bold the pro- 
pel ty kbas, be cannot sue to recover possession for 
tbe purpose of leasing it to a third paity. RtraHOO- 
KATH Cooimoo V. Httkish CnuNDpB Rot 

[W. R., 1864, 326 

64. Hereditary 

tenures, — Lessor^ s right of re-entry. — Cause of ac-* 
i'ion. — Where there are no words in a lease extending 
its provisions to other parties beyond the lessee, its term 
must bo interpreted us applicable to the lessee only, 
unless tbe Court is able, from tbe conduct of tbo 
parties and tbe surrounding circumstances, to come 
to a different conclusion. Where a lease contains a 
condition whereby tbe lessor agrees not to put an end 
to the mokurrari of bis lessee, except on tbe occur- 
rence of a fresh settlement on tbe part of Goveifn- 
ment, it does not follow that the lessor intends to 
constitute a hereditary lease if no Government settle- 
ment took place. In such a case a lessor’s right to 
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liEASEJ— 

1. CONSTRUCTION-co«^»^itte(?. 

Bight of re-entry~co«^twMed 

re-enter arises on tlie death of the lessee; hut if the 
representatives of the lessee have been allowed to hold 
over by the heirs of the lessor, to whom they have paid 
rent, the cause of acfeon to a purchaser of the les- 
sor’s rights and interests arises on the refusal of the 
lessee’s representatives to permit him to re-enter 
LEKHKAir Roy v * Kaj^hya Singh . 14 W, B., 262 

05 , 1 Proviso against sub-letting. 

•^-Breach of condttion %n lease, — Omission of clause 
fot f e-entry, — Act X of 1859 y s 23, 5 — Suit for 
ejectment — A lease contained a stipulation that the 
ryot shoul<J^ giye up such part of the land as was un- 
fit for the cultivation of indigo, and should not sub- 
let the same Meld that as the lease contained no 
pioviso for foifeiture, or n^ht of re-entry for the 
breach of this covenant, the landlord was not entitled 
upon such breach to maintain a suit under Act X of 
1859, section 23, clause 5, to eject the ryot Gooeoo- 
PEESAUD SlECAE «. PhILIPPB 

[Marsb., 366 : 2 Hay, 451 

66. — Breach of condi- 

tion, — Where a lease contained a stipulation against 
sub-lotting without the lessor’s consent, and the lease 
violated tins stipulation, it was held that the stipu- 
lation was a reasonable one, and that the lessox might 
either bring an action for damages for its breach, or 
a suit for an injunction to restrain such sub-letting 
by the lessee. Mohana v , Sadodin 

[7 Bom., A. C., 69 

07 , Bight to assign or sub-let. 

— Conditions attached to zemindar* s estate — Con- 
struction of lease. — The light to assign oi sub-let is 
as well estabhshed an incident of a tenancy at a rent 
for a determinate peiiod when the contract of letting 
is silent on the subject, as it is of an estate for life 
or of inheritance, and there is nothing in the nature 
of the conditions attached to a zemindari estate 
which rendeis an assignment of a lease of such estate 
an exception to the general rules. Meld, on the con- 
struction of a lease, that the language did not evi- 
dence a contract purely personal to the lessee and his 
heir so as to exclude the right to assign. Vbnkata- 
SAMY Naiok V Mttthtjtijia Ragunaea Rani 
Kathama Katohiae alias Khlaneapuei ISTat- 
CHIAE . . .5 Mad., 227 

0 S, ProMbition against alien- 

ation.^A pottah which piovided that the grantor 
was not to alienate or lease the property to any other 
pai’ty during the term of the pottah, without giving 
the lessees under the pottah the refusal, was upheld. 
MOHIMA CHHNBEE SeIN V, PlTAMBITE ShAHA 

[9 W. B., 147 

69, MuJgem tenure, 

Mistory and nature of. — Alienation not a necessary 
incident, — Clause against suffering attachment and 
sale valid. — Bight of re-entry. — Clauses against 
alienation, — Bolicy of the law — Transfer of Fro- 
jjeriy Act, IV of 1S62 — The plaintiff sued to estah- 


XiEASE — continued, 

1 . COmT^BTJCT:iOM--continued. 

Prohibition against alienation — continued, 

hsh his right to attach and seU certain land in execu- 
tion of a decree obtained hy him against a third 
party who held the land from the defendant under a 
mulgeni lease. The lease contained a clause which, 
after forbidding the tenant from ahenatmg it by 
mortgage, sale, or lease, stipulated thattbe tenant was 
not to let it be sold, or attached and sold m satisfac- 
tion of judgment-debts, and that if he did, the land- 
lord might take away the land and give it to others 
foi cultivation The defendant contended that the 
land could not he attached and sold hy reason pf «this 
clause The lower Courts held that the clause was * 
mvahd, both because such a restriction on alienation 
was repugnant to the mnlgem tenure m contempla- 
tion of law, and because occurrmg in a lease which 
was virtually in perpetuity, it would make the land 
for ever mahenahle, and was, therefore, against 
puhhc pohcy. On appeal to the High Court, — Meld 
that the clause was not invalid on either ground 
The nature and history of the mulgeni tenure consi- 
dered The pohcy of the law, as evidenced by the 
Transfer of l^operty Act, IV of 1882, with regard to 
clauses against alienation, considered. Meld, also, 
that if the tenant allowed the land to be attached and 
sold hy not taking measures to satisfy has judgment- 
debts, it would be a breach, both according to the 
letter and spirit of the clause m the lease, ^d would 
give the lessor a right of re-enti^y. Meld, fuither, 
that although tecjhmcaUy there would he no breach 
or right of re-entry until attachment and sale had 
been suffered hy the tenant, yet, as the attachment 
of itself could he of no use to the ci editor, since the ^ 
debtor was already prevented hy his lease from 
alienatmg, and as it would he necessary, even if the 
attachment weie allowed, to forbid the sale by a con- 
current order, the attachment itself, which would 
under those circumstances he futile, should not be 
permitted Vyanzateaya v Shiyeambhat 

[1, L. B., 7 Bom., 256 

70. — Lease to an un- 

divided Mindu family — Fartition, — Covenant 
against alienation — Alienation voluntary or hy act 
of law — Attachment and sale, — Mo clause of forfeit- 
ure or re-entry — Non-payment of rent, — Mights of 
the mull or landlord — The plamtiff leased his land 
under a mulgeni chetti, o% lease at a fixed rent, to 
defendant No. 1, who then hved in union with his 
brothers, defendants 2 and 3, and acted as manager 
of the family. The lease contained a danse against 
aligination by the lessee hy mortgage, sal% gift, or other- 
wise, hut did not provide for re-entry or forfeiture in 
case of breach. A partition of the land anfong the 
brothers subsequently took place The shares of 
defendants 1 and 2 were afterwards sold, the former 
at a Court sale in execution of a decree, and the 
latter by private con1j»^ct, and were purchased Re- 
spectively hy defendants 4 and 5, who entered into 
possession. Plaintiff now sued to recover his land, 
contending that the breach of the covenant against 
alienation had woiked a forfeiture, and likewise for 
one yeai’s rent, claiming the whole of it from defend- 
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XHASE -^coniinited* 

1. CONSTlUJCTTON«-.oow/t»«<’c? 

PjeoMbition against alienation-— 
ant No. 1. Meldf following tlio decision ni Tumha- 
irana v, Blmrcvnhhati I ,7 Mom , 2tjG, that tlie 
rosti'ieiion against alienation was valid, but went no 
further than to x^roliibit alienation by the act oi the 
parties tlioinsolves, and then even did not piovidefor 
forfeiture or refeiitry on breach, and bad no application 
to the case of an alienation by act of law, as by at fca di- 
luent and sale in execution of a decree. That the 
plaintiff bad, tbeiofore, no iigbt to recover possession 
from any of the defendants, —bis only remedy being 
in damages foi breach of the covenant against aliena- 
tion. Mefd, further, that defendants ] , 2, and 3 were 
severally liable for tbo whole amount of the rent 
claimed, as the lease was taken by defendant No 1 
for the benefit of the midivulod family, and the 
plaintiff was no party to tbe partition, neithei had lu> 
at any time recognised defendants 4 and 5 as Ins 
tenants. Tamava v, Timapa 

[I, L. B., 7 Bom., 262 

2. ZUR-I-PESIIGI LEASE 

71. NTatur© of saur-i-peshgi lease. 

^Mortgage —A zur-i-pgsligi lease is nothing hut a 
flimplo mortgage, and may at any time he cancelled 
on the advance being proved to have been discharged 
with interest fiom the usufruct, or othoiwiso litpii- 
dated by the mortgagor, notwithstanding the non- 
expiry of the term dnontioncd nf the deed, N CNn 
Lali/ Bai-uk .... 2 Agra, 122 

Pultun Singh v, PEsnAL Sinqh • 1 W. B,, 7 

72. S’axt to set aside aur-i-pesligi 

lease . — Act X of 1859, .v, 25 — E^petmeni — A zur- 
i-peshgi lease (wliicli does not provide for its can- 
colment in the event of a broach of any of its condi- 
tions, but provides for the cancolmcnfc of all sub- 
leases) cannot be set aside because of the act of 
the zur-i-peshgidar granting a kutkma. The kut- 
kma may be set aside, and the zur-i-peshgidar be 
liable in damages for any injury which may have 
accrued to the zemindar. Section 26, Act X of 1869, 
was not applicable to sueb^a case, but only to cases 
when the period of the lease had expiied But as 
a zur-i-peshgi lease has always been treated as a 
mortgage, a suit to set it aside cannot be brought in 
the Collector's Court ftnless the terms of the lease 
distinctly provide for such a course of procedure in 
the event of a breach of any of its conditions, 
Magomed Aei Batook Bad Nabain Singh 

• [lW.Bi|52 

Euttun Singh «>. Gbebhhabee Lall 

[8*W*.B.,8I0 

73. Bent not paid wBen dne.— 

Might to oet off against advances — Where a plain- 
tiff let out in zur-i-poshgee ceftam property for a fixed 
period at a certain rental, in consideration of a sum 
of money advanced, and the defendant withheld and 
did not tender the rent as it fell due,— that the 
plaintiff was entitled to set oie the rent so withheld 
against the money advanced, and was entitled to 


2. ZtJIM.PESlIGr LEASE— 

Bent not paid when due’-’-^conlfniunL 

claim an account as against the defendant, although 
the period for which the zur-i-peshgl lease had to run 
had not expired Nubsingh Nabayan Singh v, 
Luktutty Singh . . S. Xi. B., 6 Calc,, 386 

74 , Collection of rents by 

zemindar.— reMs so collected . — 
A zemindar, after he luul granted a znr-i-peahgi 
lease, collected the routs fiom the ryots. If eld, firsi^ 
that the lessee was entitled to treat the rents so 
received as a^ayment of rent under the lease; and, 
secondly, was entitled to recover from the zemindar 
the amounts of rents so received in excess of the rent 
due under the lease, Eamtebishad Yogut «. Kam- 
TOHUL Singh .... Marsh., 666 

75 ^ Smt by mortgagee for ba- 

lance uncollected. — A mortgagor granted a ticca 
lease of the mortgaged land for ten years to M. li , 
and under an asBignment executed by the mortgagor 
it was arranged between him and the mortgagee that 
tbe latter should pay himself off the ticca routs at a 
certain rate annually until the loalisation of the 
mortgage-debt with principjil and interest. Meld 
that, until the mortgagee could prove that something 
had hap])cucd to disturb tlu^ arrangement made he« 
tween him and the mortgagor under the terms of the 
deed of assignment, he could not, either according to 
law or the terms of the contract, call upon the mort- 
gagor or his repics(nitatives to pay tlio balance of 
the mortgago-dobt, or to have that balance roalis(al 
from the sale of the mortgaged property, .Iunessxtr 
Bass v. Lalla Bambhuniak Lall . 17 W. B., 263 

76 , tJsufructuary leas©,— 

to have property Wheie a lease gives tho 

lessee tho light to continue m iiosseasiou until money 
borrowed from him la liquidated, the lessor is put m 
the position of a mortgagox, and, to the extent of tho 
security given, tho lessee is in tho position of a 
mortgagee, but tho leasee is not entitled to have the 
pioperty sold, Kewul Sahoo v. Bash Nabayan 
Singh 13 W. B., 446 

liBASBHOliB PBOPEETY. 

See Secubity foe Costs — Suits, 

[7 B, Xi. B., Ap., 60 

leave to appeal GEAINTEB WITH- 
OtTT AXJTHOBITY. 

See Pbiyy Ooxtnoil, Pbagtice of— 
Special Leave to Appeal 

[16 B. L. B., 221 

LEAVT3 TO APPEAB AHB BEPENTB. 

See Negotiable Instbuments, Suhacaby 
Pboobbube on— 6 B. L. B., Ap., 64 
[1 lad. Jur., m S,, 806 
0 B. L. B., 441 

LEAVE TO BEPEITO SHIT WITHOHT 
PEES. 

See Insolvent Act, s. 20. 

[7 B. L. B., Ap., 61 
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LEGACY. 

See Hxtseani) and Wipe. 

[1. 1.. R., 1 All, 762, 772 

See Cases i72?deb Will— Consi’etjction 

Suit for— 

See Jtteisdiction — Causes oe Jueisdio- 
riON — CkusE or Action— Leoacy 

[16 W. R., 305 
See Paeties — Paeties to Suits— Leo a- 
OY, Suit eoe— . 13 B. L. R., 142 
See WiLIf — CONSTEUCTION 

[8 B. Ii. R., 244 
9 B. Ii. R., Ap , 4 

Assignment of, to executors.— 

Void as^gnment. — Seinhle, — That an assignment by a 
legatee to an executor of a legacy is void Vauohan 
V. Heseltine . , ^ I. L. R., 1 All., 753 

See Huest v, Mussooeie Bank 

[I. L. E., 1 AU., 762 

and Beebseobd w, Huest 

[I. Ii. R., 1 All., 772 

IiBGAIi ISTECESSITY. 

See Cases undee Hindu Law — Aliena- 
tion-Alienation BY Widow. 

liBGAXi PBACTITIOlSrBRS ACT (XVIII 
OR 1879). 

See Ceiminal Peooeedings. 

[I. Ii. R., 6 Mad., 252 
See False Evidence — Geneeally 

[I. Ii. R., 6 Mad., 252 
See Supeeintbndence oe Hioh Coubt — 
Civil Peocbdueb Code, 1882, s. 622. 

[I. Ii. R., 9 Mad„ 375 

s. 10. 

See Mookteae . I. L. R., 4 All., 375 
See Pleadee— Removal, Suspension,and 
Dismissal . I. L. R., 4 All., 375 

s. 12. 

See Pleadbe— Removal, Suspension, and 
Dismissal . I. L. R., 7 AIL, 290 

s. 16. 

See Plbadee— Removal, Suspension, and 
Dismissal . I. L. R., 10 Calc., 256 

ss, 27, 28, & 30. 

See Pleadee— Remuneeation. 

[1. L. R., 9 Mad., 375 

s. 32. 

See Mooktbae . I, L. R., 4 All., 375 

See Pleadbe— Removal, Suspension, and 
Dismissal . I. L. R., 4 AIL, 375 

s. 40. 

See Pleadee— Removal, Suspension, and 
Dismissal . I. L* R., 10 Calc., 256 


LEGAL EEMCEfMBBA]5rOElil, APPEAB- 
AITCE BY— - 

See Peactice— Ceiminal Cases 

[I. Ii. R., 4 Calc., 20 

LEGISLATURE, BOWER OP— 

See Appeal to Peivy Council — Cases in- 
which: Appeal lies — Substantial 
Question op Law. 

[I. L.^., 1 Calc., 431 
See Bengal Regulation III op 1818 

[6 B. L. R., 392, 459 
See Bombay Act I op 1865, ss 35, 48 

[I. L. R., 1 Bom., 352 
See Divoece Act, s 2 * * 

[I. L. R., 10 Bom.* 422 
See Goveenoe op Bombay in Council 
[8 Bom., A. C., 195 
I. L. R., 8 Bom., 264 
See Goveenoe op Madeas in Council 
[2 Mad., 439 
See JuEisDioTioN OP Ceiminal Couet — 
Eueopean Beitish Subjects 

[7 Bom., Cr., 6 
14 B. L. R., 106 
See Jueisdiction op Ceiminal Couet 
— Genee^ Jueisdiction 

[1. L. R., 3 Calc., 63 
I. L. R., 4 Calc., 172 
See 0??penob committed on the High 
Seas . . ' . 7 Bom., Cr., 89 

[8 Bom., Cr,, 63 
See Small Cause Couet, Mopussil— ^ 
Peactice and Pegged uee— Miscel- 
laneous Cases . I. L. R., 1 All., 87 

LEGITIMACY. 

See Cases undee Hindu Law^ — ^Mae- 

EIAGE. 

See Gases undee Mahombdan Law — 
Acknowledgment. ^ 

LEPROSY, mCURABLE— 

See Cases u:^dbe Hindu Law— Inheeit- 
ANCB — Divesting op. Exclusion peom, 
AND Foepeitube OP Inheeitance— Le- 

PEOSY. ^ 

LESSEE, BIGHT OP— 

See Abatement op Rent 

• [B.L.R.,*Sup.Yol., 70 

LESSEE OP GOVERlSnyCHNT, 

See Limitation Act, 1877, aet. 

(1859, s 17) . 1 B. L. R., A. O., 134 

LESSOR ARTD ‘lessee. 

See Jueisdiction op Civil Couet— Rent 
AND Revenue Suits, N -W. P. 

[I. L. R., 1 AH., 388 



LBSSOE AHB ’hBBSM'd -oontimwd 

Casks under Landlord and 'rEN- 

ANT. 

Cases under Tranreer oe Property 

WHILE TRANSEBROH IB ORT OP POSSES- 
SION 

I,B‘ra?EK BEOM JUBO-B. 

See F^yidence—Ciytl Oases— Miscel- 
laneous Doottments— Letters 

[1 0 . l..E ,239 

LBTTEE OB ABVICB. 

See Evidence Act, s 32, cl. 2. 

[9 B. I.. E., Ap., 42 

Lin?TBR OF BICEITSB. 

See Consideration. 

[2 Ind, Jur., S., 243 

LBTTBBS BBTWBBJSr HBMBBBS OF 
JOIHT FAMILY ATO KUBTA OF 
TBPS FAMILY. 

See Evidicnoe— C iYTL Oasks-Mtscel- 
LANEous Documents— LET iims 

[12 B L. E„ 317 
. 19 W , B., 366 

D 

LBTTFES OF ABMIOTSTBATI 03 Sr, 

^ee Case^ under Ckrtieioate or Ad- 
ministration. , r 

See Cobts^Speoial Cases— Letters op 
Administration. 

' [I. L. B., 2 Bom., 9 

See Cases under Court Pees Act, son. 
I, ART 11 

See Illeoitimacy . 11 B. L. B., Ap;, 6 

See Practice— O n iL Cases— Letters or 
Administration. 

[1 Ind. Jiir.,Br.S.,10 

Buty payalble on — 

See Cases under Court Pees Act, sen. 
1, ART. 11. 

f ' 

witli wiU annexed, Brant of— 

.See Succession Act, s 258 

4 [LL,B,1 Calc., 149 

X, Jurisdiction of High. Court. 

— BntisTi-horn mb'! ect dying at Moulmein — In the 
case of a By ^ish-Lorn subject dying and leaving 
assets in Moulmem but none in Calcutta, and a will 
dated 5t> August 18G5, before Act X of 1865 came 
into opetatiou,— JTe/iZ that the executrix could not 
obtain probate or letters of administration with the 
will annexed from the High Court m Bengal. Saun- 
ders IJoA Shoay Oeen . ^ . 8 W. B,, 3 

2. Eigh Court, N-’W, 

JP ^Admimstratiee operation in Bengal — A liii- 
tish subject died intestate, leaving property witliin 
the juiisdiction of the High tourt of the N.-W. 


LFTTERS OF ABMIHISTB.ATIOH.— 

Jurisdiction of High Court— row /wDte/i 
Provinces and of the High Court at Port William. 
General letters of administration were granted by^ the 
High Couit of the K.-W Provinces to the Adminis- 
trator General of Bengal, who ivas not then awaio 
that the deceased had left property within the juris- 
diction of the High Oouit at Port William. On 
discovering that the deceased h?id left property with- 
in the jurisdiction of the lattei Coiut, the Adminis- 
trator General applied to that Court foi general hit- 
ters of administration, whicli wcie gi anted hy the 
Court, on condition that he would apply to have the 
letters of administration granted by the High Court 
of the hr -W. ^Provinces recalled. The High Court 
at Port William has powder to grant to the Adminis- 
trator General letters of administration which shall 
operate throughout the whole of the Pri^idency of 
Bengal, In the goods oe Heciiterlein 

, C1B.L.E..0.C,19 

3 , Attorney ofeseecu- 

tor,-- -Adm^mstrator General -^Tho High Couit had 
no power to grant letters of administration to tbe 
attorney of the CMMUitor of a deceased m rt'speet of 
assets situate in the Punjab The High Court has 
power to grant lettcis of administration in respect of 
such assets to the Administrator Gem'ral, IN the 
GOODS OF Dunoan . 1 B. L. E., O. C., 3 

4 , — — Suoeesftion Act 

{X of es* 2i2f 213 •^Attorney within juru-> 

diction of Court * — finder sections 212 and 213, Act 
X of 1805, it is necessary that the attorney ajiplying 
for letters of administration should bo within the 
jurisdiction of the Court. In the goods of Hes- 
BITT. In the goods oe Briant 

[4 B. L, B., Ap., 40 

3, — LeMcrs of admi- 

niitraUon or p)r abate from Supreme Court , — 'riie 
obtaining of probate or leitei s of admimstvation from 
the late 8upr(»me Coin t IS no giouud for subjecting 
the party obtaining them to the jurisdiction of the 
High Oouit in matters conncckui with the estate in 
respect to which probate oi letters of administration 
were so obtained. Leslie m Inglis . I Hyde, 67 

3 , — Widow not reel’- 

dent in any ziUah.--Act XX FIX of 2860. —Act FIJI 
of 1865 . — Where a widow, not being resident in any 
zillah, has not been able to get a ccrtihcato under 
Act XXVII of 1860, letters of administration were, 
on the consent of the widow, directed to issue to the 
Administrator General. In the matter of Da- 
MOODAR Boas . . Bourke, Test, 6 

7 . Jurisdiction of Becorder^s 

Court. — The BecordeCs Court had the same pow- 
ers in respect to the grant of probates to the estates 
of natives as the High Court before and after the 
passing of the Indian Succession Act,— it could 
not grant probates of the will of a Hindu in any case 
m which, according to the Hindu law ol inheritance 
and succession, the testator had no power to make 
a will , and, m dealing with the will after probate 
has been gi anted, the Couit could not give effect to 
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LETTEBS OE ADMINISTEATION.— 
Jurisdiction, of Eecorder’s Court— co»<t. 

nued* 

it, so far as it is contrary to the Hindu law of inherit- 
ance. Qumrej — Whether the Recorder's Court has 
powei to giant letters of administration, or such 
letters with a will annexed, to the estates and effects 
of a native of British India , but in all cases it must 
he guided in granting them by the law of inherit- 
ance or succession of such native, and it cannot 
grant administration to the estate of a Hindu, Ma- 
hoinedan, or Bhuddist which would interfere with 
such law. In the matteh oe the petition op 
PUKEEBOODEEN AdAM ShAH , 11 W. B., 413 

S, Administration with will an- 

nexed. — Act VIII of 1855) s, 17 — JPecu'Mary 
legatee — 3.dmimstraior General — A pecuniary le- 
gatee IS not entitled to letters of admmistration with 
will annexed in preference to a creditor, and there- 
fore IS not entitled, under sections 10 and 17 of Act 
VIII of 1856, to a grant of admimstration in pre- 
ference to the Admmistrator General. In the goods 
OP ViEGAS .... 1 Bom., 103 

9. Grottnd for refusing letters 

of administration . — Act VIII of 1855) s BO,--- 
The statement of a belief by the Administrator 
General that applicants for probate are about to make 
charges which section 30, Act YIII of 1855, prohi- 
bits, and theieby renders it illegal foi them to “ receive 
01 retain,” is not a sufficient ground for mducmg the 
Court to refuse letteis of administration to appli- 
cants otherwise well entitled, and whose application 
is altogether dehors i\\Q Admimstiator Generals Act. 
In the GOODS OP Beleasis Foggo v Loudon 

[1 Ind. Jur., O. S., 139 

10. — — - Minor Sindu 

widow , — Guardian — Special citation — Caveat — 
Upon an apphcation by the father of an infant 
Hindu widow for the gi’ant of letters of admims- 
tration to him as her guardian and as guardian of 
the estate of her deceased husband, and of the 
estate of the husband's mothei, it appeared that 
the only property of the husband consisted of a 
sum of money ordered to be paid to him under 
a certain decree, upon his constitutmg himself 
the representative ot the mother. This he had 
not done. It also appeared that there were no 
unliquidated debts due hy the husband The sum of 
money in question was m the hands of the Official 
Trustee Meld that letters of admimstration could 
not he granted to the father, hut that the widow 
could apply when she came of age, and that until 
that time the Official Trustee could pay the income 
to her next friend for her maintenance A special 
citation had been served on the step-mother of the 
husband, and she had entered a caveat Meld that 
she had no right to enter a caveat simply because she 
had received a special citation. In the goods op 
Hubby Doss Boneejee . I. E., 4 Calc., 87 

XI, Iiimited grant , — Succession Act 

(X of 1865)) s. 190, — Mindu Wills Act (XXI of 
1870). — If Hindus take out letters of administration 
at all, they must take out general letters. Letteis of 


LETTEES 'OF ADMIEISTBATIOIT.— 

Limited grant — continued 

administration limited to certain property cannot he 
granted. In the goods op Ram Chand Seal 

[I, Ii. B., 5 Calc., 2 : 4 C. li. B., 290 

12. Grant to 

Mindu, — Frohaie Act, V of 1881) s 4 — Certain 
joint property m which five brothers weie interested 
being the subject of a suit in which,the rights of all 
parties were fully ascertained and decreed, one of 
such parties (who died after the decree) was declared 
entitled to a 5-30th share in the jomt estate. Sub- 
sequently to this decree several orders were made m 
the suit, appomting a receiver, ordeimg partition 
and excluding certain properties from partition,® and 
directmg an account On partition, a 6-30th share ^ 
in the properties oidered to be partitioned wal al- 
lotted and made over to the guaidian of the infant 
children of the sharer who had died, the remain- 
der of the unpartitioned property being m the hands 
of the receiver. On the taking of the account, 
it was ascertained that the deceased sharer had 
dunng his hfetime overdrawn from the joint estate, 
and that the sum so overdrawn by him would 
have to he made good out of the 5-30th share decreed 
to him It being alleged by the present petition that 
the sum allotted to him would he msufficient to cover 
the deficiency, and there bemg certain Government 
securities and a small %um in cash belonging to the 
private estate of such deceased shaier m the hands of 
the Bank of Bengal, the Court, on an application made 
for the purpose, directed letters ♦of admimstration, 
limited to the Government securities and cash, to 
issue, considering that the facts of the case warrant- 
ed a departure from the rule laid down in In the . 
goods of Mam Chand Seal, I L M , 5 Calc , 2. 
In the goods op Suttya Kbishna Ghosal 

[I. Ii. B., 10 Calc., 556 

# 

13, Grant in respect of immove- 

able and moveable property. — Estate of de- 
ceased MindU) consisting of immoveable and moi^e- 
able property, — Except under special circumstances, 
letters of admimstration to the estate of a deceased 
Hindu must he taken out in respect of the immove- 
able as well as the moveable property formmg part of 
such estate In the goods op Geish Chundeb 
Mittee . I. Ii, B., 6 Caie, 483 : 7 C. li. B., 593 

14, Lost will. — Administration 

with will annexed, — Succession Act (X of 1865), ss. 
208-209 —Mindu Wills Act (XXI of 1870), s 2 — 
The fact that a will has been lost is not, if its con- 
tents he satisfactorily proved, any bar to obtaining a 
grant of letters of admmistiation with *vill annexed. 
Sedlions 208 and 209 of the Succession Act (X of 1866) 
apply to the cases of granting letters of adnfimstra- 
tion with wiU annexed to the estates of Hmdus, 
where the wdl was executed after the 1st of September 
1870. IsHUE Ohundbe Suemah V Doyamote 
Debea . I. L. B., 8 Qale., 864: 11 C. L. B., 135 

15, — Administrator of estate of 

deceased Hindu. — Suits brought and attachments 
issued before grant of betters of administration — The 
legal status of the admimstrator of the estate of a 
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LBTTEES op ADMfNlST'BATIOIT.— 
Adminxstrator of estate of deceased Hin- 

du — i'on(%niwd^ 

dccoascd Hindu, as coniparcd witli ilio legal status of 
tbe adininistraior of Uio estate of a deceased poison, 
who in ins IdVtimo was goveiuod hy English law, 
pointed out. Whore a Hindu died leaving a widow and 
no male issue, and two of the creditors of the deceased 
brought suits against such widow as the legal ro- 
presentativo of tike deceased, and attached before judg- 
ment certain piopcrty of tbc deceased and afterwards 
obtained ludgments against tbe widow, an applica- 
tion on bebalf of tbe Admnnstiatoi General, who at 
the widoiv^s request, but after the judgments were 
obtained, took out letters of admmisH-ation to the 
estate of the deceased, to have such attachments re- 
" moved, was refused, though the Judge^s ordei, direct- 
mg that the letters should ho issued to the Adminis- 
trator General, was piior in time to the passing of 
the mdgmentBj and the judgineut-cKHlitors were 
hold entitled to bo paid out of the piopcyty attached 
so far as the same proved suliicient for that puriioso. 
hh.mcnxmj> IUmpayai* u. OTOTTBAr GnmjA 
Fima d * Gtimtibai . • B Bom., O. C,, 140 

Khioja Hahomedan estate. 

Succession in cases of intestaoi/ of Maho- 

medms.^Cusiom.-X Khoja, having died intestate 
and without leaving issiitv was survived by his mother 
(a widow), his wife, and a mnn*ried sister Bold that, 
according to tlio custom of the Khojas, Ins mother 
was entitled to the management ot his estate, and 
therefore to leticrs'of admmistratimx m preference to 
his wife or sister. Hibbai u. Bom 294 

M(Biomedan Klio^a 

administrator, o/-Tho powevs of a Khoja 

Mahomedan (necutoi oi administiator, hke those ot a 
Cutchi Mahomedan executor oi admimstiatoi, scorn 
to bo generally limited to recovering debts and secur- 
ing debtors paying such debts. Where a will gave 
the executor full powers with regard to the paynmut 

of the toBtaWsdobts,— JffeZ(ithat an admi^^^^ 

with the will annexed who was a Khoja Mahomedan 
succeeded to tho«e powers, and in a suit brought 
against him as such administrator hy an alleged 
creditor of tho testator’s estate lopresonted all the 
persons mtorested in tlib estate Ahkbdbeoy 
Htjbibhot®. 703 

to IHB HAITBK-OB 

IQ^ Joint letters of administra- 

tion. — AppficaTit indebted to estate , — Where t]^ere 
were grounds for bolievmg that one brother was in- 
debted to the estate of a deceased brother, the lower 
Court, it was held, exercised a wise discretion in re- 
fusing to grant letters of administration to such 
brother jointly with the other brothers of tho de- 
ceased. Ik rHE e^ooDS or Smbhek ^ ^ 

Cl B. li. B., s. n,, 3 ; 10 w. E., 90 

Orant of, to Administrator 

General — Administrator ^eneraVs Act II of 
t8U,--AQtXlIIofmQ,-^BMU8 ofEighCourh 21st 


IiETTEKS OF ADMmiS«riiATI01Sr.— 
Grant of, to Administrator General— co7Z- 
ifutied, 

June J875 —Grants of letters of administration to 
the AdmiTUHti ator Genoral aio made to him by vntne 
of Act II ol lH7d (the Admimstraior GiukumFs Act), 
and are not m any way all’oeted by the provisions of 
Act XI 1 1 of 1875 (the Act to ^iimmd tho Huectsssion 
Act). Tho form of grant should ho general and 
unlimited. IN rnE goods or Hewson 

[I. Jj, B., 4 Calc., 770 : 4 C. E. B., 42 

20. — Suit by Hindu widow as 

administratrix of ber husband leaving a 
minor son .— — Manager — A Hindu widow, 
who has obtained letters of admimstiation from the 
High Court of the estate of her husband who has 
left a minor son, is not entitled in such dtiaracter to 
maintain a suit with respect to immoveable piopiudy 
left hy him The Court refused to allow such a suit 
to proceed adding the soli as a paity, or to tioat the 
plaintilt as managiu of the inf. mi, but disnusHod the 
suit with costs Kadumbikee Dossee r, Koylash 
I vAMXKBE UossisE . . I. L. B., 2 Calc., 431 

21 ^Attorney of executor in Eng- 

land. — OosU of entering caveat ,—! , a British 
subject possessed of property^ both in India and Eng- 
land, died in England, leaving a will, hy which he 
appointed four persons to ho Ins executors in England, 
and W. !, his I'xocutor in India, the latter acconni- 
ing to the former for his intromission, upon whn;h 
ho will charge a commission ol ihxco per coni.” Pro- 
hate was granted to tho four English oxocutorB, Imi 
W, ! renounced probate. On an application for 
letters of administration with tho will annexed, to tie 
granted to i>. G. X., the attorney in India oi* the 
English oxecutois, tho Court, after directing a 
special citation to issue to tho Administrator General, 
held that the English executors wero^ intended hy 
the testator to have powerof administering his assets 
in India as well as in England, and therefore D, Q, 
jS,, as their attorney, was entitled to letters of ad- 
ministration. Ik tee goods op bPCTajs 

[15 B.E. B., Ap.,8 

22. Security from administrator 

of Hindu estate. — Fersonalfg —Tho security re- 
quired from tho administrator of the effects of a 
dciccased Hindu extends, as m tho case of an English 
administrator, only so far as to cover the personalty 
of tho deceased. Ik the goods op Godb Ceekder 
Teakoob • . • 1 Ind. Jur., H. S., 229 

EETTEES OF ASSIGOTIEHT. 

See Stamp Act, 1869, s. 3, on. 11. 

[I, E. B., 2 Calc., 58 

XiEOTEES FATEOT,HIGH OOnET?, 1865. 

I — - Creation md continuation of High 

High Court as now existing was conti- 
nued, not created, by the Letters Patent of 
Baudot v. Tee “Augusta” * 10 Bom., 110 

cl 10 ,— Cinng instructions to 

counsel.’^Beference from Small Cause^ CouTt*'^At^ 
torneg , — Giving instructions to counsel in a reference 
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XETTEEIB PATENT, HIGH COURT, 
1865, el. 10 — continued 

from the Small Cause Court is acting for the suitoi 
within clause 10 of the Letters Patent of the High 
Court, and can only be done by an attorney of the 
Court. Moba]s-«i Hewait Ali Sieak-gi- 

[8 B. L. B., 418 

2. — Ciml "Procedure Code^ 1859 1 

5. 17 . — Jdeoogmsed <igent — Under this clause a “re- 
cognised agent ” described in section 17, Act VIII of 
1859, has not the option of addressing the Court, as 
the suitor himself may do, PEANisrATH Chowdhey 
'o. Gaiten-deo Mohuet Taooee . ^ 3 W. E,, 108 

el. 12. 

^ee Appeal— Lettees Patent, cl 12. 

[13 B L. B., 91 
21 W. B., 204 

See Cases tjndee JtTEiSDiaTioN— C auses 
OP JUEISDIOTION— CaEEYING- ON BUSI- 
NESS OE WOEEINO POE GaIN 

See Cases unlee Jueisliotion— Causes 
OP JuEiSDiCTioN— C ause op Action 
See Cases unlbe Jueisdiction— Causes 
OP JUEISLIOTION— DwELLINO OE BeSI- 
LENOE. 

See Cases unleb Jueisdiction— -Suits 
POE Land. 

See Peactioe— Civil Cases—Leavb to 

SUE OE DEPEND 

[I. li. B„ 3 Calc., 370 

Jurisdiction of JJiglb Court 

— Cases under RlOO — The High Court, under Letters 
Patent, 18G2, clause 12, had [jurisdiction in all cases 
wheie the amount claimed is over RlOO, whatever 
may be the amount received. Sieue Chund ^ 
SooEiNOMULL .... 1 Hyde, 272 

% — — Jurisdiction of Sigh Court 

^Stat, 15 ^ 16 Vict, c. 76, ss 18 and 19, and 

9 ^ 10 Yict., c 95, s. 128 — Decisions of JEJnghsh 
Courts, — The decisions of the English Couits on sec- 
tions 18 and 19 of the Common Law Procedure Act 
(15 and 16 Victoria, Cap 76), relating rather to matter 
of procedure than of 3 urisdiction, are not so much m 
point with regard to the interpretation of clause 12 
of the Letters Patent, 1865, as the decisions on sec- 
tion 128 of the English County Courts Act (9 and 

10 Victoria, Cap. 95), which are directed to the 

marking out and limiting of the jurisdiction of the 
Court SU(^ANOHAND ShITDAS V, MULCHAND JO- 
HABIMAL . . . . .12 Bom., 113 

cL 13. 

Bee Cases undbb Teanspee op Civil 
Case— Lettebs Patent, Hioh Coubt, 
CL. 13, 

cl. 15. 

See Appeal to Peivy Council— Cases 
IN WHICH Appeal lies — Appealable 
Oedebs . . 7 B. Ii. B., 730 


LETTEBS PATENT, HIGH COUBT, 

1865, cL 15 — continued 

1. Right of appeal — Appeal 

after new Letters Patent — Wheie two Judges de- 
cided a case of original civil jniisdiction under the 
original Letters Patent, but the deciee was sealed, and 
appeil preferred aftei the amended Letters Patent 
had come mto opeiation, — Keld that the right of ^ 
appeal to the High Court, constituted so as to hear 
an appeal from two Judges, which existed m such 

a case under clause 14 of the old Charter, was taken 
away hy danse 15 of the new Chaiter, as there was 
no reservation therein that parties should retain any 
light of appeal which existed before its pubhcation 
m lespect of smts then pendmg, of judgments given, 
or of decrees made hut not executed Peamji Bo* 
MANJi u Hobmasji Bab joe ji . 3 Bom., O. Q., 49 

2. Judqment ” — “ Decree,^* 

— Per Peacoce, J — A judgment undei this section 
means a judgment in the nature of a decree on which 
action can be taken by the parties, and not merely 
the opinion expressed by the Judge, whether verbal or 
m writing, before a deciee has been formally drawn 
out Douoett u. Wise . 2 Ind. Jur., N. S,, 280 

3 . Appeal — “ Judgment 

Appealable order — Order granting mandamus , — 
PCeld {per Couch, C J*, and Mabkby, J , on ap- 
peal), the word “ judgment m clause 15 of the 
Letters Patent of 1865 means a “decision,’^ whether 
final 01 pieliminaiy, or interlocutory, which affects 
the merits of tjie question between the parties by 
detei mining some right or liability The order of the 
Conit below, that a writ of mandamus should issue, 
was not a “judgment,” therefoie no appeal lay frona 
it Justices op the Peace pob Calcutta v, 
Oeiental Gas Company » 

[8 B. L. B., 433 : 17 W. B., 364 

See Howabd v Wilson 

[I. L. B., 4 Calc., 231: 2 C. E. B., 488 

Interlocutory order, — 

Queer e , — Whether an interlocutory can be made the 
subject of an appeal Bamasoondeby n Hilmoney 
Chundeb . . . • • . . Cor., 66 

5, — Appeal from interlocum 

iory order,— V xAqt clause 15 of the Letteis Patent 
and undei the rules of the Bombay High Court an 
appeal to the High Court from an mterlocutoiy order 
made by one of its Judge* only lies m those cases m 
which an appeal is allowed under the Code of Cml 
Procedure and its amending Acts. Soneai v, 
Ahmbdbhai Habibhai . . .9 Bom., 398 

^ • 

0, — Appeal — Judgment, — De- 

cision on settlement of issues —Inierlocuitfry order, 
— Keld that no appeal lay from a decision upon the 
settlement of issues that a certain hibhanama relied 
upon hy the appellants was invalid Per Gabth, 

( 7 , j:— T he word “judgment” in clause 15 of the 
Letters Patent, 1865, means a judgment or decree 
which decides the case one way or the other in its 
entirety, and does not mean a decision or order of an 
interlocutory character which merely decides some 
isolated point not affecting the merits or result of 
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liETTERS PATEHT. HIGH gODBT, | 
18659 cl. l^--~cont(mcd, \ 

ilio entire suit. Per Mabkby, J1 — Tlio matter is one 
more of convenionce and procedure iliau strict law. 
Ebrauim V, FncKiiUEKNiBA Bkofm 

[I. L. B., 4 Calc., 531; 3 C. L. B., 311 

7. — — — Appeal,'--- Remand order , — 

At tlic licaring of an appeal before a single Judge of 
tlie Higli Court, <«tlio case was roinandod to the lower 
Court for tho trial of ceitam issues of fact, the case 
being in the meantime retained on the file of the 
Court. Eeld that the order was not appealable un- 
der clause 15 of the Letteia Patent, Kahakisto 
Paitl V, Eamohundbr Nag- 

^ [I. D. B., 8 Calc., 147 : 9 O. D. B., 461 

3 ^- CmZ Procedure Code, $s, 

629 f 6B2 — Appeal from one Judge of High Couit — 
Clause 15 of tho Letters Patent for tho High Court 
of Judicature at Madras, which allows au appeal to 
tho High Court from the judgment of ono Judge of 
that Court, is controlled by section 520 of tlie Code 
of Civil Procedure, which provides that au ordei of 
a Civil Court rejecting an application for review of 
judgment shall bo hnal, Achaya v Eatnavuiat 

[I. Xj. B., 9 Had., 263 

9, Cm I Procedure Code, ss 

688, 692.— Order of Jud§e of M'\gh Court rejecting 
application for leave to appeal as a pauper.— 
Clause IS^of the Letters Patent of the High Court at 
Madras being contr^iUed by section 5BB of the Code 
of Civil Procedure, no^ appeal lies fivnn tho order of a 
single Judge of the High Court made under section 
692 of tho Code of Civil Procedure rejei’ting an 
capplication for leave to appeal in formd pauperis, 
lir E3fi Bajagopal . . I. L. B., 9 Had., 447 

19 , Appeal from decision of 

Diomon Pench in exercue of civil appellate junsdic- 
iion. — Meld (Jaoksoit, J,, doubting), an appeal hos 
under clause 15 of tho Letters Patent, 1805, from the 
judgment (not being a sentence or order passed or 
made in any criminal trial) of a Division Court in the 
exercise of appellate jurisdiction, when tho Judges of 
such Court are eqdally divided in opinion, and do not 
amount m number to a mapnty of the whole of tho 
Judges SUENOMOYBE «. XfitTCHMEEPUT DOOGUB 

[B, Xi, B., Sup. Vol., 694 : 7 W. R., 52, 512 

11. Difference of opinion he- 

-men Judges,— Appeah-^ia. cases hoard by the High 
Court in its appellate jurisdiction, where the Judges 
are equally divided in opinion, a party desirous of 
appealing is bound to appeal under clause 15 of the 
Letters f*aten% bcfoie he can appeal to the lh*rvy 
Council.^ CoxjKT OP Wabes v, Lbebanitnd Singh 

[14 W. E., 298 

12, " — — — Difference of opinion he- 

tween Judges, — Appeal -The difference of opinion 
between Judges constituting acDivision Bench of the 
High Court, which entitles parties to an appeal to the 
High Court under clause 16 of tho Letteis Patent, 
must he a dilf erence of opinion as to the final and 
complete decision of the appeaf, and not a deference 
of opinion -upon one or more of the points arising in 


LETTERS PATENT, HIGH COURT, 

1865, cl. 16 — continued, 

tho appt‘al In the mattee oe the betttton op 
Ombao Begtjm . , , .18 W, B., 310 

13 ^ Judgment,'— Appeal,— Ap- 

pealahle o^der, — Order rejecting review,— Kw oi’dci 
passed by tho sonioi of two J^udges of a Division 
Bench who dilfcied in opinion, dismissing an applica- 
tion for tho review of their judgment, is not appeala- 
ble. Such an Older is not a judgment withiu the 
meaning of clause 15 of the Letters Patent. Hakh 
Bibi V, Mahomed Mxtsa Khan 

r [4 B. L. B., A. C., 10 

S. C. Bughoo Bibeb n. Node Jbhan Begum: 

[12 B., 459 

14. Appeal, — Difference of 

opinion between Judges in review — Whore two 
Judges of a Division Bench have concum’d in a Ittial 
decree, the fact that there is a difTcrcuco of opinion 
as to one point, amongst otlu‘is, raised in review on 
tho judgment on which such final decioo is based, is 
no ground foi an appeal undi‘r elause 15 of the* 
Lciteis Patent Ik the mattee op the petition 
OE llUBBUNS SaHAY. JItJBBtTNS SAHAY^I. TlIAKOOIt 

Pebsad 

[I. L. R., 10 Calc., 108 : 13 C. L. B., 285 

15* — Appealable order — Judg- 

ment. — Decree— Order passed in suit lef cried to 
Commissioner to tahe Acoomts.— Vho <|uoHtion whe- 
ther or not an order is appealable is one for the 
decision of tho Court. An order passed in a suit, 
rofeiring it to tho Commissioner to take the aecounis 
between the parties, is a ileerce. An order passed on 
a cortilieate given (under Kule 371 of tho Bquity 
Buies of the Supremo Court) by tho CommissKmor 
subsequently to the oi dcr of red' erence, is appealable 
Sonhai v. AJmedhhai, 9 Mom,, 898, o\plain(‘d. Jm- 
tiees of the Peace of Calcutta v. The Oriental Cm 
Compang, 8 M, L. R., 433, distinguislied. Hibji 
J iNA V, Nabean Mubji . . 12 Bom„ 129 

16. — — O^der of Judge in original 

Jurisdiction,— IJmhv clause 15 of tho LoILts Patent* 
an appeal lies from an oulor passed by a single Judgi' 
in the original civil jurisdiction of tho High Court. 
KEISTO KiSSOB NeOGHY V KADEXtMOYE DOSSEE 

[2 0. L. B., 583 

17. — - — Order allowing commis- 

sion to Adminuirator General. — -An order passed by 
a Single J udge of the High Court under Act 11 of 1 874, 
section 27, allowing to tho Administrator General 
commission at a certain rate, is subject to appeal to 
tho High Court under tho 16th clause of tho Letters 
Patent. Justices of the Peace of Calcutta v. Oriental 
Gas Company, 8 M.D.R, 433 , and Sonhai v. Ahmed'- 
lhai Mahihhai, 9 Mom,, 398, distinguished from De- 
Souza V* Coles, 3 Mad , 384, and from tho present ease. 
Though such order, being discretionary, would not 
under ordinary circumstances be interfered with on 
appeal, yet, whexe it is not m accordance with tho 
rule laid down in seetion 54 ol the Act, the Appellate 
Court will mterfero to rectify it. IN THE GOODS op 
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tETTEES Latent, high coubt, 

1866, cl 16 — continued. 

Lei Cheitq-aleoya InTaiokee Somasustiaeam: 
Chetti V, Admiitisteatob Gekeem, 

[I. I,. R., 1 Mad., 148 

13^ A^'peal from decision of 

Judge in original jurisdiction refusing leave to in-' 
stitute suit under cl, 12 of Letters Patent, — An 
appeal lies from the decision of a Judge exercising 
original jurisdiction refusing to give leave to institute 
a suit on the original side of the High Court, in a 
case in which the cause of action has arisen in part 
within the ordinary original jurisdiction of the High 
Court , but the Appellate Court ought not to interfeie 
with the discretion exercised by the Judge in such a 
matter. OeSotjza v. Coles . . 3 Mad., 384 

19. — Order refusing to stay 

proceedings — Presh suit^after withdrawal without 
payment of costs , — An order refusing to stay pro- 
ceedings where the plaintiff, after bemg allowed to 
withdraw a suit with leave to bring another, and the 
payment of the costs of the former suit has not been 
made a condition precedent to the bnngmg of the 
fiesh suit, IS an order of an interlocutory character 
and IS not appealable. Chitto v, Muzztje Hossain 

[2 Hyde, 212 

20. Payment — Order refus- 

ing to confirm award —In a suit referred to arbitra- 
tion under Act VIII of 1859, the arbitrator informed 
the parties that he had determined to award the 
plaintiff Rl,500 with costs, but a few days after- 
wards, in consequence of a commumcation made by 
the defendant, the arbitrator held another meeting, 
at which the defendant for the first time contended 
that, as before the mattei was referred to aibitra- 
tion he had offered the plaintiff Rl,500, he ought not 
to be made to pay the costs of the arbitration, and m 
support of his contention produced a letter written 
by the plaintiff^ s attorneys to his attorneys, which was 
stated to be “ without prejudice,” and thereupon the 
arbitrator decided not to give the plaintiff costs. An 
application to confirm the award was refused by the 
learned Judge of the Court of first instance, upon the 
ground that the defendant had acted improperly in 
using the letter Seldj on appeal by the defendant, 
that the refusal to confirm the award was a judgment 
upon the whole subject-matter of the suit, and that 
an appeal would lie from such a judgment. Howabd 
13, Wilson 

[I. L. B., 4 Calc., 231: 2 0. L. E., 488 

21. Order of committal for con- 

tempt of Court, — Procedure —Contempts are m the 
nature of offences, and, therefore, under clause 15 
of the Letters Patent, 1865, an appeal hes from an 
order of committal for contempt. In deahng with 
an appeal from such an order, the Appellate Couit 
will not go behind the order the^disohedience to which 
constitutes the contempt, N’a’^xahoo d. Naeotam- 
DAS Candas . * . I. Li* B., 7 Bom., 5 

22. Act VI of 1874,-'^Order 

granting appeal to Priny Council — Under clause 
15 of the Letters Patent, no appeal hes to the High 


IiETTBBS PATEIST, HIGH COUET, 

1866, cL 16 — continued. 

Court from an order of the Judge in the Privy 
Council Department granting a certificate that a 
case IS a fit case for appeal to Her Majesty m Coun- 
cil Mowla Btjksh v, Hishek Peetab Sahi 

[I. Ii. B., 1 Calc., 102 

S. C. Mowla Bttksh v, Hodgkinson 

124 W. B.,160 

23. Appeal from order of 

Judge in Privy Council Department refusing certi- 
ficate of appeal, — The Judge m the Piivy Council 
Departanent refused an application for a certificate, 
but was stopped from givmg his reasons by the^peti- 
tioner’s counsel, who had hopes of making a compro^ 
mise. The attempt at compromise having failed, 
the petitioner afterwards appealed under clause 15 of 
the Letters Patent, when the Judge in the Privy 
Council Department was referred to, and was not 
able to deliver any judgment Seld that, under 
such circumstances, no appeal lay to the High Court, 
Taea Chand Biswas v, Ralha Jeebtjn Mustoeeb 

[24 W. B., 148 

24. Appeal from order of 

Judge granting certificate of appeal to Privy Coun- 
cil — Act FI of 1874 — ^Where an appeal was made 
from an order of a Jivige" of the High Court grant- 
ing a certificate, under Act VI of 1874, to the effect 
that the subject-matter of a certain suit was of the 
value of RIO, 000, and thus allowing an appeal to the 
Pnvy Council,— by a Bench of the Couit, that 
as Act VI of 1874 did not confer the right of such 
an appeal, it could only he allowed now if it could be 
shown that the right existed before the passmg of' 
that Act ; and found that, as a matter of fact, such a 
right did not pre\’iously exist AJthough, under 
clause 15 of the Charter of 18<^5, an appeal is given to 
the High Court from any judgment of a single Judge, 
an order or certificate of a Judge allowing an appeal 
to the Pnvy Council cannot properly be. considered a 
judgment of the High Court Such an order has its 
origin in an Act of Parhament for the better ad- 
ministration of justice in the frivy Council, and 
belongs rather to Pnvy Council proceedings than to 
the legitimate province of the High Court In this 
view it is immaterial whether an order and certificate 
are for admission or refusal of appeal to the Privy 
Council Amiettnnissa v, Behaey Lall. Kbshub 
Chunbbe Achaejeb V, Hp;beo Soonltteee Debea 

[25 W. B., 528 

25. Order hy Judge of the 

PCigh Court presiding over the Privy Council 
Department — Judgment — Certified 'copy of order 
of the Privy Council — Civil Procedure C-ode (Act 
X of 1877), s. 610 —A decree obtained on appeal by 
certain defendants m the High Court was appealed 
to the Privy Council by one only of tbe two plaintiffs 
to the suit, and the decision of the High Court was 
reversed; the plaintiff who had appealed assigned 
her share in the order of the Pnvy Council to one of 
the defendants, and delivered him the certified copy 
of the decree made i^ the Privy Council The plain- 
tiff who had not appealed to the Pnvy Council 
apphed to the High Couit for leave to transmit the 
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1866, cl. 

ovdci* to tlio Court o£ lirat iustanco lor cvootitiou of 
tlic Bhiiro dociood to Unu, but, on account of tlio 
aBBipfiiinent nbovo luonikmod, wuh uiuildo to ])roduoo 
the certitied copy of tho doevco of tbo Pnvy (JouuciL 
The Judj,u‘ piemdin^ over the Pnvy Council Uqwrt- 
inent in the High Court hold that the production of 
a certified copy jjif tlio ordei ot the Ihnvy Council 
was excusable under the circumstauees, but lefused 
the application, on the ground that the decree of the 
Court of fust insiaiu'c, which was afhrined by the 
Pnvy Council, could only be executed as a whole and 
not partly by one of the plaintiffs on appeal, 

per Gaeth, Q */. — Tliat the duties of a Judge m 
tlealing with the meaning of deciees of the Pnvy 
Counhl aie juirely ministerial, and that any older 
made m such lumiaterial capacity could not be con- 
sidered a judgment, and could not, tliorofore, be 
made the subject of an appeal to a Heiieb of the 
High Court under clause 15 of the Charter Pei 
WiiiTM and MxTTiai, JJ — Au order oi a Judge 
presiding over thi^ Pnvy Council Department iii the 
lligh Cintrt, rejecting an application tor oxeeutioiu 
is a final order, and is a judgment within the mean- 
ing of clause 15 of the Charter, and is tbcieloie 
appealable. In tuk matteii oe the pethion op 
Kally Hoonbeey Dauu. Kally Suondery 
Dabia ti. IIuiirBir Ouiri'inER PiiownuiiY 

[I. L. B., 6 Calc., 694: 7 C. L. B., 643 

In the same ease 011 appeal to the Ihuvy Council,— 
Meld — A decision by the Judge ajipomted to dispose 
of matteis relating i-o appeals to Her Majesty m 
Council, refusing to transmit for execution Her oidur 
Testuimg a deciee, is a judgment within the meaning 
of ehuisi' 15 of the Leticia Patent of 3 8G5, and is 
appt^alable to the High Court. Held, also, that a re- 
fusal to transmit such an order for execution was not 
a nnsaxiprehenaion on the part of the Judge of the 
oxtent of his jurisdiction, although, if it had been, 
this itself would have been ground oL appeal 
Hureish Cilundeb Cuowuhry ?j. Kalibunderi 
Debi . I. L. B., 9 Calc., 482 : 12 C. L. B., 611 

26, ^ Applicai'wn for leaoe io 

appeal to Council — Judgment ^ one Judge, 

— Ilnnderial and judjcml The plaintiff 

obtained a decree in the Couit of first instance On 
appeal to the High Court, the decision of the lower 
Court was ujiheld, but tlgi decree was varied m re- 
spect of some matteis relating to the mode in which 
the relief to which the plaintiff was declared entitled 
should be gi anted The defendaut applied for leave 
to appeal to tlm Pnvy Council, but the application 
was refused, on the giound that the judgment in tHo 
High Oefart and the Court of fiist instance were in 
effect concurrent judgments, and that no substantial 
point of law was involved in the case. The defend- 
ant appealed under clause 15 of the Letters Patent. 
Jleld that no appeal would lie Amtimimsm v. 
JBeUrg Lall, 2$ W. It, 520, followed Manby 'll. 
Patterson 

[I. L. B., 7 Dale., 339 : 9 C. L. B., 166 

27, — Oimf procedure Code, 

1882, $. 575**-^MigU of eijjjpcef?.— Section 675 of 


LETTERS PATENT, HIGH " COtlBOr, 
1865, cL 1.^—ooiduimd, 

Act XIV of 1883 does not take away the right of 
apjKul which iH given hy elatiKc 15 of the Lidicrs 
Patent. When ilu^ judgimmti of a lowm* (JouHr'Ium 
been conliriiuHl undei hccIiou 575 ot the Cod(‘ ot Civil 
Proecdui(‘, by nnison of one ot the Judg(‘s of the 
Appeal Court agieeing upon tbt^taets with the Court 
below, an appeal will he against sueb judgment, not- 
witbstanding the terms of sedaou 575 Goss AMI 
Sri 108 Sxu GiiinuAitui Mauara.t Txckait u 
PuRTTsnoTUM GossAMi L L. B., 10 Calc., 814 

28. — — Time for preferring ap- 

peal — An apiieal under section 15 of the Letteis 
Patent Horn the judgment of a Division Bencli of 
the High Court must be prof ei red witliin tHrty days 
fiom the date ot the judginoiit, unless good eaus(^ 
be shown to the contrary In tub matter or 
Huretstoic Singh . ^ , .11 W. B., 107 

29 . Mihng petition of appeal, 

—Practice, — Per Peacooic, C J , and Kemp and 
Maoiuierhon, JJ —A pelitiou ot ap^uMl under 
clause 15 of the Lethe’s Patent, fiom a (Uh’ihiou of 
au Appellate Division Peneh, may be jiresented witb- 
m tbuty d.iys fi’om tlie time wluui ilu» written judg- 
ments oi the Division Poneb are put in The dif- 
foriMU’o of jiraitace on the original and apjiellato 
jurisdictions oi the High Court contrasted Haeiur 
SxN(i n. Ttjlhi Paai Sahu , , 5 B. L. B., 47 

S. 0, UtTRUOic Singh u Toolseb Ram Saiioo 

[12 W. B., 468 

30. — Arguments' on appeal,— 

Practice,— On appeal under clause 15 oi the Letters 
Patent, no other jioints may bt‘ argiusl than ihoso 
which wme argued lietore the Division Pouch. Haj- 
RA Bwgum V. Khaja Hossbin Am Khan 

[4 B. L, B., A. C., 86 

IliRANATii Kobe r. Ram Narayan Singh 

[9 B. L. B , 274 : 17 W. B., 316 

31. — Ciml Procedure Code, 

s, 257 — Act XXIXI of ISGl, e, 23, — Arguments 
on ap%}eal — Practice,— CXm^ee 15 and 30 ot tho 
Letters Patent of the High Coiut must be treated as 
qualifying section 257 of Act VIII of 1859. Under 
the Letters Patent of 1865, in lieu ot tho former 
practice undei Act XXIII of 1801, section 23, — 
namely, that when the Appeal Court consisted of 
only two Judges, and there was a difference ot opi- 
nion between them upon a point of law, the case was 
re-aigued upon that question before one or more of the 
other Judges,— when the Judges of a Division Court 
aro equally divided m opinion as to tho decision to be 
given on any point, the opinion of the siuuor Judge 
18 to prevail, subject, however, to a right of apptsd 
trom such judgment of the Division Court. The 
judgment passed on such appeal, and not the judg- 
ment of the Division Court, will be “iiual/^ In 
appeal under clause 15 of the Letters Patent, 18C6, 
no point can be argued except a point on which the 
two Judges of the Division Bmieh have differed in 
opinion. Boy Kandtpat Mamata u, Ubqtthart 

[4 B. L. B., A. 0., 181 : 13 W. B., 20B 
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Cl. 10. 

8ee SUPEEIFTENDENCE OE HiG-H CoTJET — 
Chaetee Act, s 15 . 7 *W. B., 430 

of JS,%g}h Court to hear 

appeals ^Fer Maeebt, Mittee^, and Ainslie, JJ 
— Clause 16 of the Letteis Patent of 1865 empoweis 
the High Court to hear appeals m all cases in which 
an appeal lay under Act VIII of 1859 Bunjit 
Singh v Meheeban Kobe 

[I. L B., 3 Gale., 662 : 2 C. L. B., 391 

cl. 18. * 

8ee Cases hndee Insolyent Act, s 5 

^1. 19. 

8ee CoNTEACT Act, S. 27. 

^ [14 B. L. B., 76 

cL 24 (Bombay). 

See High Cotjet, Jijeisbictiohoe— High 
CouET, Bombay — Ceiminal 

[I. E. B., 9 Bom., 288 
See Judicial Shpeeintendent op Rail- 
ways . I. L. B., 9 Bom., 288 

cl. 25* 

See CoNPESSiON— Conpessions to Police 
Oppicees . I. Ij. B., 2 Bom., 61 

cl. 26. 

See Appeal in Ceiminal Cases— Ceimi- 
HAL PeOCEDUEE CoDES 

[2 Bom., 112 : 2nd Ed., 106 

See Chaege to Juey — Misdieection 

[I. L. B., 10 Gale., 1079 

Gase certified by Advocate 

General under- 

See CONPESSION — CONPESSIONS TO POLICE 

Oppicees I. Ii B,, 1 Gale., 207 
[I. L. B„ 2 Bom , 61 

Prisoner sentenced by Ses- 
sions Judge to rigorous, for an offence punishable 
only with simple, imprisonment. — ^Wheie the Judge 
at Sessions sentenced a prisoner to rigorous impri- 
sonment for a crime punishable only with simple 
imprisonment, — Meld that tins was an error which 
might he le viewed on the Advocate GeneraPs ceitifi- 
cate under the Charter of 1865, section 26 Reg oj. 
Yed Ali Khan 1 Ind. Jur., H. S., 424 


BETTERS PATEHT, HIGH GOTJBT, 

1865, el, 26 — continued. 

3. Power of Migh Court where 

point of law IS reserved — -Alteration of sentence — 
Meld (Bayley, J dissentiente) that the High 
Court, m considering a point of law leserved under 
clause 26 of the Letteis Patent, where it is of 
opinion that evidence has been improperly admitted 
as to one of two heads of charge of ■^Thich a pi isoner 
stands convicted (the two heads of charge relating 
to distinct and separate offences), and that the con- 
viction on such head of charge is had, has power 
to review the whole case, and, if it appears that the 
evidence impropeily admitted could not reasonably 
he supposed to have mfluenced the 3 my as to the _ 
latter head of charge, ought not to set aside .the 
conviction on that head of charge, hut should proceed 
to pass 3 udgment and sentence on it Semlle , — 
Section 167 of the Evidence Act applies to criminal 
trials by jury m the High Court Reg ® Nayeoji 
Dadabhai . . .9 Bom., 358 


4 . Mesemng point of law for 

Migh Court — Refusal to reserve — Discretion of 
Judge — Review, — Mon-direction , — Certificate of Ad- 
vocate Q-eneral . — The statement of a Judge, who pre- 
sides at a criminal trial, is, upon a case leserved under 
the 25th clause of the Charter of the High Court, or 
upon a case certified by' the Advocate Geneial under 
its 26th clause, conclusive as to what has passed at 
the trial Neither the afBidavits of bystanders or of 
3U101S, nor the nojbes of counsel or of short- hand- 
writers, are admissible to controvert the statement of 
the Judge It is m the discretion of the Judge, who 
presides at a criminal trial, whether 01 not he will 
reseive a point of law for the opmion of the High 
Court, and such discretion will not be reviewed by 
the High Couit, sittmg as a Court of review, under 
clause 26 of the Letters Patent Semi le, — Non-direc- 
tion by a Judge is not a mattei upon which the Advo- 
cate General should grant a ceitificate under clause 
26 of the Letters Patent Reg. v Pe&tanji Dinsha 

[10 Bom., 75 


— cl. 29. 

See Cases undee Teanseee oe Ceiminal 
Case — Lettees Patent, High Cotjet, 
CL 29. 


cl. 86. 

See Appeal in Ceiminal Cases— Peoce- 

DUEE 

[2 B. Ii. B., E. B., 25 : 10 W, B., Cr., 45 


2, Charge under s 467, Penal 

Code. — Felony or misdemeanour — Separation of 
gury — Where the Judge, on a charge under section 
467 of the Penal Code, peimitted the 3 ury to sepaiate 
on the first day of the trial and before verdict,— 
that the exercise of his discretion was not a mattei to 
he reviewed by the High Court under section 26 of 
the Letters Patent, 1865, theie being no error many 
point of law, as the offence charged was only a mis- 
demeanour under the law in foice before the Penal 
Code took effect. Reg Dayal Jaieaj 

[8 Bom., Cr., 20 


X-, Division Be'nch of two 

Judges differing in opinion — Pi acticeof Pnvy^Coun- 
cil — A cause was heard before a smgie Judge of the 
High Court, and a decree made by him dismissing the 
suit An appeal was made to the same Court in its 
appellate 3 unsdiction before two Judges The Court 
was divided in opinion! the Chief Justice holding 
that the 3 udgment should be leieised, and the 
Puisne Judge that it should he affirmed, and under 
the 36th section of the^^Letters Patent of 1865 creat- 
ing the High Couit a aeciee of xeversal was ordered 
On appeal, the Judicial Committee, without expressing 
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any opnnoii wlnstlioi* Uio 3Gili 8('ction waa applieablo> 
having wgard to tho 2Gih Ihilo of the lligh Court, 
(lircctod tiu‘ appoal to be heard on tho merits. Min- 
LKB ». lUULOw , . 14 Moore’s I. A., 209 

% Civil jprooedure Codey lB77y 

u. i)75 and ^?47^--Tho provision of tho Letters Pa- 
tent of 1865, section 36, that when tlie Judges of a 
Division Bench are equally divided in opinion, the 
opinion^ of the senior Judge shall prevail, has been 
superseded by section 675 of the Civil Procedure 
Code (Act X) of 1877 (which is extended to miscella- 
neous pioceedings of the nature of appeals by section 
«v(j 47 of that Code) so far as legards cases to which 
section 675 is applicable, Appaji Bhiveav v. Shiv- 
I.AL KnxTjJOHANi) , I. li* K., 3 Bom., 204 

— — ol. 37. — Discretion as to costs in civil 

suits — Tbo 37 tb clause of the Letters Patent con- 
stituting the High Couit does not give tbo Court an 
uncontrolled disiretion as to cobis in civil suits* 
StTBAiuan Mudawyak v . Naeayansvami Muda- 
hiYAE 1 Mad., 116 

cl. 39. 

See Appeal to Petty Coxtitoii.— Cases in 
wnicix Appeal lies- Api’MAlahle Oe- 
EERS . " .r 1 B Xi. B., B*. B., I 
B. I.. B., 730 
13 B. li, B., 103 
. I. X.. E., 1 Calc., 431 

. 1 W. B., Mis., 18 

6 W. B., Mis., 17 

cl. 40. 

See Appwai. to Privy Cottnoil — Cases in 
wiiiou Appeal lies — Api'ealablu Oe- 
DEus . . , .9 Bom., 398 

cl. 41. 

See Appeal to Privy Coxtnoil— Crimi- 
nal Oases . . 7 Bom., Cr., 77 

cl. 42. 

See Appeal to Privy CotrNOiL'— C ases in 
wuroH APPEAL LIES— Appealable Or- 
ders . , 1B.X..B.,B.B.,1 

LBTTEBS PAa7B3OT, HIGH COtTBO?, 
H.-W. P. 

ol. 10. 

See Limitation Act, 1877, s. 12. 

^ [I.Xi.B.,2An.,192 

1^ — Appeal from judgment of 

Division Courts — To allow of an appeal to the High 
Court against the ,^udgmcnt of a Division Court, 
under the ijrovisions of clause 10 of its Letters 'l-’a- 
tent, there must be such a judgment on the pari of 
all the Judges who may compose tho Division Court 
as disposes of the suit on appeal befoi'e it, Geasi 
Eam V HtTEAJr Bbqam . I. Xj. B,, 1 AH., 31 

% — Difference of opinion he* 

tween Judges of Division Bench *-Deld (Spaneie, tT, 
dissenting) that the appeal given to tho Pull Court 
under clause 10, Letters Patent, is not confmed to 
the point on which the JudgdS of the Division Court 
differ. Bam Dial ». Eam Das 

[I. I». B., 1 AIL, 181 


liETTHBS PATEHT, HIGH* QOXSUT, 

H. -W. P. — conhmied, 

— —— — — cL 12 .— (f India*'**-* 
Act XXJCJ'" of A 23 — Original jurisdiction of 
High Court in respect of the persoms and estates of 
lunatics %cho are natives of India , — The High Court 
has not, under clause 12 of its Charter, any original 
jurisdiction in respect of the persons and estates of 
lunatics who are natives of India. In the matter 
OP THE PETITION OP JaDNDHA KeAE 

[I.X|. B.,4 AIL, 159 

els. 18 & 19. 

See BgviEW— C riminal Cases. 

[I.Xi. B., 7 All, 672 

cl, 27. 

*9 

See Eepeebnce eeom Seddee Coutci, 
Aoea , . 6 B. Xi. B., 283 

24 cj* 25 Vkt,y c* 104, s, 13 — 

Difference of opinion between Judges of Division 
Bench — Section 13 of Act 2t and 25 Victoria, Cap, 
104, and section 27 of the Letters Patent of the High 
Court, applied to the Court m its revisumal as well as 
in its appellate junsdietion. Held, hy Moroan, 
C. J, and Turner, J (Boss and Si»ankie, JJ , dis- 
senting), that wlu'u a case is heard hy a Division 
Bench, and a difference of ojamou auses, the opinion 
of the senior Judge must pr(‘vail,and the order must 
issue in accordance with his judgniimi, a reference to 
a third .ludge being beyond the competency of such 
Division Bench, and an order in accordance with the 
views of such third Judge and tlie Junior Judge was 
not valid, Queen u Nyn Sinoh . 2K. W., 117 
[8. 0. Agra, B. B., Ed. 1874, 196 

cL 31. 

See Acpkal to Privy Council— Oasils m 
WHICH Appeal lies — Appealaule Or- 
ders . . I, Ii. B., 1 All, 726 

EEX EOBI. 

See Limitation — Law of Limitation, 

[5 Moore’s I. A., 284 

XiIABIXilTY BOB HtTISAMCE CATJSEB 
BY WOBKS. 

See liAiLWAY Company. 

[10 B. L. B., 241 

IiIBEL. 

See Cases under Defamation. 

— Bestraxnmg publication of- 
fice Xnj UNCTION— Special Cases— Public 
Officers with Statutory Powers. 

1. 1.. B., 1 Bom., 132 

I , — ! Comments on acts of publia 

men. — newspapers -’*Frivilege . — Every subject has 
a right to comment on those acts of public men which 
concern him as a subject of tlie realm if ho dews not 
make his comments a cloak for malice and slamler, 
A writer in a publn papei han the same right, and it is 
his privil<‘gc to comnu'iit on the acts of public men 
wliK'b <‘oucci u not- himself only, but which cmici'rn 
the public. Where a writer makes tho public ctm- 
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duct of a public man tbe sub 3 ect of comment, and it 
IS for the public good, the writer is not liable to an 
action if the comments are made honestly, and he 
honestly believes the facts to be as he states them. 
Howard ® Niooll ^ . .1 Bom., Ap., 85 

2. — Defamatory commtmica- 

tions by Consul to bis Government. — 
leged communications — Limitation — Where the 
Consul of a foieign State wrote some defamatory 
letters to his Government, reflecting on the character 
of a commeicial house in Calcutta, gfche Court held 
that, although the libellous mattei was not known to 
the plaintiffs foi a long time subsequently, the suit 
for damages%iust be dismissed under the Statute of 
Limitations, which conflned the bunging of such suit 
within the year, — Meld that such communications 
were not privileged , and the Court assessed damages 
subject to the opinion of the Appellate Court on the 
point of limitation. Robert u. Lambaed 

[1 Ind. Jur., 3Sr. S., 192 

3 . Privileged communication — 

Malicious prosecution — Reasonable and probable 
cause. — L, M., an inspector of the O. Q. on 
visiting the company's works at N, was informed 
that the superintendent, W, 3if.,had misappiopiiated 
the company’s money, and obtained money wi’ong- 
f ully from their workmen, and otheruuse mismanaged 
the factory. On further enquiiy and inspection of 
W M^s books, his suspicions bemg confirmed, he 
communicated them by letter to the resident director. 
The company having declined to prosecute, L, M. 
presented a charge of breach of trust against W. M, 
on which he was arrested, and after a magisterial 
enquiry the charge was dismissed. It appeared from 
the evidence that the defendant had reasonable and 
probable cause for supposing that the plaintiff was 
guilty of the misconduct he was charged with, and 
there was no pi oof that the defendant was actuated by 
malice JECeld, dismissing the suit with costs, that a 
communication such as the above is a privileged com- 
munication ” that when an overseer has reasonable 
and probable cause for supposing that a workman has 
committed a breach of trust, and prosecutes him for 
it, the employers havmg declined to, no enquiry is to 
be made mto the motives that prompted him to do 
so. Mxbls V. Mitohelii . Bouxke, 0. 0., 18 

4. Statements made 

by defendants to protect their own interest . — Plain- 
tiffs and defendants were the members of two firms, 
each creditors of an absconded debtor, one B. The 
plamtiffs’ firm brought a suit to recover the sum 
alleged to he due to them by the said R, and 
pending that suit the defendants’ firm presented 
a petition to the Court which contained the state- 
ments complamed of, which were principally to 
the effect that the plaintiffs had prejudiced the peti- 
tioners by suing the said B for sums greatly m excess 
of their just claims against him. The Judge found 
that there was no mahce m fact, hut that the state- 
ments were untrue and calculated to damage, and he 
accordingly gave a decree to the plaintiffs with dam- 
ages. Meldf on appeal, reversing the decision of the 

HI 


DIBED.-~Privileged coramuiiicatioii--oo»- 

tmued 

lower Court, that as the defendants were creditors 
of an absconded debtor and deeply interested in seeing 
th t his estate was not swept off in satisfaction of an 
excessive claim made by the earliest suitor, they, in 
presenting a petition pointing out what they consi- 
dered suspicious elements in the plaintiffs’ claim 
against such debtor, were at all events entitled to the 
quahfied privilege of persons acting in good faith and 
making communications with a fair and reasonable 
purpose of protecting their own intei’est. Hinde n. 
Baudet . , . , I. L. E.., 3 AIL, 13 

6, Publication.— — 

Bom Act I of 1873 -^Practice. — Costs — The Trus- • 
tees of the Port of Bombay, who are, under the provi- 
sions of their Act of Incorporation (Bombay Act I, of 
1873), bound to keep minutes of their proceedings 
and resolutions, and to forward copies of such 
'♦minutes to the Secretary to the Local Government, 
passed, in relation to the hiring by them to the plain- 
tiff of one of their steamers, the following resolu- 
tion "Mr. Shepherd’s (the plamtiff’s) offer of 
R520 in full of all claims should he accepted, hut 
any further transactions with him should be avoided 
if possible.” Copies of this resolution, made by clerks 
m the employ of the Trustees, were recorded in two 
books kept in the ofBce* of the Trustees, and other 
copies, also made by such clerks, were forwarded to 
the Secietary to the Local Government and to the 
plaintiff himself. Meld, first, that the words of the 
resolution amounted in law to a hbel ; second, that 
the act of the Trustees, in transmitting a copy to the 
Secietaiy to the Local Government, was a publica- 
tion of the libel, thud, that such pubhcation was 
pnvileged Quaere, — WTiether the giving of the reso- 
lution to be copied by clerks of the defendants was a 
pubhcation ; but, if it were, — Meld that such a puhh- 
cation was also privileged Semhle, — That had the 
defendants succeeded on the plea of pimlege only, 
each party should have borne their own costs, but 
held that as the plaint contained allegations of ex- 
press malice and want of bona fdes on the part of 
the Trustees in passing and pnhhsljmg the hhellons 
resolution complamed of, which allegations obliged 
the Trustees to plead justification, on which plea also 
they were successful, the plaintiff must pay the costs 
of the suit Shepherd v. Tedstees op the Poet 
OP Bombat . • , I. Lu B.., 1 Bom., 477 

0, Letter given by 

manager of firm to cleric to copy.—B^ectiOns on 
professional man . — ^Defamatory matter is privileged 
onlv when written bon6 fide, and sho^^ to a third 
party to give information which the third party 
ought to have A letter was written by order^of the 
manager of a firm reflectmg upon the character of a 
professional man, and signed by the manager and 
handed over in the ordinary way to a clerk in the 
office to copy in the offiq^ copy letter book, which was 
open to all the members of tbe firm Meld that such 
instructions to copy amounted to publication. Heok- 
POBD V. GiLSTiif . Cor., 134 : 2 Hyde, 274 

7^ A. hxought an 

action against B. for damages for defamation of 

, 5 G 
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MBEL.— Publication— 
cbaractor. Tho alleged libol was contained in a 
letter written and sent as an ordinary private letter 
by post by JB, to A, Ho publication was alleged or 
proved, and tbo only damage alleged was itijury to 
A Icclings. Meld that the suit was rightly dis- 
missed. Kamax. Chahdra Bose d Habik Chanb- 
BA Ghose . 1 B, Ii. B., S. 3Sr.5 12 : 10 W. B., 184 
Mahomeb ISHaie Khan -u. Mahomkb Jahtr 
akas Motee Mean . , 6 N. W., 38 

3 , — Proof of injury to plaintiff— 

Loss of emte — Mahce . — Suit for libel m describing 
thej)laintiff, who was a Jounpore bunmah, as a Telee, 
wheieby the plamtiif lost Ins caste, &c. The alleged 
'libel was contained in an answer to a suit. Meld 
that the action was not maintainable, as it did not 
appear that the plaintiflc had lost his caste oi other- 
wise been damnified, or that defendant had knowing- 
ly misdescribed the plaintifE. Fxjttiok Chond^ 
Sahoo 1?. Makend Jha 

[Marsb., 224: 1 Hay, 589 

9 . B-ejection of plaint— Jiro- 

wieal fulhcation — On the presentation of a 
plaint for libel, the Court must sec whether the 
alleged libellous matter set out in the plaint is really 
libellous ' if it is not, there is no ground of action, 
and the plaint ought not t*o be admitted. If tho 
words which are set out in the plaint are not a libel, 
the plaintiff cannot, by alleging that they were print- 
ed and published by tho defendants with the intent to 
nipiro the plaintiff, "and bring him into public scan- 
dal and disgrace, and to expose him to public scorn 
and iidicule, and to cause it to be suspected that tho 
plaintiff was a dishonest person, and had been actu- 
ated by sinister and fraudulent motives, make them 
a libel, nor can the plaintiff, by alleging that woids 
are spoken ironically, make them libellous, if they do 
not appear to the Court to be so W vman « Banks 
[ 10 B, Ii. B., 71 ; 18 W. B., 616 

lilCEHTOB TO BBACTISE AS A 
pleadUb^ WITHDEA-WAI. oe— 

Bee Beooebbb^s Act, s. 17 

[6 B. L. B., 180 

XIOEHCE TO SEIrL IiIQTJOB^ 

/See Act XXI oe 1856 s. 43 

[19 W. B.,Cr.,84 
8 W. B., Or., 4 

See Excise Act 

• [I. L. E., 1 All., 630, 635, gSS 

« See Manhamhs , 11 B. Ii, B., 250 

XiIEH. 

See Baiehent . I. L. B., 6 AIL, 139 
Cases undee dSeosit oe Txtle-debes, 

See Cases tjnebb MoETaACE— M oney- 

HBOEIBS ON MoETOAGBS. 

See Cases ttneeb Tbneob and Pur 

CHAfoBE— L ien. 


by custom for price of seed 

See Indigo Faotoey. 

[I. E. B., 3 Oalc„ 231 

Effect of money-decree on— 

See Cases unde% Mortgage— Money* 
DEOEEBS ON MORTGAOES, 

- — for disbursements. 

See Bottomry Bond . 6 B, E. B., 323 

- - for master’s wages. 

See Bottomry Bond . 6 B. E. B., 268 

— of mortgagee, Document acknow- 

ledging extinction of— 

See Begistration Act, 1877, s. 17. 

" [I. E, B., 1 Bom., 107 

Suit for declaration of— 

See Limitation Act, 1877, art 11. 

[3 B. E. B., Ap., 122 

Creation of lien. — Agreementfor 

s'pecific appropriation* — Possession — To constitute 
a lion on any property, there must bo a clear agree- 
ment tor the specific appropriation of tho property; 
and, further, the property must be m tho possession 
of tho iiarty who claims tho lion. In re the odaim 
OR Dadia Bibeb. Dbbnarain Bose d. Ljsisic 

[2 Hyde, 267 

2 , Qontraot hetieeen 

Mmdus — Deposit of title-deeds * — A hen oroatod by 
veibal contract and deposit of title-deeds of immove- 
able property m tho Island of Bombay by a Hindu in 
favour of a Hindu upheld, Jivandas Keshatji ». 
Framji Hanabhai , . 7 Bom., O, C., 45 

3 , X)eposti of shares 

for special purpose . — Where certain shaics wcio 
deposited with a bank as security for the depositor 
overdrawing his account for a time, which, m fact, ho 
never did, and other documents were deposited as 
security for drafts drawn on Becles, Cartwiight, & 
Co , against cotton, to which these lattei documents 
referred, and Ecclos, Cartwright, & Co,, failed , — Meld 
that the bank had no hen on the shares in lespect of 
tho cotton transactions, Gentde v Bank or Hin- 
DOSTAN, China, and Japan 

[1 Ind, Jur., B*. S., 245 

4 , Existence of lien , — Deposit of 

shares with power of sale.-^Unjtisi^fiahle remcation 
of power* — Mffeci of on right of hen.-— defendant* 
being largely indebted to the plaintiff company, had* 
from time to time prior to the aSnd Hovomber 1865* 
doiiosited with thorn coriain shares and share certifi- 
cates in various yiint-stock companies as security^ for 
tho repayment (as alleged hy the plaintiffs) of all 
moneys duo or which might hor(3after become duo 
from time to time to them foi principal and interest, 
and had executed seveial powers of sale and transfers 
ami lotieis of plodg(* in favour of the plaintiffs. On 
the 2i5ud November 1865 the defendant executed a 
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IiIEN.—Existence of lien---confimed, 

power of attorney authorising the plaintiffs to sell 
or dispose of the said shares and gave them a promis- 
sory note for Bl,90,000 with interest at 11 per cent, 
per annum. Between the 22nd hTovemher and 2nd 
January 1866 the plaintiffs caused their right oi lien 
ovei the said shares to he registered by the vaiious 
joint-stock companies cciacerned On the 1st Feb- 
ruary 1866 the defendant, bemg found on adjustment 
of accounts to be indebted to the plaintiffs foi 
Bl,82,173, and being pressed for payment, gave them 
a second promissory note for that amount with in- 
terest at 12 per cent, per annum On taking the 
second note the plamtiffs gave up th^ first one and 
put a receipt on the back of it In April 1870 the 
defendant wrote to the plaintiffs revoking the power 
of attorney given by him to the plaintiffs, pubhcly 
notified such revocation, and refused to pay the debt 
on the ground that it was barred by hmitation In 
a suit by the plaintiffs for the amount of the debt, 
and for a declaration of their right of hen and power 
of sale over the shares pledged with them by the 
defendant, and for an order for a sale of the shares 
sufficient to pay off the debt, — Meld that the original 
debt continued to exist, that the first promissory 
note and the shares were given as a security for that 
loan , that the second promissory note was also given 
as a security for the loan, no new debt bemg created, 
that the plaintiffs had a right to exercise the power 
given to them of selling the securities, notwithstand- 
ing the revocation of the power of attorney, the act 
of the defendant in trying to prevent such exercise 
of power by revoking the power of attorney, bemg 
unjustifiable, and that, therefore, the plaintiffs were 
entitled to have the power declared valid and sub- 
sistmg, and generally to have the relief they asked 
for. Stewaet V . Delhi and London Bank 

[17 W. E., 201 

6. — — Zien of Utter of 

boats on goods placed %n the boat. — The mere letter 
of boats for hire has not a lien for his hire upon 
goods which may be placed in the boats, and should 
he cause loss to the owner of the goods by wrongfully 
opposing then removal, he will be hable for the 
same. Gobind Peeshad v. Exjddell 

[6 E*. W., 160 

6. — — - JSntxre contract. 

— Wharfinger^ s lien. — Contract Act {IX of 1872), 
ss. 170, 171. — Where a person does work under an 
entire contract with reference to goods delivered 
at different times such as to establish a lien, he is 
entitled to that hen on all goods dealt with under 
that contiact. Chase v Westmore, 5 M Sf S , 180, 
followed The fact that a manufacturer has a wharf 
upon which he receives goods brought to him by 
customers, does not entitle him to claim a hen as a 
wharfinger upon such goods. Milleb v. Easmxth^S 
PA2JENT PbESS COMPANY 

[I. Ii. E., 8 Calc., 312 

7. — - " Charge created bg 

tenant. Duration of — ^A charge on premises created 
by a tenant can only be a vahd charge so long as his 
right and interest in the property contmues. It : 

m 


I XilEE*. — ^Existence of lien — continued. 

I must cease with the cessation of such right and 
I interest. Zalim Singh c. Bishbsue Kandit 

[7 N. W., 181 

8. ■ Tainzas or reve~ 

nue certificates, ^Indorsement of — Sale of timber. 
— Vendor and purchaser — Where tamzas or revenue 
certificates have been granted by the Conservator of 
Forests to the owners of timber, suclf timber cannot 
be parted with to third parties, except on the under- 
standing that it is burthened with that hen, even 
although the tainzas are unendorsed Ko Kywetnee 
x> Ko Kotfng Bane . . .6 W. E., 189 

9. — I/ien on exehan§ed 

property — Where A mortgaged to D certam pro- 
perty by deed of conditional sale, and afterwards ^t a 
pai tition received other land in lieu of what was condi- 
tionally sold, — Meld^ in a suit by B against C , the 
purchaser of the property in execution of a decree 
against A., that B had no hen on such property. 
Phbsoo Eam V. Byjnath Lall . 10 W. E., 475 

10. — Agreement not to 

alienate — Suit to set aside putm lease, — B., as 
mortgagee, sued the D.s for possession after fore- 
closure. A razinamah and safinamah were put 
in and a decree passed tb^reon under which the 
D s and others as principals, and their co- sharers as 
sureties, bound themselves not to ahenate any portion 
of their property in the estate till the debt was satis- 
fied, and that on failure the decree should he executed, 
the shaies of the principals being sold first. After 
this the co-shareis granted a pntni of a portion of 
the estate to the defendants in this suit. Subse- 
quently the rights of the Ds were sold in execution 
to B y who again sold them to plaintiffs, who had pre- 
viously acquired twelve annas of the right and mterest 
of B. under the razinamah and safinamah and 
decree, the remainmg four annas having passed to 
Q , now represented by defendant K The present 
suit was brought to set aside the putm lease as being 
in derogation of plaintiffs’ right. Reid that the 
plaintiffs, to the extent of their share, had a valid 
hen upon the estate, and were entitled to priority over 
any right under the pntni lease and to hold posses- 
sion until their claim was satisfied Dhtjnkeisto 
Sein Eeskine & Co. . " . . 16 W E., 54 

3.1 . — ■■ - Dxen on land.-^Bay- 

ment by mortgagee on account of revenue assessed on 
land mortgaged as lahhiroj — An usufructuary mort- 
gagee, to whom was pledged as lakhiraj land which 
was not valid lakhiraj, and which was subsequently 
assessed with revenue, is entitled to a hen against the 
mortgagor for sums of money paid by the former in 
discharge of the public revenue. Kitejoon SAlkoo r 
Moojebeooddeen . . . .3 W. E., 6 

12. Money-decree . — 

Inen on property of gudgjneni-dehtor . — The holder of 
a simple money-decree does not acquire a lien on the 
property of his judgment-debtor. Monohite Dass ri 
Kally Dhdn Doeby . . .8 "W*. E , 116 

Fpholding on review?, Moon A v. Chand Monbe 
Go^sain . . . . 7 "W E , 20 

5 g2 
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I.S I 

CiIEH.— Existence of lien-— 

JSee IiU 0 J^M:trJ!^ SuHAis CiiowDEsr 'i) Gwkaj JxtA 

[4 W. B.,46 

13, Receipt of mo ne^f 

m wcut'ioih of decree — Repai/merd to jtukpnenh 
debtor on reversal of dec^tee by ILujh Conit 
mxnent rcoereal hy jPnvy Courwil — A d«cibU)U of 
tlic Priucipal Suddcr Anieen^ wlueh declaicd tlie 
decree- holders^entitled to satisfy tliexr decree by tlie 
sale of certtim liypotliecated pioperties, having been 
revel Bed by the High Court, an appeal was preferred 
to the Pi ivy Council, which reveised the decree of 
the High Court and afiiimed the oiiginal decision, 
aiid pio\ided foi the jiayinent of costs Held that 
the lieu established by the Piivy Council decree was 
not lost to the decree-holdeis by their previous conduct 
in receiving a poitioii of the decretal money by the 
sale of part of the mortgaged premises, which money 
was siihscquently returned by them to the judgment- 
debtor, on the decision of the Fnncipal Buddei Amcen 
having been reversed by the High Couit. Lalla 
lioODiiiK Pbeshad m Hue Pebshab Doss 

[23 W. B., 194 

14 , Xiien on indigo factory. — 

Act X of 1S59, ss 110^ 111 — Sale in execution of 
deoiee—A lO-annas aharchoklei (C) in a factory, 
who was also manager of the whole, evecuted a 
kahuh.it stipulating that as long as ho was the 
mooktear the lessoi (plaintiff) was at liberty, in the 
event of the rent; pa-id punctually, to take 

khas possession, or to lease tl%e property to other 
parties, and that* in case of another mooktear 
being appointed, oi the property hcuig sold, the 
factory as well as the mooktear oi purchaser would 
ho icsporisible ior any arrears accruing before or 
alter C. then moitgaged the factory to X., who 
feubsoqnontly obtained a decree entitling him to 
satisfy his moiigage by the sale of the factory 
Plaintiffi sued 0. and X. to obtain a declaratory 
decree to the eifect that the factory could be sold in 
satisfaction of his decree for rent under Act X of 
1859, free of incumbrances created by the bonds. 
Held that, as no money w^as advanced for the lease, 
and 110 debt Teas due from the lessee to lessor, 
plaintilf had no lion on the factory in satisfaction of 
a debt. Held that plaintiff could have proceeded 
itndei section 110 , Act X, and then under section 
111, if X objected to the sale of the factory ; but 
having no piiorlien upon thefactoiy he had no cause 
of action as against X Chumuit LaiiL Chowdhby 

PUGlHOOlfUjN'BUIf SlNQ-H . . 11 W. B,, 194 

15 , Lien on attaeliGd property. 

— The fact of A obtaining a declaration of liis hen 
npoii, certain property foi an amount of debt, is no 
bar to Bds attaching and selling that property, hut 
the purchaser will bo bound by that hen. Monohur 
PAL Wise .... 16W.B.,246 

10 , Bight* of lien.— 

Setting up (adverse ordei that a defendant 

may setup his right of Hon as a defence, he must be 
prepared to show that when^tho suit was bi ought ho 
was ready to give up the property over which he 
claimed the hen, on being paid the amount due to 


LIEH.-^Bight of Hen — vontvmeif, 

him, and, therefore, he eauuot plead his right of hen 
when hu dteiies siud euuU^sts the jdaintiirw title to 
the property. .UrucniiUNAirTii Doss c. HauiKAirTU 
Ihm . I. L. B., 4 Calc., 322 : 3 O. L. B., 375 

17 , Lien fjr advances made to 

manager of indigo estate . — Comignee of WeH 
India MHate*--^Saloage hen, — •Mstoppeh’—Know^ 
ledge, — Acguieecence, — Af,, the manager of an indigo 
concern, under section 243, Act VXil of 1859, by a 
deed dated the 1st Febimary 1873, m which tlie 
owneis of the concern joined, which was duly regis-'^ 
tered, and w^ich was made with the Court's sanc- 
tion, mortgaged the concern, and pledged and as- 
signed the season's crop to A and X., who were 
purda-nashms, to secure repayment of a laige sum of 
money, consisting partly of tho balance of picvious 
loans from the husbai^d of A and X., and paitly of 
a now loan to tho extent of what was desenbed in 
the deed as the estimated outlay of tho season. The 
deed provided that A. and X. should have a hist 
chaigc upon tho indigo to be maimlactured in the 
season in respect of the moneys sei'urcd thereby, 
that the indigo should be sold subject to Adff ami X hv 
direction, that until the debt was paid Al should 
have no power to ti’ansfer, sell, oi moitgage the pro- 
perties theieby mortgaged, pledged, audabHigued, or 
in any way to deal with the sale proceeds of the 
manufactured indigo, and that A, and X. should 
have lull powei to airrango for the appoiutineiii ami 
dismissal of tho servants of tho concern, and for iiis 
better management. Previously to this,— namely, in 
Octobei 1872, — M, had, in pmsuanco of his letim* of 
appoimnont, tiled an estimate for the s(»asou'9 outlay 
largely exceeding tho sum mentioned in the deed m 
tho estimated outlay, and had alleged that, at tlie 
tune of executing the mortgage-deed, he had in- 
formed one C , who was the goiieial luiiungcr of A, 
and X., and as such was the only meduun of com- , 
iminication between AT. and ^.taud X , that further 
advances would bo necessary Accoiding to A/ 
account, 0, told him that A and X. were unable to 
make fiiithcr advances, and that he could, if tiuy 
wore needed, obtain them on the usual terms from 
the plaintifls, wdio were indigo brokers. In })re- 
vious years, during the lif etiiuo of the husband of 
A and X , who had held snnihii mortgages of the 
concern and of the crop in those yeais to secure 
advances made by him, such advances had, with the 
mortgagee's knowledge, been supplemented by loans 
obtained from tho plainti^s on the security of a hrst 
charge upon the crop to the extent of such loans ; 
and it was alleged by Af that it was upon the 
uudei standing that the same <‘ours(‘ vias to be fol- 
lowed in the jnesent instance that the men Igage-dced 
to A. and X. was executed The numeys advaneed 
by the lattei were wholly expended by April, when 
Af., without communicating with -L and X*, and 
with only the verbal samdum ol the Court, a}>]>Uod 
to the plnintilfs for momy, and on the 2h‘th April 
the plamtiffH wiote to A/ that they would make 
advances to the exttmi of H,5(),U00, uiron his asHign- 
ing to tlnnu and giving them a hrst charge on tho 
liist 250 maunds oi indigo to be manufactured in 
tlu‘ season, and they enclosed a foiin of assigumont 
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IjIEN. — L ien for advances made to man- 
ager of indigo estate — continued 

for M^s signature wliich he duly signed, and leturned 
to tlie plaintiffs on the 3id May This document 
boie a 112 stamp In Septembei and October, M 
obtained fuithei advances from the plaintiffs m re- 
spect of other mdigo, giving them similar letteis of 
assignment^ which also*^ bore fl2 stamps Of the 
moneys thus advanced by the plaintiffs, fi5,000 was 
paid to C, for A and ^ , by a bill diawn upon the 
plaintiffs About B17,000 was applied towards the 
expenditnie of the following season, and the re- 
mainder was applied m the production of the then 
season^s indigo, and M stated that»wuthout it he 
could not have manufactured any indigo whatever 
that season The indigo, when manufactured, was 
claimed by S and B under their moitgage, and 
their claim being lesisted by M., who set up against 
them the plaintiffs’ rights und^r the letters of assign- 
ment, A and B bi ought a suit to enfoice the pro- 
vision of their mortgage-deed In this suit the 
indigo was attached before judgment and sent to 
Calcutta for sale The plaintiffs now sued A , 
My and the holders for sale to estabhsh their first 
chaige in respect of their advances to M upon 360 
maunds of the indigo on the stiength of then letters 
of assignment Keldy Gaeth, Q J , and Pheae, 
J , that the plaintiffs were neither m the position of 
managers of the concern nor of consignees of the 
indigo, and were therefore not entitled to any lien 
upon the mdigo, similai to the lien possessed by the 
manager or the consignee of a West India estate. 
Meldy ^er Pheab, J y that the plaintiffs could not 
claim a lien on the indigo on grounds of a salvage 
character , it being essential to such a lien that the 
person spendmg the money of which he claims 
reimbursement should have some interest in the pro- 
perty, or some right or duty towards the owmers who 
are to be affected by the claim, impeding him to 
make the expenditnie A mere volunteer can m 
general claim no such lien Held on the facts fer 
Gaeth, C Jy Pheae and Macpheeson, JJ, that 
there was not evidence of such knowdedge and ac- 
quiescence on the part of A and B with respect to 
the advances by and the assignments to the plain- 
tiffs as would estop them from disputmg the plain- 
tiffs’ claim Moeah V, Mitttj Bibee 

[I, L. R., 2 Calc., 68 

18, Lien on tea garden.— Pre- 

ority of hen. — Agreement hy ym chaser of moiety to 
^ay •working expenses to he charge on estate — 
^Valuation to purchaser of moiety for whole estate — 
Where a firm had purchased a moiety in a tea estate 
and engaged to pay all its woikmg expenses, on the 
condition that the purchase-money should be a charge 
on the estate and be repaid from its produce before 
any profits were declared, and that the working ex- 
penses should be repayable in the same manner 
as the purchase -money of the moiety, — Held that the 
firm had a charge upon the original owner’s moiety 
in pnoiity to a bank mortgage which had been 
effected on it after the conveyance of the first moiety 
to the purchasing firm On a question arising as io 
the price at which the firm should secure the whole 
property, — Held, that the original owner’s moiety 
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should be ptgpchased at the price w^hich tbe bankas 
suiveyor had valued it, and not at the market value 
at the time of the purchase, because the oiigiiial 
owner having died m the mteival, and the firm having 
been allowed to recover no poition of tbe advances 
w^hich it had made for the working of the estate after 
his decease, it could not be lequired to pay again for 
tbe impiovement m value of the estate which had 
resT!iilted from its own advances. BEOiraHTOi^' v. 
Spine: 25 W, R., 243 

LIGHT AND AIR, RIGHT TO— 

See Cases undee Peesosiption — Ea-se- 
MEHT — LiG-HT and AIE. * 

LIGHT AND AIR, OBSTRITCTIOH yO— 

See Injunction— Special Cases— Ob - 

STEUCTION TO EIGHTS OP PEOPEETY 

[Cor., 9, 91 
8 Bom., 181 
10 Bom., 95 
1 Bom,, 148 
I L. R., 8 Bom., 95 
I. L. R., 2 Bom,, 133 

LIGHTS, OBLIGATION OF VESSELS 
TO CARRY- • 

See Shipping Law— Collision . 

[6;Bom., O. C., 98 


LIMITATION.* 

Col. 

1. Law op Limitation . . .3112 

2. Question op Limitation . . 3113 

3. Statutes, &o , op Limitation . .3118 

( a ) Genbeally . . 3118 

( h ) Statute 21, Jac. I , o. 16 . 3119 

(c) OuDH, Rules poe — . . 3120 

( d ) Beng Beg. Ill op 1793, s. 14 . 3120 

(ej Beng Beg YII op 1799, s 18 . 3123 

(/) Bom Beg. I op 1800, s. 13 . 3123 

( g ) Mad Beg II op 1802 . . 3124 

( h ) Beng Beg II op 1805 . 3124 

(^) Bom. Beg. V op 1827 , . 3126 

(y) Act XXV op 1857, s 9 . . 3126 

{ k ) Act IX op 1859 . . 3127 

(l) Act XIV op 1859 . . 3129 

( m ) Act IX OP 187% . . . 3133 


See Administeation 

[I. L. R., 2 Bom., 75 
I. L. R., 7,Calc., 644 

See Cases undee Bengal Bent Act. 1869. 
S.27 

See Cases undee :6bngal Bent Act, 1869, 
s. 29 

See Cases uni^b Bengal Bent Act, 1869, 
s, 30. 

See Bengal Bent Act, 1869, s 31 

[I. L. R., 4 Gale., 714 

See Cases undee Bengal Bent Act, 1869, 
s 58. 
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IiIMITATIOlT— conMwMed. 

tSee BiwaAi< Bbkt Aot, 1869, s 100 (185^ 
s 144.) . Marsh., 470: 2 Hay, 697 
’ [8 W. K., Act X, 139 

See Bonn . B. H B-* Snp. VoL, 618 
[3 B. L. B., Ap., 112 
13 W. E,, 813 
.. 1 Mad,, 209 

6 H. W., 35 
1 W. E., 189 
Bourke, 120 

SW E., 45 
5 Bom., A. C., 35 
I. L. E., 1 Bom., 126 

7 Mad., 293 

1. 1 ,. E., 4 Bom., 96 

1. 1,. E., 3 Mad., 61 
1. 1. E., 5 AIL, 691 
I. L. E., 7 All., 677 

See Buixdiho Leash. 

[L I,. E., 6 Bom., 628 

See Cases torDEB CiTii Pboohditbe Code, 
1877, ss. 257, 258. 

See CONEISOATION OE PEOPBBT'r IN 0^®^ 

[I.L.B,4Calo.,727 

See Exhoetiok' oe__Dbceeb — Tbansebe oe 
Dbobbb eob Exhoetioit, &o 

[B. L. E., Sup. VoL, 970 
18B.I..E., Ap.,27,30 
I, L. E., 1 Mad., 62 
6 "W. E., Mia., 14 
7 H. W., 116 
7 W. E., 19 

See Landiobd and Tenant — Patmbnt 
OE Kent-Non-eatment. 

[I. Ii, E., 4 Calc., 661 

See N -W. P. Eent Acts, 1873, 1881, 

I 94 . . I.L.E.,1A11.,612 

See Cases undeb Ones Peobandi— Li- 
mitation AND Adtbbsb Possession 

[I. li. E., 6 Oale., 36 

See Pabtnbbshie — Suits bbseecting 

EASTNEESHIES. 

• [I. Ii. B., 6 Bom., 628 
See Cases undbb Possession— Adteesb 
Possession 

See Possession— Evidence oe Titeb. 

[I, L. E., 3 Oalo., 768 
I. Ii. E., 1 Bom., 692 


See Possession— Natuee oe Possesjjon 

[I. Ii. E., 4 Calc., 216, 870 
2 B.L.E., Ap.,29 
7 B. B. E., Ap„ 20 

I.I,.E..6Calo,.584 


See Cases undbb Sale in Exsoution oe 
Dbobbb — Invaiid Saies — Decbbeb 
BAEBBD Bx Limitation. 

See cases undbb Titeb— Evidence and 

EBOOE OE T1TIiH-*L0N& POSSESSION. 

Sfe TEirsTBB AND Cestui que Tbust. 

[8B.1..E.,A.C.,409 


LIMITATION — eoniinved. 

See Waging Wab against the Queen. 

[7 B. L. B.. 63 

See Waste . . 4 B. L. B., O. C., 1 

[7 B. L. E., 131 

1. LAW OP ^IMITATION. 

X, ligature of la>w.---FrescripUone 

— Lex fori — Tlie law of prescnptioix or limitation xa 
a law relating to procedure, having reference only to 
the lex f on Where a Court entertains a cause of 
action which opginated m a foreign country, the rule 
is to adjudicate according to the law of that country, 
yet the Court proceeds according to the presciiption 
of the country in which it exercises^ juiisdiction. 
RnOEMABOXE t?. LALLOBHOY MOTTICHtTITI) 

[6 Moore’s I* A., 284 

% Operation of law. — Cause of 

action —The Statute of Limitations never begins to 
run until there has been a cause of action. KntJ- 
EtrOKDHABBB SlNOH V, KbWUT LAUIi StNOH 

[12 W, B., 168 

3, Application to 

enter up judgment on warrant of aitorneg, — The 
Statute of Limitations is no answer to a rule msi to 
enter up judgment on a wan ant of attorney. Soo* 
JAK MxJLI. Ve IIXDEB SlKOH 

[1 Ind. Jtir., O. S., 68 

4, Agreement of 

parties.'-^JIeld that the operation of the Law of 
Limitation cannot bo prevented by any act of the 
parties or arbitrators unless as provided by law, and 
a suit beyond time cannot bo ontoitaincd by the 
Courts merely because the person entitled to assert 
the right was by some arrangement or negotiation 
prevented from asserting it within the statutable 
period. Jehanuab Khan t?. MtTNNOO 

[1 Agra, 248 

Datis u. Abpool Hambb . . 8 W. B,, 66 

3 . - LmU of Court 

Nor can its operation be prevented by a rule of Court. 
KAMBINAYANI JAVAJI StTBBA Rajalh Nayanx 
VAEU D. XJBBiaHlBI VeNKAI’ABAYA Chbtty 

‘ [2 Mad., 268 

0 , Biglit of Government to 

defence of. — Suits against Government hy credit* 
ors ofex-King The Government of India, 

taking upon themselves to pay debts due against the 
estate ot the ex- King of Bclhi out of the assets of 
the estate of the ex-King, are entitled to avail them- 
selves of the Statute of Limitations in a suit brought 
against the estate ; hut if a suit could justly, and in 
equity and conscience, be substantiated against the 
ex-Kmg, it ought to be allowed before the Govern- 
ment officers, irrespective of technical difficulties 
which might have attended legal proceedings against 
the Kmg during his sovereignty Nabain Boss v. 
Estate or the bx-Kino or Bbbki 

[10 W. B., P. G„ 66 

5, C. Labba Nabain Boss o. Estatb or ex-Kin^ 

or Bebhi . , 11 Moore’s I, A,, 277 
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LIMITATION' — contimed, 

2. QUESTION OP LIMITATION. 

7, Adding defendant — Civil Pro- 

cedure Code {Act XIV of 1882), ss 32, 363, 364 — 
No question of limitation can aiise with respect to 
the Couit’s power to make an order adding a party 
defendant to a suit. Oejlental Bank Corporation 
V. Chaeeioi. . . I. L, B., 12 Calc., 642 

3 . Bight of Appellate Court to 

go into facts on question of limitation. — 
Theie is no law which prevents a lower Appellate 
Court fiom lookmg into all the facts a caseijbefore 
coming to a conclusion on the point of limitation 
Kedarnath Ghose V, Kasim Mttndue 

[8 W. B., 364 

g Extension of period of limit- 

ation. — J3en^, Meg II of 1805, s 3, cl 2 — Ques- 
tion of limitation, — Plaint — Clause 2, section 3, 
Bengal Eegulation II of 1805, required the plaintiff 
in his plaint oi replication to set forth distinctly the 
ground on which he claimed an extension of the period 
of hmitation, and the ZiUah Judge had no authority 
to raise the -question of limitation where it was not 
mooted in the Court below. Kishen Chundee Roy 
V, Rameanaye Doss . 1 Ind. Jnr,, O. S., 23 

Rameanaye Doss d, Kishen Chttndbe Roy 

[Marsh., 22 : 1 Hay, 65 

10 . Question not raised by 

parties. — Pleading — Small Cause Court Rule 19, 
^Per Peacock, C, J,, and Norman, J —It is com- 
petent for a Judge of the Court of Small Causes, of 
his own motion, to notice the point of limitation, 
and to decide a case upon that issue, such issue not 
having been raised by the defendant. Per Maeeby, 
J , — It is not competent foi such Judge to raise the 
point, and decide the case thereon, after the case of 

♦ both parties is closed Lapse of time does not oust 
the jurisdiction of the Couit. Payne v Constable 
[1 B. L. B., O. a, 49 

11 . .J Plea struck out irregularly 

by first Court for prolixity of written state- 
ment. — Wheie a plea of limitation was set up in 
the defendant's wiitten statement, and the first 
Court, considermg the written statement to be prolix, 
directed the pen to be run through a large part of it, 
the defendant, dissatisfied with this proceeding on 
the part of the" first Court, appealed to the Judge 
complammg that no adjudication had been given on 
the plea of limitation Meld that the power of a 
Court to deal with written statements which appear 
to contain irrelevant matter, or to be argumentative 
or unnecessarily prohx, is regulated by section 124, 
Act VIII of 1859, and that as the plea of hmitation 
must be assumed to have been properly before the 
Judge, he was bound to adjudicate upon it. Boo- 
XEE SlNG^H V. EtxTBOBTJNS NABAIN SlNGtH 

[7 W. B., 212 

12 . Questiou raised on appeal. 

Remand, — Power of A^fellate Court. — Where m 

the lower Court an issue was raised whether the 
plaintiff's claim was barred by limitation, and the 


LIMITATION — continued 

2 QUESTION OP LIMITATION— 

Question raised on SL’p-peal— continued. 

Judge decided it was not, and decreed the case on 
the meiits, and the deciee was appealed agamst by 
the plaintiff; and the Appellate Court did not deal 
with the question of limitation, but remanded the 
case for a new trial on the merits, — Meld that, on 
appeal from the new decree, the Appellate Couit 
could entertain the question of limitation, and that 
the lower Court might have re-tiied that issue on 
the facts found on the new tiial Bhool Coomaeee 
Bebee V. OoNKiJB Pebshad Boistobee 

[2 Ind. Jur., N. S., 60 

S. C. Phool Koomabee Bebee n Woonkab 
Pebshad RtJSTOBY . 7 W. B.,-87 

Niljabeb V. Mtjjebboollah . 19 W. B., 209 

13 . Question not 

raised m lower Ajppellate Court — A plea of limit- 
ation overruled in the Court of first instance, and 
not brought before the lower Appellate Court, can- 
not he entertained by the High Court in special ap- 
peal Kashee Chundee Ttjekobhoosttn u Rally 
Peosttnno Chowdbiey . . 9 W. B., 452 

14. ■J — - — Limitation de- 

pending on facts. — Where a plea of hmitation can 
only he properly decided with reference to facts 
found m connection with the question of possession 
and dispossession, and wheie appehiants have omitted 
to press evidence off the point, tlmugh they had every 
opportunity before the lower Appellate Court, it 
cannot he admitted to he taken m special appeal, 
Rambhone Dass V. Ram Ruttfn Dutt 

[10 W. E., 425 

15, — Point for which 

evidence is necessary, — Where the Statute of Limit- 
ations was not pleaded in the ongmal Couit, — Meld 
that it might be set up in the Appellate Court if evi- 
dence could be taken there in reply to such plea 
On special appeal the Statute of Limitations cannot 
for the first time he pleaded, unless wheie the facts 
which raise the plea are admitted. * Narasxj Reddi 
» Krishna Padayache . . 1 Mad., 358 

Nor in review. Sabastatt v. Pachanna Setti 

[3 Mad., 258 

See, however, Ramanatbca Mttdali n. Yaitha- 
xiNG-A Mudali . . * . 2 Mad., 238 

where it was held that the principle of the deci- 
sion in Marasu Reddi v Krishna Padayaohe, 1 
Mad , 358, should not he extended. • 

It IS now expressly laid down hy section 4 of the 
Limitation Act, 1877, that the question of hmitation 
must he taken into consideration whether raised as a 
defence or not. 

16, " Y Power of Appel- 

late Court — Appeal on portion of case, — Limitation 
Act, 1877, s. 4— Where a suit, which ought to have 
been dismissed under section 4 of the Limitation 
Act, although limitaticsi was not set up as a defence, 
is not dismissed, the defendant, m order that the 
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ljlMlTATl01^-‘Contmted. 

2, QUESTION OF LlMITATION—<?o«;^i>««<’^?. 

Question raised on appeal— 
question of limitation may "be dealt witli Iiy tbe 
Appellate Court, must appeal on ilie whole case, 
ALIMtJN3SlS!3A KHAroorr V, IIowseij^Atj 

[6 C. Ii. B„ 267 

— - — — Cross - dpptal ~ 

Jnnsdichonof Appellite Court -—Question of limit- 
ution not raised in cross-appeal —Z/i nutation Act* 
t877f s 4 . — On an application for execution of deciec 
the application was granted, hut the interest claimed 
by the deciee- holder on the amount of the deciee 
was disallowed The decree-holder appealed fiom 
the order, hut the 3 Udgment-debtor filed no cross- 
appeal On the hearing of the appeal the application 
for execution was dismissed, on the ground that the 
execution of the decree was barred by limitation 
Beld that, under the circumstances of the case, the 
Appellate Court was not competent to take the ques- 
tion of limitation into consideration. Almunmssa 
Klat&on V. Kossein Aht 6 C. X. JK., 267, followed 
Bug-htj Nath Sin an Manku v. Fabksheam Ma- 
UATA . I. L. B., 9 Calc., 636 : 13 C. L, B., 89 

3 [ 3 ^ — — — Om^s$ion to de- 

cide question — The Jpdge in appeal is hound to 
decree according to the La^i' of Limitation applicahlc 
to the case as stated by the plaintiff himself, although 
the oh 3 <ection may not be raised in the grounds of 
appeal; and his ‘■omitting to do so is an error or 
defect in the decision of the case hn the merits and a 
ground of sjiccial appeal. Saeiji Kbsraji ?). liAjr- 
SANGJi Jai/Msanq-ji . 2 Bom., 169 : 2iid Ed., 162 

19 , Question in reference for 

accounts to be taken.— Waiver,— ‘In a suit for an 
account, where the defendant, while alleging the 
balance to be in her favour, contended that the plain- 
Ws claim was barred by the Limitation Act, and the 
accounts were afterwards referred by consent to the 
commissioner, who refused without special direction 
to notice the defence of limitation, and the Judge of 
the Division Court amended the order of reference, 
by directing tlfe commissioner to investigate the 
accounts with reference to the operation of the Act, 
— Meld, on appeal (by Couch, C J., and Wbstbopp), 
that the order of amendment was 3Ustified by the 
cii cumstances of the case, and that the defendant 
having raised the defence of limitation, and not 
having subsequently abandoned it, that question 
should be first decided. Piebhai Ratji tJ. Nenbai 

[3 Bom., O. C., 164 

20. £ Question raised after c re- 

man^ on special appeal.— Xaw under the Limi- 
tation Act, 1859 — A defence of limitation under 
Act XTV of 1859 could not be raised for the first 
■tame after there had been a remand on special appeal 
from the decree of the Court which has heard the 
cause on remand. Luzl Stfheem v, Sreenath Bose, 
6 W* JB., 178, followed; Kuna v, Gururavt 9 
Bom*, 282, distinguished ; Parker v Biding, 1 Bast., 
852, and Lnla v. Vasudev, 11 Bom., 283, distin- 
guished. BemhU, peP Wbs^obb, C. J., doubting 
Bahtgi v Bajsanp, 2 Bom., 162, A* 0 and I)av- 


LIMITA TIOH- conhmed. 

2 QUESTION OF LTMlTATfON— 

Question raised after remand on special 
appeal — continued. 

lata V. Be.ru, 4 Bom., 107, A, C., tbe Court ought 
not, even upon a special aj)p<‘al in a case m which 
there has not been any remand, ao to raise au<*h 
question. Mobe bin PatIvA,!! u, Gopab bin 8a te 
[I. E. B., 2 Born., 120 

21, Point of limitation taken 

for the first time in second appeal— Owiui'ioa 
of Court of first instance io reject a plaint for 
limitation, Bffeci of. — The plaintiff’s suit to recover 
certain lands^was dismissed by tbe Court of first 
instance and by the lower Appellate Court, but on 
second appeal was remanded for determination of 
plaintiff’s alleged right of perpetual cultivation of 
tbe land. On remand tbe District Judge gave a 
decision m favour of Ae plaintiff. The defendant 
appealed to the High Court, and then for the first 
time raised the point of limitation. Meld that the 
ol) 3 ection was taken too late. ^ The defendant had the 
opportunity of laising the objection under the Limits 
ation Act, and, if necessary, of getting any 

on winch it depended, tried by the Com is below; 
and as he took no steps to this end he should he 
taken to liavo waived his right to raise the oh 3 ection. 
The omission of the Court of first instance to rtqect 
the chum it erroneous gave the defendant a right of 
appeal which he might renounce, and virtually did 
renounce. The obligation resting on the Court of 
lirst instance to re 3 ect a plaint, which on the face of 
it IB barred by limitation, is not expressly laid on 
each successive Court whenever the objection (‘Oiues 
to view, and ought not to bo asbunicd by inference* 
Dattu V. Kasai . . I. L, B., 8 Bom., 635 

22 . ^ — - Question in execution of 

decree. — Jurisdiction of Court where decree was 
pass'ed.— Transfer of decree for execution.’— -Code of 
Civil Procedure, ss 223, 2B9, 248. — On the 4th of 
March 1884 a decree-holder applied to the Court of 
the Subordinate Judge of Mooishedahad (where the 
decree was passed) for transfer of the decree to the 
District Comt of Bcerbhoom for execution. The 
transfer was made, and, off application by the decree- 
holder, the 3udgment-debtor’s properties in Bcer- 
hhoom were attached. Thereupon the judgment- 
debtor objected to the attacbment, and obtained an 
order, under section 239 of the Code of Civil Fi’oce- 
dure, staying the execution proceedings. The judg- 
ment-debtor then applied to the Court of the Sub- 
ordinate Judge at Moorshedabad objecting to the 
execution of the decree on the ground that it was 
barred by limitation. The objection was overruled 
by tbe Subordinate Judj^e, and his decision was up- 
held on appeal to the District Judge. On second 
appeal to the High Court,— that the Moorshed- 
abad Court was competent to bear and determine 
the plea of limitation. Meld, also, that the fact of 
the judgment-debtor’s not raising the plea of limita- 
tion in the Beorhhoom Court^did not, under the cir- 
cumstances, preclude him from relying on it m his 
subsequent application to the Court at Moorshedabad* 
Sbihabx Menheb V. Mebaei Chowbhby 

[I. !». B., 18 Calc., 257 
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LIMIT ATI 0357 — continued, 

2, QUESTION OP LIMITATION— 

23. Special and general ques- 

tion of limitation. — Minority — Wheie the issue 
of limitation raised m the fiist Court was a special 
issue as to the particular provision on the subject of 
minority found in section 11, Act XIV of 1859, plain- 
tiffs wer4 entitled to h^ heard on the issue of geneial 
limitation under clause 12, section 1, and to give evi- 
dence to show that the smt was not haried Bahtje 
Ali V SooKEA Bibee . . 13 W, K., 63 

24. Appeal from order overrul- 

ing plea of limitation.— order — 
The order of a J udge overruling the defence of limit- 
ation, and remandmg the suit for trial on the merits, 
if not immsdiately appealed against as a decree, may, 
as an interlocutory order, he objected to when the 
ultimate decision is appealed against. Wtizeebitn 
Beebee 'd Warei^ Ali . * . .1 W. R., 51 

VlTHAL ViSHVANATH PfiABHIT V RAMOHAm>RA 
Sadashiv Kiekiee . 7 Bom,, A. C., 149 

But ^ee Beektjn Koee v Maharajah Bahabooe 

[Marsh., 66:1 Hay, 134 

25. Decision on plea by imph- 

eation — It is not necessary that the Court below 
should expressly overrule a plea of limitation, it is 
sufficient if the Court disposes of the question of 
limitation by implication. Wise d, Romanath Sen 
Leskhitb . . .2 Ind. Jur., O. S., 5 

26. Right to raise ^lea„—Land- 

lord and tenant — Suit for possession — Trespasser 
— In a suit to recover possession, the defendant, by 
admitting the right of the plaintiff as the owner 
of the land in dispute, and acknowledgmg himself to 
be the plaintiff’s tenant, precludes himself from plead- 
ing adverse possession or hmitation, in whatever form 
it may be that the plaintiff asserts his right to the 
land , — i €,, whether he sues the defendant as a tenant 
or trespasser Watson & Co, v, Shtteut Soon- 
deebe Dbbia . . . , 7 "W, R., 395 

27. ' ■ Zandlord and 

tenant — Talse plea of tenancy — Trespasser — The 
plea of limitation can be raised and determined in a 
suit brought by a landlord against a person who is 
really a trespasser, but who has set up a false case 
of tenancy Dinomoney Dabea v, Dooeq-apeesad 
Mozoombae 

[12 B. L. B., B., 274 : 21 VT. R., 70 

28. Landlord and 

tenant — Adverse possession. — ^Where the plaintiff 
sued for khas possession of land, it was held the 
defendants, tenants of the plaintiff, could raise the 
plea of limitation, on the ground that they had held 
possession of the land as bi-howladars for more than 
twelve years previous to the suit. Ehttonmonee 
Dabee V. Komolakanth Mookeejee 

[12 B. L. B., 283, note : 12 W. B,, 364 

29. — Landlord and 

tenant, — Knowledge of adverse title, — Limitation can 
be pleaded m a suit by a landlord against a tenant, 
but where the defendant clain^ed to hold onamokur- 


IjIMITATIOH — continued, 

2, QUESTION OE LIMITATION— 

Bight to raise plea^contmued 

ran tenure, to make the possession adverse, it must 
be shown that the plaintiff knew of the title set up 
by the defendant Tekaitne Gowea Kumaei v. 
Benoal Coal Company 

[12 B. li. B , 282, note : 13 W. B., 129 

Affirmed by Pnvy Council , 19 W. B,, 252 

30. — — Landlord and 

tenant — Failure to prove talooTcdari right — Ryots 
failing to establish a talookdari right set np hy them 
aie not in a position to plead adverse possession as 
against their landlord’s right to recover rent Laeoa* 
Khan v. Wise . . , . 18 W. B.i-443 

31. — Landlord and 

tenant — Defendant pleading tenancy and adverse 
possession — A defendant has a right to set up the 
plea of tenancy and at the same time to lely on the 
Statute of Limitations Dinomoney Daheay Door- 
gapersad Mozoomdar, 12 JB L, JR, 274, followed. 
Tehaitne Glowra Kumari v Bengal Coal Company, 
12 B L B., 282, note, distinguished Maidin 
Saiba V, Nagapa . . I. L. B., 7 Bom,, 96 

32. Landlord and 

tenant — Semite, — A slih-lessee without title cannot 
plead limitation against his landlord eitbei by himself 
or through his lessor. Mahaeam Sheikh '8 Nakow- 
Ei Das Mahalb/e , . 7 B. L. B , Ap., 17 

S C. Mohueitm Shaikh v. Nowktteeee Dass 
Mohtjlbab . .MW, B., 357 

But see Nazimhddin Hossein v Lloyd 

[6 B. L. B., Ap., 130 : 15 W. B„ 232 

3. STATUTES OF LIMITATION. 

(a) GenEEALLX. 

33 Construction of Limitation 

Act. — Statutes of Limitation are, m their nature, 
strict and inflexible enactments, and ought to leceive 
such a construction as the language in its plain mean- 
ing imports Lijchmee Buksh Roy v Runjeet 
Ram Panday 

[13 B. L. R., P. C., 177 : 20 W. B., 875 

S. C in lower Court . . 12 W, B., 443 

34. 1 — An Act of Limit- 

ation being restrictive of the ordinary right to take 
legal proceedings must, where its language is ambigu- 
0 UP 8 , be construed strictly, — * e , m favour of the right 
to proceed Umiashankae Lakhmibam ^ Chho- 
TALAL Vajbeam . . I. L. B., 1 Bom., 19 

35, — — The applicability 

of the particular sections of Act XIV of 1859 must 
be determined by thei nature of the thing sued for, 
and not by the status, race, character, or religion of 
the parties to the suit. Fdttbhsangji Jaswant- 
SANGJI t?4 Dbsai Kdluaneaiji Hakoomdteaiji 

[13 S. L. B., 254: 21 W. B., 178 
L.B.,1LAh34 
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8. STATUTES OP UIMITATIOK— 

(a) QMmnAiLr---conhmed, 
CoEStruction of Limitation. Act— continued. 

30, — — Lhmts to on for O’' 

mg rights . — A Limitation Act m not intended to do- 
iine or create causes of action, but snnply to pre- 
scribe tbe penods,.withm)wMcb existing’ lights may bo | 
enforced. JiTi v Bamji . I. L, R., 3 Bom., 207 ^ 

37. — - - - Eetrospechve ef-> 

feet — The general rule as laid down in Reg^ v. 
J)orahjif 11 Bom f 117, — that ''an Act of limitation, 
being a law of procedure, governs all proceedings, to 
^•p^hich its teims aie applicable, from the moment of 
its enactment, except so far as its operation is ex- 
pressly excluded or postponed,'*— admits of the quali- 
fication that, when the retrospective application of a 
Statute of Limitation would destroy vested rights or 
inflict such hardship or injustice as could not have 
been within the contemplation of the Legislature, 
then the statute is not, any more than any other law, 
to he construed retrospectively. Khusalbhai v. 
Kabhai .... I. L. R., 6 Bom., 26 

(5) Statute 21, Jao. I, o. 10* 

15, 

33 , Action of contract.— (7«weo/ 

action. — Breach of contract and refusal to perform 
it * — In actions of contract the breach of a contract is 
the cause of action, '' and the Statute of Limitations 
runs from the time of -the breach, not from the 
time of the refusal to perform the contract. In 1822 
A. purchased at a Goveinment sale at Calcutta 
'a quantity of salt, part of a larger poition then lying 
in the warehouse of the vendors (the Government) 
where the salt was to be delivered By the condition 
of sale it was declaied that, on payment of the pur- 
chase-money, the purchaser should be furnished with 
permits to enable him to take possession of the salt * 
there was also a stipulation that the salt purchased 
should he cleared fiom the place of delivery within 
twelve months from the day of sale, otherwise the 
purchaser was to pay warehouse rent for the quantity 
then afterwards to he delivered. The purchaser paid 
the purchase- money, and received permits for the deli- 
very of the salt, which was delivered to him in various 
quantities down to the year 1831, m which year an in 
inundation took place which destroyed the salt m the 
warehouse, and there remained no salt to satisfy the 
contract The purchaser petitioned the vendors for a re- 
turn of the purchase-money, which was refused, on the 
ground that the loss happened through his negligence 
in not sooner ®cleanng the salt from the warehouse 
An enquiry, however, took place at the instance of the 
Government, who referred the matter to the Salt 
Collector. The Collector did not make his report till 
th^ year 1888, and upon that report the Government 
refused to return the purchase-money claimed m 
respect of the deficient salt. « The purchaser then 
brought an action of assumpsit for recovery of 
the purchase-money of such part of the salt as had not 
been dehvered, alleging, as a breach, the non-dehvery 
thereof To this the defendants pleaded the Statute of 
Limitations, that the cause of action^had not accrued 


limitation— 

3. STATUTEkS of LIMITATIOK— 

{h) Statute 21, Jao. I, 0 . \0---conhnmd. 

Action of contract— 

within the commoneemont of the suit. The Supremo 
Court at Calcuttii found a vordi(‘t i or the plaintiff. 

on appeal, reversing that "decision, that when the 
purchaser applied for the residue of the salt and was 
told there was none to deliver, the contract was 
broken, and the cause of action accrued from the 
time of such breach, and that the subsequent enquiries 
by the Goveinment did not suspend the opeiation 
of the Statute «of Limitations till 1838, the time 
of the final refusal, and that the remedy was baned 
by the statute. Sem h le, — There may be an agi eomen t 
that, in consideration of an enquiry into fTie meiits of 
a disputed claim, no advantage should he taken of tho 
statute in respect of the time employed in tho en- 
quiry, and an action might be br<pght for a breach 
of such agi-ooment, East India Company t). Odit- 
OHUEN Taue * , ,6 Moore’s I. A*, 43 

(c) Cube, Bulbs bob— 

39 , gg, 9 05 14 — Suits on moneg 

bonds. — Bond executed before annexation of Oudh* 
— By section 9 of tho Limitation Rules for the 
guidance of Civil Courts m Oudh, as explained by 
the Cucular Ordci of the Judicial Commissioner, 104 
of 1800, tho limitation of suits was lixed for throe 
years in " suits for money lent for a fixed period, or for 
interest payable 011 a specified date or ilates, or for 
breach of coiitiacfc, unless there is a written engage- 
ment or contract ,• and whore registry existed 

at tho time, such engagement was registm'cd within 
six months of its date ” That section held not to 
apply 111 the case of a bond executed m 1855 before 
the annexation of Oudh, when there was no icgistry 
at the place whoie it was made and sued for in 1880, 
such transaction falling within section 14 of that 
Circular Order where the period of limitation is six 
years for “all suits on bonds registered within six 
months of their date, or on bonds forinally attested 
when there was no moans of rcgisti y, and all other 
suits for which no other limitation is expressly pro- 
vided by these lulos*” and a decree of the Judicial 
Commissioner of Oudh, holding that a suit on the bond 
was barred by the three years’ limitation provided by 
section 9 of the rules, reversed on appeal. Saligbah 
V. A 2 :im Ali Beg , . 10 Moore’s I. A., 114 

(d) Bengal Regulation III op 1793. 

49 , g, X 4 , — Exemption from ImHa* 

tion — Good and sufficient cawA'c.— The Government 
having neglected for thirteen years to commences a 
regular suit, no “ good and sufficient cause ” precluding 
them from obtaining redress, acu’ording to tho exception 
provided by Regulation HI of 1793, section 14, could 
he presumed to justifiy the exemption of their suit 
from limitation Govebnment ob Bengal v, Suub- 
BUPPUTOONISSA 

[3 W. R., P. C., 31 : 8 Moore’s L A., 225 

4X, — Exemption from limita>‘ 

tion — Distant residence.--- Good came for delag. 
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3. STATUTES OE lulMlTATIOl^-^conUnued, \ 

(d) Bengal Regulation III or 1793— 

S. 14 — continued, 

Beng Eeg II of 1805, s 3 , — Where a party in pos- 
session of an estate is B.^hondfide purchasei for valu- 
able consideration without notice, and the real owner 
had neglected foi twenty-five years to assert her right 
to the estate, mere distant residence was held not to 
be a sufficient cause to preclude the owner from mak- 
ing an earher assertion of her right so as to save her 
from limitation by bunging her within the excep- 
tions of section 14, Regulation III, 1P793, and section 
3, Regulation II of 1805. Imlad Ali d, Koothy 
Begum 

[6 Wt E., P. C., 24: 3 Moore’s I. A., 1 

42. Deduction of time, — Wo»- 

mit — Com'putatio^ of limittition ,. — According to the 
former procedure, when a suit before a competent 
tribunal ended m a non-suit, the period of limitation 
was computed from the accrumg of the original cause 
of action, the time while the first suit was pending 
being deducted. Pubbhoo Naeain Singh v Lela- 
NUND Singh . . . .2 W, E., 256 

43. — — . — — Deduction of time , — Suit 

hy minor after attaining majority — Non- allowance 
of pendency of suit hy guardian,--Ia a suit by 
a minor after attaining majority, no allowance can be 
made, under Regulation III of 1793, for the peiiod 
of pendency of a suit brought by his guardian and 
eventually non-suited. Luohmun Beeshab v, Jug- 
GBENATH Boss .... W. B., 1864, 2 

44. ■' Deduction of time, — Suit 

in Collector's Court, — Eeference to civil smt , — A 
suit for proprietary right m certain rent-free land 
in respect of which the plaintiff had instituted a suit 
for rent before the Collector, which was dismissed, 
and the plaintiff referred to a civil suit , — Seld that 
the plaintiff was not entitled to any deduction of the 
time during which the lent suit was proceeding, and 
that the date of accrual of plaintiff's right, and not 
that of the Collector's order of reference, was the 
cause of action in this case, and that the plaintiff's suit 
was barred by hmitation, under section 14, Regula- 
tion III of 1793. Hossain Khan v, Binnobun- 
BHOO PUNBAH .... 1 W. B., 35 

Okhetoonissa i>, Kooohil Siebae 

[2 W. B., 45 

45. — — Deduction of time, — Suit 

for excess of gumma — Suit first brought in summary 
department time occupied in the summary 

department in recovering excess of jumma according 
to a decree should be deducted from the period of 
limitation for the regular suit which is afterwards 
brought for the same purpose, and to which the 
plamtiff was referred by the Court. Hueomonee 
Gooptia V. Gobihb Coomae Chowbhey 

[[5 "W*. B.j 51 

40, Deduction of time. — Dis- 

puted title Sufficient cause, — Suhstituiion of par- 
The plaintiffs, as heirs of M , i/he husband of 
one jB., more than twelve years after her death sued to 


IiIMITATION — continued, 

3. STATUTES OP lAWlT^kTlON-^conUnued, 

{d) Bengal Regulation III op 11^3— continued. 

s. 14 — continued. 

recover lands alienated by her. As an answer to the 
plea of limitation, they alleged that, in a suit for 
Bther property brought agamst B m her hfetime, 
they presented a petition after her death praying 
to he allowed to appear as her representatives, and 
were opposed by one L. claimmg to be an adopted son 
of E, ,* that in March 1847, and within twelve years 
before suit, the Principal Sndder Ameen ordered the 
plaintiffs' names to he substituted for that of JB as 
defendants in that suit. Keld by the majority df the 
Com t {disseniiente, Glotee, J ) that these proceedings* 
did not bar the operation of the old Law of Lfmita- 
tion (section 14, Regulation III of 1793). Ramgo- 
PAL Roy V. Chunbbe Coomae Munbul 

[2 W.R.,e5 

47. Deduction of time. — -A 

party who had been endeavouring by resort to compe- 
tent Courts to recover his lights was held to be 
entitled to avail himself of the exception in Regulation 
III of 1793, section 14, though part of the proceed- 
ings was erroneous in enforcing an order made hy 
a single Judge of the Sudder Court, which was meffec- 
tual by reason of its ijpt ]5eing confirmed hy a second 
Judge. Booegapeesatjb Roy Chowbhey v, Taea- 
PEESAUB Roy Chowbhey 

[4W. R., P. C.J 63 : 8 ^^oore's 1 , A., SOS 

48. ^ Deduction of time, — Beng. 

Eeg II of 1805, s, 3, — Adverse possession — Suit 
hy heir for share of inhentance — A, died in 
1813 At A^s death one of his heirs entitled id" 
a share in the succession of his estate obtained 
possession, claiming tbe entirety under a deed of gift. 
Another heir also claimed the entirety, first under a 
will, and m the alternative as customary heir Suits 
were brought by the two claimants, in the course of 
which questions were raised as to who would be enti- 
tled in case both claimants should fail, but from the 
frame of the suits it was impracticable to deal with 
these questions till the adverse claims to the entirety 
were disposed of Ultimately, in 1842, those claims 
were disposed of by the Judicial Committee of the 
Privy Council in one of the 'suits hy a decision which 
in substance negatived the claims of both parties to 
the entirety, and decieed that the heirs of A , accord- 
ing to the Shiah law of inheritance, were entitled, 
and directed the mesne profits to he hi ought into 
Court and divided among such hems. A suit was in 

^ consequence instituted m 1852 by one of the heirs of 
A to carry into execution the decree of the Privy 
Council made m 1842. Neld that, although the claim 
which accrued so long ago as the death of ^ would 
have been in ordinary cucumstances barred by the 
Bengal Regulations III of 1793, section 14, and II of 
1805, section 3, yet that, as the pendency of the ap- 
peal rendered it imiracticable to bring the smt until 
the question was disposed of by tbe decree of the 
Privy Council m 1842, the suit must be considered as 
supplemental to that decree, and as it was brought 
within twelve years*from that date, it was not barred 
by these Regulations. Reid, also, that although one of 
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the oiMgiwal claimants had obtained possession under 
an order of the Court, and retained the same until the 
final decree in 1843, it was not such a quiet and^ 
undisturbed poss<?!ssion, under the circumstances, as 
to operate by Kegulation II of 1805, section 3, as a 
bar to the suit. Enayet Hossein v. Ahmeb Reza 
[7 Moore’s I. A., 238 

(e) BeNGI-AI. REGI-TrLATION YII OE 1799 

^^ 49 , Ineffectual execution pro- 

ceedings xn summary suit.— JReg. VIII 
of 1819 j s ISf cl. 4.'^0<tuse of action. — In a sum- 
mary suit under Regulation VII of 1799, the plaintilK 
obtained a decree against his gomastah for ceitain 
moneys due from the latter, but failed in execution to 
rocovet the amount. He accordingly brought a regular 
suit under clause 4, section 18, Regulation VIll of 
1819, in order to make the immoveable property of hia 
goinastali available in satisfaction of the debt, Keld^ 
hxs cause of action in the regular suit was the same 
as Ms cause of action in the summary suit, and 
that the period of limitation must be reckoned from 
the time when that cause ^f action acciued, and not 
from the date of the aummaiy decree, or from the 
time whei\ the plaintiff discovered that ho could not 
obtain satisfaction ofisucb decree. Skeen ath Ghosae 
u. Bissonath Gtiosb^ 

[B, I.. B., Sup, Vol., Ap., 10 : 6 W. E., 100 

(/) Bombay Regi-toation I oe 1800. 

5 Q^ g, 18, — Offer to compromise 

suit. — Admission — Residence of defendant out of 
punsdichon, — The offer of a specific sum of money 
by way of compromise, in no way involving an admis- 
sion of tbe justice of the plamtifts’ demand further 
than what may be inferred from the ofCci of any com- 
promise (an inference ivliich is never permitted), could 
not bring tbe plaintiffs within the exception, in section 
13, Regulation I of^lSOO, of the Bombay Code, under 
which a suit was barred by limitation if not brought 
wuthin twelve years from accrual of the cause of 
action Til© defendant’s residence beyond tbe limits 
of tbe E I. Co.’s Court was not a good and sufficient 
cause, within tbe meaning of tbe same exception, to 
excuse the plaintiffs’ delay m suing beyond the twelve 
years. Bhaeb Chxtnd d Pubtab Chunb 

[5 W. E., P. C., 31 : 1 Moore’s I. A,, 154 

61 , — — Suit for land — Land 

tacked tg hereditary office. — The Bombay Regulation 
I of ISOO, section 13, limiting the light of action to 
twelve years, included suits on account of land as well 
as personal actions. Whore, therefore, a suit was insti- 
tuted for the slmre of certain lands some of which were 
attached to the hereditary officoOt desai, and no satis- 
factory proof was given that any demand had been 
made in respect thereof within that period, the right 
of action was hold to be absolute^ barred. Huni>ram 
Dzabam u, Dbla Bhaee Kubeabam 

[1 Moore’s I, A,, 414 


3 STATUTES OF LIMITATION— 

{g) MaBBAS REaTOATTON 11 OE 1802. 

52, S, 18, cl, 4. — In egular proceed^ 

ings of Court. — ^A suit was not baricd by limitation 
iindei clause 4, section 18, Regulation II, 3802, of 
the Madras Code, if tlio phuiitiil preleined Ins claim 
within the proscribed period to a Court of competent 
jurisdiction, and was prevented from commencing lus 
suit in proper time by no neglect on his jiart, but by 
the irregular proceedings of the Ooui't to which his 
claim was prefei red NABAaBNYY Litohmedavam ah 

V. VENG-AMA Ni&BOO 

[1 W*. E., P, C., 309 : 9 Moore’s I. A., 66 

58 ^ Ledmhon of time hand 

was under attachment — Good and sufficient cause — 
Where a bond was se 7 zed under legal process of 
attachment after it had become due, but before tbe 
lapse of twelve years from its date, and remained under 
attachment for several years,— that there was 
“ good and sufficient cause ” for the lapse of time 
within the meaning of Regulation II of 1802, section 
18, clause 4, and tliat a suit on the bond wjis ibere- 
foio not barred. Kababbacha 8ahib c. Ranga- 
svAMi Nayak . . . . 1 Mad., 160 

Qi) Beng-ab Req-xtbation II OE 1805. 

54 , Suit for rent — Adverse posses^ 

Sion -^Suit for egectmeut — A suit instituted by a 
/eimndar in 1857, for the re.covciy of rent, for six 
years and nine months preceding its commencement, 
of land held rent-free since 1796, under a grant al- 
leged to bo null and void under section 10 of Re- 
gulation XIX of 1793, w^as held barred by sixty 
years’ peaceable and uninterrupted possession of the 
grantee and his representatives according to the pro- 
visions of Regulation II of 1805. Jleldf also, that a 
suit to eject would bo similarly baired, Cuunjdba 
BetjEeb Debia V LxjCKnEK Deuia Cixowdhrain 

[1 Ind. Jur., ISr. S., 26, 141 : 6 W. E., P. C., 1 
10 Moore’s I, A., 214 

55 , Suit for possession — Under Re- 

gulation II, 1805, sixty years is fixed as thp absolute 
limit beyond which neither fraud nor any other 
special allegation will give a cause of action. In a 
suit by Government against ghatwals, the defendants 
were found to have been in possession “for a very 
long time,” and although they had failed to prove 
possessiou in excess of sixty years, the onus was held 
to lie on the Government to piovo possession withm 
sixty years. Bbomanxjnb Gossain v. GovniiNMiCNr 

[6 W. E., 186 

56 , — 8 . 2, cl. %^Smi for resump-^ 

tion and assessment by Government . — The right of 
Government to institute proceedings by or before the 
Revenue Collector under Regulation 11 of 1819 for 
tho resumption of lands loi the purpose of assessment 
to tho public leveime wns bailed by Regulation Hof 
1805, section 2, clause 2, af tei the lapse of sixty years 
fiom the cause of action So held by the Judicial 
Committee of the Privy Council on appeal from a 
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LIMITA^IOH — ooutiolued, 

3 STATUTES OF LIMITATION-coM^2»«e^Z 
( 7 i ) Bengal EEauLATiON II oe lSO ^—- contzmed . 

S. 2, cl. 2 — conitnued 

decree made by the Special Commissioner, on a claim 
by Government where mabateran lands weie held as 
lakhua^ by the Ka 3 ab of Burdwan before the Com> 
pany^s accession to the Dew any in 1765, and no claim 
bad been made by Government to lesume the lands 
for assessment till tbe year 1836 Dheeeaj Raja 
Mahatab Chend Bahadooe 15 Goveenmeno? oe 
Beet&al ' . . .4 Moogpe’s I. A., 466 

57. S. Zr-Beng Beg, XIX of 1793 

— Lakhirag — Adverse possession — Meld that under 
section 3, Regulation II of 1805, possession of land 
for a period uxiwards of si\ty yeai s since tbe passing 
of Regulation XIX of 1793, without payment of 
rent, baned tbe remedy of tbe zemmdarto dispossess 
tbe bolder, oi to lesuine tbe land as mal Kasi- 
NATH KoOWAE i' BaNKUBEHAEI ChOWDHEY 

[3 B. L. E,., A. C., 446 

S C. KASHBE3STATH EoOljrWAB V, BUNKO BeHAEEE 

Chowbhey . . . 12 W. B., 440 

5S. Beng. Beg, II of 1803, s.l8 

— Vzolent and forcible possession — This case, which 
was oiigmally instituted in tbe Zillab Court at tbe 
tune when no regulation foi tbe limitation of suits 
applicable to tbe suit existed but section 18, Regula- 
tion II, 1803, but which, having been appealed from 
the Zillab Court, was pending at tbe time that Regu- 
lation II of 1805, 'which corrected tbe Regulation 
of 1803, was passed, was held to be subject to tbe 
Regulation of 1805, as regards tbe forcible and 
violent possession take'a by tbe defendants, who 
could not be allowed to plead their wiong m support 
of tbe plea of limitation Lall Dokbl Sin&h t5. 
Dale Roobee Pttetab Si^to-h 

[5 W. R., P. C., 95 

59. Fraudulent or forcible 

acquisition — Regulation II of 1805, section 3, winch 
provides that tbe limitation of twelve years shall not 
be considered applicable to any private claims of 
right to immoveable pioperty, if tbe party in posses- 
sion shall have acquired possession by violence, fraud, 
or other unjust, dishonest means, must be considered 
with some strictness (otherwise tbe door would be 
opened widely to a large class of claims which ought 
properly to be baned), and the alleged fraudulent or 
forcible dispossession must be clearly estabhshed. 
Rajendeb Kishobe V Pbeehab Seik 

[22 W. B., 165 

60 — Maintenance, Liability to 

pay — The nullum tempus clause of section 3, Regu- 
lation II, 1805, does not apply to a case where the 
occupant was not a mortgagor or depositary, other- 
wise than as he was subject to pay a portion of the 
proceeds of the propeity to another during his life- 
time. Gobbof V. Aboo Mahomeb Khae- 

[6 W. P, C., 68 


3 STATUTES OP LIMITATIOX^~-coJl^^MMec?. 

(i) Bombay Regeeatiob V oe 1827 

01 ^ g. 1. — Miras land, — The law 

of limitation contained m section 1, Regulation 
V of 1827, apphes to miias land as well as to aU 
othei desciiptions of immoveable propeity Special 
Appeals hlo 2520 of 1850, Morris, B^el Bee , 51 , and 
No 3064, Morns, SLA Bep , Vol. II, overmled. 
Sale Rom Ra&huji d Rataji bin Ramjee 

[1 Bom., 41 

02. SS. 3 & 4. — Claim for ^ ac- 

count by representative of deceased partner against 
surviving partners — A right to an account cla^meOL 
by the representatives of a deceased partner m a film 
against his surviving partners fell under section 4 of 
Regulation V of 1827, and was not a debt wuthin the 
meaning of section 3 of that Regulation Bhaiohand 
BIN Khemchand v, Felohand Habichand 

[8 Bom, A. C., 150 

03. S 7j cl. 2. — Claim without binding 

decree havino been made — A case was within the ex- 
ception contained in clause 2, section 7, Regulation V of 
1827, of the Bombay Code (Limitation of Suits), by 
reason of a claim havmg b#en pi ef erred to the autho- 
rity that was then th^ supreme power m the State, 
although a satisfactory and binding decree was not 
obtained Jbwajeb v Teimbuxjee • 

[6 W. B., p. C., 38 : 3 Moore’s I. A., 188 

04 . s, 7, el Z.'—Age of magordy — 

Meld that Regulation V of 1827, section 7, clause 3, did 
not alter the Hmdu law of minority, hut only defined • 
the period of limitation in cases of minority general- 
ly Haei Mohabaji Joshi v, YAStrEEV Moebsh- 
TAB Joshi 2 Bom., 344: 2iLd Ed., 325 

{f) Act XXV oe 1857, s .9. 

05. s,9,—ActIXofl871,s 1 — Min- 

ority, Lisability aiising fi om — Forfeiture of pro- * 
pet ty of I ebel — Repeal, Ffeot of *-B S , the father 
of the plaintiS, who was in possession of an estate in 
Lohardugga, w^hich had been granted to his ancestor 
by the Rajah of Chota Nagpore, was, on the K)th 
Decembei 1857, after proceedings taken under Act 
XXV of 1857, declared to he a rebel, and it was or- 
dered that all his property should he forfeited to 
Government On the 16th April 1858, B S, 
having been arrested w^as tried and convicted on a 
chaige of rebellion, and sentenced to death The 
sentence was earned out on the 21st A^ril 1858, and 
an order was made on the same day by the^Deputy 
Commissionei foi the confiscation of his property. 
On the 1st Apiil 1872, a suit was instituted by the 
plaintifi, then a minor, to recover possession of the 
estate of his father B S, Meld that the suit not hav- 
ing been instituted wfbhin one year from the seizure 
of the property, was barred by section 9, Act XXV 
of 1857, notwithstanding its repeal by Act IX of 
1871. There being no exception in Act XXV of 
1857 in favour of mxants, the plaintiff was not en- 
titled to deduct the time during which he was under 
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3, STATUTES OF LIMITATIOK—cowiawMedJ. 

(j) Act XXV OB' 1857, S, ^--continued. 

S. 9 — conhnued, 

tFo disability of namority. Kaviwavik Sahai 
D uo «, Govebkmdkt 

[18 B. Ii. E., 445 : 22 W. B., 17 

66. 1 Omission to adjudicate 

forfeiture of •property, — Seizure of property of 
suspected person.^The propeity m suit was attached 
by the Magistrate m 1858, and seized m 1862, with- 
out adjudication of forfeiture, as provided by Act 
XXy of 1857, and the owner did not sunender lum- 
^ to undergo trial, and did not establish his inno- 
cence, or prove that he did not escape or evade jus- 
tice, within one year from the date of seizure, as pro- 
vided by section 8 of that enactment. Meld that 
the suit was not barred by one year’s limitation 
provided in section 9 of the said Act, it being appli- 
cable to suits and proceedings in respect of property 
seized after convicUon of the offender if he is tried, 
or after an adjudication of foifeituro if ho is not in 
person present to take his trial, and not where there 
IS a meie seizure by a Magistrate of a suspected per- 
son’s property without further proceedings. Maho- 
MBD YnsTTB Ali Khan v. Goteenment 

[1 Agra, 191 

Qc) act IX or X859. 

07 . gg. 13 ^ 20 . — Imoluniary 

alsenoe — "Refusal to ^surrender , — Although section 
18, Act IX of 1859, deals with the propeity of 
an offender on conviction, and piovides that the 
"offender’s failuie to surrender himself within one 
year from the date of seizure would preclude the 
Courts from questioning tho validity of seizure, 
yet the general terms of that section cannot, in 
the absence of express provision to that effect, 
be construed to moan that any mvoluntaiy ab- 
sence would be treated as a default or refusal to 
sui render. Meld, therefore, that plaintiff’s suit, if 
he succeed in establishing that his absence within 
the limited period ^as involuntaiy, would bo removed 
from the operation of that section. The plaintiff’s 
suit was not barred by section 20, Act IX of 1859, 
which deals with the lights of persons who are not 
accused and suspected of the act of rebellion, and its 
operation according to ordinary rules of construction 
caimot he extended to c^ses not within the preced- 
ing portion of the section. Mahomed Yus tie Ali 
Khan v. Goveement , . . 1 Agra, 191 

68 , y- s. %0,'-^Morfeiture ofreleVspro^ 

perty , — Where the property of a rebel has been sold, 
any pa»^y claiming an mieiest in the thing sold is 
bound, under section 20, Act IX of 1859, to bring 
his suit within one year from the date of the order 
of confiscation. Peosunno Pandey d Gunoa Bam 
^ [W.E,1864,2 

Nepal Singh Bam Saeun Singih 

[W.E.,1864,5 

Nundun Singh d. Koolsoom 

[W.Bm 1864,377 
Ambeboonnissa u. Shib Suhax , 1 Agra, 271 


IiIMITATIOK—eo^i^iwwefi, 

3. STATUTES OF LIMITATION— 

(Jc) Act IX OP 1859 — continued, 

S* ^0--*continued, 

69. Aiiaclment ofreleVs pro- 

Tho property of certain rebels was confis- 
cated, and a list made of such property, which list 
did not specify tho land in suit. Bold, nevertheless, 
that, if the land in suit was actually attached as tho 
property of tho rebels, the plaintiff’s suit could he 
barred by the special Limitation Law of Act IX of 
1869, Hapiz Ameeb Ahmed v, Hapiz Nuzal Ali 
c [1 Agra, 46 

70. — Dtsalility of minority — 

Forfeiture of rebeVs property. — Certain -propeity, in 
the actual possession of a rebel, was confiscated by 
the Government in 1858. In a smt brought on 1st 
May 1865 to recover the property, it appeared that 
the plaintiffs were tho sons and heirs of ono M.^ 
who died in 1854, legally entitled to, though not in 
possession of, the property in question , that, at tho 
date of his death, and at the date of the confiscation, 
tho plaintiffs were minois, and that they came of 
age in 1801 and Fehruaiy 1804 respectively Meld 
that the suit not having hocn brought withm ono 
year from the date of the confi8(‘ation, was barred 
by section 20, Act IX of 1859 There is no saving 
clause m Act IX of 1859 with respect to minors 
or parties under disability to sue, and such saving 
cannot he held to be implied upon any pnm‘iple of 
equitable construction ; nor can the saving clauses 
contained in tho general Limitation Act, XIV of J859, 
he impoiiod into a special enactment ^ Act IX of 
1859 IS plainly retrospective in its operation, and ap- 
plies to claims to forfeibnl propeity which had been 
confiscated before its passing Mahomed Bauadub 
Khan v. Oollectoe oe Baeeilly 

[18 B. B. B., 292 : 21 W. E,, 818 
Ii. B., 1 1. A., 167 

71. Forfeiture of properly.^ 

Cause of action.-^ln eases ofc* confiscaiion, hniitatiou 
runs, not from tho date on which umfiscation is 
sjinctionod by the Govei nment, hut rather i roin the 
date on which the property is ai'tually attached ou 
the part of tho Government, Deo ICAiurN u, Mo- 
HAMED Ali Shah . . . 8 H, W., 828 

72. Foreclosure proceedinqs — 

Proceedings to foreclose are not the suit ” contem- 
plated by section 20, Act IX of 1859. Nundun 
Singh a. Koolsoom . . W. B., 1864, 377 

78, — Suit to redeem after con* 

fismtion of moriyayee^s interest, — Where the 
rights and interests of moi tgageos only are confis- 
cated and granted, the suit to redeem liy a mort- 
gagor IS not barred by section 20, Act IX of 1859. 
Bamdhun V Bhowanke Singh . 8 Agra, 189 

74 . ly mortyayee for pos- 

session after foreclosure — A suit by a mortgagee 
loi possession, ou thogiound of fouudosure, of rebors 
property sold undci Act IX of 1859, is barred by 
limitation if nob bi ought within one year from the 
date of seizure oi sale, Nothing m beotiou 20 of the 
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XiIMITATTON — continued. 

3. STATUTES OP LIMITATION- 

(fe) Act IX OF 1859 — continued. 

S. 20 — continued. 

Act allows a concurrent period of twelve years to sue 
intlie oidinary Civil Courts for confirmation o£ civil 
rigiits. Gobind Pandex v. Heemut Bahabooe 

[6 W. B., 42 

75. Suit liy mortgagee of con^ 

fiscated froferty to enforce liis lien against gran^ 
tees — Ttie plaintiff was the mortgagee of property 
confiscated in the Mutiny. He asserted his hen m 
May 1859 and when the property '^as afterwards 
granted to the defendants, it was gi anted suh 3 ect to 
any claims %at might he made in respect of it, and 
they in June 1859 executed an agreement, which 
had reference to the plaintiff’s claim, binding them- 
selves to take the iisk of any hens subsisting on the 
property. In July 1861 they were informed by the 
Collector that they ’were answerable for the plain- 
tiff’s hen The plaintiff sued the defendants to en- 
force his hen against the property Meld that the 
suit was not baried by limitation under Act IX of 
1859. SiBDAE Khan d. Buedbo SiNan 

[6H.W.,99 

{1) Act XIV of 1859. 

See Cases ijndbs Limitation Act, 1877. 

73 , Application of Act, — The 

provisions of the Limitation Act, XIV of 1859, did 
not apply to suits for ai rears of rent under Act 
X of 1859, nor were the provisions of Act X of 1859 
in any way affected by the provisions of Act XIV 
of 1859. PotTESON 0. Madhusudan Pae Chow- 
BHEX . . . B. Xi. K., Sup. Vol., 101 

^2 W , B«, Act XI, 21 

See Unnoba Peesaitd Mookeejee v. Keisto 
COOMAE MoITEO 

[15 B. Ii. B., P. C., 60, note : 19 W. B., 6 

ASMBDH KoONWUE i) JoXKtTEM LAEE 

[1 W. E., 349 

Stephen v Gaspee . . .1 W. B., 265 

Dabeb V. Nheebmitnissa 

[W. B., 1864, Act X, 116 

Sttenomoxbe V. SiNOHEoop Bebeb 

[W. B., 1864, Act X, 134 

Bam StTNETTE Sanapattx V. Gopae Kishen Deo 

[IW. B., 68 

MaXEE V. SOWEATOONISSA 

[2 W. B., Act X, 96 

Mahomed Kaebe Shied ae v. Aei Hossbin 
Chowdhex . . 3 W. B., Act X, 5 

In the mattbe of Hossbin Aei 

[13 W. B., 295 

77, Operation of Act.— The Act 

for hmitation of suits (Act XIV of 1859) came mto 
operation on the 1st January 1862. Kambinayani 
Javaji StTBBA Rajaeh Natani Vaeh V Uddi- 
OHiEi Venkataeaxa Chettt , 2 Mad., 268 


LIMIT ATIOIN — continued, 

3. STATUTES OP LIMITATION— 

(Z) Act XIV OB continued. 

Operation of Aet— ‘continued. 

78. Act XI of 1861. 

— The periods of limitation specified in sections 19 to 
23 of Act XIV of 1859 ran (under section 2, Act XJ 
of 1861) from the 1st of January 1862 Hitktjm 
Chand Tbkaeam V Bhhuvantea , 1 Bom., 94 

Contra, Ex paetb Kaeidas Damodhae. Ex, 
paetb Baphji Pitambhae 

[3 Bom., A. C., 175 

Bai Udeztttae V. Mueji Naean 

[3 Bom., A. a, 177^ 

79. Act XI of 1861. 

— Cases since Jan 1862 — Notwithstanding Act XI 
of 1861, suits instituted after January 1st, 1862, 
were held to he governed hy the provisions of Act XIV 
of 1859. Mohidin Sahib Khadee Sahib 

2 Mad., 42 

80. Act XI of 1861. 

— Decree not in force at time of passing of Act XIV 
of 1859,— Act XI of 1861 did not apply to decrees 
which were not in foice at the time of the passing 
of Act XIV of 1859. Shames Mahomed Siecae 
Bbinda Mhndeb . * . .11 W. B., 100 

81. Former ^cTiarae- 

ter of lands entire^ altered . — Aet*XIV of 1869 was 
not apphcable to a case where tSe former condition 
of the lands sued for became entirely altered and the 
former landmarks destroyed by diluvion Shitetjt 
SooNDEBX Debee v. Goteenment , 7 W*. B., 42 

82. Act IX of 1871. 

— Applications in suits . — ^Act XIV of 1869, and not 
Act IX of 1871, apphed to apphcation in suits insti- 
tuted before 1st April 1873 Bhixambhat v. 
Pebnandez , . I. L. B., 5 Bom,, 673 

Mongol Peeshad Diohit v. Gbija Kant 
Lahuei • . . I. L. B., 8 Calc., 51 

[L. B., 8 L A., 123 

Bbhaex Laee V Gobeedhitn Laee 

[L L. R., 9 Calc., 446 

GhBUPADAPA BaSAPA V. ViEBHADEAPA IeSAN- 

GAPA . * . L. B., 7 Bom., 459 

Lhohmee Peeshad Naeain Singh v Tietjok- 
DHABEB Singh . . .24 W, B., 295 

JoxEAM Loot v, Pani Ram Dhoba 

• [8 d. L. B., 54 

83. Ss. 20 & 21. — Fxecutibn of 

decree. Application for . — It was not necessary, under 
sections 20 and 21, that process of attachment should 
have been taken out within three years , hut m order 
to determine whether execution was haried or not, it 
was necessary to see whether, at the time of apphca- 
tion to execute next after the passmg of the Act, any 
portion of the time theretofore limited hy law for issu- 
mg process of executiofi still remained, unless these 
three years from the passmg of the Act had already 
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IiIMITATIOltf— 

3 STATUTES OE LlMlTATIOH-(;o?i/?w«ecJ. 

(1) Act XIV OP 1859— co?i;^w^we^^. 

SS. 20 & 21 — conlimied 

evpired. Nowabaja Chow'dhbx w. B-am Kanayb 
Bass 7 W. B., 830 

84:» Decree pa^/ahle ly %n^ 

stalments — Where a decree passed Ijefoxe 1859 
authorised the judgiuent-dehtor to pay by instal- 
ments extending over a period of thirteen years, and 
no proceedings in execution were taken within the 
time pi escribed by sections 20 and 21, the execution 
of the decree was held haired by limitation even as 
'T)o those instalments which were within time. Ti- 
xtroE Chundee Gooho u. Goitemonee Debee 

[6 W, R., Mis., 92 

85. Execution of decree. — In 

the case of a decree which was passed in 1831, and 
part payment made on the 2nd of February 1859, 
so that it was in force at the time of the passing 
of Act XIY of 1859 (4th of May 1869), the 
Sudder Ameen rejected an application for exe- 
cution made on the 19th Apnl 1865 1 but the Dis- 
trict Judge reversed lus order, being of opinion that 
decrees lef erred to in section 21 of the Act might be 
saved from the operation of -section 20, even though 
no process of execution had issued within the time 
provided for hy section 21, Meld that the right 
construction of the Act was to keep these sections 
distinct hy applying^ section 20 td decrees or ordei'S 
made after the passing of the Act, and section 21 to 
decrees or oi*ders in foice at the time of its passing , 
so that it was not necessary to resort to section 20 in 
coubirunig section 21 if the word “ may in the lat- 
ter section were road as equivalent to “ must or 
‘'shall,^* on the principle that afiiimative wwds some- 
times imply the negative of what was not alhrined, 
as strongly as if expressed Semble, — Wlicre the 
issuing oi the execution within the time limited by 
section 21 was pi evented by the delay of the Couit 
which was to execute the decree, such Court would 
have power to prevent an unjust piejudicc to the 
suitor by the delay unavoidably arising from its own 
act, by 01 dering the execution to issue as of the date 
when it would have been issued if there had been no 
such delay. Bai Ube Kxtvae «. Mulji Nabak 

[8 Bom., A. C., 177 

Expaete Kalidas I?amodhab. Ex pabte Bapuji 

PiTAMBHAE . . 8 Bom„ A. O., 175 

Maktoba vaxab Baxachabta u. Sitabam 

[6 Bom., A, 0.^02 

SQ^, Dxecutxon of decree, Ap- 

^UmUonfor. — A decree was obtained in the Court of 
the Deputy Comimssiouer of Delhi on the 6th Octo- 
ber 1866, prior to the date when Act XIV of 1859 
was extended to the Punjab,— , the let of January 
1867 On the 22nd ot Octooci 18G9, an applic<ition, 
admittedly bond fide, was made for execution, but 
the application was refused on the giound that it wms 
baned by lapse of time, and- no appeal was bi ought 
against tliat order. A suhaoquent application toi exe- 
cution was made on the 4th qf May 1871, wiudi wab 


LIMITATION — conti nued. 

3. STATUTES OF LIMITATION— cow 
(/) Act XIV OP 1859 — conknued, 

SS. 20 21 — coni'nmcd 

also refused on a similar ground. On appeal the 
CommiHsioncr and Chief Court confirmed this ordei. 
JXehk revel sing the decision of the Court below, that 
execution of the decree was not haired by section 21, 
Act XIV of 1859. In construing section 21, Act 
XIV of 1859, the words “nothing m the preceding 
section shall apply to a judgment in force at the time 
of the passing of the Act,” mean that nothing m the 
pieceding section should prejudicially affect the right 
of a creditor under a judgment in force at the tune 
of the passing of the Act • and the woxijis “ but pio- 
cess of execution may be issued, &c., mean that not- 
withstanding anything in the pieceding section, exe- 
cution might issue either within the time limited hy 
the law in force when the Act -was passed, or within 
three years next after the passing ot the Act, which- 
ever should first expire. Delhi and London Bank 
V. Obohaeb , . . I. L. B./8 Oalo., 47 

[L. B., 4 1. A., 127 

87. s. 21 . — From xoliab period it 

Limitation under section 21, Act XI V*" of 
1859, counted from Muy 5th, 1859 (the date of the 
passing of the Act), and notfiom the date ot its com- 
ing into opeiation. Oolleotob ov Bbeubiioom ik 
Raj Coomabee Dashia . 2 W, B., Mis., 17 

Mahomed Bitsbebooddeen v, Mahomed Khan 
Kbzulbash . . . 4 W. B,, Mis., 18 

S8. AppUvahon for execuko^i 

of decree. — According to section 21, process of exe- 
cution could not be issued in respect of a decree in 
force at the passing of that Act, except wluu’e an 
effectual ajiphcatiou had been made, either within 
the time previously Innitod by law, or within three 
yeais next after the passing of the Act, whiclieViT 
should hrst expire. Abortive, btusauso unauthorlbcd 
proceedings, cannot give the decroo-holder any fresh 
start for computing limitations. Baboda Debia m 
Sreeeam Chowdhjby . . 6 W, B., Mis., 21 

89. — — — Appheotion of eeakon — - 

Section 21 applied to the first application after 
the passing oi that Act to execute a decree in force 
at the time of the passing of the Act , hut on the 
next and subsequent applications, the rule contained 
in section 20 was to be followed. Gregoey w. Jug- 
GAT Chundee Banneejee . 5 W. B., Mis., 17 

Doobga Chhbn Boy v. Dino Moyee Debia 

[6 W. E., Mis., 14 

90. ^ Isstw of pxoaess of exe* 

cukon —The attachment of i>roperty in execution of 
a decieo, although atijudmieut was aii(‘rvvardB set 
aside, was a sufiicient isbumg ot process of execution 
within the ineaumg oi bt‘ction 21, Act XIV- of 1869. 
KALEE BEllbHAD ^INGH V, JaNKEE Deo NaRAIN 

[7 W. B., 9 

i ^1- — — Appihcatlon for execuiiott 

of deaee — VVhcio the holdei of a decree which was 
, in loite when Act XXV oX 1859 came into operation 
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IiIMITATIOlSr — continued, 

3. STATUTES OF LIMITATION— 

(Z) Act XIV op 1859 — continued, 

S. 21 — continued 

applied for execution on the 5th of December 1864, 
but allowed the application to drop, and again ap- 
phed for execution on the 28th of Maich 1866, it 
was held that he was barred by the law of limita- 
tion. MAKTJHDA VALAD BaI/ACHASYA n SiTABAM 
[6 Bom., A, C., 102 

(w) Limitation Act, 1871. 

02, S. 1. — Ojperation Act — Clause 

(a), section 1, of Act IX of 1871, has lefeience only 
to suits acti\gy[ly instituted before that date. J oyeam 
Loot v Pani Eam Dhoba . . 8 C. L. K., 54 

Mongol Pebshad Dichit v, Gbija Kant La- 
HHBi , . . . I Ij. K., 8 Calc., 51 

[li. I.., 8 I. A., 123 

Behaby Lall V Gobebdhttn Lall 

[I. Ii. E., 9 Calc., 446 

GuEUPADAPA B ASAP a V ViBBHADBAPA IeSANGAPA 

[I. B. R., 7 Born., 469 

93. Operation of Act — The 

law of hmitation apphcable to suits brought after 1st 
Apiil 1873 upon causes of action which had accrued 
previously to that day, and which had not been 
barred under previous enactments, as well as to suits 
upon causes of action which accrue afterwards, was 
Act IX of 1871 Ramchandba v Soma 

[I. L, E,, 1 Bom., 305, note 
And see Nocooe Chundeb Bose v Kally Coomae 
Ghose ‘ . . . I. L. R., 1 Calc., 328 

94. Operation of Act — Appeals 

and applications. — General Glauses Aciy 1888. — The 
Limitation Act, 1871, came into operation from 1st 
July 1871 with respect to appeals and apphcations, 
and was not controlled by the General Clauses Consoli- 
dation Act, 1868, section 6. Govind Lakshman 
V, Nabayan Mobbshvae . . 11 Bom., Ill 

Balbbishna V. Ganesh , 11 Bom., 116, note 

Ettghoo Nath Doss 'o Shibomoneb Pat Moha- 
3DEBBA , % 24W.R.,20 

95. Operation of Act. — Suit 

barred when Act came into force — — Whether 
suits barred under Act XIV of 1859 before Act IX 
of 1871 came into force could, by leason of the alter- 
ation of the periods of limitation m the latter enact- 
ment, he sustamed. Abdul Kaeim v. Manji Hans- 
BAJ . . . . I. L. B., 1 Bom., 295 

90, Operation of Act, — Bern- 

xtal of claim. — Bepeal of Act — A claim barred by 
hmitation when Act IX of 1871 came into force, was 
notievivedby the passing of that Act Vinayak 
Govind 1 ) Babaji . . I. L, E., 4 Bom., 230 

97^ Operation of Act — 8mt 

for maintenance — A claim once barred cannot he i e- 
vived by a change in the law of limitation. This 


3. STATUTES OF LIMITATION— 

(m) Limitation Act, l8'71---contimied, 

S. 1 — continued 

pimciple apphes as well to a claim for arrears of 
maintenance, or any other claims, as to one for posses 
sion of land. Krishna Mohttn Bose u Ohhidmoni 
Dosses . . . . I. L. B., 3 Calc., 331 

93 ^ Operation of Act — 8mt 

on bond barred ly Act XIV of 1859 —The Limita- 
tion Act, 1871, did not give a new period of limita 
tion to a suit on a bond which was baiTed by the 
Limitation Act of 1859 before the Act of 1871 came 
into force Venk attache ll A Mudali ^ Sasha 

GHEBEY Bah . . . .7 Mad., 283- , 

MoLAKATALLA NAGANNA «) PbDDA NAEAPPif 

[7 Mad., 286 

99. Suit on bond payable on 

demand — Cause of action — In a suit brought in Au- 
gust 1873 on a bond, payable on demand, dated July 
1868, on which payment had been demanded on three 
occasions—May 1871, September 1872, and May 1873, 
Keld that, by the law in foice at the time of execu- 
tion of the document, the action was bom in July 
1868, and by the new as well as by the old law be- 
came barred in July 1871. The rule of the old as of 
the new law was that th^ tiSae, having once begun to 
run, could not he stopped. The demand in 1871 
could have no effect, for it was neither by, the old 
nor the new law a mode of giving a new point of 
departure. Veno^ltaeamanib^ u.-Manche Reddy 

J Mad., 298 

y of 1B27, , 
, of statute^ 

BJffeot of. — In 1873 the plaintiff sued for his share in 
ceitain ancestral property in the possession of the 
defendant, and alleged that the latter had been united 
with him in estate. He, howevei, admitted that he 
had hved separate from the defendant for foity 
years previously to the institution of the suit, and 
that he had not, during that peiiod, received any por- 
tion of the profits of the ancestial pioperty The 
defendant pleaded limitation Both*the lower Courts 
held that the case was governed by Act IX of 1871, 
schedule II, article 127, and decreed m favour of the 
plaintiff on the ground that no demand hy the plain- 
tiff of his share and refusal to comply theiewith had 
been proved. Seld hy the High Court, in special 
appeal, that the defendant ha<Facquired, under Regu- 
lation V of 1827, section 1, clause 1, a presciiptive 
title in the immoveable estate sued f oi hy his unin- 
teirupted possession as proprietor for more than 
thirUy years before Act IX of 1871 came into force, 
and that, therefore, the plaintiff’s claim \\as h]|rred, 
the effect of that Regulation being not only to bar 
the plaintiff’s remedy, but to take away his right. 

The repeal of a statute or other legislative enactment 
cannot, without express words, or clear imphcation 
to that effect m the repdhfing Act, take away a right 
acquired under the repealed statute or other enact- 
ment while it was in force, and accordingly, although 
Act IX of 1871, section 2, schedule I, expressly re- 
pealed Regulation V of 1827, it did not affect any 

5 H 
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XiIMITATION— - 

3. STATUTES OF LIMIT ATlOJ^^-oontimed. 

(m) UIMITAXION Aox, lS7l--contimed, 

8* 2 — cont'imed. 

proscriptive right or title which had, umlor sec- 
tion 1 of that Ilogulation, been acquired before Act 
IX of 1871 was passed. Sxtakam Vasux^eb ^ 
Keanpekat Baekkiseita . I.D. E.,1 Bom,, 287 

3 ^ 01 , 1 — seh. II. — Suits "before Act came 

into force. — Act IX oi 1871 did not apply to suits 
instituted befoie the 1st April 1873. Lecembe 
PEESKAD NaBAIN SiNOK V. TlIiEOKPHABBB SlNOH 

[24 W. B., 295 

^ i02. — ^trt. 168. — Registration 

Act,. 1871 — Registration of memorandum of decree 
under Act XX of 1866. — ^The " Indian Begistration 
Act ” mentioned in the new Limitation Act (IX of 
1871), schedule II, article 168, is the Begistration 
Act of 1871, and tliat article cannot apply to a de- 
cree of which only a memorandum was registered 
under Act XX of 1866. liEOHOO Eunpen Sinqii 
V. CoOKEANB . . . , 24 W, B., 372 

MMITATIOlSr ACT, I877, 

X. Operatxoa of Aot.--Mafters 

barred hg Act IX of 1871. — Unless it can he shown 
that such was the express^nts^ntion of the Legislature, 
none of the provisions of the present Limitation Act 
(XV ’'of J877) can he made applicahlo to any matter 
which, at the time when such Limitation Act came 
into force, had already become hsrred hy the opera- 
tion of the prior Limitation Act Shembkonate 
Shaha v, GtmEOHEEN Lahibi 

[I. L. B., 5 Calc., 894: 6 C. I*. B., 437 

2. Limitation Aot^ 

1B71, s 1. — Suits before 1st A^ril 7S75.-~Qtt£Bre, — 
Whether, inasmuch as Act IX of 1871 is repealed by 
Act XT of 1877 and the later Act contains no provi- 
sion similar to that contained in section 1 of Act IX 
of 1871, Act XIV of 1859 can be said to have been 
repealed in lespect of suits instituted before the 1st 
of April 1873. Bapha Peosap Sino-h t>. Senper 
Lapp . . " . • 1. 1.. B„ 9 Calc., 644 

3 . — - « lAmitation Act, 

1871, s 1. — Application for execution of decree.— 
Q-eneral Clauses Consolidation Act, 1828, s. 6 — 
Meld, following Mungul Per shad Liohit v Grig a 
Kant Lahiri, I. L If., 8 Calc., 51, that although 
there is no corresponding provision in Act XV 
of 1877 to that contained in section 1 of Act IX 
of 1871, all applications for execution of a decree 
are applications in the suit which resulted iii'^that 
doerqe. Eeld, further, that under section 6 of Act 
I of 1868 the lepeal of Act IX of 1871 by Act XV 
of 1877 does not ad'ect any proceedings commenced 
before the repealing Act came into force. Ke Katansi 
Kahangi, I L 11,2 Bdm , 14$, followed. Beiiaby 
Lapp v. Goberphen Lapp ^ 

[I. D. B., 9 Calc., 446 • 12 C. L. B., 431 

4,, ' Apphcation for 

execution, by what limit at governed —Ail XIV 


IiIMITATIOBT ACT, 1877.— Operation of 

Act — coniimied. 

of 1850, s. 20.— Aci XV of 1877 operates from the 
date on which it came into torco as I’egjirds all ap])li« 
cations made under it. liehary Lall v. Gohordhtm 
Lall, I.L 11 ^0 Calc,, 446, diswciitcd from. Beoha- 
BAM DeTIA V. ABPEP WAHEP 

[I. D. B., 11 Calc., 65 

0^ ...... EmitaMon appU* 

cable to execution of decree passed when Act XIV 
of 1859 was in force — Execution of decree,— Lis*- 
ability of decree'-holder — Mmoritij — Limitation 
Act (XIV of 1859, ss. 11, 14, and 20, and XV of 
187%, s. 7) — Ip. execution of a decree, dated the 29th 
April 1862, certain proceedings were tahcii which 
teiminated on the 5th September 1866, when the 
execution case was struck the file. Between that 
date and the 25th September 1882, no further pro- 
ceedings were taken. On the latter date an a}>plica- 
tion was made for execution. The decree-holder was 
a minor when the decree was passed and did not at- 
tain his majority till the 25th September 1879. Meld 
that the woi'ds to bring an action ” as used in sec- 
tion 11, Act XIV of 1859, must bo taken to be syno- 
nymous with the words to “ bring a suit,” and that 
the word “ suit ” must he construed m the sames way 
as the word suit” used in section 14, and following 
the decision of the majority of the Full Btuich in 
Euro Chunder Boy Chowdhry v, Shoorodhonee Leha, 
jB L E, Sup Vol 985 9 W.M, 402, must bo taken 
to include execution proceedings; Mothoora Lass v. 
Shumbhoo Luti,20 W.R., 58, dissented from. Held 
therefore that, as Act XIV of 1859 was ajipUcable to 
the case pievious totho date on ivhich Act XV of 1877 
came into operation, and as under section 11 the decree- 
holder was entitled to have the time during which he 
was a minor deducted from the period during which 
limitation was lunmng against him, his right to execu- 
tion was not barred when Act XV of 1877 came into 
force , and that being so, and the present apphcation 
being made within three years of the date on which 
he attained his majonty, execution of the deevet^ w'as 
not barred Gurupadapa Rasapa v, Vtrhhadrapa 
Irsangapa, I L 72 , 7 discussed; Hchary 

Lall V. Gobmdhun Lall, I L. R„ B Calc,, 4i6 : 12 
0. L i?„ 481, dissented from, Xitrsiny Loyal v, 
Eurryhur Saha, I L. R„ 5 Calc,, 897 * 6 C L R,, 
489, Shambhu Hath Shaha Chowdhry v Guru 
Churn LaUri, 1. Z. R,, 5 Calc ,894.6 C L R , 487, 
appioved. Jeo- Mohen Mahto x, IjEOirMESEEB 
SiNdH • . , I. Ij. B., 10 Calc., 748 

0, — - Lebt, Suit for — 

The law of limitation governing a suit for a debt is 
that law which is in force at the date of its institu- 
tion. Mohbsh Lap d Besent Kemabijs 

[I, L. B., 6 Calc., 340 : 7 O, Xi. B„ 121 

Bansibeab v, Harsahai 

[I. Ii. B., 3 All, 340 

S 2 

See abt. 6 1 .1. D. E., 2 AIL, 872 

1, — ^ pjomissory note 

payable an demnid — fnmtfalion Act, 1871, *ieh. ii, 

art 7 2 — Undei Act iX oi 1871, the huufcation on a 
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LIMITATIOIT ACT, 1877, s. 2— continued^ 

promissory note payable on demand was three years 
from the date of making the demand Under Act 
XV of 1877 the limitation is three years fiom the 
date of making the note, Seld that the period of 
limitation so prescribed by Act XV of 1877 is shortei 
than that prescribed by Act IX of 1871 within the 
meaning of section 2 of Act XV of 1877 Omieto 
Lall Dby V HowEiii. . , 2 C, L, R., 426 

2, Suit on promtssory note 

payable on demand — Section 2 of Act XV of 1877 
allows a plaintiff two years from the 1st October 
1877, to bnng his suit in cases where the period of 
limitation prescribed by that Act is <#horter th^ the 
period prescribed by Act IX of 1871, but that allow- 
ance is not to be made where the peiiod prescribed 
by the latfcr Act would expire before the completion 
of two years from the 1st October 1877 Omrito 
Loll Dey v. Sowell, 2 C L, M , 426, cited and distin- 
guished Administeatob Geneeal oe Ben&ai. V 
Kedab Nath Moitby . . 4 C. L. R., 102 

3, promissory note on 

demand executed pnor to October 1877 — Shortening 
period of limitation, — As the Limitation Act XV of 
1877, shortens the period of limitation in the case of 
promissory notes payable on demand, the period of 
hmitation in respect of such notes executed prior to 
1st October 1877 is governed by the provisions of sec- 
tion 2 of the Act. Baitdi Stjbbayya v, Maeaba 
Pabbi Shbahha . . . I. L. R., 3 Mad., 96 

4, and art. 73. — Shorter pe- 

riod of limitation — The period of limitation pre- 
scribed by article 73 of the second schedule to Act XV 
of 1877 is a “ shorter period of limitation” within the 
meaning of the last clause of section 2 of that Act 
than the period pi escribed by article 72 of the second 
schedule to Act IX of 1871 The language of Acts 
IX of 1871 and XV of 1877 leads to the conclusion 
that by each of these enactments the starting point 
and period given in its schedule were to take the 
place of those given by the Act which preceded it in 
the case of all suits instituted aftei the date of the 
Act coming into force, and that the expiration of the 
period, calculated with reference to the Act in force 
at the date at which the note was executed, does not 
necessarily affect the remedy. Appasami v Aq-hi- 
BANBA . . . . I. Ii, R., 2 Mad., 113 

6. JBond of 1869 payable on 

demand, — Curtailment of period of limitation — 
Where a suit was bi ought upon a registered bond 
dated 1869, payable on demand, and demand was 
made m September 1876, — Seld that the period of 
limitation was in effect curtailed by Act XV of 1877, 
and that the plaintiff was entitled to two years from 
1st October 1877 under the provisions of section 2, 
although under Act XIV of 1859 (in force when the 
bond was executed) the limitation period was 'six 
years from the date of the "bond Sabapati Chetti 
V. Chebtjmbaba Chetti . I, It, R., 2 Mad , 397 

0, Registered bond payable on 

demand — Act XI V of 1859 (Zimitation Act) — Act 
XX of 1871 {Limitation Act), — ^Thc cause of action 

III 
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in a suit on a legisteied bond bearing date the 2n(l 
March 1870 wa.3 alleged to have arisen on the 5th 
January 1879, the date of demand. Under Act XIV 
of 1859 the limitation for such a suit was six yeais 
computed from the date of the bond Before that 
period expired Act IX of 1871 came into force, which 
provided a limitation for such a suit of three years 
computed from the date of demand. Seld that, as 
the cause of action and the institution of such suit 
occurred after the repeal of Act IX of 1871, the pro- 
visions of that Act were not applicable, and, accord- 
ingly, whether Act XIV of 1859 or Act XV of 1877 
governed such suit, it was barred, as in either case 
limitation began to run from the date of such bond 
Bahsi Dhab V, Hae Sahai I. L. R., 3 All., 340 

7. JBond payable on demaild » — 

Act IX of 1811 {Limitation Act), — Act XV of 1877, 
by making the period of hmitation for a suit on a bond 
payable on demand computable from the date of its 
execution, has shortened the period of limitation pre- 
scribed for such a suit by Act IX of 1871, under which 
the period was computable from the date of demand 
Seld, therefore, that, under the provisions of section 
2 of Act XV of 1877, a suit on such a bond executed 
on the 14th December 1869, having been brought 
within two years from the date that Act came into 
force, was within time. Il?p Kishoee v Mohni 

[L Ii. R., 3 AIL, 416 

3, JSond — Change in Jjimita- 

tion dots — The^defendant executed, on the 20th 
April 1875, a bond to the plaintiff, who, without 
making a demand for his money, filed a suit upon it 
on the 21st of June 1878 Seld that, under section 
2 of the Limitation Act, XV of 1877, the suit was not 
barred, although more than three years had elapsed 
since the date of the bond. Iohhashankab v. Kibba 
[ I. Ij. R., 4 Bom., 87 

9 . and art. 64 . — Suit on ac- 

count stated — Act IX of 1871 {Limitation Act), 
sch II, art, 62 — The accounts in a suit on an account 
stated were stated when Act IX of 1871 was in force, 
and were not signed by the defendant oi an author- 
ised agent on his behalf Had that Act been m force 
when the suit was instituted, the suit would have been 
within time under article 62 of schedule II of that 
Act. The suit was brought, however, after the passing 
of Act XV of 1877, and by reason of the accounts not 
being signed did not come withm the scope of article 
64 of schedule II of that Act Seld that the words 
in section 2 of Act XV of 1877, ‘^nothing herein con- 
tained shall be deemed to affect any title acquired 
un(iei the Act IX of 1871,” did not save1;he plaintiff's 
right to sue on the account stated, a right to sue not 
bemg meant by or included in the term tille ac- 
quired,” that term denoting a title to property and 
bemg used in contradistmction to a right to sue j that 
the last clause of that section was not apphcable, 
because Act XV of 1877 did not prescribe a shortei 
period of limitation than that prescribed by Act IX ot 
1871, but attached a new condition to the suit, mz ,, — 
that the accounts must he signed by the defendant or 
his agent duly authoiised iii that behalf, and that 

5 H 2 
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— mzkmed. 

tlio suit was in consoquoncc barred by limitation. 
JxiWlKAK HuSAIK «. MUIIWA Lal 

[I. L. E., 3 All., 148 

10, — " — Suit % person excluded 

from joint family property. — Zimitaiion Acts, 1871, 
art 127; and 1877, art J;87— Under Act IX of 
1871, schedule II, clause 127, the limitation for a suit 
by a person excluded from joint family property, to 
enforce a right to share therein, was twelve years 
from the time when the plaintiff claimed and was re- 
fused his share Under Act XV of 1877, schedule II, 
clause 127, the limitation for such a suit is twelve 
years from the time the exclusion becomes known to 
^he plaintiff. Meld that the period of limitation 
preecnbed by the latter Act is shorter than the period 
prescribed by the former Act, within the meaning of 
section 2, Act XV of 1877. Naeain Khootia 
Lookath Khootia 

L. B., 7 Calc., 461: 9 C, I*. B., 248 

3UL, 134. — Mortgage. 

•-^Medempiion. — Suit against purchaser from mork 
gagee. — Purchase in good faith. — Lmitation Act, IX 
of 1871, sok. II, arts, ISd and 148.-- Under the Li- 
mitation Act, IX of 1871, the period of limitation 
for suits to recover possession of property purchased 
from a mortgagee depehded^ upon the good faith of 
the purchaser. A suit against a },urchaser zn good 
faith was barred after twelve years from the date of 
the purcliase, umjer article 134 of schedule II. In 
other cases a suit mi^ht ho brought against the pur- 
chaser wifchin sixty years from the date of the mort- 
gage, under article 148 of schedule II, Article 134 
of the later Limitation Act, XV of 1877, by the 
omission of the words ** in good faith makes twelve 
yeais from the date of the purchase the period of 
limitation for all such suits, without refeiencc to the 
question of good faith on the part of the purchaser. 
The result is that, in cases of a purchase not in good 
faith from a mortgagee, the period of limitation 
fdlowed hy Act XV of 1877 for a suit to recover the 
property is shorter than the period allowed hy Act 
IX of 1871 ; and, consequently, under the provisions 
of aHicle 2 of the Limitation Act, XV of 1877, the 
plamtiff in such a suit has two years from the 1st 
October 1877. Baiva Khak Battd Khan n. Bhiktct 
Sazba . . . I, I#. R., 9 Bom., 476 

12# Suit filed after repeal of 

Act IX of 1871 — A clS-im to attached property hav- 
ing been disallowed under section 246 of Act VIII 
of 1859, a smt was filed on the 17th February 1879. 
Meld that by section 2 of the Limitation Act, XV 
of 1877, the'* suit was governed hy the former lAni- 
tatioij. Act, IX of 1871, by which the plaintiff was en- 
titled to bring his suit within twelve years from the 
claim being disallowed. Amis Hossbin n, Imam- 
bandiBmttm . , . 11 C. L. E., 448 

13 , — — Claim to 

mortgaged property. — Execution of decree. — In 
execution of a decree upon a mortgage, a claim 
to the mortgaged property was put in undci sec- 
tion 246 of Act VIII of 18S9 by certain persons, 
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on the ground that they had purchas(^d tin* right, 
title, and intoiest of the judgnumt-debtor in ('xecu- 
tion of a previous dcciee. The ebum was allowed on 
the 26th July 1877 On the 20th March 1870, the 
mortgagee instituted a suit to establish his light to 
the property, The period of huutation for hu<4i a 
suit under Act XV ol 1877 is otic year from the date 
of tho order, hut under Act IX of 1871 a longer 
period was presenhed. Act XV of 1877 did not 
come into force until the 1st of October 1877. 
Keld that the provisions of the last paragraph of 
section 2 of Act XV of 1877 applied, and that the 
suitvas not bafred. Baj Chtjndbh Chattbbjee v. 
Modhoosoodxjn Mookeejee 

[I. L. R., 8 Calc., 896 : 10 C# L. R., 436 

14. AppUcaiwn to execute 

decree harred hy Act IX of 1871 . — The words in 
section 2 of Act XV of 1877—** nothing heroin shall 
be deemed to revive any right to sue should bo 
used in their widest signification, and will include 
any application invoking the aid of tho Court for the 
purpose of satisfying a demand. Where, therefore, 
a judgment-creditor sought, on tho 25th Beptemher 
1877, to execute a decree passed on the 27th May 1874 
(which decree, at tho time of tho application for exe- 
cution, was baned by article 167 of schedule II of 
Act IX of 1871), on the giound that ho was entitled 
to take advantage of art. 379 of schedule U of Act 
XV of 1877, which was more favourable to him,— 
Meld that, under tho wording of section 2 of the 
latter Act, he was not entitled to do so. Nubbino 
Doyal V. HiTiiBYHtrn Saha 

[I. L. B., 6 Calc., 897 ; 6 C. Ii. R., 489 

Shitmbhoonath Shahav GuiitTOiixruN LAXtinr 

[I. Ii. B., 6 Calc., 894 : 6 C. Ii. R#, 437 

s, 3. 

See 8. 26 . I. L, R., 5 Calc., 946 

s. 4 (1871, B. 4). 

See 9. 6 . . I. Xi. B., 1 AH., 34 

1. ** Applications Ap<» 

peaV* — Pauper appeal. — Pauper application for 
review, — In the Limitation Act it was intended to 
draw a clear distinction between what are styled 
" applications and what arc styled “appeals.^^ 
LaESHMI V. ANANTA SHANBAaA 

[I . !», R., 2 Mad., 280 

2 . - - Zisfinetion behoeen suits, 

appeals, and applications. •--J'wnsdiction.--‘^I\\ii dis- 
tinction made for the purposes of limitation between 
suits, appeals, and applications by the inmitation 
Acts has no bearing upon a question of jurisdiction. 
Ik be Balaji BAKoirnonPAs 

[I, Ii# B., 6 Bom., 680 

3. — “ — — Presentation of plaint — 

Transfer of case. — A suit was instituted in Pubna, 
and on application to the High Court for authority 
to proceed with it in Pubna, tho High Court mdered 
its transfer to Dacca. Instead of merely transferring 
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the suit to Dacca, the Pubna Court returned the plaint, 
in order to its being presented anew in the Dacca 
Court. For the purpose of computing limitation, 
the suit was held to have* been instituted on the day 
when it was admitted by the Pubna Court. Taehtje- 
OODEEK Mahomed Eshan Chowdhey v Kixeim- 
Btrx Chowdhhx . . . .3 W. B.., 20 

Khedlat Chtthdee Ghose v , Nttsseebuhissa 
Bibeb . . . . 16 "W. B„ 47 

4. Freseniat'mn of flcSint — 

^Placing petition on table — It must be presented to 
the proper Court The placing a petition on the 
table wheT^ the officer is not present is not a pre- 
sentation to him. Taj Uldeeh Khan n. Ghaeoob- 
TIB-NISSA • , . , . 3N.W.,341 

The presentation of a plaint at the private resi- 
dence of the Munsif was held not a sufficient institu- 
tion of the suit. Jai Ktjae t), Heeeadal 

[7 N. W., 5 

5. jPresenfation of plaint when 

proper Court was closed — Where a plaintiffi pre- 
sented a plaint to the District Court, the MunsiPs 
Court, m which he ought to have presented it, being 
then temporarily closed, it was held that the date on 
which the plaint was presented to the District Judge 
should be considered as the date of presentation to 
the proper Court In the mattbe oe the petition 
OP Ganbsh Sadashiy . . 5 Bom., A. C., 117 

6. JPhiint presented during 

cation to wrong q^cer.— Where a plaint was present- 
ed to a Kuikun left in charge of a Court during 
vacation, and the cause of action on which the suit 
was brought became barred before the vacation ended, 
it was held that, as the Judge was the proper person 
to receive plaints, the presentation to the Kurkun 
was invalid, and did not prevent the period of limita- 
tion from running. Kandvallabh v Axdibhai 
Isyaoani . • . . 6 Bom., A. C., 254 

7. Presentation of plaint lohen 

Couii was closed . — Where a plaintiff presented a 
plaint to the District Court, the Subordinate Judge’s 
Court in which he ought to have presented it being 
then tempoianly closed, it was held that the District 
Court could not be considered a Court of first instance 
competent to receive the plaint In re Sadashiv, 5 
JBom i A C, 117, oveiruled Motilal Pamdas v 
Jamnadas, 2 Bom , 42, followed Eamata Elapa v 
Muhamadehai . . . .10 Bom , 495 

8. Presentation of glaint — 

Computation of time — The plaintiff’s suit was barred 
by the Limitation Act on the 11th of May 1870. 
His plaint was presented in the Court of the Distiict 
Munsif’s Court of Cudderpah on the 21st of May. He 
had presented his plaint on the 5th May in the Court 
of anothei District Munsif who had no jurisdiction, 
and it was returned by the latter District Munsif on 
the 7th May, in order that it might be presented to 
th© Court having jurisdiction to determine the suit 
within one month from the date on which it was re- 
turned. Seld that the plaintiff’s suit was barred by 
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the provisions of the Limitation Act (XIY of 1859). 
ChEIG^H HANGIAH GAHEI KaNGIAH « PlDATAXA. 

Venoatuppah . . , .5 Mad., 407 

9. ■ • - -■ ■ ' Presentation of plaint * — 

Suit against minor. — Appointment of guardian ad 
litem. — Suit when instituted — A suit to enforce a 
right of pre-emption in respect of a share of an un- 
divided village was mstituted against the vendor and 
the purchaser, the latter being a minor, on tbe 1st 
June 1880 The instrument of sale was registered 
on the 9th June 1879. On the 14th June I880„the 
Court in which such suit was instituted made an 
order appointing a guardian for such suit fon the 
minor purchaser. Seld, having regard to the provi- 
sions of section 4 of Act XV of 1877, and Pam Lai 
V Harrison, I L P , 2 All, 8S2, and Shinner v. 
Orde, I L.P, 2 All., 241 L P, 6 I A., 126, that, 
for the purposes of limitation, such suit 'was insti- 
tuted, as regards the minor purchaser, on the 1st June 
1880, when the plaint was first presented, and not on 
the i4th June 1880, when the order appointmg a 
guardian for such suit for him was made, and such 
suit was therefore 'within time Khem Kaean v 
HaeDavab . . . I.L.B.,4An„37 

10 ^ Presentation of plaint . — 

Plaint not accepted on dag it is presented — A plain- 
tiff was held to he techmcaUy right in stating that 
the fact of his plai^nt not having been accepted on the 
day on which it was actually presented, ought not to 
deprive him of his right of suit. Young u. Mac- 
CoEKiNDAua . , . , 19W.B., 159 

11. Presentation of plaint in^ 

sufficiently stamped. — Order for registration of 
plaint made after expiration of time — ^Where a 
plaint, insjufficiently stamped, was duly presented to 
a Court before the expiration of the time allowed by 
the Limitation Act, and was retained by the Court, 
the plaintiff being oiclered 'within a limited time to 
supply the requisite additional stamped paper, which 
was done, — Held to he in time, aUhough the formal 
Older for registration of » the plaint 'was not made 
until the peiiod of hmitation applicable to tbe case 
bad expired Hidayut Ali v. Maebaj Begtjm 

[3 N. W., 202 

IHTAZA HOSSEIN 13 HUEES PeESHAD SINQH 

[7 W. B., 241 

12. Presentation of plaint. 

— Return of plaint for amendment — A plamt was 
pT^ented to the Court on the day previous to the ex- 
piration of the time limited for suing, but'^t was 
returned to the plamtiff for the purpose of being 
amended by the msertion of the particulars required 
by Act VIII of 1859, section 26; and on the second 
day after (the intermediate day being Sunday), it was 
again picsented, amended as lequiied, and received 
lield that the suit was commenced, for the purpose 
of sa^ ing the Statute of Limitations, when the plaint 
was fiist presented te* tlie Couit, and that it was 
therefoic 'within time, notwithstanding the day when 
it was presented after amendment was beyond the 
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poriod of limitation, SirAM Otiattb Kookboo 
Kalby Kanth Eoy , Har»lk,, 336; 2 Hay, 314 

18, Frewniation o/ plaini — 

Compuiation of t mo from tolmh tt rum . — WUcro llio 
plaintiif within tlxrco years from the time the cause 
of action arose presented his plaint, which the Court 
returned to him for amendment hut without specify- 
ing any time for such amendment, and the plaint was 
again presented and filed some days beyond the three 
years, and the defendants pleaded that the suit was 
haired , — Sold that the date of commencing the 
action was that of the original presentation of the 
plaint. Ismail Sahbb v. Abumuoa Chbtti 

" [1 Mad., 427 

Gbbbsh Chttndeb Sistgh v. Pbaw Kishen 
BHU raAOHABJEE . . 7 ’W*. E,, 157 

MENaiTB Mundtje V. Httbee MoHxriir Thakoob 

[23 W. E., 447 

Bam Codmab Shaha v, Dwaekakath Hasssa 

[5 W. E., 207 

HuSBITTOOLliAK V. ABOO MaHOMEB AbDOOB 

Kabbb . . . . 6 W, E., 39 

I 

14, F^esentation of plaint — 

Institution of suit. — Feturnfor amendment —Under 
the provisions of Act IX of 1871, a suit is instituted 
when a plaint is prosentod to a proper officer The 
plaintifC, the limitation of whoso a^it expired on 5th 
October, presented his plaint to the Subordinate 
Judge on 20th September, nnpropeily stamped, and 
it was returned to him with an order to make the 
deficiency good, without any time being specified 
within uhich the oider was to ho carried out. A 
vacation supervened. The deficiency was supplied, and 
the plaint accepted on 4th hTovembor, or eleven days 
after the Court opened. The defendant pleaded limit- 
ation. Beld that th^ date of prcsonUtion being taken 
as the date of institution for the purpose of calcu- 
lating limitation, the smt was instituted withm time. 
Bbgeb Beo-bm: u-oYttsub Ah . 6 W., 139 

^ //owi wUcTi appeal 

considered as instituted. — Memorandum of appeal re- 
turned for correction . — Whore an appellant presented 
an appeal within the period of limitation prescribed 
therefor, and the Appellate Coutt returned the memo- 
randum of appeal for correction without specifying 
a time for such correction, the appeal again presented 
some days after the penod of limitation was presented 
within time, p the date of its presentation being the 
date it was first presented. Jag-ak Nath v. LaljIan 
^ [I, 1 All., 260 

16. — Civil Frocedure Code, 

1877, sf. $4 (h).*--^Appeal when presenkd.-‘^Memo-‘ 
randum of appeal insufficiently stamped.— Zimik 
ation —For the purposes of Sanitation, an appeal is 
preferred when the mcmoiandum of ajipeal is 
presented to the proper officei, and not when, where 
the memorandum of appeal is nisulhciently stamped 
and is ictuined m order thaf'the deficiency may be 
supplied, it IS again presented When an Appellate 
Court returns an insufficiently-stamped memmandum 


LIMITATION ACT, 1877, s. 

of a})pcal, 111 01 dor that it may be Hufllciently stamped, 
it should tK a tune within which the deficiency is to 
ho supplied, SiiEO Pabtab Nabain v, 8 hed 

Gholam Binoh . \ l.li. E„ 2 All, 875 

17, — — — " "" Amendment of deci ee, 
Application for.— C ml Frocedme Code, s, 206*.— 
Under a proper interpretation of the proamhlo and 
section 4 of the Limitation Act (XY of 1877), the 
rule of limitation is confined to the litigants, and is 
inapplicable to jicts winch the Court may or has to 
perform suo moiu Section 206 of the Civil Procedure 
Code empowers a Couit of its own motion to amend 
its decree, and the mere fact that one of^^thc parties 
has made an application asking the Court to exercise 
that power will not lendei the action of the Court 
suh;ject to the rule of limitation. Foherts v. 
Harrison, I. L. M ,7 Calc., 33S ; Viihal danardun 
V. Uahmi, L L. M,, 6* Bom., §86, and Kylasa Qomdm 
V. Famasami Ay par, I. L. M., 4 Mad., 172, referred 
to, Uhan Singh v. Bab ant Singh 

[I. Ii. E., 8 All., 519 

18. Amendment of plaint — 

Ciml Frocedure Code, 1877, s. 53 — The plaint m a 
suit for money charged upon immoveable property, 
which described such property as the dof endanPs one 
biswa five hiswansi share within the jurisdiction of 
the Court,” was presented on the 21 si Novtanher 
1878 within the period of limitation presenhed for 
such a suit by Act XV of 1877* It was suhsetpumtly 
returned for amendment, and, having l>c<3n ameud(‘d 
by the insertion of the words “ in mouza St, pergunnah 
S.,” aftoi the word sliaie,” was jircsented again on 
the 8th January 1879 after suesh pmdod. Meld that 
the date of the amondmeut of the plaint did not 
affect the question of limitation for the institution of 
the suit, and the return of the plaint for amendment 
and its subsequent pi esoiitation and acceptance by the 
Court did not constitute a fiesh institution of the 
suit. Bam Lal v, Habbison 

[I, L. B., 2 AIL, 882 

19 . Application, Beiurn of, for 

amendment — Whore an application is returned for 
amendment, the period of limitation counts from the 
first presentation. CHOWDHiiT PniiLAHH Maha- 
BATTUB V. Chowdhby Jonabhttn Mohabatttjb 

[6 W. E., Mis., 15 

Contra, GoTTB MOHTJN SxTBMAH V. JtrGGEENATH 
Aohabjeb . , . 14 W. B., 446 

20. Fauper suit.— Civil Fro- 

cedure Code, $4 808, — Calculation of penod of 
Imitation. — Under section 308 of Act VHT of 185^ 
and the Limitation Act, 1850, in computing the period 
of limitation in a pauper suit, the commencement of 
the suit must be reckoned from the day wlnm the 
application to sue /n foimd jmuperis was filed, and 
not from the day the .ippluatieu was admitted. 
Golucknath UrTT v 8 m:tauam Gowab 

[W E , P. B , 63 : 1 Ind. Jur., O. S., 66 

Sebtabam Gowab V Golhcenath JDvtt 

[Marsh., 174*1 Hay, 378 
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21. Suit 171 forma paujperis — 

jPaii77ie7it of Court fees hy pehhoner — Civil Pro- 
cedure Codcy 1859y ss 308-310 — Pate of i 7 ist itiiiion 
of suit — Whei e a persoiij^^being at the tune a paupei, 
petitions, under the provisions of Act VIII of 1859, 
for leave to sue as a pauper, but subsequently, 
pending an enquiry into his pauperism, obtains funds 
which enable him to pay the Court fees, and his 
petition IS allowed upon such payment to be 
numbeied and registered as a plaint, his suit shall 
be deemed to have been instituted from the date he 
filed his pauper petition, and limitaMon inns against 
him only up to that time. Skinnee v Ordb 

^ [I. L. R., 2 All., 241 

Ii. R., 6 I. A., 126 

Reversing the decision of the High Court 

[I. Ii. R., 1 All., 230 

22. Mxplanation — Petition 

in suit in forma pauperis — Civil Procedure Code, 
1859, s 808 — A, put m a petition to sue in formd 
pauperis for possession of ceitam foreclosed pro- 
perty within the time specified by the Limitation 
Act, but on her failing to appear on two occasions 
when called upon to give evidence of her pauperism, 
the case was struck off so far as the application to 
sue in formd pauperis was concerned At the m- 
stance of A. the case, however, was again reopened, 
and a date fixed for her appearance Two days prior 
to this date, but at a time beyond the limit fi^ed by 
the Limitation Act, A, put in a petition asking that 
the petition which she then made to have her suit 
proceed as an oidinaiy suit might be joined with her 
application to sue in formd pauperis, and the suit 
be duly tried in the ordinal y way. She also paid in 
the legular amount of stamp duty for an ordinary 
suit On the point of limitation, — Seld that the 
plaint must be considered as filed, not on the day of 
filing the application to sue in formd pauperis, but 
on the day on which the stamp duty was paid, and 
apphcation made to have the suit tiied m the ordi- 
nary way. The explanation to section 4 of the Limit- 
ation Act only apphes m cases where, under section 
308 of the Civil Procedure Code, the apphcation for 
leave to sue in formd pauperis is granted, and the 
application numbered and registered as a snit. 
Chitis-dee Mohui!?- Roy v, Bhubok* Mohini Dabea 

[I. Ii. R., 2 Calc., 389 

23. Application to sue in 

formd pauper IS, -—Penewal of application — An 
application to sue as a pauper having been refused, 
on the ground that the suit was barred by hmitation, 
the High Court on revision permitted the apphcant 
to renew his apphcation to the Court below. The 
Judge verbally rejected this application, saying he 
would deliver a -written judgment Before the 
written judgment was dehvered the apphcant offered 
to pay the usual Court fees, and asked that the peti- 
tion might be taken as a plaint filed on the date of 
the first apphcation this was mentioned and refused 
in the written judgment. Qucery, — Whether the rul- 
ing m Slcinner v, Oide, I. L. S,, 2 All , 241, could 
be held to apply Ram Sahai Singi- v Mastibam 

[I. L. R., 5 Calc., 807 : 6 C. L. R., 223 


LIMITATION ACT, 1877, s. 4r-continued. 

24. Act Xir of 1859, s 1^ 

Claim against company hei7ig tvound up, — Com- 
mencement of suit — Wheie A apphed to the Court 
to reahse a claim against a company -which was 
being w'ound up by the Court, — JSeld that he was 
prosecuting a suit in Court within the meaning of 
section 1 of Act XIV of 1859 He commenced his 
suit when he first sent in his claim to the official 
liquidatoi Iir the mattbe op Act XIX op 1857 
AND THE Gauges Steam Xavigatioh Company 
Robeetson’s Case . 2 Ind. Jiir., N. S., 180 

25. — Appeal hy prisoner* in 

^ail — Presentation of petition to officer in charge 
of jail — In the case of appeals hy prisoneis lU’^jail, 
presentation of the petition of appeal to the officer 
in chaige of the jail is, for the purpose of the 
Limitation Act, equivalent to presentation to the 
Court Quebn-Empeess v. Lingaya 

[I. L. B., 9 Mad., 258 

26. Applications, — Mules of 

Court — Applications of urgent nature — The lules 
of the Court, prescribing certain hours for the receipt 
of petitions and hearing of motions, cannot operate to 
alter the period of limitation prescribed by law, so 
as to exclude urgent apphcations made at any time 
m the day If the mattee op Dbsptttty Sifgh «. 
DoolaeRoy .... 1C. L. B.^291 

27. 5 Fihng appeal after pre- 

scribed time, — Removal from file — When a petition 
of appeal has been registered after lapse of the time 
allowed by law, the Judge has powei, on discovery,, 
thereof, to reject or to remove it from his file 
Japes Hossein v . Mahomed Amie 

[4 B. L. R., Ap., 103 : 13 W. R., 361 

s. 6 (1871, s. 6). 

See AET. 165 (1871, aet 158) 

[I. L. R., 2 Bom., 673 
See Appeal m Ceiminal Cases— Acquit- 
tals, APPEALS PEOM— 

[I. L. R., 2 Calc., 436 
See Appeal to Pbivy Council— Pbactioe 
AND Peoceduek— Time poe appealing 
[I. L. R., 2 Calc., 128 
See CouET Fees Act, 1870, sch I, abts. 
4 AND 5 I. L. R., 9 Mad., 134 

Exception to section . — 

Special law , — The exceptions contained m section 5 
0 # Act IX of 1871 apply only to cases dealt with 
nndei the General Act of Limitation. This Sing «. 
Venkata Ramiee . . I. L. B., 3 Mad., 92 

2, — Time during which Court 

IS closed , — ^The time that the Courts are closed must 
be deducted in computing the period of limitation. 
Manbbeun V, Luteepun . . 3 W, R., 46 

Contra, Ramasamy Chetty v Venkatachet- 
tapaty Chetty . , .2 Mad., 468 

3. - — Time expiring when Court 

i« When the time for doing an act expires 
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whilst the Court is closed, the act, if done on tlio day 
ou which the Court is noKt open, will h <5 held to he 
done within time. Mxroiiir 3 u Kooek v JjAl,tke 

[2 H. W., 112 

Amvmm v. MATinruADAS Gobadkaw Das 

[11 Bom,, 208 

Naeayan Mandaii V Beni Mabhab Sircab 

[4 B. Ii. K., 5*, B., 32 , 12 W. B., B., 21 

4 ^ Appeal, — Solidap, Time 

expi 7 *%nff Ofi — When the last day for presenting an 
appeal falls upon a Sunday or close holiday, an addi« 
tional day is to he allowed for the presentation of the 
memoi anduiu of appeal. Ex eabte Kbishna Pabhe 
[6 Bom., A, O., 50 

Mostteitf Ali ChOwduby Janokenath 
Obhioaeee , W. B., 1864, Mis,, 40 

BiSHEN PEimSH Narain SiNaE D, Badooa 
Misser . , , , 8 W, B,, 73 

Tins section overrules the following cases, decided 
under the lumitation Act of 1860 , — 

Khodib Lab u Biswase Kenwab 

[4 B. B. B„ A. C., 131 : 13 W. K., 122 

Kajeeisto Roy u. Dinobpstndoo Sekma 

[B. L. B., Sup. VoL, 860 
S. O. 3 W. B., a O. C. Bef., 5 

Be WAN All u, iJtuNSooR Ali ^ H W. B,, 259 

Keeomessubee Bosses v. Emam Ali 

[20 W. B., 167 

COLLIS V, Tabineb Chebn Sinee 

[3 W. R., 210 

IIoLEE Ram Doss v, Mihee Eam Goooobe 

[6 W. B., 39 

5 , — Suit on promissory note on 

de^nmid.^Closing of Court . — ^A suit on a promis- 
sory note payable on demand, dated the 14)th hTovom- 
bei 1867, was filed on 14jth Novemher 1870, that 
being the fii'st day on which the Court was open 
after the Durga Pu^a holidays the 13th November 
was a Sunday. £[eld^ the suit was not barred. 
Abeel Ali v. Taeaceanb Geosb 

[6 B. It. B., 292 

S C. on appeal . Taeachand Ghose u Abdel 

Ali 8 B. Ii. B., 24: 16 W. B., O, C., 1 

Mehtab V Bam Dyal . . 3 Agra, 319 

0 , cL (a),~ Tme expiring 

uohen Court is closed — Where a suit was filed lu the 
Hunsif^s Court ou the day ou which the Court re- 
opened after the vacation, but the Munsif found ho 
had no jurisdiction, and on the same day the suit was 
filed in the Small Cause Court, — Meld^ the plamiiif 
could not claim the benefit of boi tion 6 , cUii^o (a), 
as to the time during which the JMnnsilS Couit was 
closed, because the suit was not msiiiutcd in the 
Small Cause Court on the day, on which that Couit 
reopened Abeoya Ceeen Celckbriujtty v 
Goer Mouen Dutt , . 24 W, B., 26 


BIMITATIOH ACT, 1877, s. 6--coniimU 

7 , — irolHlay.^Act XI of tsm, 

s. 21 — Hy BoeXiou 21, Act XI oi 1866, iiotiec of 
application for a new trial must bo filed witluii seven 
days from the date of the decision. When the doeveo 
was made on 6 ih November, and the Court was 
closed on 12 ih, 13th, 14th, and 15ih, — Mold an appli- 
cation filed ou the IGth was in time. GiRiJA Beesan 
Holdae 13 Axhay Niicabi 

[6 B. X». B., Ap., 57, note : 13 W. B., 105 

8. Ti^nefor instituiwn of suit 

exploring whem Court is closed — Meld that where 
the period of limitation proscribed for a suit expired 
when the Court was closed for a vacation, and the 
Court, instead of reopening after the vaStion on the 
day that it should have reopened, reopened on a later 
day, and the suit was instituted when it did reopen, 
it was instituted within time. Bishan Chand v. 
Ahmad Khan . . . I. B. B., 1 ALL, 263 

9 , . — — Adjournment of Court toUh 

office opened during adjournment for receptw^i of 
pidintSf <fc . — Whore a District Court was adjourned 
for two months, hut the uotihcation stated iliat the 
Court would be open twice a week for one hour for 
the reception of plaints, petitions, and other papers,-*- 
Meld, per cunam (Innes, •!., dissenting), that the 
Court was not closed till the last day of the ad- 
journment within the meaning tif section 5 of the 
Limitation Act, 1877s so as to allow an appellant to 
present his appeal on the day the Court reopeiU‘d 
after the adjourmucut, the ajTpoal time having ex- 
pired during the adjournment. N ao in yabpa M eda 

V. Ayyasami Ayyae I. Xi. B., 5 Mad , 189 

10, for presentmg ap- 

peal expiring during the mc(itlon.-^\Y\mo the 
period of limitation for the filing of an appeal has 
expired during vacation, a party to a suit has a right, 
under the provisions of the Limitation Act (XV of 
1877), to have his appeal admitted ou the day the 
Court leopons, and the Prothonotary of the High 
Court has power to receive and file a memorandum of 
appeal on that day. Kma v. Kxn 0 

[I. li. B., 6 Bom., 487 

11. — - — — Computation of period of 

limitation. — Mohday —On the 13th Apiil 1883 (cor- 
responding with the 1 st Byaack 1290) the plaiutilf 
instituted a suit to recover money due ou a simple 
unregistered bond, dated 8 th Bysack 1286, and re- 
payable on the 30th Cheyt 1 280 (corresponding with 
the 11th April 1880). The 12th April 1883" (30th 
Cheyt 1290) was a holiday. Meld that limitation 
began to run on the 12th April IBBO, and that tho 
suit was therefore barred. Deb Naeain Btnuh 75 ^ 
ISHAN OEENDEE MaLO , . 13 C. If. B., 150 

12. — — Suit for an account from 

agent — Courts hemg do —Although a suit to 
lecovci moneys oi obtain pu]Kis oi amounts liom an 
agent must, under sei'tiou 30 oi Jfiug.il Act VllI of 
1860, b( msLituted witliin one ycai liom the deter- 
mination oJ till agency, yt t, il ou the last day of such 
yeai the CouiU be closed, the suit will, uudei see- 
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tion 5 of Act XV of 1877, not be barred if filed on 
the fiis^^day oi the leopcniug of tbe Court Golap 
Ghand Kowluceha V Keiseto Chxjkdee Dass 
Biswas . . . L L R., 5 Calc , 314 

13, for 'presenting 

plaint — Beng Act VIII of 1869, s 31 — The pio- 
visions of section 5 of the Limitation Act (XV of 
1877) apply equally to suits under the Bengal Rent 
Act (Bengal Act VIII of 18G9) In a suit for lent, 
where it appeared that a deposit had been made in 
Court under the provisions of the Be^ngal Rent Act 
(Bengal Act VIII of 1869), and that the six months 
allowed by section 31 of that Act for the purpose of 
instituting l!^3Ult had expired on a day hen the Couit 
was closed for an authoiised holiday, but that the 
plaint had been filed on the tii&t day the Couit re- 
opened,— iJeZet that the provisions of section 5 of the 
Limitation Act (XV of 1877) applied to such cases, 
and that, consequently, the suit was not bailed 
Qolap Chand Nowlackha v KrisMo Qnnnder Das 
JBisiuas, I L B, , $ Calc,, 314 , and Hossein Ally v 
Donzelle, I L R , o Calc , 906, followed JPurran 
Chunder Qhose v Matty Lali Gtiose Johiri, I,LR, 
4 Calc , 50, dissented fiom Khoshelal Mahtojt 
v, GuiTESH Dutt alias Nanhoo Sing-h 

[I. L. E., 7 Calc., 690 

14. Suit to compel registra- 

tion — Registration Act, III of 1877, s 77 — The pro- 
visions of section 5 of Act XV of 1877 apply to suits 
instituted under the provisions of section 77 of the 
Registiation Act (III of 1877) RuABirTOOLLA v 
WA2IB Ali 

[I. L, R., 8 Calc., 910 : 10 C. L. R., 333 

X 5 , Civil Rrocedvre Code, 

1877, s 361 — Tme for filing objection — Holiday — 
Wheic the time foi filing ob 3 ection 8 undei section 561 
of the Civil Procedure Code expired on a day when 
the Couit was closed, and objections were filed on the 
day the Couit reopened, — Held that such objections 
were filed within time. Bag-helist v Mathitea 
Pbasad . . . I. lA R., 4 All., 430 

2^0, Citil Hocedu/e Code, s 

561, Objection v/ider — Section 5 of Act XV of 1877 
docs not apply to an objection nndei section 561 of 
the Proccdnic Code, Rally Peoslnno Biswas v 
Mijngala Dasseb . . I. L. R , 9 Calc , 631 

17. Objections to decree — 

Civil Procedure Code, 1877, s 561 — Hxteiision of 
time — The seven days withm which a notice of 
objections to a deciee by a lespondcnt undei section 
661 of the Code must be given, is not a peiiod to 
which the provisions of paragraph 3 of section 5 of 
the Limitation Act can be extended, and the Court 
has no discretion to extend the peiiod Deg-ambee 
Mozumdae V Kallyk-ath Roy 

[I. L. R., 7 Calc., 654: 9 C. L. R., 265 

18. Objections taken under s 

348, Civil Procedure Code, 1859 — Withdrawal of 
appeal — G-roundfor adhiitting appeal after time 
— The ciicumstancclhata lespondciit who has taken. 


LIMITATION ACT, 1877, s. 6 — continued. 

01 intended to take, objections, under section 348 of 
the Code of Civil Pioceduie, to the dcciee of the 
Couit of first instance, at the hearing of an appeal 
already prefeircd by his opponent, has been prevented 
by the withdrawal of the appeal from havnng ins 
objections heard, does not constitute a sufficient cause 
for admitting a cross-appeal by such respondent after 
the pi escribed peiiod. Act IX of 1871, section 5 
The High Court may consider and determine upon 
the sufficiency of the reasons which a Judge has given 
for admitting an appeal after the lapse of the period 
hmited for that purpose by law. Mown JBewa v 
Soorendra HathRoy,Z B L R,A C , 184 10 W, 
R, 17 S, followed. SuEBnAi Dayalji v Raghu- 
KATHJi Vasanji . . 10 Bom., 397 

19. Admission of, after limit- 

ed period — Grounds for admission after time — 
Siiffictent cause jor delay — Act VIII of 1859, s 
338 — As to wffiat wull he considered sufficient cause 
for delay in filing appeal and be ground for admitting 
a petition of appeal after the time limited by Act 
VIII of 1859, section 333. Seceetaey oe State v 
Mute Sawmy 

[4 B. L. R., Ap., 84 : 13 *W. R., 245 

20. Calculation of period 

allowed for — Reasonable ground for enlarging 
time — Revieio — The plaintiff, agai^ist whom a decree 
had been given, du^not appeal wi^hm the twenty days 
allow'ed for that purpose , but, after the expiration of 
more than a mouth, he made an application foi a 
review of judgment, which was refused after nine 
months Nineteen days later he apphod to have the 
time for filing his appeal enlarged. Held that the 
application was not made m time Sufficient cause 
was not shown for not having presented the appeal 
within the limited period In calculating the number 
of days limited foi appealing, the period occupied by 
the Court in disposing of an application foi review 
presented during the time limited foi appealing, must 
not be leckonod. Nobo Kissey Siygh v Kimineb 
Dassee B L R., Sup Vol , 349 

[2 W. B , Mis , 35 . Bourke, A. O, C., 38 

21. ' Appeal preferred after 

time. Admission of — Ground for delay — In a case 
deculed by a Deputy Collectoi, 5u appeal was preferred 
to the Collectoi, who rejected it, holding that he had 
no jurisdiction An appeal was then preferred to the 
Judcfc, who also rejected it, on the ground of w'antof 
junsiiction, and ref ei red the parties to tKe Collector 
The Collector accoidmgly tried the case, hu^ Ins 
proceedings were quashed by the High Court as being 
without jurisdiction The par Lies then applied to the 
Judge foi a revue w of his order, which he refused to 
giant, suggestmg an appeal They accordingly filed 
an appeal, and the Jud^ reversed the ordei of the 
Deputy Collector Held that the Judge, not having 
admitted the review as he might have done, was at 
hheity to treat the appeal as one filed after time on 
sufficient reasons assigned foi the delay Teoy- 
LUCKHYATH CHUCEEBBUTTY V , JhaBEOO ShAIKH 

[10 W. R., 334 
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22. jOalan %n nppeahnt ]!. — 

dpplwatioiifor revteio. — An appliwtioii tor lovic w, if 
made within reafioiialilo time and with duo diligence, is 
a Bulhciciit cause for delay in preferring au a])peal, if 
the preferred as speedily as may be after the 

other proceedings. IvULXiiiB Singe lo. Jewak biNcm 

^ [22 W. E., 79 


23. — Appeal admitted out of 

Ume,-^^€meio pending > — Time excluded.-^ Memew 
token excuse for delag —In calculating the period 
allowed by the Limitation Act, 1877, tor presenting an 
appeal, the time during which an application foi re- 
view of judgment is pending cannot be excluded as a 
matter of light. But, it an application foi review 
has been presented with due diligence, and admitted, 
and there was a reasonable prospect that the peti- 
tioner would obtain by the review all be could obtain 
by appeal, the Court would be justified in admitting 
an appeal presented out of tune. Vastjebiva v, Chu- 
mAilm . . I.I,.E.,7Mad.,584 


24 ^ ... Time for preferring-- 

Pendeneg of application for remew*— In computing 
the period within which an appeal may be preferred, 
the time during which an application for review was 
pending is to bo excluded In ieb mattee ob the 

PETITION OB BllOJENPKO COOMAII BOY 

[B. U B., Sup. VoL, 728 : 7 W. E., 529 

PoKESE Nath Boy v* Gotal Kbisto Deb 

ri5 W. B„ 61 


25, Pate from which time for 

appeal runs where an application Jor remew is 
admitted * — Whether a review order is lightly made 
upon legal grounds oi not, when once made it has the 
effect of reopening the hearing and of causing the 
judgment pasted upon aiicli heaimg to be the final 
judgment as regards the jiartios to that review j 
consequently any buchpai tics’ light of appeal against 
the dttietitl 01 del "un& fiom the time of the final 
ouki on leiiew, o\eii it the Appellate Court should 
put aside the review matter. Boot Kalbe Kooeb 
-0. DooLAB Panpby . , 20 W, E., 101 
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28* — iStcflcimit cause for admis- 

sion of appeal after time* — Appeflate Com cer- 
tain suit was dismissed on tlu' 3()ih J uly 1 875, on which 
day the plainiill applied lor a cojiy of ih<5 Oouit^s 
decree. 8he obtained the copy on the 3l8t duly, and 
on the 31st August, or one <lay beyond the period 
allowed by law, she presented au a])])eal to the Ap- 
pollatc Court. She did not assign lu her petition any 
cause foi not presenting it withm such period, but 
alleged verbally that she had miscalculated the period. 
The Appellate Court recorded that it should excuse 
the delay, andfadnutted the appeal. Meld that there 
was, undei the cii cumstauces, no sufhcieiit cause foi 
the delay. An Appellate Court should not admit an 
appeal after the period of limitation prc^ei ibed there- 
for without recording its reasons for being satislied 
that there was sulhcient cause for not proseutmg it 
within such period.. Zaibelnissa Bibi w. Kebhum 
Bibi . , * * I. l4.E.,lAn.,250 

29. - — iSmtxS under Act X of 

1859 — Ctinl Procedure Code, 1859, a. 333 —Aivt Xof 
1859, s. 131 —Although in computing the period of 
limitation in suits uudei Act X of 1850 no deduction 
was allowed as in section If of Act XIV of 1850, yet 
section 161 of Act X of 1850, read together with 
section 333 of Act VIll of 1850, gave the Coiut dis- 
cretion to allow an appeal to be presented after tnno, 
on the ground that its pendency in a Court that had 
no jurisdiction was “ sudicieiit cause for delay 
MoEHOoaooEUN Mojoomeab 0 Buojonatu Koonb 
Chowehby * 5 W. E., Act 2C, 44 

But see Kalbe Kxshobb PAtrt, «?. Moneb Bam 
Singh * . . 5 W. E., Act X, 46 

30* — Admission of appeal after 

— Piscretton of Judge — It is in the discretion 
of the Judge to consider whether suihiieut tausc has 
been shown foi the nou-piescutatmn of au ap})eal m 
proper time, owing to delay on tln^ part ol the Col- 
lectoi, to whom the appeal was wiougly prefen ed m 
the first instance, and the lligii Court has no author- 
ity to interfere with such exercise of disci ctiou by 
the Judge. Bajcoomab lior «?, Mauomee Wais 

[7 W*E., 337 


20. — Pelay in filing* — Grounds 

for delay — Delay m prefeinng an appeal should bo 
explained Inasmuoii as a new statement of the law 
by the High Court is not a sufficient excuse for delay m 
applying foi a leview of judgment, it is still less an 
excuse for delay in appealing against a judgment. 
MOWBI BSWA V* SOOEBNERANATH BOY 

[2 B. li. E., A. C., 184 : 10 W. E.; 178 

Amba Nashsta V Gajan Shtttab 

[2 B. li. E., Ap., 35 ; n W. E., ISO 

27. Tme for appealing* — Al- 

ieraiion in lam — An appciil will not be allowed after 
the time for appealing has expired, merely because 
a judgment altering the view of the law which pre- 
vailed at the time of the doipisxon of the original suit 
has subsequently been given by the High Court. 
Makhcn Naikin 0, Hanohanb Labhabhai 

[5 Bom., A. C., 107 


31 . — — _ Power of Pwision Court 

to set aside order of single Judge admitting appeal 
after time — Meld that the order admitting an appeal 
after time, made ex parte by a single Judge of the 
High Ooiiit sitting to receive applications for the ad- 
mission of appeals, under a rule of the Court made in 
pursuance of 3 1 and 35 Victoria, Cap. 10 f, section IB, 
and the Letters Batout of the (Jouit, section 37, was 
liable to be impugned and set aside at the bearing by 
the Division Court before wbichit was brought for 
hearing, on the ground that tlie reasons assigned for 
admitting it were eiroueous or inadequate. DuBBY 
Sakai Ganeshi Lax* . . L L. E., 1 A1X, 34 

32. -* — Appeal filed after time.--^ 

Order under ol b, s, 5, of the LmvUation Act {IX of 
1871)*— All Older made ex parte under clause (5), 
section 5, of the Limitation Act of 1871, permitting 
an appeal to be registered although ffled beyond time, 
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may, on proper cause being shown, be set aside by 
the Court which made it ; but such an order made by 
a District Judge cannot be afterwards cancelled by 
a Subordinate Judge upon the appeal coming on for 
healing before him Jhotee Sahoo v Omesh 
Chttndbb Siecas . I. Ij B., 5 Calc , 1 

33^ Admission of appeal out 

of time — jEx parte order set aside at heating — An 
order made ex parte, under section 6 of the Limita- 
tion Act, 1877, admitting an appeal a^ter the period 
prescribed therefor, may be set aside on proper cause 
bemg shown by the Court which made it Ven- 
EATBAYXJDt^-’ Nag-adtj . I. li. K., 9 Mad., 450 

Bee Moshaxjllah v. Ahmedttllah 

[I. L. B. 13 Cale., 78 

34 ^ and s. 14 . — Ground for 

admission of appeal after time — The ciicumstances 
contemplated in section 14 of the Limitation Act, 
1877, will ordinarily constitute a sufficient cause in 
the sense of section 6 for not presenting an appeal 
wnthin the period of hmitation Balyant Sinq-h v 
OuMAE-i Ram . , . 1. L. B., 5 All., 691 

35. Jdemeu}, — Application for 

review — Sufficient cause for delay — Pendency of 
second appeal — Ignorance of effect of judgment , — 
O', obtained a decree against M. in tbe Coni't of the 
Subordinate Judge of Ahmedabad foi the refund of 
a certain sum of money alleged to have been illegally 
levied by B, as inamdar for local fund cess due for 
certam years In appeal, the District Court on the 
21st March 1882 varied the deciee, and reduced the 
amount On second appeal the High Couxt, on 23rd 
June 1882, dismissed the appeal, on the ground that 
the lower Courts had no 3 urisdiction, the suit being 
a Small Cause Court suit. The deciee of the Dis- 
trict Court consequently remained in force. In 
July 1882 Q brohght a second suit against M in 
the Small Cause Court at Ahmedabad for moneys 
illegally levied by M in subsequent years The 
Judge of that Court held that the decree in the for- 
mer suit passed on 21st March 1881 estopped M 
from disputing (? ^s claim, and that the matter was 
res judicata, M then procured the proceedings in 
the Small Cause Couit to he stayed, and on the 18th 
November 1882 applied to the District Court for a 
review of its decree of 21st March 1881 The Dis- 
trict Judge granted the review on the ground that 
the time lost by m the prosecution of the second 
appeal should he excluded from computation, and 
that the subsequent delay was justified by the fact 
that M was not aware of the e&ct of the decision in 
the first suit until informed of it by the Judge of the 
Small Cause Court at the hearmg of the second snait 
On appeal to the High Court, — Meld, reversing the 
order of the District Judge, that the circumstances 
did not justify the admission of M ^s application for 
review after the expiration of the ninety days allowed 
by the Limitation Act. The pendency of an appe^ 
IS not a "sufficient cause” for not presenting the 
application earlier within the meaning of section 5 


IiIMITATlON* ACT, 1877, s. ^contimed, 

of the Limitation Act, XV of 1877. GtrLAM HtrsBN 
Mahamed V Musa Miva Hamau Ali 

[I. L. B., 8 Bom., 260 

36. Ground for non-prosecU"' 

iion of appeal, — The fact that the plamtifi^s attor- 
ney on being seived with notice of appeal failed to 
notice that a party who had been a defendant in the 
Court below had not been made a respondent in the 
appeal, coupled with the fact that the application 
made by the plaintiff to make such defendant a party 
respondent after the period of limitation had expired 
was not made at the earhest opportunity possible, is 
not a sufficient ground under section 6 of the Limit- 
ation Act for non-prosecution of the appeal within 
the period allowed Coepoeation- op the Town of 
Calcutta v, Akleesoiv I. Ii. B., 10 Cale., 445 

87. Mistake of counsel — 

latf — « Sufficient cause ,^^ — In a suit between A. and 
B , heard on the 29th January 1883, a certam con- 
veyance was filed with the plaint, but up to the hear- 
ing this conveyance had been piotected from dis- 
coveiy B!s counsel had, however, had a copy thereof 
dehvered to him at the time B/s written statement 
was bemg drawn, and a copy briefed to him at the 
hearing At the hearing A,'s counsel stated that the 
effect of the conveyance was to vest the entirety of a 
ceitain property m A.; this view was accepted by 
B V counsel, who did not read the ttinveyance The 
only issue in the ca&e was " who was in possession of 
the property,” and the Court decided this issue on 
the 6th February m favour of the plamtiff. On the 
26th February B. brought a suit against A, to set 
aside this conveyance on the ground of fraud And 
m certam proceedmgs in this case taken on the 31st 
March, B ^s counsel discovered, as he alleged foi the 
first time, that, under the conveyance, a moiety of a 
seven twenty-fourth share remained in B On that 
day mstructions were given to B ’s counsel to draw 
up a petition of review of the judgment of the 5th 
February. This petition, owing to the Easter vaca- 
tion, was not, and could not have beep, presented till 
the 9th April. In deciding whether B had shown 
" sufficient cause ” within the meaning of section 5 
of the Limitation Act, for not makmg the applica- 
tion within the time allowed by law, the Court, fol- 
lowing the pimciples laid down by Bowen, L J, in 
In re Manchester Bconomic Building Society, LB, 
24 Ch B , 488, in its discretion, held that " sufficient 
cause ” had been shown by B. Anderson v CorpO’- 
ration of the Town of Calcutta, 1, L B , 10 Cale,, 
^45, ^stinguished In' the mattee op'*the peti- 
tion OP Solomon, Gopaul Chundee Lahiey «. 
Solomon . . . I. L* B., il Calc., *767 

In the same case on appeal, — Meld, on the facts, 
that there was no " sufficient cause ” for not making 
an apphcation for review withm the time hmited by 
section 6 of the Limitation Act, 1877 Gopaj;. 
Chunbba Lahibi V , Solomon 

[I.Ii.B.,13 Calc., 82 

88. Discretion of Court to 

admit appeal after time , — Exercise by Court of the 
discretion given to it by section 5 of the Limitation 
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Act, 1877, l)y inakinp^ poreou a rcspoiulcnfc wlicu ilu' 
time for appealing? against Imn laid o\piU‘(l Mak- 
iciiYA Moybe r. lioiiODA Peosad Mooicktwee 

[I. I 4 . E., 9 Calc., 366 U C. I». E., 430 

39 ^ Appeal ‘m pauper smt — 

Applicat'ionfor renew , — The lati^mago of the Lniiit- 
atxoix Act precludes any othci construction than that 
while a pauper may apply foi a review of judgment 
with the same indulgence as to delay in making the 
application as a person who is not a pauper, yet, m 
making his application for leave to appeal, similar 
Indulgence is not extended to him, Laksumi xj. 
Ananta SHANBAGtA , E Xi, E,, 2 Mad., 230 

40 ^ Sufficient cause. — JPover^ 

tp. — Admmion of appeal after time. — Poverty is 
not “sufficient cause,'' within the meaning of sec- 
tion 5 of the Limitation Act, Act XV of 1877, for 
admitting an appeal after the ordinary period of 
limitation prescribed therefor has ex])ired. Mosiiaue- 
IjAH AnMEDtJELAH , I. E. E., 13 Calc., 78 

4L Discretion of Court . — 

Appeal out of t%me^ Admission of. — Section 5 of the 
Limitation Act gives a discretion to a Court to admit 
an appeal filed out of time. A. valued his suit at 
E18,000, which was reduced to less than R5,000 hy 
the Court of first instance at Ba^shaliye. A decree, 
dated the 20th' December 188^ was given against 
the defendant, who applied foi’ copies on the 3rd of 
February, and the decree was ready on the 7ih. The 
defendant was apparently under the impression that 
the appeal would ho to the High Court , but on the 
16th of March a letter was despatched hy his Cal- 
cutta agent informing him that ho w'as mistaken and 
that the appeal lay to the District Judge. This letter 
reached Eaishahye on the 17th, and the appeal was 
filed on the 23rd of March. DCeld^e^t, under the 
circumstances, the Court might admit the appeal in 
the exercise of its discretion under section 5 of the 
Limitation Act. Hebo Chundeb Boy v. Seena- 
MOYi . . r , , 1, li. E., 13 Calc., 266 

— s. 6 (1871, s, 6). 

See s. 14 . . I. E, E., 8 Bom., 529 

Act IX of 1871, s. G.^-Dules 

for computing limitation. — Though hy section 6 of 
the Lnmtation Act, 1877, nothmg m that Act affects 
the period of limitation presciihed hy any special oi 
local law for any suit, appeal, or application, still the 
rules piesciihed hy that Act foi computin'!,^ the 
pemod of Imiitation are applicable to such suit, ap- 
peal, or application. Section 6 of Act IX of 1871 
contrasted with section C of Act XV of 1877. Db- 
HABK Laeb Mookeejee c. Mekqolanath Mookee- 
sm . I. E. E., 5 CaJ^c., 110 : 4 C. E. E., 371 

2. Act IX of 1871, s. 

tion 6 of Act IX of 1871 and section G of Act XV 
of 1877 compared. GOLArCiiANi) Koweeckha v. 
Kbishto Chenbkb Bass Biswas 

[t E. B., 6 Oalo., 314 j 


EIMITATIOH ACT?, 1877, s. 6 continued^ 

3 , Spectal law of Imifalion. 

—In the jihseiHHi of a Hpecial provision a^ipUeahle to 
spei'ial laws, the gt'iieral ruh‘ that when rnnitation 
once lu^giiis to run it contmues to run, and its opera- 
tion 18 not liahk) to Ikj suspinidial eitluu* on Huudays, 
holidays, or dui ing the receSH of Courts, is applicable, 
Thib BiKa V. Venkata Bamieb 

[I. E, E., 8 Mad., 92 

4, Special laio of limiia- 

iion^Uad Meg. IV of 1816, s. 5 Village 
Munsif. — Ciml gurisdichon.-^ Limitation of suits. 
—Section 5 of Begulation IV of 181G, which piolu- 
hits Village Munsif s from trying any suit cognisable 
by thorn, miles {inter aha) the cause^f action has 
arisen within twelve years previous to tlie institution 
of such suit, docs not exclude such suits from the 
operation of the Limitation Act, 1877 Eeajabi o, 
Mayan . . . . I. E. E., 9 Mad., 118 

8. 7 aSTl, s. 7 ; 1859, ss. H, 12). 

See Limitation Act, 1877. 

[I. E. E., 10 Calc., 748 

1, Disqualification to sue . — 

No other cause of disqualification than those men- 
tioned in the Limitation Act is adinissibio to save 
limitation. Bam Kxsuoke AcitAiaE CiiowoTutY v. 
Lekmbb Debee Cxiowehbain . W. B., 1864, 290 

% Voluntarg absence after 

attaining majoritg — The plaintdt's voluntary ab- 
sence ahioad alter attaining maj<n‘ity does not bar 
the operation of Act XIV of X8GU. Venkata 
Sebua Pattab d Giei Ammal . 2 Mad., 118 

3 , Ignorance of accrual of 

cause of action hy absence from country. — Ignomnce 
of the cause of action having accined when owing 
to any other cause than the fraud of the defemlani, 
— e.g , absence from the country, —does not give the 
plaintilf a longer time for stung. Beae Am Khan 
V. Govebnment OB India , . 19 W. E., 269 

4 ^ Absence by reason of trans* 

portation , — During the ]iUmtin”s'absenc(‘ hy reason 
of transportation, the delendant took possession of 
land which previously belonged to him as a tenant, 
and the landlord allowed the defendant to hold as his 
tenant He held possession for more than twelve 
years In a suit hy the plaintiff on his return to 
turn the defendant out of possession, in which the 
landlord was made a defendant, -—i/e/ti? that the suit 
was barred, theie being no eveeptiou in tlie Limita- 
tion Act with regard to plaiutiits who are beyond tbe 
sea in consequence of transportation. DoMEN u. 
Sedenkoomh 

[1 B. E. E., 8. 3N., 26 ; 10 W. B., 263 

5 , - — Adopted son.^^LisabiUty. 

—An adopted sou after lu' attains majority is under 
no legal “disability" witlmi the meaning of section 
11, Act XIV of 1850, althimgb lus title as adopted son 
may he disputed and bas not been finally (‘stablished. 
Medden Moken TEWAiiEB u. Nand Iuskoue Doss 

[5 W. E„ 296 
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He must bring bis suit to set aside illegal acts of 
his adopting mother within three years of his attain- 
ing majoiity. Kishen Mohun Khoond Mtid- 
DUJtf Mohun Tewabeb , . .5 W. H., 32 

6. — r— Manors, — Law of the ^arty, 

— ^The term “ minors” used m section 12 of Act XIV 
of 1859 must be construed according to the law of 
the party in the case, Haei Mahadaji Joshi v , 
Vasudev Moeeshtae Joshi 

[2 Bom,, 344 : 2nd Ed,, 325 

7. — Age of majority, — Minor, 

— For the purposes of the Limitation A^fc, IX of 1871, 
no person, whatever his domicile may he, is protected 
from the opej^tion of the Act beyond the age of 18, 
and the three years of grace given by that Act. 
Bainey V, Nobo Coomae Mookeejee 

[5 C. L. E., 543 

8. Ohjeoi of section — The ob- 

ject of the section of the Limitation Act relating to 
disabilities is not to place minors under a special dis- 
ability as compared with ma 3 ors, but to make a special 
concession m their favour. Bissumbhub Siecab d 
SOOEOBHUNT DOSSEE . . * 3 W. E., 21 

Kaxee Boss Chattebjee v , Behaeee Lobe Moo- 
keejee 2 W. E., 305 

Hhebis Chhhdee I^’ao V, Abbas Ali 

[5 W. E., 204 

9. — — Construction of section — 

The section merely means that no hmitation will ap- 
ply to a case m which the person suing was disquah- 
hed at the time when the cause of action aiose, pio- 
vided the suit is brought within three years of the 
time of the disqualification ceasing G-nz Behaby 
Singh o, Washtjn . . W. E., 1864, 302 

10. Minority, — JEffeci of sta- 

tion, — The effect of it is to provide a distmct peiiod 
of hmitation applicable to every case in which but 
for legal disability the suit would be barred, in 
other words, to add three years from the time the 
disabihty ceases to the period of hmitation made ap- 
phcable by the Act to the paiticular case Bamanuja 
ChAEIYAB V, VENKArA VABADH AiYANGAE 

[4 Mad., 54 

11. — Lisabihty of minority — 

In computing the period of limitation under section 
11, the period of the plaintiff^s legal disabihty by 
reason of minority cannot be deducted Visa Pillai 
13 . Moeuga Muttayan . . .2 Mad., 340 

12. — Suit by mother and guar- 

dian of minor, — A mother and guardian of a minor 
is entitled to a deduction from the computation of 
limitation of the period of the minoi^s legal disability. 
Bam Chtjnbba Boy v . Umbica Bossia 

[7 W. E., 161 

13. Suit by minor through 

guardian — In a suit by a minor through her guar- 
dian for the recovery of property sold more than 
three years hefoie the plamt was tiled, plaintiff was 


LIMITATIOIT Act, 1877, s 7 —continued, 

held to be entitled to rely on the provisions of section 
11 of Act XIV of 1859, and to he therefore not baiTed 
by limitation Bam Ghosb n, Geeebhhe Ghose 

[14W.E.,429 

14^ JEffect of guardianship on 

minoy^s disability — The fact that a minor is for a 
time represented by a gnaidian does not remove the 
disability of the minor. Ananthabama Attan v, 
Kaeuppanan Kalingaeayen 

[I. L. E., 4 Mad., 119 

15. Minorus right to sue — Lis- 

ability — ^A snit by a guardian on behalf of a minor is 
that of the minor, and is governed by the law of li- 
mitation applicable to the minor Khobabijx v. 
Bubebe Naeain Singh 

[I. Ii. E., 7 Calc., 137 : 8 O. Ii. E., 306 

SuppirEOONisA Bibee v, Nooeul Hossein 

[17 W. E., 419 

16. Minor’s right to sue — Ap- 

plication by guardian for minor — Where a minor 
had been dispossessed of his share in certain property, 
which had been sold m execution of a deeiee, and 
where an application under section 268 of Act VIII 
of 1859 to obtain possession of the share was made by 
the then guardian of the Ininor and disallowed, and 
subsequently, hut beyond the period of one year from 
the date of the application, a suit was brought to ob- 
tain possession by another guardian of the infant, 
who had been duly appointed,— that such suit 
was not barred by hmitation, the right to sue hemg 
that of the minor, and that it might he exercised by 
any one duly appointed on his behalf durmg his 
mmority, or by the infant himself, within the time 
limited by section 7 of Act XV of 1877, after attain- 
ing his majority Khodabux d Budeee Naeain 
Singh . I. Ii. E., 7 Calc., 137 : 8 0. L. E., 300 

17. Suits under the Bent Act, 

— The provisions of the section were foimerly held 
to he not applicable to suits undei the Bent Act 
Binonath Panday i3, Boghoonath»Panday 

[5 W. E., Act X, 41 

Lhchmhn Singh o Mieiam. Lhchmitn Singh 
n, Kazim Ali Khan . . 5 W. E., 219 

PooEHN Singh v. Kasheenath Singh 

• [6 W. E., 20 

Seee Peeshad u. Bajgooeoo Teeehmbttkh- 
NATH Beo ... 10 W. E., 44 

Bu? there is now no distinction in that respect 
between rent suits and other suits. 

la Act XIV of 1859, ss, 11 

and 12 — Civil Broceduie Code, 1859, s 246 — Dis- 
ability of minority.— 1% ^as held that the hmitation 
of one year, provided by section 246 of Act VIII of 
1859, was subject, in the case of a minoi, to he modi- 
fied by sections 11 and 12 of Act XIV of 1869. 
Mahomed Bahadur Khav*Y. Collector of Bareilly, 13 
B, L, B„ 292, distinguished, on the giound that it 
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was deculed on an Act of a very apueml natuiv. 
PHOOI(BAS EOOWWTTlt V. LABBA .lOGKSHtJB SaHOY 

[1. Ii. B., 1 Gala, 226 : 26 IW. K., 285 
^ Ii. B., 3 I. A*, 7 


Htteo Soonbtteee Chowdhkaik Anbwbnath 
Boy OEOWJDnEY . • . 8 w» B., 8 

And the Act of 1877 now expressly applies to 
$ucb. cases, as also to cases of execution, of decrees to 
winch it was hold the provisions of the Act of 1859 
did not apply 

See Rotty Rttmott Oobadhya v, Chttndeb 
Binobe Oopadhya . 6 W, K., Mia., 10 

^ Chtjndbb Coomae Roy t>. Shttetjt Sookbiteee 
r Debia , • . • B W. B., Mis., 37 

TABXTOKNATH MoOKBEJEB 17. POOENOCHUNBEE 

Chaptbejbe • . . SW. B., 137 

MtTTHooEA Boss V, Shumbeoo Btttt 

[20 W, B., 63 


• MinorHy. — M%nor %%herit- 


m .... 

ing tZecree.— Where a decreedioldcr is under no legal 
disability to execute lus decree, his son only succeeds 
to his right and is bound to execute his decree within 
the time which remained to the original decree-holder. 
Annunbikoomae 17. Thakooe Panbay 

[1 Ind. Jur., K. S., 31 
4 W. B.. Mis.. 21 


LIMITATION ACT, 1877, s. 7-co7n5m«e«f, 

22. Period of ,ywccr,v,svi?c mmori- 

/icA’* — In a suit instituted before A<‘t X.1V of 1859 
came into operation, ih(‘ penuods of buccchhivc nnnori- 
ties might be deducted m rei honing the tinmi of li- 
mitation Amietolao Home u. IUjoneekant Mxt- 
lEE , , 15 B. L. B*, 10 : 23 W. B., 214 

[L. B., 2 L A., 113 


23 , j,ei Xir of mo, 11 

and 12 — UigH of minor to me hf guardian —The 
benefit of sections 11 and 12 of Act XIV ot 1859 is 
not limited to the period when the disability of minori- 
ty has ceased, hut applies also to the period during 
which the di'^thihty continues, and therefore, duiing 
the latter period, it is open to the minor to sue by his 
guardian Phoobbas Koonwxfe v, ^^bba Jogb- 
SHXTE SAHOY 

[I. L. B„ 1 Calc., 226 : 25 W. B., 285 
L. B., 3 I. A., 7 

S. C, in lower Court, Sababttet Pbeshad Sa- 

Hoo V. Late Abi Khan. Puoolbas Kooee d. 

LALB JtIGBSSTTR SAHI. BiKEAMJTP LaBB X7. 

Phoobbas Kooee. Ram Bkyan;Koonwae^«>. 

Phoobbas Kooee * . 14 W. B., 389 

See Ram Ahtab ©. Dhitnbb Ram 

[IN. W., BA 1873, 122 

and Baboo Mhbb u. Chbjjoo Mhlb 

[4H.W.,125 


20, Suit hy guardian of minor, 

^Application "by minor for ejifjcuti07i of decree — 
The guardian and administratrix of her minor sons ob- 
tained a money-decree against the defendants in 
August 1874, and on the 22nd Pebruary 1875 ap- 
plied for its ovecuiion. The application was struck 
off on the 30th July 1875, as no propeity belonging 
to the defendants could he found On the IGth of 
June 1881 the guardian died, and one of the sons, on 
the 20th of October 1882, soon after attamiug his 
majority, made a fresh apphcation for execution of the 
decree. that the fiesh application was not time- 
harred, the time from which the poiiod of limitation 
began to run against the applicant being the dixte on 
which he attained ma^oiity Ehodahux v. Budi^ee 
Xarain Singh, X Jj, M ,7 Calc , I £?7, followed Jag- 
jiYAN Amibohand 17, Hasan Abeaham 

[I.L.B.,7 Boxa„179 

21, Execution of decree , — 

Minor plainiijf, — Application for execution by 
guardian —A plamtit, who has obtained a decree 
duiing his minority, has the option either of apply- 
ing through his guardian to execute the deciee dur- 
ing his minority or to wait until the expirationrof his 
mwoiity befoic executing his decree The applica- 
tion of the guaidian is the apphcation of the infant. 
The minor is under disability during the whole period 
of his minority. His disability does not cease be- 
cause he, through his guardian, makes two or more 
applications for execution, ^lowevoi long the inteival 
between them, provided tlioy are all made during lus 
minority. Mon Mohttn Bhkseb t7. Gunga 8oon- 

3DBEY PABBE ^ 

[I. L. B., 9 Oalo„ 181 : 11 C. L. B., 34 


24 — Mepi'cseniaime,^^ — 

chaser from »w7i(5n~--(2wfi3?*e,---Can the term repre- 
sentative in section 11, Act XIV of 1 859, bc^ exttaided 
so as to include any purchaser from the tumor suing 
in Ilia lifetimo ? Whatever may have boon the elteet of 
section 11 of Act XIV of 1859, as to eviending the 
privilege given to a miuoi to lus ri‘i)rescutaUvcs, sec- 
tion 7, the corresponding section of Act IX of 1871, 
limits the piivilegea to the minor himself and his 
representative after his death j and therefore a pur- 
chaser from a mluoi cannot <danu the benefit of that 
section, Mahomed Aesad Ohowdhhy u Yakoob 
Abby . . 15 B. L, B„ 357 ; 24 W. B., 181 

25, Suit by minor on attain- 

ing majoiuty — Suit to recoviu' moti(‘y advau(‘ed on a 
bond granted by the plamtilXs’ f<xthor, on the allegation 
that the money advanced was the plainti0B% who 
were minors at tlio time. In the absence of proof of 
knowledge on the part of the defendant of the he- 
nami character of the father’s position, it was held 
that, whether the money of the loan really belonged 
to the plaintiffs or not, they could only sue as the 
representatives of their father, and that section 11 
prevented them from deriving any advantage from 
their minority in computing the period of limitation. 
Noses BEAM Roy v, Shcjshee Bhoobhuk Roy 

L5 W, E., 169 

Meeootnaojb: p, JuawtiNaj Labb 

C3 Agra, 389 

Taetjoe: Chtjnbee Siw r. Dooega Ohtjbn Sen 

[20 W. B., 2 

26. — Minority,— Xhmhikiy,-^ 

Whcic the father of a minor lent on 
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account a sum of money to the defendant, and died 
without havmg received back the money, and the 
account was continued with the defendant by the 
mother and guardian of the mmor, and the balance 
was struck during the minority of the infant, it was 
held that the cause of action arose at the time such 
balance was struck % and that, as the cause of action 
accrued to the minor during his disability, his repre- 
sentatives could sue to recover the balance at any time 
during the time of disabihty, and that a claim by the 
minor on attaining his majority, or, if he should die, 
by his representative, would not be baried if preferred 
within three years from the cessation of the disabihty 
Further, the extension of the period* of limitation ' 
conceded to a minor on account of legal disabihty is 
not affected-^ the fact that during his minority he is 
represented by a guardian Mahipatrav Chan- 
BEAEAY t ), NENStTK ANAI^DEAY ShET MaEYABI 

[4 Bom., A. C., 199 

27. Suspension of right of suit 

for disahihty — Limitation begins to run against a 
mother on her succeeding to a family estate as the 
heir of her son and under no disability, and cannot be 
stopped by any subsequent disability under section 
11. A dispossession by a stranger to a family of a 
portion of the family estate is only one cause of ac- 
tion to the family arising on the date of dispossession, 
and though, in consequence of the minority of a cer- 
tain membei of the family hving at the time the 
period of limitation may under the law be enlarged, 
still no new cause of action accrues to a subsequently 
born son at the date of his birth, so as to enable him 
to postpone again the period of limitation which has 
begun to run against the family Gobind Coomae 
Chowhdey V Hfeo Chundee Chowdhey 

[7 W. B., 134 

28. — - — • Disaiihtg of heir — Cause 

of action — Under section H, Act XIV of 1859, the 
subsequent disability of an heir will not save a suit 
instituted aftei a lapse of twelve years from the date 
of cause of action when such cause of action arose 
during the lifetime of the ancestor. Mohabat Am 
V , Am Mahomed Khdae 

[3 B. L. B.,, Ap., 80 : 12 W. B., 1 

29. — Minority f Omission to sue 

within taree years after — The mere fact of a plain- 
tiff not smng within three years of his attainmg 
majority will not, in cases where Act XIV of 1859 
allows a general limitation of twelve years, bar his 
suit if brought within twelve years of the time when 
the cause of action accrued RADHAMOHUir Gowhe 
t?. Mohesh Chttkdee Kotwal . 7 W. K., 3 

SO. Disability of heir — Cause 

of action — 21, B. , and iV, three of the heirs of one 
.S’, sued the defendant in 1865 for possession of 
certain property left by M The defence was that 
the defendant had purchased the property from JEC in 
1851, and had ever since been in possession. The 
lower Couit found that the suit was barred as re- 
garded some of the plaintiffs, but that the other two 
plaintiffs, R and W , had not, at the time the suit 
was bi ought, exceeded their majority by three years. 
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the time allow^ed them by section 11, Act XIV of 
1859. Meld that, whether hmitation would bar j^. 
and N depended not on the qnestion whether three 
years from their majority had elapsed or not before 
the mstitntion of the suit, hut whether twelve years 
havmg elapsed from the cause of action in 1857, 
limitation operated as a bar If M had, at the time 
of his death, been out of possession for twelve years, 
then ffi. and JV would not he entitled to the extra 
three yeais after attaining their majority; but if he 
had died within twelve years, then the limitation 
should he calculated from the date of the cause of 
action to the date of his death, and then three years 
be allowed to It and N after they came of agq. 
Nhe Mohammed v , Thakooe Bibi 

[1 B. L. B., S. 2,8 

31. — Disability of heir. — Cause 

of action, — A. sued to set aside a deed of sale of 
certain immoveable property, which she claimed as 
the property of her husband. The deed of sale had 
been executed by her husband^s mother during her 
husband’s minority Her husband attained his ma- 
jority more than twelve years after the deed of sale, 
and died about a year afterwards, leavmg her, A , a 
minor A alleged that she had attained her majori- 
ty within three years of this suit BeZd, the suit was 
haired under section 11, Act XIV of 1859 The 
husband could have sued'*after attaimng his majori- 
ty, and the subsequent disqualification of the plain- 
tiff A could not extend the time Abhaya Btteg-a 
c. Haei Eeishna Gobs * 

[1 B. iT. B., S. IST., 2i : 10 W. B., 285 

32. Suit to set aside aliena- 

tion of ancestral property. — A suit to set aside ahen- 
ation of ancestral pioperty, where a period of twelve 
years from the date of such aheuation had elapsed 
duimg plaintiff’s minority, may be brought within 
three years (not twelve) from the time of his attain- 
ing majority. Chowdhey Zuhooettl Huq v , 
Bagoo Jan . . . .11 W, B., 532 

Affirmed on review, Bagoo Jan Chowdhey 
ZuHOOEUD Hhq ... 13 W. B., 69 

« 

33. and art. Cause of 

action. — Minoiity — In a suit by the reversionary 
heirs of one S to set aside an adoption alleged to 
have been made with the permission of S.^ the plain- 
tiffs alleged that S, died in that the adoption 

took place in 1845, and tha% they attained their 
majority respectively on the 26th September 1871, 
and the 20th December 1872 The suit was insti- 
tuted on 16th June 1873 Meld that the adoption 
having taken place after the death of 8 , file cause of 
action arose at the date of the adoption, as provided 
by art 129, schedule II, Act IX of 1871 ; and ”lhat 
the plaintiffs, not having been m existence when the 
cause of action arose, were not entitled to the benefit 

. of section 7, Act IX of 1871, so as to enable them to 
sue within three years %f attaining their majority. 
SlDDHESSHB DUTT D. ShAM ChAND NuNDTJN 

[15 B. Ii. B., 9, note : 23 W. B., 285 

See Meinmoyeb Ba:^a v Bhoobtjnmoyeb Da- 
BEA . . 15 B. Ii. B., 1 : 23 W. B., 42 
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34 , — — and art. 44.— 

Duahilifi/ of.-^-Aliemtion hy gumdian of piopeUy 
of mtnor, --Omse of aoiton — iT. E, chad lu 184 1i, 
Imvhig a widow, 0. jT., and a ixiiuor eon, Q> D. In 
IBdi'? 0 T, executed in favour of the dofeudant a 
inirasi ijara of certain property, but it did not appear 
wbctlicr siic so acted as guardian or motlior of Q, X). 
G. X), died in 1855 before attaining ina.ionty, and, 
under an anumati patro executed by K. i2. before bis 
death, the plaintiff was adopted iu 1858. 0, T, died 

in 1861. In a suit brought by the plamtifE m 1873 
to set aside the alienation by 0 T. in 1847 , — Held 
that, if the alienation was made by 0. T. as guardian 
of D t the suit was not barred, it having been 
brought within three years after the plaintit attain- 
ed his majonty, if made by her as a Hindu widow, 
the suit was still not barred, the cause of action not 
arising until bor death, when the plamtit was a 
minor. PaoaoNNA ISTath Koy Chowbey n. As'- 
zoLOifjirBssA Bkoum: 

[I* Ii. B., 4 Oala, 623 : 3 0. L. B., 891 

33 , . — * Mmoriiyn'-^Eig'hi io sue, 

— Personal exemption — Assignment hy mmor,-^ 
Under section 7 of the Limitation Act, a minor has, 
ih respect of a cause of action accruing during his 
minority, a right to sue at any tune v^ithm throe 
years of attaining his majority, hut if during his 
minority, or if after attaining his majority and 
within three years thereof, such person assigns all 
his rights and interests to a third party, who is sui 
guns, the Jattor cannot claim thcrtoxomptions accord- 
ed to the minor by section 7 of the Limitation Act, 
but IS subject to the ordinary law of limitation gov- 
erning suits in which relief of the same natuio is 
claimed Bujoua Kan'j? Stoma Sircab v. I^obo- 
KiSHORB Sbbma Biswa$. Samob Ali 0. Mahombb 
Kassim 

[I. Ii. B., 9 Calc., 663 : 12 O. Ii. B., 269 

33^ — Xiisahihty of minority , — 

Suit hy representaiim of minor in interest , — ^ Where 
a person whose right to sue is limited (say) to twelve 
years, lahouis under a disability such as is specified m 
Act IX of 1871, section 7, and the disability continues 
up to lus death, which occurs within those twelve 
years, leaving some (say eight) years to lun, lus re- 
presentative 111 interest nas only the remainder of the 
period of limitation (^.e , eight years in the case sup- 
posed) within which ^uO bnng his suit The fact of 
the representative being himself a minor does not give 
him any more time, as he can sue through his guar- 
dian 01 ^ next friend SooKH Moyrb Chowjdiieain 
13* EAaHUBRNBEO NaEAIN ClIOWDnilY « 

^ C24W,k,7 

This section does not apl^ly to suits for pre-emp- 
tion. ITudei the Acts ol 1856 juuI 1871 tho t.iso of 
MuETAZAt) IjAlla Nuesixo ISukae . 7 W. JR, 86 
decided that ss Jl and 13 oi the Act of J85i) did 
not apply to pre-einjiliou suits, and the cases of 
JuNaoo Lall Lala Alum Ciiano 

[7 W. B , 279 

* n 

and Raja Ram v. Baksi . I. L. B., 1 All., 207 
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the former under the Act of 1859 iind tin* laii.er nmb^r 
the Act of 1871, decided that thewetions relating to 
the diHabihty of minority lu those Acts did apply to 
such suits. 

s. 8 (1871, s. 8), 

1, ^ — Joint Hindu family, — Debt 

due^ to family,-^ Joint creditors '--"flui maunger of 
a joint Hindu family, of which S, was a minor 
member, lent money on behalf of the family to E, 
Tho time Imiited hy law for a suit for such money 
was three years from the date of the loan. During 
that period tluj^re were several members of tbe family 
who were sui juris After attaining his ago ot 
majority S, sued E for such money, and as the period 
limited by law for such suit had expii^i, relied .pn 
the saving provisions of section 8 of the Limitation 
Act, 1877. Held that, although during such period 
&, was one of several joint creditors who was umler a 
disability, yet as more than one member of tho family 
could have given a discharge to E, without S,^s con- 
currence, tho provisions of section 8 of the Li- 
mitation Act were not applicable, and his suit was 
therefore barred by limitation, Bueju Pea had 
SiNGir V, Kuwahisii Ali . I. L, B., 4 All., 612 

’ 2. — — Cause of action, Accrual 

of, durmy minority, — Minor's riyht to sue after 
aMahimg majority, — The planitifH having attained 
majority on the 11th March 3 {$82, smal tiie defend- 
ant, within three years from that date, upon a bond 
obtained m 1872 by his mother and guardian lu the 
planitill’s name alone. The defendant couiendetl 
that the plaintiff’s brother, who was capalile of giving 
a valid discharge to his debtors, having faded to sue 
within proper time, tho suit was barretl. On rel’er- 
once to the High Court, — Held that the suit was not 
haired The jilaintilFs brother not ijelug a party to 
the bond, section B of tho himltation Ac.t, Xv of 
1877, would not apply. The bond was passed to the 
plainfciif alone, and tho inght ol’ actum atermal io him 
on the Bth July 1878, Being then a minor, time did 
not hogiu to run until lu* attiuiu'd his majorijiy. 
Yekkabh Ramohandea n, Wamak Beahmadev 
[I, L. B., 10 Bom., 241 

s. 9, (1871, Q. 9). 

See s. 13 * I. L. B*, 6 Bom., 103 

[1. L. B., 4 All, 630 
I. L. B., 8 Bom., 661 

s. 10 (1871, 8. 10 ; 1869, s* 2)* 

See Aei\ 120 . I. L. B., 10 Bom., 242 

1 , — Trustee , — Bcnrmidar,'^A 

benami transaction does not (ireate tlu^ ri'lation of 
tiustee and ceitui que trust A Ijinamulir is not a 
Liustoi iM I bin Ibe meaning of sis turn 2, Act XIV ol 
1859. Uma SuNOAiit Dasi v Dwaexanatu itoY 

[2 B. L E., A. C., 284 • 11 W. B , 72 

2. 7^ jfstce — Mortqayec in pos- 

session . — A moilgegi'e lu juissi sHum alti'i the mort- 
gage has been satisUul is not a tuistce tor the mort- 
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gagor within the meaning of section 2 of Act XIV of 
1859. Lall Doss Jamal Ali 

[B. Ii. B., Sup. Vol., 901: 9 W. R., 187 

3. Trust — Master and servant 

-—A. advanced certain sums of money on different 
occasions to his servant, 5., for the purpose of erect- 
ing buildings, &c, for A, In a suit by A, for le- 
covery of the balance, B raised the defence that the 
suit was barred so far as it related to sums advanced 
more than three years before the suit Meld that 
the matter was of the nature of a trust, and limitation 
would not apply 'Naeayan Das u. Mahaeaja of 
Bttedwan . 1 B. Ii. R., S. H., U : 10 W. R., 174 

Trustee ^Mahomedan lady^s 

estate — In a suit by the purchaser of a Mahomedan 
lady’s share in her father’s property against her 
brother, it was held that, as the property while in the 
hands of the brother was in the hands of a trustee, 
and not in adverse possession, limitation could not 
apply. Bachaeam Chowdey v Mahtab Beebee 

[W. R.,1864, 377 

5. " — — - Trustee, — Depository, — Im- 

moveable property made over to defendant to sell 
and pay to plaintiff. — Limitation Act, 1859, cl, 15, 
8, 1, — ^Where immoveable property was given into 
the possession of the defendant, under an order of a 
revenue officer, which directed the defendant to sell 
the crops and, after payment of Government dues, 
to account for the profits to the plaintiff on his 
claiming it, it was held that the defendant was not a 
depository, but a trustee of the property. Vital 
VisHVAKATH Peabhu V, Ram Chaklea Salashiy 
Kieziee ... 7 Bom., A. O., 149 

6. Trustee, — Possession ^pro- 

perty not for personas own use — Where property 
is vested in a person partly for chantable purposes 
and partly for the benefit of others, and he is bound 
to use it for such purposes and not for his own 
advantage, he is a trustee within the meaning of Act 
XIV of 1859, section 2. Allbh Ahmed v Ndsee- 
BHK 21 W. B., 415 

7. Trustee. -^Idol. — In a suit 

by the representatives of a shebait to recover posses- 
sion of property of an idol from the assignees of 
a purchaser, on the ground that the purchaser was a 
mere trustee for the idol, and the defendants had 
notice of this or might have known it by reasonable 
enquiry, — Deld that the suit was not one which came 
within section 2, Act XIV of 1859, as a suit brought 
against a trustee. Beaja SuifDAEi Dbbi v. Ltjchmi 
KinrsvAEi , . . 2 B. L. R., A. C., 155 

S. C. on appeal to the Privy Council, Beojosoon- 
DBBY DeBIA V. LuOHMBE KoOKWAEEB 

ri6 B. Ii. B., 176 note 

8. Persons holding endowed 

property in trust — hmitation applies in the case 
of persons holding endowed property in trust and 
under accountability, but no indulgence should he 
shown to a plamtiff who brings forward claims so 
stale and antiquated that difficulty arises m finding 


0 
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any reliable evidence whereby to decide on thei^ 
validity and extent. Buzii Rohim v, LxTTAFtrT 
Hosseih. Khodejoohissa Bibee V, Lutafft 
Hossein .... W. B., 1864, 171 

9. Suit to establish right to 

beneficial interest in proceeds of dehutier land — ^A 
suit to establish a right to a beneficial interest m the 
surplus proceeds of debutter land adfter providing for 
the worship of the idol, where the parties were shehaits, 
was held to he not a suit between co-trustees to the 
share claimed, but one to which the Law of Limitation 
would apply Mohamaya Dosseb v, Hindoo Bashi- 
NEB Dossee . . . . 19 W*. B., 85 

10^ Specific trust — Suit to re* 

move trustee — In a suit brought for the purpose of 
removmg the trustees or managers of certain property 
which was made dehutter for the benefit of an idol, and 
of estabhshmg the plaintiff’s claim to be appointed 
trustee oi manager, it was objected that the suit was 
barred by limitation Seld that the suit was one for 
the purpose of following the property m the hands of 
ti’ustees within the meamng of section 10 of the Li- 
mitation Act, XV of 1877, and therefore limitation 
did not run. Sebbnath Bose v. Radha Nath Bose 

[12 C. Ii. B., 370 

Isuitf or possission against 

agent in charge of endowed property, — A suit for 
possession against an agent or deputy in charge of 
endowed propeity was not barre(| by limitation ac- 
cording to section 2, Act XIV of 1859. Gholam 
Nxjjjxjee V. Toossoodddck Hossein 

[1 W. B., 126 

12, Trustee , — Constructive 

trust — Court of Wards taking possession of estate 
under order of Government. — Mad, Beg, V of 
IBOd—Mad Beg FiJ o/ iW —The Government, 
by directing the Court of Waids to take charge of 
au estate during the minority of the next claimants, 
does not constitute itself a trustee for the rightful 
owner. The wrongful invasion or continuance m 
possession of a stranger, whether ’pfith or without 
knowledge of the infirmity of his title, will not make 
the wrong-doer a constructive tiustee unless he has 
been admitted into possession by a trustee. PalzondA 
Zamindae (Zemindae of Palkonda) V. Seceb- 
TAEY OF State fob India . 1^, L. B., 5 Mad., 91 

13, Co-sharers — Trustees , — 

The nou-receipt of a share of the profits of an estate 
is no cause of action between shareholders from which 
limitaiiion runs. Shibo Sdndaei DASf v. Kali 
Chdean Rai . . . B., 1864, 296 

14, Trusiee,^Daipress trustee. 

Absent co-sharer, — Section 10 of the Limitation 

Act, 1877, has reference to express trustees, and in 
order to make a person ai*. express trustee within the 
meanmg of that section, it must appear either from 
express words or clearly from the facts that the 
rightful owner has entrusted the property to the 
person alleged to be a tri^tee for the discharge of a 
particular obligation. In 1813, 8., being unable to 

5 I 
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pay tlio Oovemmoiit revenue duo on his land, aban^ 
doned lus village. In 1833, jff,, wlio had paid the 
revenue duo by and had taken, or obtained from 
the dovormneiii, possession of JSJ'a land, attested a 
vilhigo paper in which it was stated tliat, if S. re- 
turned and reimbursed him, he should be entitled to 
his land. Sixty years after S abandoned his village, 
w2?., as the representative of S., sued the representative 
of JB[ for such land, alleging that it had vested xn JS[, 
in trust to surrender it to 8 or his heirs on demand. 
As evidence of such trust, JB. relied on the village 
paper mentioned above, and on the village adminis- 
tration paper of 1862, m which it was stated that 
absent co-shaiers might recover their shares on pay- 
ment of the arrears of Government revenue due by 
them. Meld that such documents did not prove any 
express trust, within the meaning of section 10 of 
the Limitation Act, 1877, and the suit was therefore 
barred by limitation. Baekat v, Datjlat 

[I. X., B., 4 AIL, 187 

IB, Trust — Absconding eo- 

shurer, — Purchaser from remaining co-sharer y Eight 
of — Wheie a clause of the wa 3 ib*ul-urz of a village 
stated in general terms that abscondeis from such 
village should receive back their pioperty on their 
return, and certain person^ who absconded from the 
village before the wa 3 ib-ul-urz was framed sued to 
enforce such clause against the purchaser of their 
property from tljp co-sharer who had taken possession 
of it on their absconding, and wlio was no party to 
the wa^ib-ul-urz, alleging that their property had 
vested m such co-sharer in trust for \h.m\,’--Meld 
that, assuming the trust to be established, as the pur- 
chaser had purchased in good faith for value and 
without notice of the trust, and was not the repre- 
sentative of such CO- sharer within the meaning of 
section 10 of Act IX of 1871, and had been more 
than twelve years m possession, the suit was barred 
by limitation, Biabbx Lai« SAiiaA 

[I. L. B., 2 AIL, 894 

Kamai. Si3?raH t). BAtUM Fatima 

[1. Ii. B., 2 AIL, 460 

16, Trustee, — Executor , — An 

executor, who by the will is made an express trustee 
for certain purposes, is, as to the undisposed of residue, 
a tmstee within the scope of section 2 of Act XIV of 
1859, for the heir or»' heirs of the testator. Labltj- 
BHAI BAPUBHAI V MANKUYABBAI 

[]I* Xj, B,, 2 Bom*, 388 

17 , ly representatives of 

testator against defaulting executor, — WhiS.*e no 
steps had been taken against the assets of a default- 
ing executoi who died in 1836,— that the claim 
of the^representatives of the testator was barred by 
limitation, the Court declining to express an opinion 
as to whether, in another form of suit, the claimants 
might not follow their testator’s assets under section 
2. In bb FAnMBE’s Estate . . Cor., 68 

13 , ! ^pgcijto property , — 

cutors, --Trustees--^ Suit for acoottmf.— Xhe firm of 
a, Ty f Co, acted as agents for the trustees of G. 
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JO, It appeared, from entries in their books, headed 
** Account of the Trustees for Q, l)f^ that the firm 
had in their hands B 1 2,453 to th<5 credit of the 
trustees m 1848, at which time the firm stopiied pay- 
ment. JO, T,y a momhor of the linn of C., T, <f 
Qo,, and W, 8’., were the trustees. In the earlier 
accounts the names of E, T, and W, 8, both ap- 
peared ; in the later ones, — namely, from 1842 until 
they wore closed in 1848, — at the head of the account 
there was a memorandum written in small letters, 

E, T.y trustee,” but it did not appear that W S, 
had ever reijpunced the trust, oi conveyed the trust 
estate to E, T, In 1846 E, T, died, leaving Q and 
T,, the surviving partners of the hrm, the executors 
of lus will W, 8, survived E, T Jfll 1867, the 
representative of G, D. brought a suit for an account 
against G. and T., as the executors of D, T, Meldy 
upon the facts, that there was no proof that any 
specific property, the subject of the trust, had come 
to the hands of G, and T, as executors of E, T,, 
and any other claim was barred by section 2, Act 
XXY of 1859. Michael n, Gobdon 

C2Itid.Jur.,3S3*.8.,271 

19, — Trust, — Charge of debts 

by testator — A charge of debts generally by a testa- 
tor upon his property, or any part of it, will not affect 
limitation, because it docs not at all vary the legal 
liabilities of the parties, or make any difftTonce with 
respect to the oftoct and operation of the statute 
itself. The executors take the estate subject to the 
claims of the creditors, anti are in point of law trustees 
for the creditors, and such a charge adds ntitlung to 
their legal liabilities But the case is difforent when 
paiticular property is given upon trust to pay a 
particular debt or debts. In such a case the trustee 
has a now duty — not the ordinary duty of an executor 
to pay debts generally out of property genomlly, hut 
a duty to apply a pai'tioiilur property to siHuire a 
particular debt,* and there is a trust within the 
meaning of section 10 of the Limitation Act. Antjnb 
Mote Babi r, Gbish Chundeb Myti 

[I, Xi. B., 7 Calc., 772 : 9 0. X*. E., 827 

20 ^ — — Suit to recover property 

subject to a trust not carried Section 2 of 
Act XIV of 1859 is applicable to a suit for the 
recovoiy of propoity the possession of which had been 
transferred upon trust, and in respect of which there 
had been a disaffirmance of the trust, and a refusal to 
fulfil the conditions of the trust. Soomeun Hai v, 
Mahbsh Butt , . . . 4 XT. VV„ 88 

21, — - ^ Trustee,--^ Claim against 

rival trustee,--^A. claim to vindicate the personal 
right of a trustee to the possession of immoveahlo 
property against another person claiming such right 
m the same character is not governed by secjtion 10 
of the Limitation Act, 1877, Kabimshah «. Nattan 
Bivi . , . , I. X», B., 7 Mad., 417 

22. — Express trust, — Suit 

against trustees to charge property with trusi.*^ 
A suit against trustees for the purpose of charging 
certain property with the trusts declared by the 
author of the trust in respect of that property and for" 
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an account, is a suit to follow property, and, as sucli, 
IS not bailed by any lapse of time. Hueeo Coo- 

MABBB DOSSSE TabINI ChITEN BySAOE 

[L L. B„ 8 Calc., 766 

23. — Trust for spec\fi>c purpose* 

Implied trusts, — Adverse possession — Tbe words 
of section 10 of tbe Limitation Act of 1871 mean 
that when a trust has been created expressly for 
some specific purpose or object, and property has 
become vested m a trustee upon such trust (either 
from such person having been origma4Jy named as 
trustee, or havmg become so subsequently by oper- 
ation of law), the person or persons who for the time 
being may ^beneficially mterested in that trust may 
brmg a suit agamst such trustee to enforce that 
trust at any distance of time without being baiTed by 
the law of hmitation. The language of the section is 
specially framed so as to exclude imphed trusts, or 
such trusts as the law would infer merely from the 
existence of particular facts or fiduciaiy relations. 
KhEEODEMOI^EY DOSSBE V DoOEGAMOIfEY DOSSEB 

[I. L. B., 4 Calc,, 455 . 3 C. L. B., 315 

S. C m lower Court . . 2 C. Ii. B., 112 

24. and arts. 118, 133, 134. 

— Trust for a specific purpose^^ — Ter Gaeth, Q, J. 
— ^The words "in trust for a specific purpose” are 
intended to apply to trusts created for some defined 
or particular purpose or object, as distingmshed from 
trusts of a general nature such as the law impresses 
upon executors and others who hold recogmsed fidu- 
ciary positions. Ter White, J, — The words "m 
trust tor a specific purpose” are used in a restiictive 
sense, and limit the character and nature of the trust 
attachmg to the property which is sought to be 
followed. The phrase is a compendious form of 
expression for trusts of the natuie and chaiaeter 
mentioned in ai tides 183 and 134 of the Limitation 
Act, — ^namely, such as attach to pioperty conveyed m 
trust, deposited, pawned, or moitgaged. Gebeistdee 
Chtoeee Ghose V, Mackintosh 

[1. Ii. B., 4 Calc., 887 : 4 O. L. B., 193 

25. Trustee and cestui gue 

trust,' — Will , — Void gift, — Tesidue, — Gift of in- 
terest, — Share of rents and profits, — Corpus of 
estate, — A, by his last will and testament gave his 
property to trustees, partly in trust for rehgious 
and other purposes, and partly to pay thereout to 
certain persons and their heirs for ever certain an- 
nuities, being fixed portions of the net profits of a 
certam estate called the Hurro estate which amounted 
to B3,150 A diedmjN’ovemberlSGS. On the 11th 
of August 1879, the heir of one of the annuitants 
instituted a smt claimmg a share under the will, and 
asking for a partition of that share. The plaintiff 
alleged, besides, that certain of the tiusts and pio- 
visions in the will were invalid in law ; that, conse- 
quently, a large portion of the testator’s property 
remained undisposed of at Ms death, and she claimed 
a share of this residue as one of the heirs of the 
testator. TLeld that, under the circumstances, the 
gift of the shaie of the rents and profits amounted to 
A gift of a share in the corpus of the estate ; and 


XiIMITATIOH ACT, 1877, s. XO‘-~eontinued» 

that, in respect of that portion of the plaintiff’s 
claim, the smt was not haired by limitation. Khe^ 
rodemoney Dossee v. Toorgamoney Bossee, I. T, T,, 
4 Calc,, 455 s Greender Chunder Ghose v. Machm- 
ioshy I L 4 Calc,y 897 ; Anund Mbye Bah v. 
Grish Chunder Myii, I, L, Ry7 Calc,, 772 , Mannojc 
V. Greenery B R ,14 Rq , 456, and Soolemoy Chunder 
Bass V. Monohari Bosses, 1 L, R,, 7 Calc, 269, 
cited Where an estate is given by will to trustees 
for religious and other purposes, some of which are 
mvahd or fail, the heirs of the testator may he 
haried by limitation from recovenng the portion un- 
disposed of, though they might still bring a suit 
agamst the trustees to compel them to properly ad- 
ministei the trusts which had not failed Heman- 
eiNi Dasi V Nobin Chand Ghose 

[I. L. B, 8 Calc., 788 : 11 C. L. E., 370 

26, - — Rxpress trust — Where 

the property became vested in the defendants for 
specific pm’poses, and, although it was no longer in 
their hands, the money could be traced to the hands 
of the tiustees, and the losses were caused by their 
misconduct and improper dealmg with it, — Seld that 
the suit fell within the section, and that, under the 
provision of section 10 of the Limitation Act (XV of 
1877), it was not barred. 'Thakeesey Dbveaj v 
Hxjebhttm Nhesey . I. Ii. B,, 8 Bom., 432 

27, 5 and art. h%--Trust for 

specific purpose — Money received — B., sued his 
father and brother A, for partition of the family 
estate, and obtained a decree by which he was entitled 
to recover, inter aha, one third of a debt due to the 
family. In May 1878 the debtor, having received no 
notice of R^s claim, paid the debt to the father. The 
father died and Ms estate came into the possession of 
A, Seldy in a suit brought by R, in July 1881 
agamst A, for one thud of the debt, that the money 
received by the father was not held in trust for a 
specific purpose within the meaning of section 10 
of* the Limitation Act, 1877, and that the suit was 
barred by limitation under article 6fi of schedule 
II of the said Act AebnohaIiA Piblai v, Kama- 
SAMYA PiLBAi . , I. Xj. B., 6 Mad., 402 

28, Allegation of holding in 

trust, — By Act XV of 1877, section 10, where pro- 
perty has become vested in a p^'son m trust for a 
specific purpose, a smt to follow such property m Ms 
hands is not barred by lapse of time. Acting under 
Begulation V of 1804, the Court of Wards took 
charge an impartible zemindan, on the 'death of 
the zenundar, leaving minor sons, of whom eld^t 
was afterwards recognised as heir and received pos- 
session on attaining foil age. Upon a subsequent ad- 
3 udication of forfeifore against him under Eegula- 
tion VII of 1808, the Government ohtamed possession 
of the zemmdari. Meld that the Government was 
not placed in the position of a person in whom 
property had become vested for a specific purpose, 
and that the above section was not apphcahle to pre- 
vent the operation of the law of hmitation under Act 
XV of 1877, which barred the smt brought by another 
of the sons, alleging title to the zemindan. Vizi- 
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AHAMAKASSTJ SeOEETABY OE StATE EOE IwBIA IN 
COUNOTE 

[I. L. E., 8 Mad., 625 : L. B., 12 I. A., 120 

29. and arts. 118, 128, and 

146. — Limitation of suit relatinff to property held 
%n trust, — A smt, m order to f<iU withm Act IX of 
1871, section 10, excepting suits against trustees from 
limitation, must be brought for the purpose of re- 
covering the trust property for the benefit of the 
trust ; that section meaning that when trust property 
is used for some purpose other than that of the trust, 
It may he recovered, without any bar of time, from 
the hands of those m whom it has been vested in 
fjL'ust Where the plaintiff sued to enforce Ins own 
personal right to manage an endowment dedicated to 
religious purposes, there being no question wbetbcr 
01 not tbo property was being applied to such pin poses 
by tbo manager in possession, the above section was 
held inapplicable. The possession of the defendant 
having been adverse for more than twelve years, — Eeld 
that tbo suit imgbt fall within article 128 or 145 of 
tbo second schedule of Act IX of 1871, in force when 
tbo suit was brought. If it fell within neither 
of the above, it would be barred under article 118 
Balwant Bao V, PuEAN Mae , I. L. B., 6 All., 1 

S. C. Balwant Eao Bishwant Chanbea Choe 
m PuBAN Mae CnAtiBB . L. B., 10 I. A., 90 

30. — Trust, — Resulting trust, — 

Suit against trustee for possesion of share, and for 
account and recovery of profits, — M, and 8, purchased 
certain property 30 intly in 1865, and had equal inter- 
ests in it till 1868, when M.’s interest was reduced to 
one thiid. 8, paid the entire purchase-money in the 
first instance, and incuired expenses in conducting suits 
for possession of the property, and for registration of 
the deed, and ultimately obtained possession in 1869 
or 1870, and tooh the profits fiom that date. M, did 
not pay any part of the money up to 1870, and it was 
not till 1871 that the whole of his share of it was 
subscribed, and he paid little or nothing towards the 
expenses Subsequently bo sued 8, for possession of 
his share, to'^have an account taken of the profits, 
and to recover his share of them with future mesne 
profits and costs. Meld that, under the above cir- 
cumstances, there was a resultmg trust in favour of 
the plaintiff, and the defendant became hable to 
account to him for his share , but inasmuch as there 
was no express trilst, and the property did not be- 
come vested in trust for a specific purpose within the 
meaning of section 10 of the Limitation Act, and the 
suit wa^ not brought for the purpose of following 
such trust property in the hands of a trusteor within 
tjje meaning of the section, such suit was not one 
which, under section 10, might not bo baired by any 
length of time. jSuhoant Mao Bishmant Chor v 
Muran Mai Ohaube, L, M., 10 L A., 90, referred to 
Mxthammad HABiBTTEEAn Khan d, Saedab HxTSArN 
Khan I. L. B., 7 AU., 26 

— Constructive trust, — B and 

D , father and son, wore jointly entitled to a moiety 
of certain property, B,*s brother M , and K,, JE.'a son, 
being jointly entitled to tbe other moiety. B, and D, 
were transported for life. Thirty years afterwards 
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(B, having meantime died) D loturued from irans- 
portiitKin, and asneried his right to a moiety against 
a person deiiving his title from M, and K , who had 
taken possi'ssion ot the whole. Meld, looking to all 
the circumstanci^s ol the ease, that M and IC had 
taken possession aubjeet to a constructive trust in 
favour of B, and D , and that accordingly M, was 
entitled to assort his right, and no hnutation could 
affect it. Dtjeo-a Peasai> v, Asa IUm 

[I. L. B., 2 All, 861 

32, and art. 98. — Liahhty 

of estate of aeceased director. — Banker, Who is a.— - 
The plaintiffs^ company wont into liquidation early in 
the year 1879, in consequence of losses ustained by 
the failure of Nursoy Kosaowji & Co., winch firm 
had been tbe bankers of tbo said company. The said 
firm bad stopped payment on tbe 2Gth December 
1878, having then in its hands the sum of ii8,8U,250- 
14-1, belonging to the company. In this suit the 
ofilcial hcpiidators of the company sought to re<‘over 
that sum from the defendants, who had been direc- 
tors of the company, and a further sum of B2,48,U70- 
14-0 as damages sustained by the comjiany through 
the fraud and gross negligence of the defendants in 
permitting Nursoy Kesaowji, the agent of the com- 
pany, to deal with certain shares for his own pur- 
poses One of the defendants (No. 3) died after 
the institution of the suit, and his sons were made 
parties Meld, that the estate of the deceased di- 
rector was liable, on tho ground that the misfoa- 
sanco of a director is a breach of trust, and not a 
more personal defa^ult Meld, further, that the claim, 
not hoing a claim for any Hpecific property still in the 
hands of the representatives, was not covered by sec- 
tion 10 and article 08 of the second schedule of the 
Limitation Act, and was baired by the lapse of three 
yeais hut that as the limitation counted from tho 
date of tho institution of the suit, and not from tho 
(late of tho amendment of thi‘ planit, the whole chum 
survived in this case New FEKMiNCi KSPiNNiNa and 
Weaving- Company v, Kicssowji Naik 

[L L. B., 9 Bom,, 873 

88, Creditor* s trust fund , — 

Suit for distribution of unclaimed d'loidends — -Where 
a creditors trust deed contained no piovision for re- 
distribution of unclaimed dividends and a suit was 
brought by tbe ropreseutatives of one ot the creditors, 
party to the deed, for tho administration and distri- 
bution of funds in the defendants’ possession allotted 
to other creditors by way of dividends but unclaimed^ 
by them for forty years Semble , — That as the trust 
sought to bo established in favour of the plamtiffa 
would be a resultmg trust not expressly declared, sec- 
tion 10 of tho Limitation Act, 1877, would not apply. 
Maniokaveeit Mtoaei a. Aebuthnot <&. Go, 

[I. L. E., 4 Mad, 404 

3^ cestui que trust 

against trustee, — Trust — A, alleged that his father 
B had, bcfoie his dcatli, placed m the hands of C. a 
coi tarn sum of mom‘y, and had also transferred to 0* 
hislandt'd proiierty upon trust, that 0. should, during 
tho miuoiity of A,, hold tho money and manage tho 
propel fcy for the benefit of A., and maintain A,» and 
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should, on A attaining* his majority, make over to 
him the property and so much of the money as should 
then be unexpended ; and that <7. had accepted the 
tiust, but, upon A/s coming of age, had lefused to 
render any account. A , accoidingly, brought a suit 
foi an account C pleaded that A had attained his 
majority at a much earlier period than he alleged, and 
that the suit was barred by hmitation A replied 
that, under section 10 of Act XV of 1877, his suit 
could not be baried by any length of time. Seld 
that section 10 of Act XV of 1877 did not apply to 
such a case, and that A suit would be haired if not 
bi ought wuthin six years from the time* when he at* 
tamed his majority, and became entitled to demand 
an accounta^ In India, smts between a cestui que 
tt ust and a trustee for an account are governed solely 
by the Limitation Act (XV of 1877) , and unless they 
fall within the exemption of section 10, are liable to 
become barred by some one or other of the articles in 
the second Schedule of the Act. To claim the benefit 
of section 10, a suit against a trustee must he foi the 
purpose of following the trust-property in his hands. 
If the object of the suit is not to recover any property 
tn speciBi but to have an account of the detendant^s 
stewardship, which means an account of the moneys 
received and disbursed by the defendant on plaintiffs 
behalf, and to he paid any balance ivhich may be 
found due to him upon takmg the account, it must 
be brought within six years from the time when the 
plaintiff had first a right to demand it Saroda 
Pershad Chattopadhya V Beojo Nath Bhutta- 
CHAEjEB I, L. B., 5 Calc., 910 ; 6 O. L. E., 195 

s. 12 (1871, s. IS ; Act VIII of 

1859, s. 333). 

See Art 177 . I. L. R., 1 All., 644 

Computation of period of 

limitation — Day on lohich cause of action arises — 
In calculating the period of limitation for bunging 
suits provided by Act XIV of 1859, the day on which 
the cause of action arose was to be excluded from the 
computation. Mttbdy Chinna Comaeappa Setti v 
Ramasamy Setti ... 4 Mad., 409 

Dheshun Labl Sahoo v, Asmutoonissa 

[19 W. R., 94 

2. Calculation of period of 

limitation — In calculating the period of limitation 
for bnngmg suits, the day on which the cause of 
action arose should be included m the computation , 
and m excluding from the Hmitation the period 
during which a suit was pending, the day on which 
proceedings therein were commenced and the day on 
which they ended should both he counted. Hitbeo 
SoONDEEBE DABBA V. KaBLYMOHUH 

[Marsh., 138 : W. R., F. B., 46 : 1 Hay, 301 

3^ JSscclusion of day on whioTh 

contract is made or debt is payable — The date on 
which a contract is made is to be excluded in com- 
puting the time allowed for its performance The 
date on which a debt becomes payable is to be ex- 
cluded m calculating the peuod of Hmitation, 
Lakshfman Saehaeam V. EAinj bin Sidoji 

[6 Bom., A. C., 61 
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4. r JExclusion of day on which 

agreement was made, — In a smt for balance of an 
account stated, the defendant had given a written 
acknowledgment, on 22nd July 1867, that the sum 
sued for was due from him to the plaintiff The 
plaint was presented on 22nd J uly 1870 Seld, the 
day on which the acknowledgment was made was to 
be excluded, and, therefore, the suit was not barred, 
Madan Mohhn Das v, Gabb Mohitn Siekar 

[6 B. L. R., 293, note 

5. Qfi lond — Exclusion of 

date of bond — The day mentioned in a bond for the 
repayment of money as that on which the money is 
to he repaid is to he excluded from the period of com- 
putation under the Limitation Act The borrower in 
such case has until the last moment of the day men- 
tioned for the payment, and the right to sue accrues 
not on, hut from that day. Ex paete Pabany 
Andy Piibay ... 4 Mad,, 830 

6. Smt on bond — Exclusion of 

day specified for payment, — Limitation Act, 1871^ 
s — In a suit on a bond where a day is specified 
for payment, the period of Hmitation is to be com- 
puted from, and exclusive of, the day so specified as 
being the day on which the right to sue accrued. 
Ram Chden Dey v Ina Sceix . 24 W. R., 463 

7. JELohday, — Cause of action. 

— Promissory note payable on demand, — ^The plaintiff 
sued on a piomissor^r note payable on demand dated 
November 14th, 1867 He filed his plaint on Novem- 
ber 14th, 1870, that being the first day on which the 
Court was open after the Durga Puja holidays. The 
13th November was Sunday LCeld^ the day on 
which the note was made was to be excluded m com- 
puting the period of Hmitation, and that, therefore, 
the suit was not barred. Abdul Alt ® Tabaohand 
Ghose . . . 6 B. L. R., 292 

S. C on appeal. Tabaohand Ghose x, Abdul 

Ali . 8 B. L. R., 24 : 16 W. R., O. C., 1 

Muhtab V Ram Dyal , . 3 Agra, 319 

« 

8. Ciml Procedure Code^ 1839, 

s 246. — Time for suing — The day on which judg- 
ment IS pronounced is not to be reckoned within the 
time allowed for brmging a suit under section 246 
Petambub Shaha Kueoona Moyeb Bebea 

[W. B„ 1864, 321 

9 ^ Civil Procedure Code, 1839, 

s 246 — ^The day on which the order under section 
246 w*s passed must be excluded in computing the 
yeai allowed by that section Kasheenath Shaha 
t?. JoasKDEONATH Baboo . . 22W, B.,’58 

. 10. " Computation of period of 

— Civil Procedure Code, 1859, s. 246, — In computing 
the time for bringing a «uit to set aside an order 
made under section 246 of the Code of Civil Proce- 
dure, the date upon which the oider is signed, and 
not the date upon which it is verbally made, should 
be consideied Bapu BiSr Ibhtae v Laeshuman 
Baji 10 Bom., 19 



DIGEST OE CASES. 


( 317G ) 


/ 

3175 ’j 


LIMITATION ACT, 1877, 8. IZ—eonitmed. 

Computation of 

Mvckmon of day mdar s, 20 of the Limdatton Ad, 
JSo9 ““The (lay on which ihc application for <*vccu- 
tion 13 made la noi to ho roekonod m com]iutinjaj iho 
tlnce yeara allndod to in section 30, Act XXV of 
1859, Vikas AMT Mupali v Manomma^^st Ammax, 
VbNKA^PA BaTuAKBISUITA ChBTTC V. VlJtAKAaTT- 

KA]DHA Valaji Kbisena GoPAXiBK 4 Mad., 32 

12 . Act IX of 1B71, IB — 

Coinp'Utation of period of calculating 

the period of limitation pi escribed m schedule IX of 
Act IX of 1871 for apphcations as well as for suits 
and appeals, the day on which the order or decree 
appealed against was made should be excluded. 
auJAB 7) Babvb . I. Ii, B., 2 Bom., 673 

Manoeabak Kabeiakdas -r, Batilae Lalseab-- 
kab . . . .6 Bom., A. 0., 39 

13. Mxeouhon of decree . — 

JSoliday. — Sunday, — A decree was passed on the 6th 
September 1865. Application for execution was 
made on 7th September 1808, the 6th September 
1868 was Sunday, Meld that the day on which 
the application for execution was made was not to bo 
excluded from the computation, and that the applica- 
tion must bo made within three calendar years from 
the passing of the decree.,. IChodib Lae Biswase 
Kebwab 

[4 B. Ii. B., A. C., 131: 13 W, B., 122 

But see BbajSibjehabi t?, ICaij^e Boy 

p. B. Ii. B., S. K., 1 

S. C. Bbojto Behabbb Sahoy v. Bewae Ram 

[10 W. B., 6 

This section does away with the case of Eeias u. 
Habooe Mooshee Mooshbb 

[1 Ind Jur., N. S., 18: Bourke, 382 

in which it was held that on the original side delay in 
furnishing office copies of judgments afforded no 
ground for not fihng the memorandum of appeal 
within the time prescribed. 

14 ., Time for ohtaimng copy 

of judgment.--^ll)xQi time which intervenes between 
the putting m stamps and obtaining a copy of the 
decree should be excluded from the time prescribed 
for the presentation of an appeal Laee Q-obaefate 
Sahee Deo u. Pueum Koobwab 

r [5 W. B., Mis., 44 

Oopeeeath Boy d. Gopeenate Chattbrjee 

[6 W, B., Mis., 106 

15 . — t JDeduehon of Umefneoes^ 

sary for oMaimng copy of decree. — Copy of judg- 
ment. — Appeal — In computing the perio(i of ninety 
days under section 13 of Act IX of 1871 for filing an 
appeal, the appellant is, as a matter of right, entitled 
to deduct the number of days xequirod for taking a 
copy of the decree only. The woid decree ” m that 
section does not include the ludginent ” Uude^r the 
circumstances, howevm, the Court adiiutted the ap- 
peal although presented aftei time IIobie Pat- 

TECA V BEOWANBEBVM * 

[15 B. L, B., 273, note ; 21 W. B., 308 
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15 , — Daduvtton of Imie nece'i^ 

sarf/for obtaining copy of dco computing the 

period of hmitatiou jnvHC'nbed for an appeal hy seu- 
iion 13 of Act IX ol lB7l, the tim(‘ from which the 
period must he taken to run is tht‘ date of the decree 
appealed against, and the days whii'h, muhu* that 
se(*tion, may he oxiXnded arc only the days reipiisitc 
for obtaining a copy of the diH*roG. But if m any 
case it IS impossible for the apptdlant to obtain a copy 
of the decree or to obtain a copy of the ,')udgmont m 
time, the Court, if satisfied that the appellant is not 
to blame, may consider that there is sufficient cause 
within the mf^anmg of section 5, clause h of Act IX 
of 1871, and may, on aiiplication, admit the appeal 
after the peribd of limitation prescribeO>y the Act 
Jag-abnath Singh d Skewbatan 

[15 B. B. B., F. B., 272 ; 24 W. B., 105 

17. — -■* Application for copy of 

decree. — Practice . — A suit for possession of land 
having boon decided on the 6th January 1881, a copy 
of the judgment was applied for on the 7th January, 
but the paper and fees for tbe cojiy were not deposit- 
ed till tlio following day The copy was delivered on 
the 31st January, anil an appeal was tiled by the 
applicant on the 2nd Maixdi. The Court to which 
the appeal was picsented held that, according to 
th(‘ piactice of the Court, the Ibes ought to have been 
paid on tlie day on which the application wavS made, 
and in calculating the period of limitation oxcludeil 
only the period between the 8tU and 3 1st January, 
and accordingly rejected the appeal as having boon 
presented one day late. Mold, on appiMil to the High 
Court, that the ipiestion as to whothei the period ex- 
cluded should have begun on the 7th or Sih was a 
matter to he detennmod hy the practice of the Court. 
Nobin Ceenbeb Boy v, Bbojbnero Ooomau Boy 

[12 a I*. E., 641 

18 . gjjid art. 161. — Appeal, 

— Time requinte for obtaining a copy of the decree. 
— A plaintiff wishing to appeal fioin a decision 
passed against him on tiu* original side of the High 
Court, dated 16th August 1883, presented for filing 
his momorandum of appeal to the Bogistrar on the 
5th Soptombei 1883, hut by reason of tiie deoteo not 
having been signed on that date, no copy of the de- 
cree was presented therewith. The Bugistrar re 
fused to accept the appeal. On the 6th September 
the decree was signed, and on the 7th an office copy 
thereof was obtained by the defendant’s attorney, 
who, on the 8th September, served a copy at the 
office of the plaintiff’s attorney. On the 12th Sep- 
tember, the plaintiff applied for an office copy, which 
he obtained on the 13th, and on the 15th tendered 
such copy and his memorandum of app(*al to the Bo- 
gisirar The Bogistrar refused to accept the appeal, 
unless under an order of Court, it being in his opi- 
nion oufe^ of time. On the 6th December 1883 a 
Judge sitting on the original side admitted the 
appeal. The ai>peal snhseipiently came on for hear- 
ing, when the defendant touleuded that the a^ipeal 
was li.U’ied, it not having been Hied withm twenty 
(lays from tin* dati' ot the detiee The Couit held 
tint the ap})e.il w is so hai j i‘d Held, on review, that 
the plaintiff having allowed five days to expire after 



{ 3177 ) 


DIGEST OF CASES. 


( 3i78 ) 


LIMITATION ACT, 1877, a. 12 and art. 

151 — continued, 

the decree was signed before applying for a copy, 
and not having filed his appeal, after so obtaining a 
copy, at the earhest opportunity possible, such a de- 
lay being entirely unaccounted foi, could not be held 
to be time requisite for obtainmg a copy of the de- 
cree,” and that, therefore, the appeal was out of 
time. Rahex Beoughton’ 

[I. L. B., 10 Gale., 662 

19. ^Exclusion of time necessary 

for obtaining copy of judgment — Certain accused 
persons were convicted on the 29th Feb^ary 1884, and 
made their first apphcation for a copy ot the judgment 
on the March, tendering stamped paper for such 
copy on^^ 26th and 29th March. The copy was 
prepared on the 30th, and the prisoners, who had 
been admitted to bail on the 5th March, presented 
their appeal on the 7th April 1884, which was reject- 
ed as bemg out of time. Held that the appeal ought 
to have been admitted. In the hattee oe Jhabbtj 
SXNHH • . . . I. L. E., 10 Calc., 642 

20. — Appeal under cl 10 of 

the Letters Eateni — In computing the period of 
limitation prescribed for an appeal under clause 10 
of the Letters Patent, the time requisite for obtain- 
ing a copy of the jud^ent appealed from cannot be 
deducted, such copy not being requned under the 
rules of the Court to be presented with the memoran- 
dum of appeal. Fazah Muhammad -y. Phud Kuae 

[I. L. E., 2 AU., 192 

21. Time for obtaining copy 

of decree, — In computing the time required for ob- 
taimng a copy of the decree appealed against the day 
on which the stamp paper was deposited and the day 
on which the copy was supphed must each be count- 
ed. Bees Chundee Joobeaj o. Mohamed Asg-ue 

' [W. E., 1864, 145 

22. Delay in appealing — 

Time for obtaining copy of decree — Cwil Procedure 
Code, 1859, s 333 — In calculating the ninety days 
allowed foi an appeal by Act VIII of 1869, section 
333, the period between the date on which judgment 
was pronounced and that on which the decree was 
signed Ijiy the Judge was allowed to be deducted, as 
commg withm the words, " exclusive of such time as 
may be requisite for obtaming a copy of the decree ” 
m that section In the mattee oe Chowdhey 
Mohendeo ISTaeain Roy . . 18 W. E., 512 

23. — - Time for obtaining copy 

of judgment, — The "time requisite for obtaming a 
copy of the decree ” appealed against, which, under 
section 12 of the Limitation Act XV of 1877, is to be 
excluded in computing the period of limitation for 
the appeal, is determined when the copy is ready for 
delivery. Gopal Chundbe Roy u Beojo Behaey 
Mitteb .... 9aii.E.,293 

24. — Appeal presented after 

time.-^Time requisite for obtaining copy of decree, 
— Where a decree was passed on the 22nd-.September, 
and apphcation for a copy was made not untih 29th, 
and then with insufficient fohos, and the Court was 
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closed for the vacation from 30th September to 1st 
November, the deficient fohos bemg filed on the day 
it reopened, 2nd November, the copy dehvered on the 
6th, and the appeal filed on the 14th, — TLeld that 
the appeal was out of time under section 12 of the 
Limitation Act, the appellant not bemg entitled to a 
deduction of the time occupied in ascei taming what 
the requisite number of fohos was Gung-a Dass 
Dey n Ramjoy Dey . I. L. E., 12 Calc., 30 

25. Exclusion of time between 

delivery of judgment and signing decree — Time for 
obtaining copy of decree, — ^ Where a suitor is unable 
to obtain a copy of a decree from which he desires to 
appeal, hy reason of the decree being unsigned, he is 
entitled under section 12 of the Limitation Act ^to 
deduct the time between the delivery of the judg- 
ment and that of the signmg of the decree m com- 
putmg the time taken in presenting his appeal. 
Bani Madhub Mittee V, Matungini Dassi. 
Kadi Shunkee Dass v, Gopal Chundeb Dutt 

[I. L. E., 13 Gale., 104 

26. and art, 154. — Appeal 

by prisoner, — Limitation, — Time necessary to ob- 
tain copy of judgment, — In computing the period of 
limitation prescribed for an appeal from a sentence 
of a Criminal Court hy article 164 of schedule II 
of the Limitation Act, 1S77, the time taken in for- 
warding an application hy a prisoner for a copy of 
the judgment and in transmitting the same from the 
Court to the jail^must be excluded. Queen-Em- 
PEESS V, Lingaya . I. L. E., 9 Mad., 268 

27. — Computation of limita- 

tion — Act XIV of 1859, s 1, cl, 6 — In computing 
the period of limitation under clause 6, section 1, of 
Act XIV of 1859, the day on which the awaid was 
passed was to be excluded. Rumonbb Soondeey 
DOSSIA V, PUNOHANUN BoSE . 4. W. E., 105 

s. 13 a871, s. 14 ; 1859, s. 13). 

X, Ignorance of defendants 

residence — Absence from India — Ignorance of de- 
fendant’s residence does not fall mthin any of the 
provisions of the Limitation Act, extending the 
periods of limitation prescribed by that Act. But 
under section 13 plaintiff is entitled to exclude from 
the computation of the periods of limitation appli- 
cable to his claims, the time during which the de- 
fendant is absent out of Bnti^ territories. The law 
of limitation bemg a law '^Mch bars the remedy, and 
does not destroy the right, if by any of its sections 
indulgence is shown to suitors, the Court will feel 
hound to give full effect to the language in which 
that indulgence is conceded Mahomed Museeh- 
ooD-EEN Khan v, Museehooddben 

t2 N. W., 173 

2. and s. 9. — Continuous 

running of time, — Exclusion of time of defendants 
absence from Eritish Zwrftas.— -Section 13 of the Li- 
mitation Act, 1877, is not in any way affected or 
quabfied hy section 9 of the same Act In comput- 
mg, therefore, the period of limitation prescribed for 
a suit, the time during which the defendaut has 
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"been a'bsent from British India should he excluded, 
notwithstanding that such peiiod had begun to run 
before the defendant left British India. Narronp 
BJbimp V. Mugmram Oiandajii I. L, JB., 6 Bom,, 
103, dissented from. Beake & Co. -o. Davis 

[I. L. E., 4 All., 530 

3, X)efendanfs absence from 

British India — Computation of the period of li- 
mitation. — Adjusted and signed account — Sections 
9 and 13 of Act XV of 1877 adopt the law of 
limitation in England, and they must be read 
together in computing the period of limitation 
Where the statutory peiiod has once begun to run in 
respect of any cause of action, the subsequent ab- 
sence of the defendant from British India will not 
stop it fiom runmng The defendant adjusted and 
signed his account with the plaintiffs in Bombay on 
the 13th of January 1871, and shortly afterwards 
went to reside out of British India, in the territories 
of His Highness the Nizam There was no subse- 
quent payment of interest as such, and no payment 
of any part of the piincipal. Reid that the plain- 
tiffs* suit for the balance of the account was barred 
by the law of limitation, not having been brought 
%vithm three years after the ad 3 ustment. Nabeonji 
Bhimji tj. MuaNiEAM Chandaji 

L. B., 6 Bom., 103 

4. Defendant's absence from 

The plaiAtiff sued on a bond, dated 20th 
August 1879, payable hy monthly instalments, the 
first to be due on 4th September 1879; the bond 
provided that, if default should he made in one 
instalment, the ohligoi should, if so required, pay 
the whole amount. The defendant made default 
in the fourth instalment, and no more instalments 
were paid, and no demand of payment was made 
until 30th January 1884. The suit was hi ought on 
28th April 1884. The defendant had been absent 
from India for more than two years and three 
months, out of the four years and four months which 
had elapsed between the date of the defendants 
default, and the ^ate of suit Beld, dissenting from 
Raronji Bhimp v. Mugmram Chandaji, I, D. B*, 6 
Bom , 103, that, even if the cause of action had aiisen 
on the 4th December 1879, nevertheless the suit was 
not barred, inasmuch as the period during which the 
defendant had been absent from India was to be de- 
ducted m computing tiie period of limitation. Han- 
MANTEAM SaDHUEAM PitV V. BOWIES 

[I. L. E., 8 Bom., 561 

6. Absence of defendant from 

British Section 13 of the Limitation '•Act, 

which excludes the time during which a defendant 
has been absent from^ British India in computing the 
period of limitation foi any suit, does not apply to a 
case when, to the knowledge of the plaintiff, the 
defendant, though not lesidmg m Biitish India, is 
represented by a duly constituted agent and mookh- 
tar HAEEiJsroTON v. Oonesh Roy 

[I. I., E., 10 Calc., 440 

3, — British India, 

•—Broceedings m exeiuhon of (fecrefe,*— The provi- 
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sions of section 13 of Act XV of 1877 are not appli- 
cable to proceedings m the execution of a decree. 
Ahsan Khan v Ganga Ram 

[I. L. E„ 3 All., 185 

s. 14 (1871, s. 15 ; 1859, s. 14). 

See Limitation Act, 1877. 

[I. Xi. E., 10 Calc., 748 

See s. 5 . , I. L. B., 6 AU., 691 

See Aets. 128, 129. 

([1. Xi. E., 5 Bom., 48 

The corresponding section of the Act of 1859 was 
held not to apply to cases under the RenL.Act X of 
1859 Roy Kally Peosonno Sein r. ESeto Nund 
Dundee . , . W. E., 1864, Act X, 13 

Soudamonee Dosses v Pooeno Chundee Eoy 

[W. E., 1864, Act X, 113 

Dabee V. Nukeesunnissa 

[W. E., 1864, Act X, 116 

JUGGUENATH ROY CHOWDHEY V. RaJ ChUNDEE 

Roy . . . W. E., 1864, Act X, 120 

Ram Sunkue Sanaputty n, Gopaud Kishbn 
Deo IW. E.,68 

Modhoo Soodun Mojoomdae Beojonath 
Koond Chowdhey i 5 W, B., Act X, 44 

Nor to its amending Act for the North-West Pro- 
vinces, Act XIV of 1863. Nona v, Dhoomun Dass 

[6 3N. W., 30 

It was also held not applicable to section 42 of 
Bombay Act VII of 1867. Haei Eamchandea d. 
Vishnu Keishnaji . . .10 Bom,, 204 

1 . and s. 6. — Application 

to special lam, — Bombay Distnot Municipal Act 
{Bom, Act VI of 1873), s, 86 ,-^T\iq general 
piovisions of the Limitation Act, 1877, are appli- 
cable to cases for which periods of limitation are 
specially provided by local or special laws. There- 
fore, where a suit was bi ought in the Court of 
the District Judge of Belgaum on 30th January 
1882 and was subsequently presented on the same 
day in the Court of the Suboidinate Judge of 
Belgaum, the High Court held that the provisions 
of section 14 taken with section 6 of Act XV of 
1877 applied to the case so as to exclude the 
period between 30th January and 6th February 1882 
m computing the period of three months prescribed 
by the Bombay District Municipal Act (Bombay Act 
VI of 1873) section 86. Golapchand Rowluhha v. 
Krishto Chunder, I D. B ,5 Calc., 314 , Nijahutoola 
V Wosnr Ah, I, L B, S Calc,, 910, and Kheiter 
Mohun QhucherbuUy v. Dinabashy Shaha, I, L, B,, 
10 Calc., 265, followed Ron Bamchandra v. 
Vishnu Krishnaji, 10 Bom, 204, distinguished. 
GUEACHABYA V CODDECTOE OP BELGAUM 

[I. Xi. E., 8 Bom*, 529 

2, Special limitation under 

Acts other than the Limitation Act, — -Suit under Be-- 
gistration Act {III of 1877), s 77,— Section 14 of the 
Limitation Act piovides for cases m which a plaintiff 
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in perfect good faitli, but under mistake, lias insti- 
tuted proceedings m a Court not having jurisdiction 
in the matter, and is apphcahle not only to the pro- 
visions of the Limitation Act itself, hut also to the 
provisions of all Acts providing a special time for the 
limitation of suits. Khetteb Mohttn Chtjozes- 
BIJTTY V, DiITABASHY ShAHA 

[I. Ii. E., 10 Calc., 265 

The corresponding section of Act XIV of 1859 
and Act X of 1871 was held not to apply to cases of 
execution of decrees. Khbtteonath Dey v Gos- 
SAiN Doss Dey . . 1 Ind. 5ur., N. S., 49 

[4 W. E., Mis , 18 

She'?^aeain V, JooGurn Kishe^t Raae 

[7 W. E„ 327 

Keishna Chetty v, Eami Chetty 8 Mad,, 99 

Naean appa Aiyan V, ISTanka Ammal alias 
Paevathy Ammal . . 8 Mad., 97 

Mahalakshmi Ammal «. Lakshmi Ammal 

[8 Mad., 105 

JiWAN Singh v, Saenam Singh 

[I. L. E., 1 AU., 97 

Timal Khaei V Ablaeh Bai 

[I, Ii. E., 1 AIL, 254 

Dhonessxje Eooee V, Roy Goodeb Sahoy 

[I. L. B., 2 Calc., 336 

WOOMAOHLEN MiTTBE V MoHAMOYA WoOMA- 
OHTJEN MiTTBE V BeJOY KiSHOEE ROY 

[W. E., 1864, 130 

Banbb Kant Ghosb u. Haean Kisto Ghose 

[24 W. E., 405 

Gieilhaea Doss Manakji Tadahayi Biezi 
M oHANDOSSr SuEANENi Lakshmi Veneamma 
Row. Calapatapu Keistnayya v Lakshmi 
Venkamma Row . . 5 Mad., 93 

Contra, Peomothonath Roy Bahadooe i?. Wat- 
son & Co. .... 24 W. E., 303 

But section 14 of Act XV of 1877 now expressly 
applies to apphcations of any sort. 

3, Dednoiton of time occu^ 

pied former suit under old law of limitation , — 
The plaintiff instituted a suit under the old law 
(Bengal Regulation III of 1793), and was non-smted 
on appeal, "because the plaint was defective in not 
stating the boundaries of the land claimed While 
the appeal was pendmg. Act XIV of 1859 came into 
operation. He instituted a fresh suit, and claimed to 
deduct the time occupied m prosecuting the former 
suit and appeal under the provisions of Act XIV of 
1859, section 14, JEeld (by the majority of the Court), 
that the plaintiff was non-suited owing to his negli- 
gence, and the time sought to be deducted from the 
period of limitation could not be allowed Fer Loch 
and PtFNDiT, JJ. — Under the circumstances the time 
should be deducted in computing the period of limit- 
ation ChTJNDEE MaDHTTB CHtrOKEEBtTTTY n RaM 
CooMAB Chowdhey . B. Ii. B., Sup. "Vol., 553 

[6 W. E., 184 


f 
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The former proceeding must have been taken by 
the plaintiff or some one through whom he claims 
(see the definition of ‘‘plaintiff” m section 3 of the 
Act) and this was the same under the former Acts. 
Baeodakant Roy n, Sookmoy Mookeejee 

[1 W. E., 29 

Moebis tj. Sambamhethi Rayan . 6 Mad., 122 

4. 8mt 'bond fide brought 

Court without jurisdiction, — The time for which 
smts may have been pendmg m Courts which had not 
jurisdiction should be deducted in computmg the 
period of limitation if the Judge should find that the 
suits were prosecuted 'bond fide and with due dih- 
gence Hobo Coomeb Chitckeebittty n, Koyms- 
CHTJNDEE Baeooen , , .17 W. E., 518 

5. Deduction of time former 

suit was being prosecuted — The plamtiffs sued the 
son of a deceased debtor without ascertaining 
whether or not he was of age, and then, when the 
plaint was returned to them, they sued the minor^s 
mother, also without ascertaining whether she was 
legally constituted guardian of the minor. The 
lower Courts deteimmed the suit, but the High 
Court was unable to support their decrees in conse- 
quence of the defect, which came to light in special 
appeal The plamtiffs havmg brought a second suit, 
it was held that, m computing the period of hmita- 
tion, they were not entitled, under the provisions of 
section 15 of Acl^IX of 1871, to kn exclusion of the 
time occupied by them m prosecuting the first suit. 
The Court doubted whether, assuming the case fell 
under the provisions of the section, the plaintiffs 
could he said, under the circumstances, to have prose- 
cuted the first suit with due dihgence and in good 
faith. Bahal Singh v, Gatjei . 7 N. W,, 284 

6. 'Execution of decree — AU 

taohment of decree — Seld that, in calculating the 
peiiod of thiee years from the date when effectual 
proceedings had last been taken to keep ahve a 
decree, the period dm mg which the decree had re- 
mained under attachment m execjition of a decree 
against the judgment- creditor should be deducted, 
the decree-holdei having been prevented from exer- 
cising due diligence. Chandi Peasab Nanbi v. 
Raghxtnath Dhae . . 3 B. L. E., Ap„ 52 

7. In^ectual appeal pro^ 

ceedings, — When a person appealed from an award 

of a Collector under Act XIII of 1848, which appeal 
was struck off for default of prosecution, and he 
then sued to set aside the award, — Meld that the 
prdbeedmg had not been prosecuted with due dih- 
gence and that hmitation commenced to run from the 
date of the award, and not from the date of the order 
in the meffectual appeal proceedings. Gholam Due- 
BESH Chowdhey n. Sham Kishoee Roy 

^ [W. E., 1864, 378 

8. — Due diligence, — Nbn-pro-^ 

duction of Collectoi^s certificate — The plaintiff 

brought m 1876 a igjiit agamst the defendant in 
respect of the same cause of action as the present 
suit. In tha't suit a certificate of the Collector under 
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section 6 of the Pensions Act (XXIII of 1871) 
which was necessary to ^ive 3 urisdiction to the Court 
not having been obtained, the claim was ie 3 ectcd on 
that ground Eeldy m the subsequent suit, that the 
non-production of the CoUectoi’s ceitificate does not 
necessarily constitute such a want of due diligence 
on the plaintiff’s part as to disentitle him to the 
deduction of time allowed by section 14 of the 
Limitation Act XV of 1877. Ptjtali Mbhbti v. 
TtruA . . . , I. L. R., 3 Boto.., 223 

Court hamng no ^urisdic- 

Hon . — A deduction of the time a former suit was 
pending from the period of limitation can only be 
claimed under section 14, when tbe Court before 
wberm the former suit was brought had no jurisdic- 
tion and where there has been no adjudication. 

BooiiAii SiBCAR u. Dwaekanath Biswas 

[2 W, R., 9 

KAIBB CaUNBBB CsaWBHBY tj. RtTTTXnir Gopal 
Beaboobeb • * .2 W. R., Mis., 1 

10, — - Reduction of time former 

suit was 'pending. — Institution of fresh suit before 
former is disposed of — The peiiod duiing winch a 
suit is pending in a Court not having jurisdiction is 
to be excluded foom the period of hmitation provided 
by Act XIV of 1859, and the fact that the second 
suit, in bar of which the Act is pleaded, was instituted 
before the Court not having jurisdiction disposed of 
the first suit, is imiftatcnal. Moekis u. Sapamthbb- 
THA Pii«i.AY , , • * . m B Mad., 45 

11 , Deduction of time pro- 

ceedings are proseeuted in Court the order of which 
is afterwards set aside — A period, during which a 
party to a suit is engaged in prosecuting a claim for 
wasilat, counts towards limitation if the Court in 
which the claim is prosecuted has jurisdiction to ad- 
judicate upon it though its order was leversed as 
being one which it was beyond the power of the 
Court to give. PeeiiADH Sein v. Gxtnnbss Lalb 
Tewaey . * . . 26 W. B., 640 

12, Deduction of time claim 

Was being prosecuted in another Court, — To meet a 
plea of hmitation a judgment-debtor was held entitled 
to a deduction of the time occupied by him in prose- 
cuting his claim in the Cml Court according to the 
directions of the Collector CHUifBBE Roy v. Iseeb 
Pbeshad Nabain Sinoh Bahadoob 

[23 W.R.,274 

IS. Deduction of time suit was 

being prosecuted in another Court — L, and U , ihe 
holders of a putni estate, granted in 1856 a dur-putni 
lease m B, at an annual rent, the lease stipulating 
that should have full power of sale and gift, hut 
should not sublet without the putnidar’s consent 
The lease contained no stipulation for the registration 
of any vendee or donee In 1800 8. sold the dur-putni 
lease to J5t.^the deed of sale, which was duly regis- 
tered, providing for mutation of names in the putm- 
dar’s books. No such mutation was ever effected by 
K,y who was never recognised as their tenant by 
Z, and JS„ the rent of the dur-putni being paid m the 
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name of 8 In 1864, the icnt due fiom the putnidars 
being 111 an car, the zemindar pioceeded to sell tbo 
putm under Regulation VIII of 1810 Thereupon AT,, 
in order to protect his under-tonure, deposited lu the 
CoUoctoiate on 17th November 1864 a sum of money 
on which the sale was stayed K being then in 
an ear in the payment of his dur-putni rent, claimed 
to set off the amount deposited in the Collectorato 
against the rent due to L and iZ. This L and E re- 
fused to allow, and they bi ought a suit in the Collect- 
or’s Court against 8. and his sureties to recover the 
arrears of rent. In that suit K, intervened claiming 
the benefit of ^he set-off, to which, however, the 
High Court on 26th June 1866 on appeal, held that 
he was not entitled, the deposit being JJ»^’ely a 
voluntary payment by K. On 30th Octooer 1867, 
K brought a regular suit against 8 and L and E. 
to recover the amount of the deposit, and obtained a 
decree, but the decision was reversed on appeal, and 
the suit dismissed for want of jurisdiction On 6th 
Juno 1869 K filed his plaint in the proper Court. 
Eeld that whether the period of tlxree years under 
section 1, clause 9 of Act XIV of 1859, or of six years 
as provided by clause 16, section 1 of that Act, bo the 
limitation applicable to such a suit, the suit was 
not barred, inasmuch as K was entitled to deduct 
the time duiing which he was bond fide prosecuting 
with duo diligence a suit for the same purpose in 
a Court not having juiisdiction, LtroKUlNABAIN 
Mittbb t) Ketteo Pal SiNan Roy 

[13 B. L. R., R. O., 146 : 20 W. R^ 380 
, 24 W. R., 407, note 

Affirming decision of lower Court m Khbt3?be 
Paul Bimn u. Luokebb Naeaie Mittbb 

[16W.R., 126 

14^ Deduction of time suit was 

being prosecuted in another Court . — A suit for arrears 
of rent was brought by tbe plaintiff in the Revenue 
Court, but it was held that there being no actual 
contract between tbe plaintiff and defendant, and tbo 
defendant’s liability arising out of equitable consider- 
ations with which the Collector’s Oouit could not 
deal, that Court had no jurisdiction to decide it. In a 
subsequent suit in the Civil Couit , — Eeldy the plaintiff 
was, under section 14, Act XIV of 1859, entitled to a 
deduction of the time he was prosecuting his claim in 
the Revenue Court. Peosonnocoomab Pal Ceow- 
DSBY -u. Mubbue Moeue Pal Csowbeey 

[11 B. Ii. R., Ap., 31, not© 

16. Deduction of time suit was 

being prosecuted in another Court . — Where a part- 
proprietor of a talook, who was also co-sharcr in 
a fractional portion thereof, brought suits in the 
Revenue Courts against his co-talookdars for arrears 
of rent without allowing any deduction on account of 
his share, which suits were dismissed for want of jur- 
isdiction , — Eeldy m a subsequent suit m the Civil Court 
for the rent for the same period, that the plaintiff 
was entitled, under section 14, Act XIV of 1859, to 
a deduction of the time during which he was pro- 
secuting his suit in the Revenue Court. Gobiebo 
COOMAE ChOWBHEY '0. MaESOE 

[16 B. L. E., 66 : 23 W. R., 162 
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16 , I>e^uct%onof time mit tf>a^ 

being prosecuted %n another Cowr^.—Tiie plaintiff sued 
under Act X of 1859 m the Revenue Court to recover 
Uer share of certain arreais of rent due from the 
detendants on a kahuliat executed by them in favour 
of the plainti^s mother, hut hei suit, on the ohiec- 
tion by the defendants that her co-sharer was not 
^ party, was dismissed by the Collector, and his deci- 

appeal on 

3rd July 1861 The plaintiff then brought a fresh 
suit Act X of 1859, making her co-sharer 

a party defendant, but the suit was again dismissed, 
and ^e dismissal upheld by the Higk Court on 14th 
April 1870, on the ground that the plaintiff’s share 
was is^er own, and therefore the CoUector’s Court 
had no jurisdiction to determine any question of 
right as between her and her co-sharer In a smt 
brought in the Civil Court on 31st May 1870 for a 
moiety of the rents from 1864 to 1869,— SeZc?, it was 
not a suit for an arrear of lent as that term is defined 
in section 21 Bengal Act VIII of 1869, and section 
29 of that Act would not apply The hmitation ap- 
phcable w-as that provided by Act XIV of 1859, under 
sechon 14 of which Act the plamtiff was entitled 
to deduct the time during which she was bond fide 
prosecuting her claim in the Revenue Courts Haeis 
Chanpra Butt v Jagapamba Dasi 

[8 B. Ii. 190, note : 16 W, B., 61 
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" ' Deduction of time plainttfF 

mas prosemhng another saji.— PlamtiS as payee of 
an order draivu by defendant at Abmedabad, where 
be (defendant) resided, on a him at Bankok in Siam 
and dishonoured on presentation, sued defendant and 
an agent of the Bankok flim who resided at Surat in 
the Subordinate J udge’s Court at Surat Permission 
to proceed with the smt agamst the defendant (the 
drawer) having been refused by the High Court 
plaintiff withdrew his plaint and filed his suit m the 
Couit at Ahmedabad agamst the drawer alone The 
Subordinate Judge rejected the claim as barred bv 
liimtation. Keld, by the High Coui’t in appeal, that. 
Limitation Act (Ho IX of 
1871), a deduction might properly be made of the 
time during which the suit was pending in the 
Court at Surat, and that the deduction on this ac- 
count was to run from the filing of the plaint to the 
final refusal of the High Court to allow the suit to 
proceed at Surat against the drawer (defendant), 
Sheth Kaham-das Haeandas V Bahiabhai 

[I. Ii. B., 3 Bom,, 182 


18. 


Summary decree . — Calcu- 

lation of period of limitation —A plaintiff is not 
bound to sue to enforce a summary decree against the 
immoveable property of the defendant pending a re- 
gular suit brought by the defendant m thi Cml 
Coui’t to set aside the summary decree. Limitation 
uot from the date of the summary decree, 
hut from the date at which the suit brought m the 
nature of an appeal to set aside that decree is deter- 
mined. CHtTNBEA Boy Chowphby r Kales 

CsiJEK Roy Chowphey , , 7 ^ ^ 


19. 


4 . ^ - ^^i^otion from period of 

Imitation of time during which former smt was 
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pending —Application for execution of decrees — 
In computing the period of limitation, for a smt to 
set aside a summary order, the time during which 
A ^ 3)^fig'’^6ut-creditor was prosecuting another suit 
to obtam a reversal of the order dismissing his apph- 
cation for execution of decree and for attachment of 
the property of thejndgment-debtor cannot he de- 
ducted. Kbishita Chetty u. Rami Chetty 

[8 Kad., 99 

, Computation of period of 

limitation -^Dxclusion of time while prosecuting 
suit in Court without jurisdiction — On the 26th 
August 1878 A and B joined in instituting a smt m 
** 1 ® Judge, the period of 

1 * Ti 21st September 

1878. 'Hus smt was transferred to the Distnct 
Conrt, which, on the 16th September 1878, returned 
j plaintiffs on the ground that they 
w’lsyRT separately On the 23rd Septem- 
ber 1878 B presented a fresh plaint to the DStrict 
Court, which, on the 1st October 1878, made an 
order rejecting it, on the ground that he should have 
imtituted the smt m the Court of the Subordinate 
Judge. B appealed from this order to the High 
Court, which affirmed it on the 28th January 1879 
hut observed that the plaint should be returned to JR 
On the IBth April 18^ plaint was returned to 
him, and on the same day he presented it to the 
Subordinate Judge. JCeld that, m computing the 
period of hmitation, JR. could npt claim to exclude 

September 
^6th Au- 
gust 1878 to the 16th September 1878 he was pro- 
secufa^ his suit iu a Court which had jurisdiction, 
and the mahihty of that Court to entertain it did not 
arise tvom defect of jurisdiction or any cause of the 
nature, hut from misjoinder of plaintiffs— a de- 
responsible; and from 
the 16th to the 23rd September he was not prose- 
cuting his suit m any Court, and could not claim to 
have that period excluded. Ram Sttbhag Bas v Cp- 
BIND Pbasad . . I, X,. B., 2 AU., 622 

21. Deduction of hme suit 

wa^ being prosecuted in another Court Where A 

biought a suit m the Munsif’s Court, and it was 
been improperly valued, and 
^at the had no juiisdiction to try it, and the 

Munsif returned the plaint in order that the suit 
nughtbe brought in the proper Court,— that A. 
was entitled to deduct from the period of limitation 
til which he had prosecuted his suit in 

« ® under section 14, Act XIV 

01*1859, his suit was not barred. C£andi Basi x 

JANiBXBAM . . , 1 B. Ii. B., 8. hr, 12 ’ 

Contra, Sham Kant Banbejee v . Gobal Tiat. 
Tagobb .... IW.B.,328 


22. Deduction of time suit 

was in wrong Court Hhrough being over-valued ^A 

suit was instituted in the Court of the Subordinate 
a^ter seven months, returned the plaint 
to he filed in the Munsif’s Court, on the ground that 
the suit had been over-valued There was nothing to 
show want of bonafldes m the plaintiffs instituting 
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tho suit 111 the Court of the Suhoidmate Judge. 
Meld that, In computing the period of limitation 
prcscrihod for the suit, the time during which the 
pUmt was on the ftle of the Suhoidmate Judge’s 
Court must he deducted. Obhoy CinriiN Nunbi v 
Kbitabthamoyi Dossee . I, Xi. B., 7 Calc., 284 

28. Deduction of time occu- 

pied hy former smt, — Omission to obtain registered 
certificate — ** Cause of like nature*^ — At a Court 
sale held on the 16th November 1871, m execution 
of a decree, the plaintiff’s deceased husband purchased 
a house, but neglected to legistei his sale certificate. 
In attempting to recover possession he was obstructed 
by the defendant, who claimed the property as her 
own.^ Summary proceedings under section 269 of 
Act VIII of 1859 were thereupon instituted against 
the defendant, and the defendant’s claim was upheld 
by an oidei passed on the 7th November 1872. In 
the meantime the plaintifi’s husband having died, 
plaintiff filed, on the 31st March 1873, a regulai 
suit to establish her title. On the 8th July 1873 
she obtained a second certificate, and registeied it. 
The Court of first instance awarded her claim, but 
on appeal by the defendant the lower Appellate 
Court reversed that deciee, on the giound that, at 
the institution of the suit, plaintiff had not a legis- 
tered certificate of sale. That decree was confiimed 
on the 17th November 1879, on second appeal, by 
the High Court. On the 30th April 1880 plamtift 
brought this suit on, the strength of her registeied 
certificate The Couit of first instrace allowed her 
claim. The defendant appealed, and the lower Ap- 
pellate Court held her suit not maintainable. On 
appeal by plaintiff to the High Couit , — Beldy the 
suit was bailed. The plainti^ was not entitled to a 
deduction of the time dui ing which she was unsuc- 
cessfully prosecuting the former suit, inasmuch as 
her inability to pi oduce a registered ceitificate was 
not a cause of a like uatuie,” to want of iurisdic- 
tion within section 14 of Act XV of 1877 Bai 
Jamna V . Bai Iohha . I. L. B., 10 Bom., 604 

24. “ JProseeutingJ * — “ Qood 

fanh '^ — “ Other cr%v.se of a like nature,^* — Limita- 
tion Act, Construction o/.—- In October 1881 an 
account was struck between K and AT, and a sum 
of El, 457 was agreed between them to he the correct 
balance then due hy the latter to the former Of 
this amount a sum of E885 was paid. In March 
1885 K sued for the liialance of E600 then due 
on the account stated. The plaintiff claimed the 
benefit of section 14 of the Limitation Act (XV of 
1877) as suspending theiunnmg of limitation during 
the pendency of a former suit which he had prosp- 
cuted against the defendant in 1884 and 1885, and 
which fiad been dismissed on the merits. That was 
a suit for the redemption of certain zemmdari pro- 
perty on which the defendant held a mortgage, and 
the plaintiff claimed m that suit that the amount of 
the balance due by the defentlant on the account 
stated should be deducted from the mortgage-money 
under an oral agreement entered into by the parties 
m October 1881. Meld that tjje plaintiff could not 
be said to have formerly prosecuted his remedy m 
respect of the items now claimed m a Court, which, 


IiIMITATIOK ACT, 1877, s. l4r-conHmed. 

for want of jinisdictiou or other cause of a like 
nature, was unahle to ontcriam it , that the ])rovi« 
sions of section 14 of the Limitatian Act therefore 
weio not applicable; and that the suit was barred 
by limitation. J?ei Straight, Offg C, The 
former suit was not founded upon the same cause of 
action as the present, inasmuch as it was founded 
upon the alleged oral agreement and not upon the 
account stated. Per Maiihoob, J — The Courts of 
British India in applying Acts of Limitation are not 
hound by the rule established hy a balance of authori- 
ty in England, that statutes of this description must 
he construed strictly. On the contrary, such Acts, 
where their language is ambiguous or indistinct, 
should receive a liheial interpretation, and Iip-^ated 
as statutes of repose ” and not as of a penal charac- 
tei or as imposing burdens Eoddam Morhg, 26 
L J, Ch , 488 } Ah 8aib v. Sanyatraz Meddahahyra 
Simhula, 3 Mad,, 5 , Empress \ Kola Lalangil. L* 
E , 8 Calc , 214 , Beil v. Morrison, 7 Deters ( IT, 8,) 
860 ,* Keramut B ossein v. Gulah Koonwar 8 W, E,, 
lOl ; and Muhummud Bahadoor Khan v. Collector of 
Bareilly, Z. E., 1 L A., 167, referred to. MANaxT 
V, Lal Kanbhai Lal , I, Ii. B., 8 AIL, 476 

25. Prosecution of appeal 

bond fide — The time during which a plaintiff prose- 
cutes an appeal bond fide and with due diligence, as 
w'ell as that during winch he prosecutes his case in 
the Couit of fiist instance, must he deducted m com- 
puting the period of limitation. Shttmuhookath 
Biswas v. Kisto Dhun Siecab 

[6 W. B., S. O. C. Bef., 8 

26. — Deduction of period 

appeal was pending, — Whcie a suit is brought and 
dismissed for want of jurisdiction, and an appeal is 
pi of cured in which the fiist decico is affirmed, if a 
suit he afterwards bought m the right Court, the 
pciiod wdnch elapsed between the decision of the first 
Couit and the disposal of the appeal should he ex- 
cluded m computing the period of limitation pre- 
sciibed by Act XIV of 1869. Eaj Kisto Eoy c, 
Beeb Chxjnber Joobbaj , . 6 W. B., 308 

27. Deduction of time suit 

was pending in wrong Court, — Where a suit, prose- 
cuted bond fide and with due diligence, was dismissed 
in appeal tor want of jurisdiction in the Court of 
fiist instance, and a second suit was afterwards 
bought m a right Court, — Meld that, m computing 
under section 14 of Act XIV of 1859, the peiiod of 
limitation of the suit, the time between the dcciee of 
the Court of first instance and the institution of tlie 
appeal should be excluded. Ajoobhya Pebshab c, 
Bisheshbb Sahai . . . 6 IN. W., 141 

28. — — Deduction of time, — Pro- 

secution of suit in another Court, — A bond- suit was 
filed in a Munsif’s Court on the day on which the 
Court reopened after the Dusserah vacation, during 
which the period of limitation expired as regards the 
payment of the bond-debt The Munsif decreed the 
suit, but the Suboidinate Judge in appeal found 
that the Munsif had no juiisdiction, and ordered him 
to return the plaint, This was done and the plaint 
was filed in the Small Cause Court on the same day. 
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The defendants pleaded limitation. Meld that, under 
Act IX of 1871, section 15, the plaintiff was entitled 
to exclude the time dm mg which he had been prose- 
cuting the suit in the regular Court up to the date 
of the lower Appellate Court’s judgment, but not the 
time during which he waited to get the plaint back. 
AbHAYA GhTTBN CHUCKEEBirTTY V. GOXTB MOHUY 

Duty 24 W. E., 26 

29. /Suit not agat'iisi same 

defendants — ^A former suit brought, not against the 
same defendants but only against one of them, did 
not fall withm section 14, Act XIV^ of 1859 , conse- 
quently the time of its pendency could not be deducted 
in cdBifi^ting limitation in a subsequent suit Nib- 
MADHFB SUBNOKAE '0. KBISTO DoSS SiTENOKAB 

[5 W. E., 281 

80. Deduction of time suit 

was heing prosecuted %n another Court — The ques- 
tion whether the plaintiff is entitled, in computing 
the period of limitation, to deduct the time occupied 
m prosecuting a former suit, depends in the first 
place upon the question whether the former suit was 
brought upon the same cause of action as the new 
suit. Where the plaintiff brought two suits, one 
against one branch of the family and the other 
against another branch, to recover a share of that 
portion of the property which was in the possession 
of each, and these suits were rejected on the ground 
of their having been improperly brought, it was held 
that in bringing a consohdated suit against aU 
sharers for a general partition the plamtiff was not 
entitled to deduct the time occupied m prosecuting 
his foiTuer suits. Joitabam Bechab v Bai Gang-a 

[8 Bom., A. C., 228 

81. Deduction^ of time suit is 

being prosecuted in Court without gunsdiction — 
Under a decree made in a suit brought by A against 
JB., A obtained possession of certain property The 
deciee was reversed on appeal, but no order was made 
by the Appellate Court with regard to mesne profits. 
After such reversal, B applied to and ohtamed an 
order from the Court of first instance for possession 
and mesne profits This order, so far as it awarded 
mesne profits, was set aside hy the High Court as 
being an order he had no power to make, no right to 
mesne profits having been declared hy the Appellate 
Court, and as being made " altogether without juris- 
diction,” they held that B. should have applied to 
the Appellate Court which reversed the decree, or 
should have brought a separate suit for the mesne 
profits An apphcation for review of this judgment 
being rejected, B instituted a suit for such mesne 
profits. JECeldi per Peacock, G, Kemp and 
Maophebsok, ix (Loch, J , dissenting), that m the 
proceedmgs taken hy B, in the former suit to obtain 
the mesne piofits she was engaged in prosecuting a 
suit upon the same cause of action against the same 
defendant withm the meanmg of section 14, Act 
XIV of 1859 Hijbeo Chuhebb Roy Chowbhby 
u, Sooeadhohee Debia 

[B. L. E., Sup. VoL, 985 : 9 W. E., 402 

82. Suit for rent from alleged 

mal land. — Deduction . — Where a plamtiff claims 
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rent on account of lands as mal from defendants, who 
%t up a lakhiraj title and produced lakhiraj sunnuds 
in support, he has first of all to prove that he has 
collected rents from the lands as mal within twelve 
years of the suit, and in calculatmg the period of 
limitation, the plamtiff is not entitled to deduction 
on account of the periods of pendency of suits for 
rent and for small poiiaons of the land, they not 
being suits for the same cause of action Pbodhah 
Gopaul Sihgh u. Bhoop Roy Ojha 

[9Wr.E., 670 

33, Deduction of time suit ts 

pending in Court without junsdiciion. — W'here limit- 
ation IS pleaded, a plamtiff was not entitled, under 
section 14, Act XIV of 1859, to deduction for the'time 
of the pendency of a suit bi ought by defendants upon 
the same cause of action, if it was not a suit in which 
the Courts were unable to decide the question from 
defect of jurisdiction or other such cause Ooboy- 
MONEE Dabee V . Bishonath Dutt . 9 W. E., 455 

34. Deduction of time suit 

was pending . — In a suit by an executrix, to recover, 
under deeds of mortgage and sale, dated, respectively, 
October 1837 and April 1840, executed to the testator 
hy first defendant’s deceased husband, certam villages 
which first defendant m 1848 and 1851 mortgaged to 
second and third defendants, the defendants pleaded 
that the suit was barred by lapse of time. For the 
plamtiff it was contended that ^he operation of the 
Limitation Acrwas suspended from 1844 until 1867, 
by reason of the pendency of an equity suit, com- 
menced by bill filed by the present first defendant 
against the testator, to set aside the deeds of October 
1837 and April 1840, which bill was dismissed by 
consent in June, 1867. Meld (reversing the decision 
of the lower Court) that these proceedings had no 
such effect, that the plaintiff might have brought 
a suit for ejectment at any time , and that the present 
suit was barred. Teanqxtebab Sami Ayyak d. 
Nathambebtt Ammai Ammal . 6 Mad., 234 

85. Deduction of time during 

which former suit for rent was "pending which was 
dismissed for non-^oinder of parties . — In smts by the 
Receiver of the Tanjore estate to recover rent due 
under muchalkas executed by defendants, the mirasi- 
dars of certain villages, agreeing to take the vilkges 
on rent for five Fashs, f^m 1273 to 1277, at an 
annual rent, the defendants pleaded limitation as 
to part of the rent claimed The plamtiff claimed 
to he entitled to the advantage of section 14 of that 
Act, because he was for a time prosecuting suits 
a'^amst defendants separately for the arrears of rents 
alleged to he barred, all which smts were dismissed 
on the ground that plaintiff could not sue the defend- 
ants separately while they had executed the muchalka 
jointly The Distnct Judge found for the defendant 
on the questions onJ;he Act of Limitations Meldt 
on appeal, that the period of limitation applicable to 
a suit for rent was three years (under Act XIV of 
1859), and that as to the claim to the exception 
under section 14, it failed at every turn. The cause 
of action was not the same, for there the obligation 
sued upon was seveial, here it is joint, and the Court 
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wbicli docidod the fomer suits uot only did not fail 
to decide them, but did decide them MoKitis v. 
SiVAEAMAYYAir ... 7 Mad,, 242 

30 , JOeduchon of time former 

smt 'Was ^mding^ — Whei’o a plaintiff sues upon Ins 
3 onm title, having previously msiitnted a suit in 
which he unsuccessfully set up his hanani right, the 
latter suit cannot avail to prevent the Statute of 
Limitations fioni running against him. Paeakux 
Absbn Ctitxy V Edapally Chenken 

[2 Mad.., 266 

37. Meamng of — Ap- 

peal forbidden by Imo — G-oodfmih. — Reid that the 
woid*“suit^* used m section 14, Act XIV of 1859, had 
only one, and that the common and oidinary sense of 
the term Rdd^ further, that the jilaintiff, in pre- 
ferring an appeal from a summary order, which appeal 
was expressly forbidden by law, could not bo con- 
sidered to have been prosecuting a suit withm tbo 
meaning of section 14, and was tbereforo not entitled 
to the indulgence given by tbo aforesaid section, even 
assuming that section to be applicable to suits to 
contest the order under section J346, Act VIII of 1859. 
Futxeh Eam V. Monohxjb Laee , 3 Agra, 39 

33 , Deduction of time for ap- 

peal from order under s, 246, Civil procedure Code, 
1859. — An unsuccessful claimant, instead of bringing 
a regular suit to establish his right as provided by 
section 246, Act VIII gf 1850, chose^o file an appeal 
against the order rejecting Ins claim. His appeal, 
though auccobsful before the lower Appellate Court, 
“ having been thrown out in special appeal, as illegal 
under the section above cited, he sued to set aside 
the order rejecting his claim. Reid that he was 
not entitled, under section 14, Act XIV of 1859, 
to deduct fiom the peiiod of limitation the time 
during which tlie appeal proceedings weie pending 
Bajcdass Baboo d. Watsost . 'W', B., 1864, 371 

39 , — brought m wrong 

Court, — Whore a plaintiff, relying upon the defend- 
ant's representation as to the latter's place of lesi- 
dence, brought his suit in a Court which had not 
juiisdiction, the time of the pendency of the suit m 
such Court was hold to be pioperly excluded under 
section 14, Act XIV of 1859, in computing limitation. 
Baeeb Madhxjb Lahoe]^ ©. Bipeo Dass Dby 

[15 W. B., 69 

The woids *^or other cause of a like nature,'' in 
section 14, exclude many of the causes which weie 
held to come ■v^ithmthe meaning of the coir espondnjg 
section of the Act of 1859. 

• 

40. — Other cause " — The 

words or other cause," in section 14, Act XIV of 
1859, applied to cases where the action of the Court 
was prevented by causes not arising from laches on 
the part of the plaintiff, — in other words, by accidental 
circumstances beyond his control Luohmtjk Fee- 
SECAi) V, Himkoo Feeshad . . 17 W, B., 266 

EAKAlKEISTNAOABXETTIiXr * DASBA LaESHMI- 

X>EVA 31 IMA . . . • . 1 Mad., 320 
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as where the formtsr suit had boon disnussed as not 
having been brought in proper foim. Keeamitx 
Hosbein u. GoiiAe Koonwae . 3 W, E., 101 

41* — Other causes of a like 

nature. — Suit wrongly Whore a suit was 

noii-suitcd wrongly on a point uueonmicted with 
jurisdiction, it was held in a subsequent suit that the 
time could not bo deducted. Dhonmonee Cjcow- 
EHEAIN a. BeINDABUN CecIJNEEE SiEOAE CnoWBEY 

[7 W. B., 160 

42. , — Other causes of a like 

nature — Suit against wrong party. — For litigation 
against a wrong party no deduction oan be^^^irowed. 
Mttnna Jhtjnea Kooewae V. Labji Roy 

[1 W. B., 121 

Katasji Soeebji V. Baejoeji Soeabji 

[10 Bom., 224 

43. - Suit on bond against obligor 

missing. — Subsequent suit against his repiesenta* 
tives on presumption of his death . — Section 1,4 of the 
Act of 1859 was held to apply to a dasc in which the 
plaintiff was unable, after duo diligence, to procure 
duo service upon the defendant of the summons to 
appear and answer the claim, and consecpiently to 
prosecute the suit to a decision, and would, where a 
suit on a bond had boon afterwai ds brought against 
the repiosoutativcs of the obligoi on presumption of 
his death, prevent the suit from being bai led. Kaeiji*- 
EAH Chbtti «. Veeiyab . , .4 Mad., 1 

44. Deduction of kmc in suit 

by adoptive son to set aside alienation by mother.^ 
Ko deduction fiom the peiiod of limitation can be 
allowed to the adopted son lor the period of pendency 
of suits bought by or against him, to piovo or dis- 
prove the validity of his adoption. Kisuen Momek 
Koonb u. MunnuN Mohun Tewaeee 

[6 W, B., 32 

45. Suit for mesne profits —In 

a suit for mesne profits, the Limitation Act allows no 
deduction for the pendency of the suit for possession. 
The only deduction which that Act allows is for the 
pendency of a suit not adjudged on its merits owing 
to some objection as to jurisdiction, <&c. Issttbebntjnd 
Dett Jha V. Faebuxxy Ghuek Jha 3 W. B., 13 

46. — Mesne profits. — Plaintiff 

sued for, and recovered possession of, land Ho after- 
wards sued for mesne profits. Rteld per Peaooce, 
C. J"., and Nobmae and SBTOK-KAiiR, JJ. {dissen'- 
tiente Steee, J.) that, under Regulation III of 1793, 
section 14, the plaintiff was entitled to recover mesne 
profits for twelve years prior to suit, excluding from 
such computation the period of the pendency of the suit 
for possession from the date of the plaint till the 
final docroo. Akkaba Gobinb Chowohey v. 
SwABiTAMAYr. Abhay Gobini> Ohowxhiry V. 
SWAENAMAYI . B. Ii. B., Sup. VoL, 7 

S. C. Ukkoea Gobikb Ohowdhey m SnEi^o- 

MOYEE. ObEOY GoBIND CffOWDHEY'y. SlJBNO- 

moxee .... W. E., 1*. B., 163 
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47* Deduction ofpertad oecu* 

pied hy suit annulled from defect %n yurud^ct^on or 
other like cause , — Under a decree made in a suit 
Inougkt by A, against B , A obtamed possession of 
certain property. The decree was reversed on appeal, 
but no order was made by the Appellate Court with re- 
gard to mesne profits. After such reversal B, apphed 
to and obtained an order from the Court of first instance 
for possession and mesne profits. This order, so far as 
it awarded mesne profits, was set aside by the High 
Court as being an order the Court had no power to 
make, no right to mesne profits having been declared 
by the Appellate Court and asbeing%aade altogether 
without jurisdiction. The High Court held that JB. 
shoul^S^ave applied to the Appellate Court which 
leversed the decree, or should have brought a separate 
suit for the mesne profits An application for review 
of judgment bemg rejected, B, instituted a suit for 
the mesne profits. Held, per Kemp, Macpheeson, 
and Loch, JJ, (Peacock, C J , dissenting), that the 
order of the Court of first mstance awarding mesne 
profits was not annulled from “ defect of jurisdiction 
or for any such cause ” within the meaning of section 
14, Act XIV of 1859, and, consequently, that the 
period occupied in obtaimng and seeking to uphold 
such order could not be deducted in computing the 
period of hmitation for the suit subsequently bi ought 
by B, for the mesne profits. Htjero Chunheb Rot 
Ohowx»hey o Sooeadhonee Dbbia 

[B. Ii. R., Sup. VoL, 985 : 9 W. B., 402 

43 ^ Deduction of time former 

suit loas pending , — ^An objector’s claim under Act 
VIII of 1859, section 246, having been disallowed he 
brought a regular suit to establish his right, and to 
have the sale stayed The attached property was, 
however, sold pending this suit which was subsequent- 
ly dismissed. He then bi ought another suit for a 
declaration that the propei*ty (which was still m his 
possession) was his, and was not afiected by the sale, — 
Meldthsut, m calculating limitation, no deduction could 
be made for the time consumed, it not having been 
dismissed for defect of jurisdiction or for some analo- 
gous cause to defect of jurisdiction, m the first suit; 
and it was also barred because the cause of action 
in the second suit was the same as that in the first 
RAGtHOONATH PEESHAD D, StTEJOO PeBSHAD SING-H 

[22 W. B., 162 

49. "Exclusion of time of pro- 

ceeding "bond fide in Court for a cause of like nature 
to want of gurudiction . — The plamtrS on the 31st 
March 1884 brought a suit in the Small Canse Court 
on a promissory note, dated the 24th April 1879. In 
his plaint he omitted to set out certam payments of 
interest by tbe defendant, which payments (if so set 
out) would have bad tbe effect of saving the suit from 
being barred by limitation. The Judge of the Small 
Cause Court held that, on the face of the plaint, the 
smt was barred, and rejected the plaint on tbe 24th 
April 1884, under clause (c) of section 54 of the Civil 
Procedure Code. On the 25th April 1884 the plaint- 
i€ brought a fresh smt on the same promissory note, 
and in his plamt set out how it was that he claimed 
exemption from hmitation. Meld thaf, in computing 
the period of limitation, the plaintiff was not entitled 
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under section 14 of Act XV of 1877 to exclude the 
time during which he was prosecuting the previous 
smh Hobin Chujtdeb Kheb «, Rojomotb Dossbe 

[I, B. B., 11 Calc., 264 

50. Deduction of time during 

which another suit was being fried — ^The defendants 
cut down and carried away some trees which had 
been growing on the plaintifi s land. The plaintifi’s 
manager brought a smt in his own name against the 
defendants for the value of the trees so cut and ear- 
ned away. This suit was dismissed, on the ground 
that the manager had no cause of action against the 
defendants In a subsequent smt brought by the 
plaintiff against the defendants for the value of the 
same trees, he contended that the time occupied m 
the former suit ought to be excluded in computing 
the peiiod of hmitation presciibed for the second suit. 
Meld that the piovisions of Act XV of 1877, section 14, 
did not apply, and that the tune could not he excluded, 
as the reason why the previous smt was dismissed 
was, because it was brought m the name of the wrong 
person, not from defect of jurisdiction, or from any 
cause of a like natm e, Ra jendeo K ishoee Sin-gh x 
Bheaky Mahtoit . . I. Ii. B., 7 Calc,, 867 

51. Deduction of time during 

prosecution of suit with due diligence —Defect of 
jurisdiction, — Cause of\ike nature, — On the 2nd of 
September 1869 a smt was instituted for, among 
other things, the possession of lai^ claimed under a 
kobala, dated the^lst October 1867 This suit was 
dismissed on the ground of misjoinder of causes 
of action. On the 14th of Apn 1881, the plaintiff 
sued for possession of the land only. Meld that the 
smt was not baried by limitation as the plaintiff had, 
within the meaning of section 14, been prosecuting 
bis claim in a Court which, from a cause of **like 
nature" to defect of jurisdiction, was unable to 
entertain it Bam Subhag Das v. Q-obind Prasad 
2 L B ,2 All,, 622, Deo Peosab Sing x Peetab, 
EIaxbee 

[I. Ii. B., 10 Calc., 86 : 13 C. Ii, B., 218 

52 Deduofron of period — 

Defeat of jurisdiction — In a suit for rent in which 
limitation was pleaded the plaintiffs alleged that, 
in answer to a former smt brought agamst them by 
tbe defendants, they bad bond fide claimed to set off 
the same rent, hut that their claim to a set-off had 
been, on technical grounds, dB,allowed on appeal, and 
they contended that, under section 14 of the Ifimitation 
Act XV of 1877, they were entitled to exclude the 
period during which that suit was pending*. Meld that 
theiplamtiff’s claim of set-off was not ^[sallowed on 
account of any defect of jurisdiction nor any defect of 
a like nature, and that therefore he was not entitled to 
exclude the penod as he contended Haeizhnnessa 
Khatxxn V. Bhybab Chttnbbb Base 

[13 O. Ii. B., 214 

53. Withdrawal of application 

with leave to renew if — Deduction of time — Civil 
Procedure Code, 1877, s, 574.— The rule laid down 
in section 374 of the Code of Civil Procedme, Act X 
of 1877, that, wheie a suit is withdrawn with leave to 
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bring a fresh suit, the plamti:lK shall be bound by the 
law of limitation in the same manner as if the first 
suit had not been brought, applies to applications for 
execution. The bar created by section 374 of the 
Code of Civil Procedure is, in such a case, not 
removed by section 14 of the Limitation Act,^ as 
causes for which the withdrawal of a suit or applica- 
tion may be permitted are not causes “of a like 
nature” with defect of jurisdiction. Pirjade v, 
PiBJABB • . , I. Ii. R., 6 Bom., 681 

64 , — — MistaJee or want of enquiry, 

-^Ded/uction of time during which plaintiff was pro* 
scenting another suit — A plaintiff who, through 
want of enquiry or mistake, brings a suit which he is 
unable to estabhsh, will not be allowed, on discover- 
ing his error and bringing a suit in which he would 
have been entitled to recover, had he brought it 
within time, to take advantage of his own mistake to 
relieve himself from the law of limitation, Hubeo 
Pboshad Rov V. Gopai. Bass Dutt 

[L li. R., 3 Calc., 817 : 2 C. lu B., 450 

S. C. on appeal to Privy Council 

[I. X*. B., 9 Calo., 255 
12 C. Ij. B., 129 
Ii. B., 9 L A., 82 

56 . — §u%i in foreign Court, 

Deduction foT,~-^Tsx^ provision of the Limitation Act, 
1877, section 14, which excepts such time as is spent 
in litigating in a Court of defective jurisdiction 
in favour of a plaintiff does not %pply where the 
plaintiff brought his suit in a foreign Court which, 
according to its own laws, had ample jurisdiction, but 
according to the law of British India had no jurisdic- 
tion whatever. Paeex & Co v. Appasami Pin- 
T,AT , . , , I, L. B., 2 JMCsidt, 407 

66. — Deduction of time pending 

suiin-^k plaintiff is entitled to deduction from the 
period of limitation of the period of pendency of a 
former suit m which he as defendant was urging the 
same claim as he afterwards prefers as plaintiff. 
jTrGKCBNDEB Bunwabbe tj. Dis BxAn Chapxbbjee 

[IW.B.,310 

S. 15 , — Deduction of time in- 
junction afterwards dissolved has been in force , — 
Where an injunction obtained against the execu** 
tion of a decree has been dissolved, the time during 
which it was in force qg.nnot be deducted under sec- 
tion 15 of Act Xy of 1877 m computing the period of 
hmitatioii within which an application for execution 
may be made. Section 15 only relates to injunctions 
which stay “the institution of suits, and the word 
**8Uit” does not include an application (sectioif 3). 
Kai.¥ANbhai Bipohand V, Ghanashameae Ja- 
BtTNATBLji . • * I. L. B., 5 Bom., 29 

% Injunction to restrain 

partner collecting debts — Suit by receiver. — In a 
suit brought m 1880 by th5 widow of a deceased 
partner, to wind up a partneisliip, the surviving 
partner was prohibited by the Court, at the instance 
of the plaintiff, from coUcctiim debts due to the fiim , 
but leave was given to ap^y for the recovery of 
debts winch might become barred by limitation, 
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After deexee, on the application of the plaintiff, a! 
receiver was appointed to collect outstanding deb^a 
for the purpose of executing the decree. The receive!* i 
having sued in 1883 to recover a debt which was due 
to the firm in 1879, the suit was dismissed on the 
ground, among others^ that the debt was barred by 
limitation. Eeld that, under section 15 of the Limit- 
ation Act, the suit was not barred. SnxTNMiraAM v, 
Moidin . . . I. L. B., 8 Mad., 229 

1, s, 17. — Suit for account against 

manager of company, — Accrual of right on death 
of manager ag/^inst representatives. — On the death 
of the manager of a company a fresh right to an ac- 
count accrues to the employer as against the mi^^u-ger'a 
representatives. In a suit for such an account accru- 
ing to the employer on the death of his manager, 
limitation will not commence to run until administra- 
tion has been taken out to such manager’s estate. 
Lawless v Caeoutta Lakeing- and Shipping- Co., 
Ld Caeoutta Landing- and Shippino Co , Ld., v. 
Lawless . . . I. Ij. B., 7 Calc., 627 

2, — — Suit against the represent- 

atives of deceased person — Wheio tlie defendant 
in a suit died before the plaint against him was filed, 
and the suit was some time after carried on against 
his representatives, the time during which the suit 
was being prosecuted bond fide against the dead man 
may be deducted in calculating the period of limita- 
tion against his representatives. Mohan Chand 
KaNDD V. AzIM KaZI CHOWiaDAB 

[3 B. I*. B., A. C., 233 : 12 W. B., 45 

s. 18 (1871, s. 19 ; 1859, s. 9). 

1. Fraud. — Want of hnoto* 

ledge of rights —Section 9, Act XIV of 1859, was only 
applicable when the plaintiff had been kept from a 
knowledge of his rights by means of fraud. Mttk- 
sooD Aei V, Gowhitb Aei . W. B., 1864, 864 

2 ^ Fraud — Ferson with means 

of knowledge — When be was or had been in a position 
in which he might have known of the fraud and 
ought to have done so, section 9, Act XIV of 1859, was 
not applicable, his knowledge must ho presumed, 
Indbobhoosdn Deb Roy v Kenny 

[3 W, R., a O. C. Ref., 9 

3 ^ Fraud — Cause of action, 

— Act I of 1845, s,29. — Section 19 of Act 
IX of 1871 was applicable only to those cases where the 
fraud was committed by tbe party against whom a 
right 18 sought to be enforced, Fer Mitteb, J, 
Qumre, — Whether, if the plaintiffs’ case were estab- 
lished, their claim would not he saved from the 
operation of the Law of Limitation by section 29, 
Act I of 1845. Ramdoyae Khan v, Ajoodhia Rak 
Khan . I. L. B., 2 Calc., 1 : 25 W. B., 426 

4 ^ against auction-pur* 

chaser, — This section does not apply as against an 
auction-purcliaser, unless the plaintiff can show that 
she was by intention and fraud ignorant of the sale at 
or immediately after the time it occurred Shbo 
Sahae Panday V, Rutta Bbebib « 2 17, W., 180 
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IiIMITATIOIT AGO?, 1877, s. 18-eoiihmed. 

5. Fraud — Person kept from 

Jcnoioledge of fraud — Wliere a plaint sufficiently 
alleged that the plaintiffs being entitled to pioperty 
were ousted from its enjoyment under colour of a ficti- 
tious revenue sale m pursuance of a fraudulent con- 
tract, the fraud having been so contrived as to make 
the plaintiffs believe that they had no right of action 
at all, it was held that the allegation, if true, showed 
that the plaintiffs had been kept by fraud from a 
knowledge of their right of action and brought the 
case ivithin Act XIV of 1859, section 9 Dwaeka- 
iTATH Bhooxa u. Ajoodhita Eam Khajt 

[Si W. E., 109 

/S^CsJ^BEET 0. LoMBABD 

^ [1 Ind. Jur., IT. S., 192 

6. Fraud — Concealment of 

cau-se of acUon — In a suit to recover landed and 
other property to which plaintiff made title by in- 
heritance, and endeavoured to set aside defendant’s 
plea of limitation by alleging fraud, — Meld that, even 
if the allegation were true, as it did not exhibit con- 
cealment of the cause of action within section 9, Act 
XIY of 1859, and” the alleged fraud did not constitute 
an ingredient m plaintiff’s cause of action, it could 
not get nd of the effect of time. Byjnath Sfhate 

Bbokmo Deo Naeaiit . . 9 W. E., 255 

7. Suit for money received ly 

agent and concealed from principal. — A suit agamst 
an agent to recover money received by him and con- 
cealed from the plaintiff fell within Act XIV of 
1859, section 9. Hosseik Buksh TussirDUOK 
Hosseik • . . . 21W. E., 245 


8. — Applicaiionhg Collector to 

9€t aside sale of unrecognised portion of bhag — 
JBhagdari Act, Bom Act V of 1862, ss 1 and 2 — 
JV. held an unrecognised fourth share in a certain 
bhag. B obtained a deciee agamst M , and in execu- 
tion of it sold his right, title, and mterest in the 
bhag on the 28th February 1876 It was purchased 
by B. The sale was subsequently confirmed, and B. 
was put m possession of a portion of the land On 
the 30th September 1880, the Collector applied to the 
Court to set aside the sale, on the giound that it was 
illegal under Bombay Act V of 1862 It appeared that 
the Collector did not know till November 1877 that 
the land sold was an unrecognised portion of the 
bhag, and not the whole of it Meld that the sale 
might be set aside under the provisions of section 2 of 
Act V of 1862 notwithstanding its confirmation and 
the subsequent delivery of possession. Meld, further, 
that the apphcation was not barred, even if the pro- 
visions of Act XV of 1877 applied to it, inasmuch as, 
under section 18, time began to run against the Col- 
lector only from November 1877 Whe- 

ther any provision of hnntation apphed to such ap- 
plications under the Bhagdari Act. Colbeotoe of 
BeOAOBC BAJAEAM liABIUAS 

. [I* Ii. E., 7 Bom,, 542 

No limitation does apply to such applications. See 
COBBECTOE OF BeOACH t>. BbSAI BAOHtriTATH 

[I, Ii. B., 7 Bom., 548 

III 


LIMITATIOIST ACT, 1877, S. \8~-~conUnued. 

9. Fraudulent concealment of 

" necessary document ” — Cause of action — Upon the 
construction of the passage in section 9 of Act XIV of 
1859 "if any document necessaiy for estabhshing 
such right shaE have been fraudulently concealed,” — 
Meld that the precedmg words of the section show 
clearly that the document must have been fraudu- 
lently concealed from the knowledge of the plamtiff ; 
he must, through the fraudulent concealment, he un- 
aware of its existence, and when this is so, the statute 
runs against the person guEty of the fraudulent con- 
cealment, or accessory thereto, from the time at which 
plaintiff had the means of producing or compeUing its 
production, if it is a document necessary for estab- 
hshmg such right of action. What is a document 
necessary ” considered Mefq-amueit Ananta 
SHMINAEASTT BaNTABB V, YAEBAaEDBA AnEIITID 

[7 Mad., 22 

10. Motes lost or plundered tn 

Mutiny. — Held that the limitation apphcable to suits 
for recovery of notes lost or plundered dunng the 
Mutiny is six years, and that this should be computed 
from the time of the losers having requisite know- 
ledge to institute legal proceedmgs. Abi Nttqfee 
n Bhtj&wak Das . . .1 Agra, 213 

s. 19 (1871, s. 20 5 1869, s. 1, el. 15 

and s. 4). 

Col. 

1. Acknowbedgmeot of Debto . 3198 

2. ACKNOWLEb^MEITT OF OTHEE RIGHTS . 3211 

See Aet. 85 . I. Xi, E., 3 All., 523 

See Aet. 116 (1859, s. 1, ob 10). 

C17W.E.,406 

See Bbstgab Rent Act, 1869, s. 30 

[I. Ii. E., 5 Calc., 803 

See CoNTEAOT Act, s. 25 

E., 4 Calc., 600 
I. Ii. E,, 6 Bom., 683 


1. ACKNOWLEDGMENT OF DEBTS. 

This section, like section 4 of the Act of 1859 and 
section 20 of that of 1871, requires a distinct acknow- 
ledgment. 

— — - Distinct aeJcnowledgment. 

“—Act XrV of 1859 required % distinct acknowledg- 
ment of a debt as due by the person who makes the 
acknowledgment to entitle the creditor to a fresh 
period of limitation. Kabai Khant v hlABHO Ree- 
SHA» ..... 3N.W.,129 

2. Adcnowledgment ham to he 

gathered or inferred. — Section 4 did not require that 
the writmg should express in terms a direct admis- 
sion that the debt, or part thereof, was due. It was 
left to the Court to decide in each case whether the 
writing* reasonably construed, contained a sufficient 
admission that the debt, or part of it, was due Keist- 
NA Row D . BAohafa Stjgafa . 2 Mad., 307 

It is not necessary to specify the precise amount of 
the debt. 

5 K 
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LIMITATION ACT, 1877, s, IQ—contimed. 

1. ACKNOWLEDGMENT OF DEBTS— 

contimoed* 

3 ^ Aclmowledgmeni of debt , — 

Where a plaintiff sued for a debt due undei a kai ar- 
mmo.y’SeU that m order to bring the case witmn 
the exception in the law of limitation, it was suin-* 
cientto show, by clear and positive proof, that within 
the period prescribed he had asserted his right to his 
claim under the kararnama, and that the defendant 
admitted this claim to be as of right. It was not ne- 
cessary that a piecise sum should have been mention- 
ed by either party, or that a promise to pay should 
have been made by the defendant. Gupikishen Go- 
swAMi V , Bbindabtjn Chakdea Siekae Chow^ 
dhey . . . . 3 B. L. B., F. C., 37 


S. C. GoPEB KISHEN GoSHAMEE 'Q* BrnDABUN 
Chtobbe Sieoae Chowbhet 

[12 W. B., P. 0., 36 
. 13 Moore’s I. A., 37 


Contm^ Nobin Cstjnbee Mozoomdae i>. Kenny 
, [5 W. B., S. 0. C. Bet, 3 

4^ I J^romise to fay debt ofthu d 

person,~-A promise to pay a third poison’s debt 
would be sufficient though the amount were not as- 
certained. Feaeeb Labb^ Shaha t?. Woomesh 
Chtjnbee Mozoomeae , 9 W. B., 140 


5 ^ — Letters containing no pre- 

cise sum or promtce to pay — In a ^uit for the puce 
of goods, the period of hmitation had expiied, but the 
Court held that certain letters written by the defend- 
ant to the plaintiffs, though they contained no men- 
tion of the sum due, nor any promise to pay, weie a 
sufficient acknowledgment of the debt under section 
4, Act XIV of 1859. Haeeison v Hope 

[9 B. Xi. B., Ap., 43 


6. Want of assent to amount 

adcAOiiledged — A creditor who docs not openly assent 
to an amount acknowledged by his dcbtoi to be due 
to him, IS nevertlielesa entitled to take adi autage of 
such acknowledgment so long as it remains uncontia- 
dictcd and unexplained by his debtor Labjee Sa- 
Hoo V. EoG-nooNrNDrN Labb Sauoo 

[I.L. B., 6 Cale., 447 


7. — — Letter in indefinite terms . — 

A letter containing no ffistinct admission of a debt, 
hut only doubtful expressions , — Keld not to be a 
written acknowledgment such as section 4, Act XIV 
of 1869 requiies for the revival of a light of suit. 
Gash n. MqIiEan . . . 2 3V, W., 408 

A 

8, - Acknowledgment inferred 

from tenor of correspondence — ^Aii acknowledgment 
not coming directly from the debtor him&olt, hut 
merely deduced as an inference from the tenor of 
a series of letters, was not a sufficient acknowledgment 
to satisfy section 4, Act XIT of 1859 To satisfy 
that section, there must be some principal wilting of 
a particular date, which can he relied on by itself, 
when properly construed, as cpnstituting an acknow- 
ledgment of the debt. BoaEES v. Montriott 

[6 B. Ii. B., 550 


LIMITATION ACT, 1877, s. IQ—conUmied. 
1 acknowledgment op debts— 

continued 


9, — Law under Lung ah Code.’” ^ 

Acknowledgment . — Under the Puniab Code, at lA 
hefoie Act XIV of 1859 took effect m Oiulh, lettei ^‘8 
offering to pay a debt by instalments, and piaying tt \ 
be excused fiom the payment of interest, weie ai i 
ample acknowledgment ot tlie debt to save limitation, ; 
MuKHtTM Labb v Impiazoobbowbah: 

[5 W. B., P. C., 18 : 1 Ind. Jux., N. S., 

10 Moore’s I. A,, 


IQ, 1 'Letter, With remittance “ 

old account!* — The defendant sent a letter^ateM 
22nd December 1865, to the plaintiffs, cori- 

tamed the following postscript /S^— 'Enclosed 

a remittance of i£40 to old account.” JECeld (on 
appeal, leversing the decision of Korman, J), the 
woids “remittance of £40 to old account” were 
ambiguous, and did not nccossaiily impoit that a 
furthei sum was due, so as to constitute an acknow- 
ledgment of a debt which would give a now peiiod of 
hmitation. SHEARMAN n. EBEMiNa 

[5 B. Ii. B., 619 


11 , Admission of debt with 

averment it is not An admission oi a debt with 

the appended averment that it is not yet payable in 
point of time, may ho an acknowledgment of a debt 
under section 4, Act XIV of 1859. An asseitionthat 
a sum of money will he payable on the hapi)eniug of 
an event future and unccitaui is not aii acknowledg- 
ment of a debt, hut the allegation of incidents out of 
which a debt may at some tune arise YotJNQ v„ 
Mang-abapibby Eamaiya . . 3 Mad,, 308 

12 , Lorn. Leg, V of m 7 > 

^ 7 ^ qI^ X .^Acknowledgment — Held that an admis- 
sion in writing of the making of a promissory note, 
accompanied by a reimdiation ot liability in respect 
thereof, was not such an acknowledgment as would 
revive a barred claim. Naebababhankab v. Kboh- 
NATH ISHVABJi ... 2 Bom., 349 

13 , Admission of deU to third 

person — The admission to a third party in writing 
that a sum is due is not such an acknowledgment 
of a debt as to remove such debt out of the Statute of 
Limitations. Febshab Doss v, Denonath Dey 

[2 Hjsde, 14 

In the MATTER OE THE GANGES StEAM NAVIGA- 
TION Company . 2 Ind, Jiir., TH, S., 180 

14 , — Admission to third person. 

— An admission by A of his debt to F. contained in 
a burat given by A. to his agent may take a suit 
against A, out ot ilie Statute ot Liimtations. Hxjbo 
Chunbeb liOY V, Monee Mohinee Dossee 

[3 W, B., S. C. O. Bef., 6 

15, Admission to third person, 

— An acknowledgment made in wilting to a third 
party and not to the ci editor is sufficient under the 
section Queere , — Whcthei an acknowledgment to 
satjsty the section must be made before suit. The 



{ 8201 } 


DIGEST OE CASES. 


( 3202 ) 


XtlMITATIOISr ACT, 1877, s. X^^conUnued.. 

1 ACKNOWLEDGMENT OE DEBTS— 
continued, 

English and Indian Law of Limitation considered and 
contrasted Nijamubin « Mahammapali 

[4: Mad., 385 

— MxemptiOTh 

from limitation — In a suit foi the recovery of costs 
mcniT^d by the Government of Bengal, in virtue of 
the Statutes 3 and 4 Wm lY, Cap 41, authorising 
the Cl own to appoint the East India Company to 
take charge of appeals, and bring them to a heaiing, 
the admission by a defendant that % demand was 
claimable from some quartei or other, but not as 
agains^he property in question, was held not to be 
an admission within the meaning of Regulation III of 
1793, excepting a suit fiom limitation under that 
Regulation Goveenment oe Ben&al v. Shue- 
SUEE0T002TISSA . . . 3 W, R., R, C., 31 

[8 Moore’s 1. A., 225 

17. - Memo, of payments ew- 

dorsed on bond — Memoranda of payments made, en- 
dorsed on the bond and signed by the defendant, weie 
not acknowledgments in wiitmg within the meaning 
of section 4, Act XIV of 1859. Goeachakd Dutt d 
Lokenath Dittt . . • 8 W, B., 334 

IS, Yerbal admission of cor-^ 

redness of account, — A mere verbal admission of the 
coiiectness of an account, the items of which are 
barred by the Statute of Limitations, does not furnish 
a new staitmg-pomt for the operation of the Statute.. 
Stjbbabama d Easteeit Mtjttusami 

[3 Mad., 378 

19. — - Admission of balance of 

account — When an indigo planter and a ryot contract, 
the former to make advances of money or seed for the 
cultivation of mdigo plant, and the latter to dehver 
the mdigo plant grown, a mere verbal admission by 
the ryot of the correctness of an account containing 
cross items due, without a written acknowledgment 
from him that the balance is due, does not operate to 
cieate or renew any liahihty with leference to the 
Law of Limitation. DoYle u Aeeum Biswas 

[4W.B., a C. C. Ref., 1 

Doyifi %, Edoo Gazee 

[3 w. B., a 0. C. Ref., 13 

20 . — — — Buit for balance of ac^ 

count. — Balance struclc and amount orally ad- 
mitted.-~A.Ti. a suit for the recovery of certam sums 
advanced as loans at difteient times the account 
rendeied was simply a statement of advance, repay- 
ment, and balance which was adjusted, stiuck, and ver- 
bally admitted by the debtor, — Seld that the balance 
so struck and admitted by the debtor did not amount 
to a wiitten acknowledgment within the 4th section 
of Act XIY of 1859, or to a new contract so as to 
revive the old cause of action Kunhya Laee n 
Buksee . . Agra, 94: Ed. 1874, 71 

2L Verbal promise to pay — 

New coni) act — In a amt by the plaintiff to recover 
money lent more than three yeais hetoxe suit, the 

III 


LIMITATIOIN ACT, 1877, s. 19 — continued, 

1. ACKNOWLEDGMENT OE DEBTS— 
continued 

plaintiff alleged an expiess veibal pionuse by the 
debtor to pay the amount sued for made upon a 
settlement of accounts, — Seld, by Holloway and 
Kindbeslby, JJ — That a verbal promise was not 
sufolcient to pi event the application of the Act of 
Limitation Ver Kibeeesley, J. — If a debtor and 
creditor entei into a new contract, the debtor promis- 
ing to pay a ban ed debt, that would seem to he a new 
cause of action, and it is doubtful v?hetber it was the 
intention of the Limitation Act to insist that the 
new promise should be in writing. Kitlappa v 
SoMANNA 6 Mad,, 51 

22. Aclcnowledgment to third 

person — An admission or acknowledgment in wntmg, 
under section 4, Act XIV of 1859, w^as sufficient to 
give a new period of limitation, although a promise 
to pay on request is not inferrible from it The word 
"due"’^ in the section means no more than that the 
debt is owmg and that theie is an existing obligation 
to pay it. Nijamediit v . Mahamadali 

[4 Mad., 385 

23. - — '■ Promise to pay sum for 

which promissory note was given, — A snit was 
brought on a piomissory^note, by which the defend- 
ant promised to pay to the plaintiff R1,000 with 
interest at the rate of 12 per cent per annum. The 
defendant afterw^ds wrote the following letter to 
the plaintiff • “ I further hold ifiyself responsible to 
you foi the two sums of B1,000 and R900 respec- 
tively, the latter sum hearing interest at 24 per cent, 
per annum. Both these sums of R1,000 and R900 I 
engage to pay you.'^ Held that the letter was an 
acknowledgment within section 4, Act XIV of 1859. 
XJmese Chititdee Mookeejeb V Saobman 

[5 B. L. R., 633, note 

S. C. WOOMESH CEnmUEB Mookeejee V Saoemaet 

[12 W. R., O, C., 2 

See Gepiyishen Goswami « Beineabuk 
Chanlea Sieyae Chowdhey • 

[3 B. I.. B., P. C., 37 : 12 W. B., P. 0., 36 
13 Moore’s I. A., 37 

24. Admission in bill of 

sale — ^The defendant, who was the owner of a moiety 
of certain property (the plamtiff and another being 
owners of the other moiety), mortgaged his moiety to 
the plaintiff; the mortgage- deed, dated 11th June 
1863, contained a covenant to pay off principal 
and interest at the expiration of a year, and gave a 
power of sale in default of payment The whole 
pioperfy, mcludmg the mortgaged portion, was "con- 
veyed to one J D. on 27th November 1864, by a bill 
of sale executed by the three owners of the property. 
On the execution of the bill of sale the sum of 
R16,250, the half of the purchase-money which be- 
longed to the defendant, was handed over to the 
plaintiff m part-payment of a sum of R19,556, which 
was therem recited as l^ing then due on the mort- 
gage. ia a suit for the balance brought m November 
1869, the defence was that it was haired by the law 

5 K 2 
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LIMITATION ACT, 1877, s. 19 — couitnued. 
1. acknowledgment op debts— 

continued, 

of limitation. Meld that the admission by the 
defendant contained in the hill of sale of JSTovemhen 
1864, was a sufficient acknowledgment to take it out 
of the operation of Act XIV of 1869, section 4, 
Madhttsttdak CHOWDHRy V , Bbajanath Chandea 

[6 B. Ij. B., 299 

25. — Admusion in writing — 

In a suit to recover the balance alleged to be due on 
certain promissory notes, the plaintiff relied on a 
document to prevent the operation of Act XIV of 
1859, which was in these terms, — ‘'If I have to 
stT:imp up, the sooner it is done the better, though it 
would go against all my ideas of justice and right.” 
Semhle, — There was no admission that a debt was 
due. Ukcotenantee Sebvioe Bahk Maeshael 

[6 isr. W., 806 

26. Admission in writing — 

A debt due on a decree is a sufficient consideration 
for the making of a promissory note, although execu- 
tion of the decree be barred by limitation at the time 
the note is made Where the endorsee of ceitain 
promissory notes sued to recover then value, alleging 
that in respect of four of the notes a new period of 
limitation had been cieated'by the letter of the maker 
to the holder’s agent which follows, mz. * “with 
regard to your communication anent promissory notes 
given by me to Mr. S , and which X have not paid, I 
must only say that Mr. 8. must trust to my integrity 
to pay him, and as soon as I have cleared off a couple 
of decrees agamst me I wiU commence paying him ; 
but if you put the matter into Court, I must only 
plead want of consideration, and throw Mr 8, back 
on the original decree which had lapsed some three 
years before I wrote the promissory notes,” — Meld 
that the letter was a sufficient acknowledgment to 
take the claim on the f oui notes out of the statute of 
limitation. MtrnitiNS v, Bbdby . 6 IS". W,, 150 

27. — — Suit for oomg>ensation for 

land — Aclcnowl^dgment %n writing, — Meld^ in a suit 
for compensation for lands taken by Government un- 
der Act VI of 1857, that a letter from the Commis- 
sioner of Eevenue expressing his wilhngness to re- 
commend Government to pay f oi certain land, is not 
an acknowledgment m writing within section 4. 
Hills r , Mag^isieatP' oe NcrnnEA . 11 W , K,, 1 

28. Acknowledgment in writ- 

ing — jS , who owed F. money, drew a hundi in favour 
of F which was dishonouied F sued to recover 
the sum for which the hundi had been drawn V7ith- 
in three years before suit wrote a letter to the 
drawee of the hundi requesting him to pay the 
amount due by M. upon the hundi Meld that the 
letter was a sufficient acknowledgment, within the 
meaning of section 19 of the ^Limitation Act, 1877, of 
jS liability for the debt for which the hundi was 
drawn. Bamaet h, Vaieavah 

[I. L. B., 7 Mad., 392 

29. Default on payment of 

inst(ilm6nt,—-'SSf\iQxe a default having been made m 


LIMITATION ACT, 1877, s. Vd^-conUnmd. 

1. ACKNOWLEDGMENT OE DEBTS— 
continued, 

payment of an instalment the debtor subsequently 
filed a suit to compel his creditor to receive his debt 
by instalments as they should become due, and in his 
plaint set out the provisions of the bond, and stated 
that he had tendered the instalments as they became 
due to his creditor, which the latter had refused to 
receive, and that thereupon the debtor had deposited 
the amount with a third person It was held that 
the plaint did not contain such an acknowledgment of 
the whole debt’^being due as to give a new starting- 
point from which the limitation commenced to run. 
Naeaxanappa 1?. Bhaskae Paemaya 

[7 Bom., Afc., 125 

3 Q. Admission after execution 

of decree. — The admission of a debt after execution 
is taken out gives a decree*holder a fresh starting 
point from which to leckon limitation Diq-am- 
BUEEE DeBIA U. SAEODA PEltSHAB ItOY 

[3 W. B., Mis., 27 

JoTEEEAM Doss r Htjetje . 6 W, B., Mis,, 115 

LxrCHMBB NAEAIN V, SnUDASHBO SiKGiH 

[6 W. B., Mis., 12 

Peostjnno Commae Boy Chowbhey u Kasheb 
Kant Bhuttaohaejb^ . 6 W. B., Mis., 81 

Chttitbee Kant Mippbe v, Bamkaeaik Dey 
S iEOAB . . . . . 8 W. B,, 68 

31. Instalment hand, — Nm 

conti act — An instalment bond is not “ a promise or 
acknowledgment ” within the meaning of Act IX of 
1871, section 20 , hut is complete m itscli and does 
not require any reference to the old bond which it 
supersedes. It is a new contract with now stipula- 
tions and terms, and limitation runs from the duo 
dates therein mentioned. Taba Soonbxteeb Kuloo- 
NBE V. Bhoobun Chundbe Ghose 

[23 W. B., 462 

32. Admission of debt — JPeti- 

tion to file kistbundi, — A petition put into Court by 
a judgment-debtor, for time to pay the instalments 
due under a kistbundi, may be considered as evidence 
of a new contract formally entered into with the 
decree-holder and declared in Court Peaeeb 
Mohitn Mitteb V Mohendeo Naeaik Sin<3-h 

[23 W. B., 465 

33. Signature not by debtor, 

— A letter not signed by the debtor was not an acknow- 
ledgment in writing within the meaning of section 4, 
Act XIV of 1859. Bamnaeain v, HtTEEB Dass 

[3 Agra, 81 

34. Acknowledgment not 

signed — An acknowledgment m wiituig sealed, but 
not signed, by a defendant, was not an acknowledg- 
ment within the meaning ot section 4, Act XIV of 
1869. Lbohmitn Peeshad v, Bxjkean Ali 

[8 W. B., 513 

35 Signature not formally 

added, —To entitle a plaintiff to the benefit of a new 
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XiIMrUATIOS" ACT, 1877, s. 19 — eonimmd 

1. ACKNOWLBDGMEOT OP DEBTS - 
continued* 

period of limitation under tliat section, lie mnst prove 
that the party sued has m writing authenticated by 
his signatme, either in express terms or by reasonable 
construction, acknowledged and admitted that the 
debt or a part thereof is due from him This signa- 
ture need not be foimally sub 3 oined or added to an 
acknowledgment writtten by the debtor, unless it 
appears from the wi^ritmg that such signature was in- 
tended, or unless the miting would be incomplete in 
itself, as an admission without a sigimture If the 
body of the admission is in the debtor^ s own hand- 
W"ntiii^>^nd contains his signature, and was given 
over by him as complete in itself, it would be an ac- 
knowledgment in wTiting within the meamng of sec- 
tion 4. Muhammad Jahula v* Vehkataeayab 

[2 MacL, 79 

36. St(f nature hy marie — 

Acknowledgment in writing — Payment endorsed on a 
bond by direction of the obhgor who cannot write and 
signed with his mark is an acknowledgment in writ- 
ing withm the meaning of section 20 of Act IX of 
1871. Bheemangowda Eeeafah 

[7 Mad., 358 

37. Suit for "balance of account 

for advances — In a suit to recover a balance on ac- 
count of indigo advances made on a kabuhat executed 
by defendant, where defendant had broken no contract, 
but the discontinuation of the cultivation had been 
the act of the plaintiff, limitation was held to run from 
the date of the kabuhat, which operated as a written 
acknowledgment signed by defendant (section 4, Act 
XIV of 1859). Seld, too, that a statement of balances 
found in one of plamtiff^s books duly vended, with- 
out any signature by defendant (who could not wnte), 
was not an acknowledgment within the meanmg of 
section 4 The entry of defendant’s name in one 
column, taken in connection with a cross in another 
column, formed no vahd signature Bengad Indigo 
C oMBANX a?. Koydash Chundee Doss 

[10 W. E., 293 

38. Acknowledgment of debt — 

Secondary evidence of acknowledgment — Authority 
to hind minor by acknowledgment — An original 
account book contaimng an acknowledgment of a 
debt had been filed m Court, and subsequently lost 
whilst in Court, — Keld^ that secondary evidence of 
such acknowledgment might be given, notwithstand- 
ing the words ot section 19 of the Limitation Act. 
A person merely by reason of being the mother and 
guardian of a minor has no authority to make an 
acknowledgment of a debt on behalf of the minor so 
as to give a ci editor a fresh start for the period of 
limitation. Wajibun v Kadie Buksh 

[I. It. E., 13 Gale., 292 

39. Acknowledgment* — "Entry 

of a debt in a debtor^ s book — An entry in a debtor’s 
own book does not amount to an acknowledgment 
within the meanmg of section 19 of Act XV of 1877, 
unless communicated to his creditor or to some one 
on his behalf, — Explanation 1 to section 19 showing 


' LIMITATION ACT, 1877, s. lQ--eonUmed* 

1. ACKNOWLEDGMENT OP DEBTS—, 
continued. 

that the acknowledgment is contemplated as ad- 
dressed” to the creditor Every acknowledgment, 
m order to create a new period of hmitation, must 
he signed by the debtor, or some one deputed by him 
no matter in wbat part of tbe document tbe signa- 
ture IS placed Mahadakshmibai v Piem op Na- 
gesbtwae Pueshotam , I. L. E,, 10 Bom., 71 

40. Application by judgment- 

debtor for postponement of sale — An application by 
tbe defendant for a postponement of the sale of his 
property when he piomised to pay the amount of 
the decree was held to he an admission of the plain- 
tiffs’ light to execute the decree within the contem- 
plation of section 19 of the Limitation Act (XV of 
1877), and created a new period of limitation Ven- 
EATEAV BAPU V, BiJESING VlTHALSING 

[I, Ij. E., 10 Bom., 108 

41. Account stated — Signing 

by debtor, — Although to make an account a stated 
account it is not necessary that it should be signed, 
yet, unless it is signed by tbe debtor, the intention 
and effect of section 4 of Act XIV of 1859 is to pre- 
vent it being made the foundation of an action to 
recover a debt which would otherwise be barred by 
that Act. Mulchand Gudabohand v* Giedhae 
Madeay . . 8*Bom., A. C., 6 

42. Signature — Where an ac- 

count stated was written by a debtor himself, by his 
name at the top of the entry, it was held to he suffi- 
ciently signed within the meamng of section 4 of 
Act XrV of 1859. Andabji Kadtanji v* Dulabh 
Jeevan . . . I. L. E., 5 Bom,, 88 

43. Signature* — Where the 

whole of an account stated (khata) was written by a 
debtor himself with the introduction of his name 
at the top of the entry, the khata was held to be 
sufficiently signed within the meaning of Act XV ^of 
1877, section 19 Jekisan Bapuji v BhowsIe 
Bhoga Jetha . . I. Ii. E., 5 Bom., 89 

44 . Acknowledgment of guard- 

ian for minor — The signature of a guaidian of a 
minor to an acknowledgment* of a debt does not 
make it such an acknowledgment under section 19 
of the Limitation Act as would give a new period of 
Lmitation against the minor, the signatme of the 
guar<^an not being a signature by the person against 
whom the right is claimed. AzUddin Hossain v. 
Ldoyd . . . , 13 C. Ii. E., 112 

45. Acknowledgment signed 

by agent, — ^Under section 4, Act XIV of 1859 an 
acknowledgment in wntmg, signed by the agent or 
constituted attorney of the debtor, is not sufficient, 
Pueshotam Manchaeam v Abdud Latip 

[6 Bom., O. C., 67 

Budoobhoosun Bose v* Enaeth Moonsheb 

[8 W. E., 1 
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IiIMITATIOISr ACT, 1877, s. 19— continued^. 

1. ACKNOWLEDGMENT OF DEBTS— 
continued, 

46. — ~ Aclcnowledgment of agent 

— The acknowledgment of an agent for the inanago- 
meut of a zeinindai’s property is not the acknowledg- 
ment of the principal within the meaning of section 
4, Act XIV of 1859. Beazoodeen n Colleotoe 
OE COTTACK . . . .10 W. B., 175 

47. The plaintiff sued three 

executors for the balance due of their testator’s simple 
contract debt of more than tbiee years’ standing A 
part payment had been made by the defendants with- 
in the three years previous to the commencement of 
the suit Two of the defendants had also, but during 
their testator’s life-time, given a personal undertak- 
ing m writing to pay the debt out of a fund coming 
to their hands. The defendants had also signed as 
executors, and sent a letter to the plaintiff informing 
him that they had registered his claim against the 
testator’s estate, and that notice would be given to 
him when the assets, if any, were to be distributed. 
£[eld that, neither the personal undertaking nor the 
letter was such an acknowledgment m writing as to 
bring the case witbin section 4, of Act XIV of 1859 
loTABA Das ‘v, Eiohaedsoet . • 2 Mad., 84 

(C 

48. ■ Acknowledgments hy agent, 

— ^Aclmowledgments which, under Act XIV of 1859, 
weie insufficient -to keep alive a cause of action, be- 
cause they were sigi?ed only by an*agent, — Meld to be 
sufficient to sustain a suit on the same cause of ac- 
tion under Act IX of 1871. Wheie a series of ac- 
knowledgments of a debt have been made, each with- 
in three years of the one next preceding, and the 
first of the series has been made within three years 
of the date on which the debt was contracted, a suit 
for the recovery thereof is, under Act IX of 1871, in 
time, if instituted within three yeais from the date 
of the last acknowledgment. Discussion as to who 
is an authorised agent, what is a suffi.cient signature 
and what amounts to a sufficient acknowledgment, 
within the meaning of section 20 of Act IX of 1871. 
Under section sTo of Act IX of 1871, the authorised 
agent may sign either his own name or that of his 
prmcipal Mohesh Lae n, BtrstrNT Ktoabee 

[I. Ii. B., 6 Calc., 340 : 7 O* Ii. B., 121 

49 — Acknowledgment ly agent. 

— Melds upon the evidence m the case, that an ac- 
knowledgment of the debt sued for had not been 
signed by an agent of the defendant, generally or 
specially authoiised in that behalf within the mean- 
ing of section 20, Act IX of 1871. Whatever gene- 
ral authoriLy such agent may once have had from 
the defendant, it had ceased withm the knowledge 
of the plaintiff at the time of the signatuie. Special 
authority in that behalf cannot he proved by second- 
ary evidence of the contents of a lettei, the non-pro- 
duction of which is not satisfactoiily accounted for 
DimMon Debi d* Boy Ltjobmipd-t Sniro-H 

[L. B., 7 I. A., 8 

r 

50. — Acknowledgment hy 

agent, — Signature, — Bds agent, undex* the ordeis o*f 


IimiTATIOTJ- ACT, 1877, s. l9-coni'imied, 

1. ACKNOWLEDGMENT OF DEBTS— 
continued, 

M., wiotc a letter to 8. containing an acknowledgment 
in respect of a debt This letter was headed as fol- 
lows ‘‘ Written hy J8. to 8 ” The concluding poi- 
tion of the letter was written by JB in Ins own h<xn<I- 
wilting Meld that, under theso ciicumstanccs, tbeio 
was sufficient evidence that the heading of the letter 
was wiitten by an agent duly authorised Meld, also, 
looking at the heading of the letter, that the letter 
was “ signed ” by B, within the meaning of section 20 
of Act IX of 1671. Matheba Das n Babxj Lal 

[I. Ii. B., 1 AIL, 683 

51. " - " — Acknowledgment by agent 

— Blamt signed hy vakil — A plaint signed by a 
vakil before the Limitation Act IX of 1871 came in- 
to operation does not save limitation, as the eailier 
Limitation Acts do not give authority to an agent to 
sign an acknowledgment for his puncipal similar to 
that given hy section 20 of that Act and section 19 of 
Act XV of 1877. Acknowledgments winch arc ni- 
sufficiont to keep alive a cause of action hocjiuse they 
were signed only by an agent, ai e equally insufficient 
to sustain a suit on the same cause of action under 
Act XV of 1877, as section 2 of the Act cxpiessly 
bars the revival of a right to sue bariud under the 
earlier Acts, although they might have been sufficient 
under Act IX of 1871. Diiabma Vithal v, Govinb 
Sadtalkab . . . I, Ii. B., 8 Bom,, 99 

62, ^Acknowledgment —Author^ 

ised agent — A balance of account was wutten by 
a pel son at the lequest of an illiterate dcbtoi in the 
dobtoi’s name, and signed hy the writer in his own 
name. Meld a binding acknowledgment by a duly 
authorised agent within the meaning of section 19, 
explanation 2 of Act XV of 1877 Hemohane Kn- 
BEB V VOHOBA Baji Haji I. Ii. B., 7 Bom., 515 

53 , Signature hy agent, — An 

application by a judgment-debtor in writing for the 
postponement of a sale m execution of a decree and 
the issne of fresh notification of sale signed by the 
pleader expressly authorised to make it, is an acknow- 
ledgment "signed” by an "agent duly authoiised 
in the judgment-debtor’s behalf,” within the mean- 
ing of section 19, Act XV of 1877. Bamhit Bai v, 

Satgmjb Bai . . . I. Ii. B., 3 AIL, 247 

54. ■ Manager of joint Mindu 

family — Agent, Authority of ^Principal and agent. 
— The relation of the managing member of a Hindu 
family to hia coparceners does not necessarily imply 
an authority upon his part to keep alive, as against 
his coparceners, a liability which would otherwise be- 
come barred. The words of section 20 of Act IX of 
1871 must be construed strictly, and the manager of 
a Hindu family, as such, is not an agent " generally 
or specially authorised” by lus coparceneis for the 
purpose mentioned in that section. Ktjmabasami 
Naean V. Baba Nao-appa Chetpi 

[I. Ii. B., 1 Mad., 385 

65. — Manager of Mmdu family, 

— Authority to revive hatred The manager of 
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ILlMITATIOia' ACT, 1877, S. l^^-contimed, 

1. AOKXOWLEDGMEOT OP DEBTS— 
continued 

a Hindu family has the same authority to acknowledge 
as he has to create debts on behalf of the family, but 
has no power, without special authority, to revive 
a claim, already barred by hmitation, agamst the 
family, Chikitaya 'o. Gtjetjn-atham; 

[I. L. R., 5 Mad., 169 

Bee Gopal Haeaht Mozoomdar tj. MuDnoMUTTY 
Goopyee . . . . M B. Ij. R,, 21 

66. and gjjpt. 59. — Pre- 

ecnhed period — The expression prescribed period ” 
m &s 5 ^on 20(a) of the Limitation Act IX of 1871 
means thvpeiiod pi escribed by that Act Wheie a 
suit was' brought on the 11th September 1877 for 
money paid by the plaintiff on the 16th November 
1868 to the use of the defendant, and the plaintiff 
based his claim upon two acknowledgments of the 
defendant m writing, of which the first was dated 
the 3rd November 1872, — JSeld that, to brmg the 
case within section 20 (a) of the Limitation Act IX of 
1871, the first acknowledgment should have been 
made before the expiration of the period prescribed 
by article 59 of schedule II of that Act, mz , three 
years fiom the period when the money was paid. 
Luvae Chtjkieal Ichhaeam '0 Lttvae Tbibhoban 
Lab Das . . . I. L. R., 5 Born., 688 

57. “ Promise on bond 

executed for barred debt — Contract Act, s 20i cl, 
$, — The “ promise ” referred to in section 20 of Act 
IX of 1871 is a promise introduced by way of excep- 
tion, in a suit founded on the origmal cause of action, 
and not a promise constituting a new contract, and 
extinguishing the oiiginal cause of action Accord- 
ingly a suit is not baried which is brought on a bond 
executed, in consideration of a barred debt, aftei the 
expiiation of the peiiod prescribed for its recovery. 
RAG-HOiri Bhikaji u. Abdel Eaeim: 

[1. Ii. R., 1 Bom., 590 

53, Promissory note for bar- 

red debt — Contract Act, s, 25, cl B . — Act IX of 
1871, section 20, clause (a), does not prevent a plamt- 
iff from maintaming a substantive action on a pro- 
missory note passed to secure the amount due on an 
old note which was barred by limitation at the time 
of the making of the new, the plaintiffs s right to 
bring such action being recognised by the later en- 
actment, Act IX of 1872, section 25, clause 3. Cha- 
TEE Jaosi V, Tebsi I. Ii. R., 2 Bom., 230 

59, AcTcnoioledgment of barred 

decree — In the case of a decree for money payable 
by instalments with the pioviso that in the event of 
default the decree should be executed for the full 
amount, the decree-holdei did not apply for execution 
within three years after default was made, — JSeld, 
the judgment-debtor havmg, three years after the 
first default, acknowledged in writing his Lability 
undei the deciee, and signed such aclmowledgment, 
that, the decree being already barred, such acknow- 
ledgment did not create a new period of hmitation. 
Shib Day v, Kalka Peasad 

[I. L. R., 2 All., 44:3 


f 

XiIMITATIOH ACT, 1877, s. 19 — continued, 
1. ACKHOWLEDGKEXT OF DEBTS— 
continued, 

60. Aceni — Signature pro- 

cured after determination of agency — Notwithstand- 
ing the general piovisions of section 19 of the Limit- 
ation Act of 1877, by which a new period of limit- 
ation, according to the natuie of the ongmal liabihty, 
IS allowed, provided that the acknowledgment of 
hahihty is made in writmg before the expiration of 
the period presciihed foi the suit, a smt cannot be 
brought upon an acknowledgment or account stated, 
signed by a person who has been an agent^to collect 
rents, if his signature was not procured till more than 
a year after the determination of his agency. Pab- 
BETYINAYH ROY 1>, TeJ03I0Y BAKEEJT 

[1. Ii. R., 5 Gale., 3*03 

61. ■■■ Account stated — Adjusted 

account, — Adjustment of accounts, Pffect of — 
" Ruzu,’* — Contract Act (IX of 1872), s 25, cl 3^ 
The “ruzu” oi adjustment of an account can operate 
either as a revival of an original promise or as evi- 
dence of a new contract If it is to he used as an 
acknowledgment givmg a fresh starting-point for 
computing a new period of limitation it must be made 
m 'writing and signed before the expiration of the 
period of limitation prescribed If it is to he used as 
evidence of a new contract furmshing a basis for a 
new cause of action, it must contain a promise in 
writmg duly signed as required by the Contract Act 
IX of 1872, sect] 4 ?n 25, clause 3, a hare statement of 
an account not being such a •promise RAaiJX v, 
Dhaema . . , I. L. R., 6 Bom., 683 

62. Account stated, — Promise 

— Balance admitted due — BaJci deoa, — Act IX of 
1872, s, 25 , — The Guj*arati words baki deva,” which 
are of common use in balancing accounts, import no 
more than the English words balance due,^^ from 
which an unwritten contract may be inferred, but 
which do not of themselves amount to a promise to 
pay within the sense of Act IX of 1872, section 25, 
clause 3. Raecblhoddas Nayhebhai u Jeychand 
Khesalchand . . I. Ii. R., 8 Bom., 905 

See Ramji n, Dhaema . L L. R., 6 Bom., 683 

63. ‘ '■ Admission of debt being 

due in writing itself, — To hiing a case 'withm section 
4, Act XIV of 1859 the writiiig must contam within 
itself an admission that a debt is due, and oral evi- 
dence is not admissible to add to its meanmg. 
Leyohemahan Chetyy u, Meyya Ibebaki Maea- 
EK^YEE 6 Mad., 90 

64 ' Oral evidence —The want 

of an admission or acknowledgment in writing, as le- 
quired by section 4, Act XIV of 1859 to qualify the 
limitation prescribed by clause 9, section 1 of that 
Act, cannot be supphed by oral evidence of the ad- 
mission of the debt sued for. Gieeb Dhaebe Sihoh 

Kalika Sooeel. Dooboa Dety Sihoh t? Kali- 
EA SOOEEL . . , . 7 W. R., 46 

WOOMA SOONDEEY D0S$BE V BlEESSEE RoY 

[8 W. R., 289 
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LIMITATIOlSr ACT» 1877, s. IQ^eonhmed. 

1 . ACKlSrOWLEDGMENT OF DEBTS— 
conhmed 

65. — Contents of acJcnowledg- 

went ofdehtf Secondary evidence of — SmdenceAct (I 
0/1872), s. 91 — Paiagraph 2, section 19 of the Limit- 
ation Act, 1877, belongs to that biancb of the law of 
evidence which is dealt with by section 91 of Act I of 
1872, and ought not to be read in derogation of the 
general rules of secondary evidence so as to exclude 
oral evidence of the contents of an acknowledgment 
which has been lost or destroyed. Shambhtt Nath 
Nath v, Eam Chtjnhea Shaha 

[I. Ii. B., 12 Calc,, 267 

66. - ' Registration, — ISfon^regis- 

tration oflcobala, JBffect of, --Act VIII of 1871, s, 
17 —Act IX of 1871, s. 20, cl, (c), and $. 49 — Al- 
though, under section 49 of Act VlHof 1871, no in- 
stiument which is ‘^requiied by section 17 to he 
registered shall, if unregistered, be received as evi- 
dence of any transaction affecting the property to 
which it relates,^’ this provision does not prevent 
such an instrument being used for the purpose of 
showing that a fresh period of limitation has been 
acq[uired under section 20, clause (e) of Act IX of 
1871, by an acknowledgment of a debt in wilting 
Signed by the party to be charged therewith befoie 
the expiration of the prescribed period of limitation, 
Nhnho Kishoei Lall v Bamsookheb Koobe 

[I. I*. E., 5 Gale., 215 : 4 C. L. E., 361 

ft 

r 

2. ACKNOWLEDGMENT OF OTHEE EIGHTS. 

67. Landlord and tenant , — 

Achno'wUdgment of different tenancy a 
landlord sued to recover arrears of rent due from a 
tenant who enteied as a mulgami tenant for one 
year and continued in possession without executing a 
fresh agreement, — L[eld that an admission, made in 
writing, and signed by the tenant, that he held the 
land as mulgaini or permanent tenant at a lower 
rent, was not an acknowledgment of the landlord's 
right, which, under section 19 of the Limitation Act, 
1877, would entitle the landlord to recover arrears of 
rent for three years prior to the date of the admis- 
sion. Venkatabamanayya V, Seinitasa Eaxj 

[I, Ii. E,, 6 Mad., 182 

68. — Mortgage, — Might to re- 

deem mortgage,-‘‘‘'Wsx€ 2 o a mortgage has not legally 
been put an end to, the mortgagor (or his representa- 
tives) is entitled to come into Court and ask to be 
allowed to ^redeem, provided sixty years have not 
elapsed smee the last recogmtion by the mortg;R,gee 
of the plaintiff'^s title to the mortgaged property 
Bhnjibt Naeaih Singh n. Shxjeeeeoonissa 

[10 W. E., 478 

69. Suit for redemption of 

moftgage,^ — Achnouoledgment — A mortgage deed 
having been executed in 1761 and an acknowledgment 
of the mortgagor’s right to redeem having been made 
in writing in 1838,— that a suit to redeem in 
1878 was barred. The words « in the meantime ” m 
clause 15 of section 1 of the Limitation Act XIV of 


LIMITATION ACT, 1877, s. IQ^contimed. 

2. ACKNOWLEDGMENT OF OTHEE EIGHTS 
— continued, 

1859 mean within sixty years from the date of the 
mortgage Vassudavau Namhudri v. Mussa Kutti^ 
6 Mad., 138, followed Laiachand v ISarfraz Ah, 
I L M„ 1 AIL, 425, dissented from Mukkanni v, 
Mannan . . , I. Xi. E., 5 Mad., 182 

Kammana Kallaohbei Illath Vassttbavan 
Nambitbei V, Chbmbeakanpy Mtjssa Ktjtty 

[6 Mad., 138 

Mahombb ^boob Ettzzah v. Asib Am Shah 

[8 N. W., 119 

Naeaih Laib tj. LaliiA Nunb Kishoe^^I'I' 

[19 W, B., 78 

70, Aclcnowledgment made to 

third farty — A written acknowledgment by the 
mortgagee of the title of the moitgagor, or of his 
right ot redemption, was sufficient withm the meaning 
of clause 15, section 1, Act XIV of 1859 though made 
to a third party and not the person entitled to the land, 
Dtje Goeal Singh v. Kashbbeam Panbay 

[3W.E.,3 

71 — Aclcnowledgment to third 

person — An acknowledgment of title under clause 16, 
section 1 of Act XIV of 1869, need not he made to 
the mortgagor or his representatives , any acknow- 
ledgment in writing signed by the moitgagec is suf- 
ficient Ahiloji valab Khandoji V, Dongae 
Haeiohanb Ghjae . . 5 Bom., A. 0., 176 

Unicha Khanbyib Kfnhi Kftti Naieu Vabia 
P iBIGAIL KTTNHAMBB KtJTTY MaEACCAE 

[4 Mad., 359 

Abi Hossein v, Eambyab , 3 NT. W., 78 

72. — 8uit to redeem mortgage, 

— Acknowledgment. — The fimt plaintiff claimed to 
redeem a mortgage to defendants’ ancestor for E320. 
Defendants' pleaded that the mortgage was for 
E2-336-4, and redeemable only at the pleasure of the 
mortgagee. They also pleaded the Limitation Act. 
The original Court decreed redemption on payment of 
the amount stated hy defendants. The lowex Appel- 
late Court reversed that decree, and dismissed the 
suit as barred. Meld, reversing the decree of the 
lower Appellate Court, that an acknowledgment by 
the mortgagees of the moitgagor’s title, sufficient to 
take the case out of the statute, was evidenced by 
their written answer in suit No. 238 of 1830, and hy 
the answer m original suit No 441 of 1861, as lecited 
in the 3 udgment in that suit, although the right to 
redeem and the amount of the mortgage were denied, 
and the acknowledgments were not made before those 
suits were brought. The Act for the limitation of 
suits does not require that the acknowledgment of the 
title of a mortgagor should be made to any particular 
person or at any particular time before the institu- 
tion of the suit in which the bar is pleaded. Nae- 
eaina Tantei V, Ukeoma . , 6 Mad., 267 

73 'Entry in waph-vX-urz — 

Acknowledgment — An entiy m a wa^ib-ul-urz is not 
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IiIMraATyiOIir act, 1877, s. IQ^eonitmed, 

2 ACKITOWLEDGMEITT OF OTHEE EIGHTS 
* — co7ztmued, 

tantamount to an acknowledgment on tke part of the 
defendant, mortgagee, of the plaintiff’s proprietary 
right so as to allow him to sue withm sir^ years 
from that date as provided hy clause 16, section 1, Act 
XIV of 1859. Chttjjoo Singh v Nazis Hossein 

[2 Agra, 227 

74. Achnomledgment hy 'oahil, 

— A solemn and honafide acknowledgment m writing 
of the mortgage and right of the mortgagor, made 
by the mortgagee for the purpose of a suit through 
his vfifel, whose act and statement for the purpose of 
the s^ were withm the scope of his authority 
according to the law then m ’force (clause 1, section 
21 of Eegulation XXVII of 1814), and weie to he 
considered as if his client were personally present and 
consenting, was a sufficient acknowledgment in writ- 
ing of the mortgagor’s right to redeem as provided 
by clause 15, section 1, Act XIV of 1859, and gave a 
fresh starting-point to the mortgagor to sue tor re- 
demption within sixty yeais from the date of such 
acknowledgment. Such acknowledgment in writing 
need not he made directly to the party entitled, or in 
other words, to the mortgagor. Eseee Singh u. 
Bishesheb Singh , . .3 Agra, 265 

75. AcTcnoioledgmenihy moolc- 

tear — Usufructuary mortgage — Wheie sixty years 
have elapsed from the date ot a usufructuary mort- 
gage, a suit by the mortgagor to recover possession 
of the mortgaged property is barred by clause 15, 
section 1, Act XIV ot 1859 Where a mortgagee 
signed a mookteainama, in which he stated that he 
would abide by any arguments which might be 
urged, and any documents which might be filed, by 
the mooktear thereby appointed, and the mook- 
tear subsequently filed a written statement signed by 
himself alone, m which he admitted the mortgagor’s 
title , — Held that the mooktearnama and written 
statement could not be read together as amountmg 
to an acknowledgment sufficient to satisfy the re- 
quirements of clause 15, section 1, Act XIV of 1859, 
iirOHMEE Buksh Roy v Rttnjeet Eam Panday 

[13 B. I.. B., P. C., 177 ; 20 W, B., 358 
S. C. in lower Court . . 12 W*. B., 443 

See Eahuiani Bibi t?. HtrEASA Kxtab 

[L X.. B.5 1 AH., 642 

76. Acceptance of sale cerii^ 

Jicaie, — Achtnoieledgment of title — The acceptance 
of a sale certificate granted by a Ziila Court in 1824 
to the purchaser of a mortgagee’s interest in land 
sold by auction in satisfaction of a decree, is not an 
acknowledgment, by the purchaser, of the title of 
the mortgagor which will satisfy the conditions of 
section 19 of the Limitation Act and give a fresh 
starting-point from which hmitation will run for 
redemption Ambaba Vateki Manakeb Eaimm 
SOKAYAJIPAD U NaDXFTAEAT KeISHNA PoDUYAL 

[I. li. B., 6 Mad., 325 

77 . jg-Qyj period — Memnal of 

hatred suit, — Plaint, — Receipt, — Decree, — Agent „ — 


IiIMirATIOIT ACT, 1877, s lQ--conUnued, 

2. ACKNOWLEDGMENT OF OTHEE EIGHTS 
•—‘Continued 

Ualcil — Mortgage — Redemption — The plaintiff’s 
ancestoi mortgaged a piece of land to the defendants’ 
ancestor in 1797, and placed him m possession as 
agreed upon Three years afterwards both the mort- 
gagor and the mortgagee went out of the country. 
The mortgagor leturmng first lesumed possession of 
the land, the mortgagee returning afterwards filed a 
suit in 1826 to recover possession under the terms of 
the mortgage, and ohtaimng a decree in his favour 
possession was restoied to him by the Civil Court in 
1827 When taking delivery of the possession from 
the Court, the mortgagee passed to the officers of the 
Comt a receipt m which the mortgagee’ acknowledg- 
ed having leceived possession of the mortgaged land 
as directed by the decree The plaintiff, the lepre- 
sentative of th# original moitgagor, on the 4th of 
December 1880, sued the defendant, the representa- 
tive of the original mortgagee, to redeem the land. 
Meld that the suit was haried the receipt incorpor- 
ating the decree hy reference did not operate as an 
acknowledgment of a mortgage subsisting m 1827, 
so as to give to the mortgagor a new period of limit- 
ation under section 19 of Act XV of 1877 This 
section mtends a distinct acknowledgment of an 
existing liability or ^ural relation, not an acknow- 
ledgment without knowledge that the party is ad- 
mittmg anything. Dhaema Vithab v Govind 
Sadyabkae . . . L Ij.^B., 8 Bom., 98 

m 

78, and art. 14B»—Redemp^ 

tion of mortgage. — Aclcnowledgment of the mort^ 
gagor*s title signed hy mortgagee's agent — Meld^ fol- 
lowing the decision of the Privy Council in Luchmee 
Ruhsh Roy v Runjeei Roy Randay, IS R» L R, 177, 
under Act XIV ot 1869, that an acknowledgment of 
the title of the mortgagor or of his light of redemp- 
tion signed by the mortgagee’s agent is not sufficient, 
under article 148, schedule II of Act IX of 1871, to 
create a new period of limitation Eahmani Bibi v 
Hbbasa Kfae . . , I. Ii. B., 1 All., 642 

79. AcJcnowledgment of 

title prior to Act XIV of 1859 — In a suit for redemp- 
tion of landed property the plaintiffs, repiesentatives 
of the mortgagors, rehed on an acknowledgment of 
the moitgagors’ title contained in an entry in the 
settlement records of the year 1841, which was 
attested hy the representatives of the mortgagees, 
defendants m the suit, and the lower Courts having 
differed as to whether the acknowledgment was 
sufficient without proof that it was mg,de withm 
sixt 2 i» years from date of the alleged mortgage, — Meld 
that, inasmuch as there was no limitation to suits for 
redemption of mortgage of landed property prior to 
Act XIV of 1859, it was unnecessary to ascertain 
when the mortgage was effected, the acknowledgment 
of 1841 being an acknowledgment of a right still 
suhsistmg, and one which fulfilled the requmements 
of article 148, schedule II, Act IX of 1871 Daia 
Chand V, Saeeeaz Abi . I. Ii. B., 1 AH, 425 

8p. — Suit for redemption 

of mortgage — Acknowledgment of title of mort- 
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2. ACraOWLEDGMENT OF OTHER EIGHTS 
— continued 

gaff or or of his right to redeem — Where the 
defendants attested as coiiect the record-of-rights 
piepared at a settlement with them of an estate in 
wluch they were desciibed as moitgagees of the 
estate, hut which did not mention the name of the 
mortgagor, (S paiteib, dissenting) that 
theie was an acknowledgment of the moitgagoi's 
right to redeem within the meaning of article 148, 
schedule II, Act IX of 1871 Fer Peaeson, *7, — That 
there was also an acknowledgment of the mortgagor’s 
title Fer Spajtkie, J, conUa Daia Chand v 
Saepeaz Ali . I. It. R., 1 AIL, 117 

But see MtrKKANia v, Manan Bhatta 

[I. L. R., 5 Mad., 182 

% 

31 . Suzt for re- 

demotion of mortgage, — Achnowledgment of title 
of mortgagor or of his right to redeem, — An 
acknowledgment, to be within the meaning of ar- 
ticle 148, schedule II, Act IX of 1871, must be an 
acknowledgment of a present existing title in the 
mortgagor. An acknowledgment of the original 
making of the mortgage deed and of possession havmg 
been taken under it, coupled with the allegation of 
the subscq[uent execution of two other deeds practi- 
cally superseding the mortgage and altering the rela- 
tion of the parties, contained in a written statement 
filed previous to the expiry of the ^ixty years allowed, 
IS not a sufficient acknowledgment within the meaning 
of that article, so as to prevent limitation from 
operating Eam Das v Biejotkdun Das alias 
Laloo Baboo 

[I. I;. B., 9 Calc., 616 12 C. L. R., 284: 

82. — Fxecuhon of decrees — 

Fetiiion — Section 4, Act XIV of 1859 is not appli- 
cable to the execution of decrees Thus an mcidental 
mention hy a jndgment-debtor, in a petition filed by 
him m another case in which another decree-holder 
had taken out execution, that he owed money to the 
decree-holder inothe present case, was held not to be 
an admission within the meaning of that section to 
keep the decree alive. LtrcHHiiN Koonwae v, 
Ltjchmuk Bhtjeut . . . 7 W. R., 79 

83. 'Execution of decree — Feti- 

tion , — The word debt ” m section 20 of Act IX of 
1871 applies only to a habihty for which a suit may 
be brought, and does not mclude a liability for which 
judgment has been obtained therefore, where the 
last application for execution of a decree had been 
made on the 14th of December 1872, and a Notice 
under section 216, Act YIII of 1859, issued on the 19bh 
of January 1873, and on the 28th of April 1873 the 
judgment-debtor filed a petition notifying pait-pay- 
ment, which petition was signed by the judgment- 
credxW,— ReZi?, m an application for execution made 
on the 27th of April 1876, that further expciition 
was harried by limitation Kally Peosokno Hazea 
X Hebea Lae Mbnbee , I. L. B., 2 Calc., 468 

34;. Execution of decree — 

Fetition — An application was made tor execution of 
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2. AGKN-OWLEDGMENT OF OTHER EIGHTS 
— continued, 

a decree against the lieu of the judgment-debtor on 
the 26th July 1871. On the 30th November^of the 
same year the dehtoi applied by petition for two 
months’ time,“~jHeZcZ that the petition was not an 
acknowledgment within the meaning of section 20 of 
Act IX of 1871 so as to save limitation KalJg 
Frosonno Sazra v. Reera Lai Mundle, XL L, 
2 Calc,, 468, followed Ishaita Dabia r Gei ja Kant 
Lahiey Chowbhey . . 3 C. Ii. R., 572 

ir 

35 . ■■■■ Achnowledgment in wni- 

%ng of debt hy judgment-dehtor . — An ^^mow- 
ledgment in writing of a debt by a judgment- debtor 
is not suclr an acknowledgment as is contemplated 
by Act IX of 1871, section 20, and will not, therefoie, 
operate to extend the period of limitation m favour of 
the judgment-creditor The "'debt” i of or red to m 
that section is not a judgment-debt, but a liability to 
pay money for which a suit can bo brought Mxtngol 
Peashad Diohit V . Shama Kanto Laiioey Chow- 
i>b[ey . . . . I. Xi. B., 4 Calc., 708 

86. Execution of decree . — 

Achnowledgment in writiug.^Axi application for 
the execution of a decree is an application in re- 
spect of a “ right,” — that is to say, the ** right” of 
the decree-holder to execution, within the meaning 
of section 19 of Act XV of 1877, An application in 
writing by a judgment-debtor for the postponement 
of a sale m the execution of the decree and the issue 
of a flesh notification of sale is “ an acknowledgment 
of liability ” within the meaning of the same section, 
m respect of such “ right.” Kamhit Eai u Sat&tjk 
. . . LIi.R.,3 A1L,247 

37, Application for execution 

of decree — The provisions of section 19 of the 
Limitation Act, 1877, are not applicable to appli- 
cations 111 execution of decrees The ruling of the 
Allahabad Full Bench in Eamhii Eai v Satgur Mai, 
I. L M,, 3 All., 247, dissented from, Kama v Vbn- 
katesa . . . . I. Ii B., 5 Mad., 171 

88. — Application for execu” 

tion, of decree ’—Achnowledgment — An application 
for the execution of a decree is an application in 
respect of a right ” within the meaning of section 
19, Act XV of 1877, and a petition made by a judg- 
ment-debtor, and signed by his vakeel, praying for 
additional time for payment of the amount of a de- 
cree, constitutes an “ acknowledgment of liability” 
within the meaning of that section, and a new period 
of limitation should be computed from the date of 
such petition in oidor to ascertain whether the exe- 
cution of the decree is barred or not under the pro- 
visions of article 179, schedule II of the Limitation 
Act Mamhit Max v Sutgur Mai, XL M,3AU, 247 } 
and Mam Qoomar Kur v. Jahur Ah, X Z, M , 8 Calc., 
716, followed Toeeb Mahomed v, Mahomed 
Mahboob . I I,. R„ 9 Calc., 730 ; 13 C.Ii. R., 91 

39. Execution of decree,’— 

A( hnowledgment in writing — Fart-payment,— Act 
of 1877, s 20, and sch XX, iVb. 179,— M decree 
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2 ACKA^OWLEDGMEOT OF OTHER BIGHTS 
—continued, 

for money, dated tlie 24tli June 1878, directed that 
a ceitain instalment should he paid on the 22nd July 
1878, and a like instalment on the 20th December 
187s, and the balance by certain instalments com- 
mencing from a certain date, and that, m case of 
default, the decreeholdei might realise the whole 
amount of the decree The instalments weie not 
paid at the fixed dates, but part-payments of the 
amount of the decree were made by the judg- 
ment debtor from time to time out'^of Court On 
the May 1879 he made a pait-payment and 
an enuorsement on the decree to the following 
effect G, judgment- deb toi of this decree, 

have myself paid Rs — and have endorsed this pay- 
ment on the decree in my own handwriting ” On 
the 5th September 1881 the decree-holder applied 
for execution of the whole decree Bleld, by the 
Court, that the application was governed by the rule 
contained in section 19 of the Limitation Act, 1877 , 
that the endorsement made by the judgment-debtor 
on the decree was an acknowledgment of liabdity 
under the deciee , and that consequently the period of 
limitation for the apphcation should be computed 
from the time such endorsement was made, and the 
apphcation was therefore within time. Ramhit Rai 
V* 8atgv,i Rai, 1 L R ^3 All , 247, followed, but with 
doubt Per Mahmood, J — That, following the ratio 
decidendi in Ramhii Ra% v Satgur Rai, I, L R ,3 
All , 247, the part-payment made and endorsed on the 
decree by the judgment-debtor fell within the terms 
of section 20 of the Limitation Act, 1877. Ae^ 
‘tnuiullah Dalai v. Kally Churn Miiter,! L R, 7 
Calc , 56, distinguished Also ^er Mahmood, J — 
That it was doubtful whether in this case the decree- 
holder was bound to execute the whole decree when 
the fiist default occurred, as the terms of the deciee 
appeared to give the decree-holder an option in the 
matter, and therefore whether the application for 
execution was barred because it was made more than 
three years after that date Shih Dai v. Kalha 
Drasad, I, L R, 2 All , 443, distinguished. JtZLHEi 
Peasad V, Ghtjdam Ali . . I. Ii. B., 5 All., 201 

90. and art. 179. — Acknouo- 

ledgmeni %n writing, — Authority to sign aehnomledg- 
ment — On the 7th of December 1877, additional 
time for payment of the amount of a decree, dated 
the 24th of March 1876, was granted to the judgment- 
debtor upon a petition signed by his vakeel On the 
4th of December 1880 a fresh apphcation for execu- 
tion was made. Meld that it was not haired under 
aiticle 179, schedule II of Act XV of 1877, inasmuch 
as the petition constituted an acknowledgment of 
liability under section 19 of the same Act, and a new 
period of hmitation began to run fiom the 7th of 
December 1877. The object of the words ‘'^applica- 
tion m respect of any property or right m section 19 
is to extend to the apphcations mentioned in schedule 
II the same pimlege as is accorded to suits, Ramhit 
Rai V, Satgur Rai, I. L R, 3 All,, 247, approved of. 
Bam Coomae Kite u Jaehb Ali 

[I, Ii, B., 8 Gale., 716: 10 O. It. B., 613 


« 
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9L Dxecution of decree — 

Contract superseding decree — Adjustment of decree. 
— Ceitification — Civil JProcedure Code, s 258 — 
Acknowledgment in writing — In the couise of pro- 
ceedings in execution of a deciee dated the 14th 
June 1878 the parties, on the 11th January 1881, en- 
teied into an agieement, which was legistered, and 
filed in the Court executing the decree The deed 
lecited that the decree was under execution, and that 
a mortgage-bond, dated the 1st December 1873, in 
favoui of the judgment-debtor by a third party, had 
been attached and advertised for sale, and that the 
decree-holdei and judgment- debtor had arianged the 
following method of satisfying the decree that 
the judgment-d^htor should make over the said bond 
to the decree-holdei, in order that he might 
bring a suit thereon at his owm expense against the 
obligor, and leahse the amount secured by the bond, 
and out of the amount reahsed satisfy the decree 
undei execution, with costs and future interest, toge- 
ther with aU costs of the suit to be bi ought against 
the obhgor, and togethei with a sum due by the judg- 
ment-debtor to the deciee-holder under a note of hand 
foi R250 with interest ; and other details w^hich need 
not he stated On the s^e day that this deed was 
executed, the decree-holder filed a petition in the 
Court, to the effect that under the agreement an 
arrangement had<.heen made for "^payment of the 
judgment-debt, by which the judgment-debtor made 
over to him the bond advertised for sale, in order 
that the petitioner should file a suit under it at his 
own cost against the obligor, and realise the debt due 
under the decree in execution with interest and costs ; 
and he prayed that the sale to be held that day might 
he postponed, and the application for execution 
struck off for the piesent, and the previous attach- 
ment mamtamed, and stated that, aftei realisation 
of the amount enteied in the bond advertised for sale, 
an apphcation for execution w^ould be duly filed. On 
this the Older was that the execution case he struck 
off the file, and the attachment mamtamed On the 
24th December 1883, the deciee-holder applied for 
execution of the deciee, alleging that the judgment- 
debtor had failed to make ovei the bond to him accord- 
mg to the agreement The judgment-debtor objected 
that the decree was no longer capable of execution, 
having been supeiseded by the ^agreement of the 11th 
January 1881, and that the application was barred 
by limitation, the previous apphcation being dated 
the 9th November 1880 Meld that the application 
was isrithin time, inasmuch as the acknowledgment in 
the deed of the 11th January 1881 came within the 
terms of section 19 of the Limitation Act, so as to 
originate a fiesh peiiod of limitation in respect of the 
execution of the decree. Qhansham v. Mukha, I. D, 
R ,3 All ,320 , Janki Prasad Y QhulamAli,! L R,, 

5 All , 201 , and Ramhii Rai v Satgur Rai, I, L R,, 

3 All , 247, followed. Fateh Moeammad v Goeal 
Das . . . ' . . I. Ii. B., 7 All., 424 

s. 20 (1872, s. 21). 

1 . Case under Punjah Code 
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lilMITATIOiCT ACT, 1877, s. 20— eowitwMedJ 

hefo'i e Limitation Act, 1859 — In a case under tlie 
Punjab Code before the Limitation Act of 1859 came 
into operation in Oudb it was beld by tbe Privy Council 
that payments made by an agent upon account, and 
contmned monthly for several months, ought to be 
regarded as tantamount at least to, if not conectly 
desciibed as, a running account, and weie therefore 
part-payments which amounted to " a partial satis- 
faction of demand,” whereby the period of hmitation 
was lenewed. Mukeum LiiLL 'o, Imtiez-ood- 
Dowiah 

[6 W. R., P. C., 18 : 1 Ind. Jur., Iff. S., 142 
10 Moore’s I, A., 362 

See Gowba Bebbb u Kissek Misseb 

[1 Ind. Jur., K. S., 224 

Anx> Potitpabuk Sen d Chitndee Cattno? Moo- 

EBEJEB . 1 Ind. Jur., H. S., 329 

Under the Act of 1869 part-payment was not an 
admission of a debt though evidenced by writing. 
Muhamab Jantjia. V. Yenkatanayae 

[2 Mad., 79 

lovAEA Das v, Riohaedson . . 2 Mad., 84 

Keistna Row u. Haohapa Sttoapa 

[2 Mad., 307 

Madeo Sinoh Thaeooe Pbbshad 

. [5 IT. W., 35 

2. ■ — — ' L^rescribeA jpenod — Two of 

the sons out of a lomt Mitakshara family, consisting 
of a father and three sons and the»widow and sons of 
a deceased son, and harrying on business in partner- 
ship, sued to recover money due on a hath-chitta dated 
11th December 1876 the last payment made and 
entered by the defendant being on the 20th July 
1877 . no time was fixed for payment of the money, so 
that it became payable on the date of the hath-clntta. 
The suit was instituted on the 19th July 1880 and 
^me on for hearing on the 26th of July, when an ob- 
jection was taken that all the parties who ought to 
sue were not on the record On the apphcation of the 
original plaintiffs, the names of the father and the 
third son were then added, and the plaintiffs weie 
described as smwivmg partners of the deceased son. 
At the time the additional plaintiffs weie made 
parties the suit was as regaids them barred by 
limitation. Reid that the suit, if all the plamtiffs 
had origmally 3 omed in snmg, would not have been 
barred by section 20 of Act XV of 1877. The words 
^‘prescribed period” in that section mean, not the 
peiiod prescribed for the payment of the debt, but the 
presented period of limitation Ramsebce v, Ram- 
BAB Koonboo . . , I. Ii. R., 6 Calc., 815 

[8 O. Ii. R.„457 

In the mattee op Mong-oba Koibobto t?. 

Annoba Ram . . . 12 0. Xi. R., 277 

8m Lbyae Chunibab Iohhaeam v Levae Tei- 
BKOVAN Labdas . I. L. B., 6 Born., 688 

3. - — ' J8a^ment of interest — 

Section 21 of Act IX of 1871 has no application 
where the payments of xnteiest admitted were made 
after the expiration of the period presciibed for tbe 
repayment of the loan. Taeinby Chiten Nbnby v 
Abbub Rohoman . . . 2 C. L. R., 346 


LIMITATION ACT, 1877, s. 20^eonUmed. 

4, Payment of interest, — Pay- 

ment made "before Act came into operation — The 
exception of payment of mtexest contained in section 
21, Act IX of 1871, IS not confined to payments made 
after that Act came into foice, hut applies also to 
payments made before that date. Teag-aeaya 
Mebabi n, Maeiyappa Pillai 

[I. L. B., 1 Mad., 264 

6. Bond, — Payment of in^ 

terest — Adjustment of accounts, — Suit to recover the 
principal sum and one yearns interest due on a bond 
dated the lit® March 1866. By the terms of the 
bond the rent of certam land was assigned the 
lender as security for mterest No date wa^^eci- 
fied m the bond for the payment of the principal 
sum The inteiest was regularly paid np to October 
1871, and the present suit was brought m June 1874. 
— Seld^ on special appeal, by Holloway, J, that, 
assuming that the peiiod or limitation was three 
years, and that it had run out both before action 
brought and before Act IX of 1871 came into opeia- 
tion, section 21 of that ' Act operated to save the 
action that at the period of that law coming into 
force there was still a contractual right existing, and 
that the right of action was restored by the payment 
of interest. T encataehella Mudali v. Seshagherri 
BaU) 7 Mad , 283 , and Mohatalla Pfaganna v. Pedda 
Rarappaj 7 Mad , 288 , distinguished Reid, by Moe- 
GAN, C 3 , that no question of limitation arose That 
the lender having been constituted by the bond a 
trustee and receiver of the lents and profits of land, 
it was only on an ad 3 nstment of his accounts that the 
principal became payable. Valia Tambeeatti v. 
Visa Rayan , , I. L. R., 1 Mad., 228 

0, — .'■ " '■■I Payment of interest — Con- 

tract in writing — The defendant at different times 
made payments to the plaintiff, who was his creditor, 
m reduction of the general balance of account against 
him, but without intimating that any of such pay- 
ments was to be appropiiated in satisfaction of the 
interest due on his debt. Reid that there had been 
no payment of inteiest, “ as such,” by the defendant 
so as to bring the case within clause 1 of section 21 of 
the Limitation Act (No IX) of 1871, and that the 
plaintiff's claim was barred Hanmantlal Moti- 
CHANB V, Rambabai . I. Xi. R., 3 Bom,, 198 

7, Beceipt of rent, — Pay- 

ment of interest. — Mortgage, — In 1858 land was 
mortgaged to the plaintiff with possession for a term 
of five years, and in 1861 the defendant, the mort- 
gagor, took a lease of the land from the plaintiff, 
under which he paid lent until 1870-71. The mort- 
gage-debt was lepayahle on the expiry of the term. 
Plaintiff brought the suit out of which this appeal 
arose to recover the debt from the mortgagor. It 
was pleaded that the suit was barred by limitation, to 
which plaintiff rephed that the receipt of rent was in 
fact a payment of interest, and that from the last 
payment of interest a new pei lod of limitation arose. 
Reid, that the case being governed by the provisions 
of Act IX of 1871, the payment of rent under an 
agreement entirely independent of the original mort- 
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gage could not be regarded as a payment of interest 
IJmmee Kutti -u Abdux Eaxae 

[I. Ii. E., 2 Mad., 165 

8. Mortgage — Suit for 

arrears of rent — ^Wbere a kanom was granted m 
1858 for five years to secure repayment of a loan, and 
a lease made in 1861 to the grantoi of the kanom by 
the kanom-holder and rent paid under the lease until 
1871, — Reid that a suit brought m 1877 to recover 
the ianom amount and arrears of rent foi seven 
years was barred by limitation except as to three 
years' arrears of rent Palbiag-sSdha Dmmeb 
KtTTTi Abdul Kadab , I. L. E,, 3 Mad,, 57 
* 

9^ — JElntry of account stated hg 

debtor %n creditor's boohs — Imflied contract — An 
entry of an account stated, made by a debtor in his 
creditor's books, is not a contract m writing withm 
the meaning of Act IX of 1871, section 21. Ameit- 
LAL Mansue V Manielal Jetha . 10 Bom., 375 

This case was followed in Hanmantmal Moti- 
CHAND B Eambabai . I. Xi. E„ 3 Bom., 198 

where it was held that, consequently, the payments 
made by the defendant on account were not such 
payments of the prmcipal of the debt due by him as 
would bar the operation of the Act. 

See lUatOHODDAS Nathubhai V. Jbychand 
Khusal Chand . 1. L. E., 8 Bom., 405 

10, 'Payments towards adjusted 

account. — Where, subsequently to the adjustment of 
his account with the piamtrffs, the defendant had 
been credited with amounts of surplus proceeds of 
goods and of a hundi, held that such amounts were 
not payments within the meaning of section 20 of 
the Limitation Act. Naeeonji Bhimji b Mugui- 
EUM Cbandaji . . I. Ii. E., 6 Bom., 103 

H, Sum realised by execution 

sale. — Fart-paymeni — A sum realised by an execu- 
tion sale cannot he considered a part-payment under 
section 21, Act IX of 1871 so as to give a new period 
of limitation. Eughoonath Doss v Shieomonee 
Pat Mohadebbb . . .24 W. E., 20 

Bbmul Doss b. Iebal ISTAEAijr . 25 W. E., 249 

Eamobandba Gai^esh V Devba 

[I. L. E., 6 Bom., 626 

12 . Part-Payment of principal 

of bond. -^Endorsement, Pacts which must appear 
in. — To satisfy the conditions of section 20 of the 
Limitation Act, the endoisement in the handwriting 
of the person makmg a part-payment of the principal 
of a bond need not show the appropriation of the 
payment to principal but only the fact of the pay- 
ment. Jada Ajneamma u. Nadiiapalle Rama 

[L I.. E., 6 Mad., 281 

13. Part-payment of principal. 

— Endorsement — Randwriting of payer. — Marks- 
man — In section 20 of the Limitation Act, 1877, the 
condition that the fact of payment m the case of 
part-payment of the principal of a debt must appear 
in the handwiiting of the person making the same is 


IiIMITATIOlT ACT, 1877, s. 20 — continued. 
satisfied if the payer signs or affixes his mark beneath 
an endorsement not written by-htm. ISdADABHUSHi 
Seshac3B[Aelu V. Siegaea Sbshata 

[L Ii. E., 7 Mad., 55 

14. Part-payment of principal. 

— Endorsement — Randwriting of payer — Marks- 
man. — The mark of the payer subscribed to an en- 
dorsement not in the handwriting of the payer will 
satisfy the proviso to section 20 of the Limit- 
ation Act, 1877, which requires that the fact of the 
payment of part of the principal of a debt made by 
the debtor or his agent duly authorised in that behalf 
shall appeal in the handwriting of the person making 
the payment, m order that a new period of limitation 
may run from the date of such payment. EllapX 
Naitae V. Anumati Goundan 

[I. Ii. B., 7 Mad., 76 

16. * Part-payment of principal 

of debt — Endorsement of cheque by debtor — Where 
the only evidence m the handwriting of the debtoi of 
the part-payment of the principal of a debt was the 
endorsement of a cheque to the creditor, — Reid that 
such endorsement did not satisfy the conditions of 
section 20 of the Limitation Act so as to give 
rise to a new period of hmitation from the date of 
such endorsement, Mxci^mziE v Thieuyengada- 
than . . . . I. Ii. E., 9 Mad., 271 

19 , Unregistered mortgage . — 

Receipt of produce -in heu of interest. — Receipt of the 
produce ot land held under a deed of mortgage re- 
quired to be, but not registered, cannot be deemed to 
be a payment for the purpose of section 20 of the 
Limitation Act, 1877. Pichandi u Kandasami 

[I, Ii. E., 7 Mad., 539 

s. 21 (1871, s. 20, expL 2 ; 1859, s. 4). 

1, — „ Acknowledgment by part- 

ner. — ^An acknowledgment by one partner sufficient 
to save limitation will not hind another partner who 
has not suhsciibed such acknowledgment. Beh-aesbe 
Dass V. Khooshal Chund. Khooshad Chujs-d o. 
Palmee .... 2 Agra, Pt. II, 170 

2 , Partnership accounts.-— 

Section 20, Act IX of 1871, does not apply to partner- 
ship accounts Khoodeb Ram Butt c ELishen 
Chand Goleecha . . ^ . 25 W. E., 145 

3 , Acknowledgment given by 

one partner wMn binding on the firm — Partnership. 
— Pi actice — Parties. — Same person both, plaintiff 
and dfifendant —The plaintiff, as heir of his moth(^, 
sued a film, in which he was himself a partner, to re- 
cover the amount of certain loans which he alleged 
that his mother in her lifetime had made to the said 
firm The plaintiff was made a defendant in the suit 
along with the other partners The alleged loans 
ivere made on the 2nd November 1881 and the 12th 
October 1882 The present suit was not filed until 
December 1885. The plaintiff, however, rehed on an 
acknowledgment signed in his mother's account hook 
by himself as partner m the firm on the 1st Novem- 
ber 1883. The fiist defendant did not appear, or put 
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in any defence Tlie second defendant pleaded limit- 
ation, and alleged that on the 2nd November 1880, 
pnoi to the date of the alleged loans, he had letiied 
fiom the film, and, therefore, was not liable Prom 
the evidence given at the heaiing it appealed that the 
business stopped, so far as buying and selling and 
fresh tiading weic concerned, at the end of the year 
1881, and that subsequently to that date the partners 
weie occupied solely in winding up the affans of 
the firm, Keld that, undei the circumstances, the 
acknowledgment given by the plaintiff did not hind 
the other partneis, and that the claim against them 
was barred If, at the time the acknowledgment 
was given, the fiim had been a gomg concern, the 
plaintifi^s authoiity to make such an acknowledgment 
on behalf of the firm might have been presumed, hut 
in this case the business had been closed, and the 
paitnership entirely dissolved The presumption, 
therefore, which arises in active partnership, no longer 
existed, and there was no evidence that the plaintiff 
had been expressly authorised to act foi the other 
partners in making the acknowledgment. The mean- 
ing of the word “ only in section 21 of the Limit- 
ation Act XV of 1877 IS that it must also be shown 
that the partner signiug the acknowledgment had 
authority, express or implied, to do so In a going 
mercantile concern such agency is to be presumed as 
an ordinary rule. Peemci Ludea « Dossa Doon- 
GEESEY . I. L. E., 10 Bom., 358 

s. 22 (1871, s. 22).^ 

See False Impeisoniuieni?. 

[1. L. E., 9 Bom., 1 

1, JPariy added under s 73, 

Civil Fioceduie Code, 1859 — When a party was 
substituted or added as a defendant, under section 73 
of Act VIII of 1859, the suit was held to be com- 
menced against him at that time, and not before , 
theiefore, wheie A sued -S„ as representative of C, 
for land, and more than twelve years after the cause 
of action accrued found that B was not in possession, 
but D , and by older of Court JO was substituted as 
defendant, the claim agamst 2>. was barred. 
Eaj Kishoeee Dossbe V Buddbn Chttndee Shaw 

[2 Ind. Jur., N. S., 49 : 6 W. E., 298 

NXJEDO GoPAL EoY V . JANHBEEAM CHTJCEBEBtrTTY 

[W. B., 1864, 316 

Eshak CHUirDBE ^Baneejee V, Keisxo Gutty 

Nag MW. E., 377 

2. • — Act XIV of 1859 — Farties 

added after expiration of period of limitaticfi — ^A 
suit was held not to he barred by the Limitation 
Act, 1859, as against parties added after the expiration 
of the period allowed by law, provided the plaint be 
filed against the original parties prior to the expira- 
tion of such period Issubbpbesauh Uejoonloll 

[2 Hyde, 248 

Kalbe Kishoee Chatteejeb v, Luokhbb Dbbia 

Chowdeeai?! . . .6 W. B., 172 

• 

a dot XIV of 1859 Suit ly 

mdom on behalf of minor son,^Son aftenoards 
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joined as plaintiff — In 1864 a Hindu widow, having 
a minor son, sued, m hei owm name and on her own 
behalf, to recover certain immoveable piopeity. The 
action was brought on a lease which expired m 1854 
The defendant denied the lease, and contended that 
the suit should be dismissed, as it could not be 
maintained by the widow m her own name In 1871, 
the son, who had in the meantime attained his ma 3 or- 
ity m 1865, was made a co-plaintifi on his own ap- 
plication. JKeld that the suit was barred, inasmuch 
as it must, if maintainable, he deemed to have been 
mstitnted in 1871, when the son was made a co-plaint- 
iff, the plaint ]^eviously to that time having been in the 
widow ^s own name and expressly on her ownj^ghalf. 
Seld, also, that making the son a co-plaintrffm 1871 
could not change the character of the smt as it had 
existed previous to that date so as to defeat the law 
of hmitation Held (by Pinhet, J.) that the minor 
was wrongly made a plaintifi m 1871 JDhurm JDass 
Fandey v Sham Soondri Fehiah, 6 F C., 

distinguished. Gopal Kashi v, Eama Bai Saheb 
Pattab 12 Bom., 17 

4 . j^ct IX of 1871, s, 1 Si 

s 22. — “Commenced” “Instituted” — Added de<> 
fendants — Suit for contribution or partnership 
account. — Cause of action — Qucsre, — ^Whethei the 
word “ commenced ” in section 22 of Act IX of 1871 
IS equivalent to the word “ instituted ” m section 1, 
and whethei section 1 does not exclude from the 
operation of the Act all smts instituted before 
1st Apiil 1873 even as to defendants added after 
that date Snpposmg the provisions of section 22 
of Act IX of 1871 to apply to defendants added 
by amendment subsequently to 1st April 1873, in a 
suit mstitnted before that date, such added defend- 
ants will, under the terms of that section, and if 
l^hat section does not apply, then under a general 
principle of law, he allowed to leckon the period 
of limitation on which they rely fiom the date at 
which they were added, hut the periods of limitation 
provided by Act IX of 1871 do not necessarily apply to 
defendants so added The plaintrffi and thiee of the 
defendants, being four members of a partnership, 
consisting of se\en persons, horiowed, in January 
and February 1865, on account of the partnership, 
from the Commercial, Finance, and Stock Exchange 
Corporation, two sums of Bl, 21,614 and Bl,08,000, 
for which they gave their ^oint and several promissory 
notes, and shoi*tly afterwards two of the partners 
retired, leaving the plaintiff and the f oui defendants 
alone constituting the film. On 27th September 
1865, the plaintiff and first defendant were sentenced 
to transportation for life, and on 15tli April 1867 one 
of the other defendants became insolvent. On 25th 
April 1867, the hquidators of the Commercial/^ 
Finance, and Stock Exchange Corpoiation obtained a 
deciee against the plaintiff and the three defendants 
who had joined in the making of the promissory 
notes for the amount due on their ."joiut and several 
promissory notes and costs In March 1868, the 
immoveable and moveable property of the plaintiff 
and the moveable property of the first defendant 
were sold in execution, and the whole of the proceeds 
of the plamtiff^s immoveable property, together with 
the balance of the proceeds of the moveable properties 
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of the plaintiff and first defendant, after satisfying 
thereout two pnor decrees against them, were applied 
in part satisfaction of the decree of 25th Apiil 1867, 
and the moneys so recoveied were distributed to the 
sliaieholders by the hquidators, who, howe’vei, le- 
tamed m their hands such portion as would have been 
payable in respect of the shaies held by the judg- 
ment-debtors, and thus the whole decree was satisfied, 
leaving a balance of B25,212. The distribution of 
assets was made on 3rd April 1869, and the final 
dividend to shareholders other than the judgment- 
debtors paid on 3rd August 1869, The two defend- 
ants other than the first and the insolvent took the 
benefit of Act XXVIII of 1865, and obtained their 
discha^e in April and December 1869. The plaintiff, 
therefore, sued the first defendant alone on 18th 
March 1873 as contiibutory for the satisfaction 
of the joint deciee, but subsequently, by amendment 
made on the 6th February 1874, added the other de- 
fendants, and prayed for a decree that he was entitled 
to receive and appropriate the balance of R25,212, 
and that the fiist defendant should pay to the 
plaintiff the balance of the moneys paid by him in 
excess of his share in satisfying the decree of 25th 
April 1867, with interest, after deducting three 
fourths of the sum of B25,212, on that, if necessaiy, 
the paitnership accounts might he taken, and the 
plamtiff be paid such sums as might be found to 
be due to him. Meld 1st — That the period of hnut- 
ation as to all the defendants was that provided hy 
Act XIV of 1859, whether the suit was to be tieated 
as one for a partneiship account, or one for contribu- 
tion of an ascertained sum, 2nd — That as to the 
first defendant the period of limitation was to be 
reckoned back from 18tb Maich 1873 3rd — That 
as to the added defendants the period of limitation 
was to he reckoned back from 6tb February 1874. 
4th — That the plaintiff^s cause of action arose in 
April 1868, when his propeity was sold and apphed 
in satisfaction of the joint decree of 25th April 1807, 
and not on the date of the decree itself Datal 
Jaieaj Khatat Ladha . . 12 Bom., 87 

5, Bubst%tut%on of heirs of decree- 

holder — In a smt to set aside the sale of certain 
lands which had been attached and sold by a decree- 
holder as the property of his debtor, plamtiff brought 
bis action agamst the decree-holder and a party 
whom he supposed to be the auction-purchaser. Sub- 
sequently, finding that his supposition had been erro- 
neous, he applied to have the real purchaser made a 
party, and the heirs of the deciee-holder (who had 
died) substituted as defendants Meld that the suit 
against the heirs was not haired by lapse of time, as 
it was originally brought within the period of hmit- 
ation agamst the decree-holder, of whose death the 
plamtiff first learnt the news from the return made 
to the summons Sebe Kishem’ Chowdhey n. Bam: 
Eisto Bhuttachaejbb . . 10 W. B., 317 

0 , and art. 60. — Adding 

farty as defendant — On 2nd August 1872, A, K. 
filed a plaint agamst Af. M and Af. jS, m which he 
alleged that on 1st April 1870 Af. M. had given a 
hunch for B500, for value received, to A. X ; that 
on 27th March 1871 Af. M. purchased this himdi 
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from A Ky promising to pay him B534 £oi it , that 
M M gave the hundi to his brothei I M for the 
purpose of obtaining payment of the amount from 
MR; and that I M subsequently informed A K, 
that the hundi had been lost A K accordingly 
piayed that the defendants M M. and Af. R might 
be decreed to pay bim B534 witb profit and mteiest. 
M M, demed that he had xiurchased the hundi fiom 
A AT, who, he alleged, had given the hundi to I B 
for the purpose of getting it cashed Af E admitted 
that he had executed the hundi, and had gi\en it to 
A K. toi K500, He furthei alleged that it had been 
piesented to him for payment hy I M ^ to whom he 
had paid the amount wth interest on 31st March 1871, 
and he produced the hundi with a receipt, purportmg 
to be by Z B. indorsed on it The try mg Judge, aftei 
settlement of the issues, on 25th June 1874, added 
J as a paity defendant I. M alleged that A. 
K had given him the hundi for the puipose of get- 
ting it cashed, demed the payment by Af JS , alleged 
the indorsement on the hundi to be a forgery, and 
pleaded limitation. Meld, with reference to section 
22 of Act IX of 1871, that the law of limitation 
apphcable to the suit, so far as J. 3. was concerned, 
was schedule II, article 60 of that Act, and that, 
therefore, if the payment by Af R to J if were 
not proved to have been mads within three years before 
25th June 1874, the day on which I B was added 
as a defendant, the suit as agamst him was bailed. 
JOayal Jmraj v Khatan Ladha, , 97 , and 

Chmnasami lyengSr v. G-oyalachan y 7 Mad., 392 
dissented from Abdui. Kaeim v Majtji Hakseaj 
[ I. la. B., 1 Bom., 285 
But see Issueeeeesaud v. Uejooit Laee 

[2 Hyde, 248 

7. Adding plaintiffs whose 

suit IS barred . — Where the ongmai plamtiffs could 
only enforce their claim in conjunction with the 
added plamtiffs, and the added plamtiffs were 
haired by section 22 of Act XV of 1877 , — Beld that 
the claim of the original plamtiffs was also barred, 
Roydonath Bag v G-rish Chunder Roy, I L. R , 
3 Calc., 26, dissented from Bamsebtjk 0 . Bam Ball 
Eooitdoo . I. L. B,, 6 Calc,, 815 8 C. Lu B,, 467 

8. Joint purchase, — Suit 

against one of the purchasers, — Addition of other 
purchaser as defendant — Mffect of suit as regards 
the latter being barred by limitation — P , on the 
12th April 1880, instituted a suit agamst Z claiming 
to enfoice a right of pre-emption m respect of the 
sale of a share of an undivided estate to the latter 
and his minor brother A. jointly, xmder an mstiim- 
ment dated the 12th April 1879 On the 3rd May 
1880, A was made a defendant to such suit, Z being 
appointed guardian f 01 the suit for him Meld that, 
masmuch as such suit, as regards A., was beyond 
time, and as the only rehef which could be gi-anted 
therem to P. was the mvalidation of the joint sale to 
Z and A, such suit, even admitting it was within 
time as regards Z. was not maintainable Habib-fb- 
FAH V. Achaibae Fandey . I. Ii. B , 4 AH., 145 

9. Xdding defendant after 

suit barred , — A sUit for propeity m the xiossession 
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o£ several persons was ■bronglit by tbe plaintiff 
against one of those persons only Alter the institu- 
tion of the suit, and after the period of limitation 
prescribed for a separate suit on the same cause o± 
action against the other peisons in possession had 
elapsed, these latter were added as defendants 
Meld that the suit must be dismissed as against the 
added defendants, on the ground that it was baried 
by hmitation. Obhoy Chuen Nxtndi u Kritae- 
THAMOYi Bosses . I. L. B., 7 Calc., 284 

10. — - Joinderof persons as ^lain^ 

tiffs aft&r period of limitation for suit has expired^ 
— Flame of suit — Forties — A.i who with his three 
brothers composed a 3 omt Hindu family, brought a 
suit in his own sole name to recover a joint debt. 
When the objection was taken to the fonn of the suit 
on the ground of the non-jomder of A/s three 
brothers, it was too late to add them as co-plaintiffs, 
by reason of section 22 of the Limitation Act, XV 
of 1877, — a siiit on the debt being by that time time- 
barred. The three brothers at the hearing expressed 
their willingness that A should sue alone. Meld 
that such assent did not obviate the necessity of joining 
all the proper parties as co-plaintiffs, and that the suit, 
therefore, as fiamed, would not he Meld, further, 
that A. would hafe been in no better position had he 
joined his three brotheris. as co-plaintiffs after the 
suit was, as regards them, time-barred; since such a 
suit would have been virtually a suit by himself 
alone, and therefore bad Boydonaih Bag v. Qrish 
Chmder Boy, L M B , 3 Calof26, disapproved of 
Kaxidas Keyal Das «?. NATHxr Bhao-yais- 

[I. L. B., 7 Bom., 217 

IL Addition of parties on ap- 

peal ---Civil Frooedure Code, 1877, ss 32, 582 — 
3. sued N. and B jointly and severally for certain 
moneys The Couit of first instance gave 8 a decree 
for such moneys against AT. and dismissed the suit 
agamst B, JSf appealed from the decree of the Court 
- of first instance, but 8, did not appeal from it. The 
A|)pellate Court, at the first hearmg of M.’s appeal, 
made JE, a respondent, the period allowed by law for 
8. to have piefierred an appeal having then expired, 
and eventually reversed the decree of the Court of 
first instance, dismissmg the suit as against AT and 
giving 8, a decree agamst B Meld that, although 
the Appellate Court was competent to make B a 
party to the appeal, under sections 32 and 582 of Act 
X of 1877, yet it w^^ not competent, with reference 
to section 22 of Act XV of 1877, to give 8 a decree 
agamst B., the former not havmg appealed from the 
decree of jihe Court of first instance within the time 
allowed by law. Banjit SiKeH v, Sheo Brasad 
Bam \ . . . I. Ii. B., 2 AIL, 487 

1% Assignee of right of suit, 

-^Leave to carry on suit — Section 22 of Act XV of 
1877 does not apply to a case in which the persons 
to whom a right of suit is assigned after the institu- 
tion of the suit, obtain leave to carry on the suit. 
SUETIT V ImRIT TeWARI 

[I. Xi. B., 6 Calc., 720 : 6 C. L. B., 62 

13. — - Names of partners insert- 

ed as defendants instead of name of company , — In 
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a suit against the Elgin Mills Company for recovery 
of the price of wood supphed up to 11th November 
1879, the suit was instituted on 10th Octohei 1882. 
In January 1883, the partners of the Elgm MiUs 
Company were on their own application brought on 
the record as defendants Meld that section 22 of 
the Limitation Act refers to cases where a new defend- 
ant IS substituted or added, and that when the part- 
ners of the Elgin Mills Company were brought on 
the recoid as defendants in January 1883, there was 
no institution or addition of new defendants, the 
defendants hg^ving been comprised m the designation 
of Elgin Mills Company, and at most what was done 
was to correct a misdescription Pragi v. 
Maxwell . . . . I. L. B., 7 All,, 284 

14, Municipalities Act, N,-W. 

F, and Oudh, s, 43 — Suit against Secretary to 
Municipal Committee — Substitution of Fresident as 
defendant — Where, after a notice required by sec- 
tion 43 of Act XV of 1873, had been left at tbe office 
of a Municipal Committee, such Committee were 
sued within thiee months ot the accrual of the plaint- 
iff^s cause of action in the name of their Secretary, 
instead of the name of their Piesident, as requiied 
by section 40 of Act XV of 1873, and the plaintiff 
apphed to the Court more than three months after 
the accrual of his cause of action to substitute the 
name of the Piesident for that of the Secretary, — Meld 
that, by reason of such substitution, such suit could 
not he deemed to have been instituted against such 
Committee when such substitution' was made, section 
22 of Act XV of 1877 applying to the case of a 
person personally made a party to a suit and not to 
the case of a Committee sued in the name of their 
officei, and that such substitution when apphed for 
should have been made Manni Kasattnehan v, 
Crooke , • • • I. L* B*, 2 AIL, 286 

s. 23 a871, s. 23). 

See ART 144 — Interest in Immoveable 
PROPERTY . . . 7 N. W., 63 

See Prescription — Easements — Rights 
OE Water . I. L, B., 6 Bom., 20 

1, Consent decree for payment 

ly instalments, — A consent decree for payment by 
instalments is governed by section 23, Act IX, and, 
on default m the payment of one instalment, the 
whole amount becomes due Rtjghoo Nath Dass v, 
Shiromonb^ Pat Mohadebbe . 24 W. B., 20 

2, Breach of contract — ^^Con- 

tinuing breach — Act IN of 1871 {Limitation Act), 

s 23 , — The purchasers of certain land agreed to pay^ 
the vendors certain fees annually in respect of such 
land, and that in default of payment the vendors 
should he entitled to the proprietary possession of a 
certain quantity of such land. The purchasers 
never paid such fees, and more than twelve years af- 
ter the first default the vendors sued them for posses- 
sion of such quantity of such land. Meld that there 
had not been a “ continuing breach of contract,*’ 
within the meaning of section 23 of Act XV of 
1877, and therefore the provisions of that section 
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were not applicable to tbe suit Bhojbaj u Gttl- 
SHAN All . . , . I. D. B., 4 All., 493 

3, breach of comnant for 

title — ConiinvAng hr each — Cooenanis for quiet 
possession and fufther assurance, — S A, by a deed 
of gift of 16th February 1847, granted and assured 
to his daughter, certain immoveable property. By 
a subsequent unregistered deed of gift of 15th July 
1865, S L, purported, in consideration of natural 
love and affection, to grant and convey the same pro- 
perty, the value of which exceeded Bl»00, to B JB,, 
the husband of S , his heirs, executors, administrators, 
au'^ '"'Ssigns The last-mentioned deed contained 
covenants on the part of 8 Z , his heirs, executors, 
and admmistrators, with B B , his heirs, executors, 
administrators, and assigns, for title to the heredita- 
ments and piemises hereinbefore expiessed to be here- 
by granted and assured unto and to the use of the 
said B JB , his heirs, executors, admmistrators, and 
assigns ” 8 died in the lifetime of B R , who in 

1867 mortgaged the premises comprised in the deed 
of 15th July 1865, and died m 1868 In 1870 the 
mortgagee sold the piemises by auction, under 
the powei of sale contained in the mortgage- deed , 
the plaintiff became the purchaser, and the mort- 
gagee, on 24th March 1871, executed to him a con- 
veyance of the premises, which were then m the pos- 
session of the surviving members of the family of 
£, R and 8 The plaintiff having failed in a suit in 
ejectment against the parties m possession, who lelied 
on the prioi gift to 8 , sued the lepiesentatives of 
8 L for damages for hi each of the coienants for 
title contained in the umegisteied deed of 15th July 
1865 Held that the bieach of the grantor^ s cove- 
nant, so far as related to his piesent right to conxey, 
took place on the day the conveyance to the cove- 
nantee was executed, mz , 15th July 1865, and, conse- 
quently, a suit in respect of such bicach was haired; 
but the co\enant for quiet possession, admitting of 
a continuing breach, was not barred so long as the 
breach continued, and that of the covenant for fuithei 
assuiauce theie had been no bieach at all, as such 
covenant w^ould be biokcn only by refusal on the pait 
of the covenantoi or his repiesentatives to execute a 
fui-thei assurance w’-hen requiied so to do by the 
covenantee or his lepresentatives Baju Balu c 
Kbishnaeav Kamchaitdea 

[I. Ij. K,, 2 Bom., 273 

s. 25 a871, s. 26). 

1, Compulation of time — ’Eng- 

lish calendar — In calculating time toi the puipose 
of applying the law of limitation, the computation 
must be made according to the English calendai In 
a suit brought on the 5th Assar 1273 (3id July 
1866), fox recovery of a sum of money for goods sold 
and deluered, the debt for which the defendant ac- 
knowledged hy a writing dated 8th Assai 1270 (9th 
June ISbd), — Held that the suit was haired by lapse 
of time Jay Mangal Sing- « Lal Bung Pal 
Sing 4 B. L B , Ap., 53 

S C Joy Mijngal Singh v Lall Rung Pal 
Sing .... 13 W. B., 183 


LimTATIOBT ACT, 1877, s. 2B--conUnued. 

2. ■ — Bond — Ltmitaiion Ae^, 

1877, art 66. — Gregonan calendar — Where a bond, 
hy its terms, stated that money advanced should he 
repaid on the 30th Pous 1283 B S , and it so hap- 
pened that, m the year 1283, the month of Pous con- 
sisted only of twenty-nine days (the 29th Pous an- 
swermg to the 12th January 1877) — Seld that a suit 
brought on the 13th January 1880 was in time. 
Almas Baneb « Mahomed Ruja 

[X L. B., 6 Calc., 239 : 6 C. L. B., 553 

3^ M N'atii>e date. — Gregorian 

calendar — Where a bond hears a native date only, 
and IS made payable after a certain time, that time, 
w^hether denoted hy the month or the year, is to 
computed according to the Gregorian (Biitish) calen- 
dar section 25 of Act XV of 1877 Nileanth v, 
Dattateaya . . . I. li. B., 4 Bom., 103 

4 Notice date — Month — The 

plaintiff sued on a note, bearing a natn e date, Ashad 
Vadya 13th, Shake 1799 (7th August 1877), and con- 
taining a stipulation for payment of the money to 
this effect “ In the month of Kartik, Shake 1799, 
— that is to say, in four months,— we shall pay m full 
the principal and interest ” The plaint was filed on 
the 6th December 1880 in the Couit of Small 
Causes at Poona The Ju*Sge was of opinion that 
the claim was barred On his ref ei ring the case to 
the High Couit for its decision,— that the 
period of four months was, for the purpose of ascer- 
taining whether the suit i\as baneci by lapse of time, 
to be calculated according to the Gregonan caleudai, 
under section 25 of the Limitation Act, XV of 1877, 
and that the claim was not barred Rungo Bujaji 
c Babaji . . , . I. L, B., 6 Bom , 83 

s. 26 (1871, s. 27). 

See PRESCEIPTION— Easements— Light 
AND Aie . . 15 B. Ij. B , 361 

See Peesceiption— Ea&bments — Right 
OP Way . I. Ii. B , 1 Calc , 422 
[I.Ij B., 8 Calc, 953 
See Peescription — E isem ents— Rights 
OP Waiee . I. L, B,, 5 Mad., 226 
[I L. B , 6 Bom , 20 
I. L. B., 6 Calc, 394 
See Right op Way 

[2^W.B,290, 401 
I. L. B., 10 Calc., 214 

1, JBnjoynient “ as of right ” — 

User in^ssertion of right — The enjoyment described 
m Act IX of 1871, section 27, by the words “as of 
right” does not mean user without trespass, but it 
means user in the assertion of a right Alimood- 
DBEN V, Wuzebe Ali . . .23 W. B., 52 

2 , 1 Basement. — Bresumption of 

a grant — In a suit to establish an easement w-heii 
limitation is pleaded, the proper issues to frame 
under section 26 of Act XV of 1877 aie (1) whether 
the easement in question was peaceably, openly, and as 
of right enjoyed by the plaintiff, oi those through 
whom he claims, within two ycais of the institution 

5 L 
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of the suitj and (2) in the event of the above issue 
being found in the negative, whether there is evidence 
of en3oyment on the part of the plaintiff, or those 
through whom he claims, of such a charactei and 
duration as to justify the presumption of a grant or 
other legal origin of the pUintiff's right independent 
of the pi evasions of Act XV of 1877, section 26 
Achitl Mahta V, EAJtTjT Mahta 

[I. li. R., 6 Calc., 812 

8. JRigM of way — Basement, 

— User as of right, — Presori^tim right — For the 
purpose of acquiring a right of way or other ease- 
ment under section 26 of the Limitation Act, it is not 
ii,ecessary that the enjoyment of the easement should 
be known to the servient owner In this respect there 
IS a difference between the acquisition of such rights 
under that Act and their acquisition under the English 
Prescription Act. Aezak Raehal Chundbe Roy 
Chowdhsy , , . I. L. E., 10 Calc., 214 

4. jgjasement — Light and air, 

— ^Apertures. — "Enjoyment as of right. — The en3oy- 
ment by the plamtiff of light and air through aper- 
tuies m the wall of his house, when it is open and 
manifest, not furtive or invisible, and when it is not 
bad in such wise as to involve the admission of any 
obstructive right in the o'^toer of the servient tene- 
ment, IS an enjoyment ^^as of right” withm the 
meaning of section 26 of Act XV of 1877. The 
phrase does nol; imply a right® obtained by grant 
from the owner df the servient tenement Mathtj- 
EADAS Nandvaeabh: V. Bai Amthi 

[I. If. E., 7 Bom., 522 

5. — Prescription — Easement — 

Accrual of cause of action — At any time withm 
twenty years, should injuiy accrue from the recurring 
use of an easement to the ownei of the servient tene- 
ment, a new cause of action arises to the owmer of the 
servient tenement, which he may put in suit withm 
twelve years from its accrual. Joq-ai. Kishoee m 
MjjLomm) .... 7H.W.,293 

6 . > Suit for easement lased on 

continuous user . — A suit to establish a claim to an 
easement, based upon a contmuous user for twenty 
years, must, with reference to section 27, he brought 
within two years from the end of such period. 
Lxtchmeb Peeshae Xaeatn Sin&h n. Tiltjck- 
EHAEEE Singh . . . 24'W. R.,295 

■ Easement, — Prescription 

User, — Fishery y Might to — Limitation Act, 1877, 
s 5.— The word « easement,” as used m the Ln&tatiou 
Act, 1877, has, by force of the iuteipretation clause 
(section 3), a very much more extensive meamng 
than the word bears in the English law, for it in- 
cludes any right not arising from contract by which 
OQe person is entitled to remove and appiopriate for 
bis own profit any part of the soil belonging to 
another, or anyfchmg growing, or attached to, or sub- 
sisting upon the land of anothei An easement, 
therefore, under the Indian law, embraces what in i 
English law is called a, profit ct, prendre,^th 2 it is to 
say, a right to eii3oy a profit out of the land of | 
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another A piescnpfcive right of fishery is an “ ease- 
ment ” as defined by section 3 of the Act, and may 
be claimed by any one who can prove a ** usei ” of it, 
— ^that 18 to say, that he has of light claimed and en- 
3oyed it without interruption for a period of twenty 
years, although he does not allege, and cannot prove, 
that he is, or was, m the possession, en3oyment, or 
occupation of any dominant tenement Chhndbe 
Chuen Roy h, Shib Chttneee MuNDtrii 

[I. L. R., 6 Calc., 945 : 6 C. L. R., 269 

8, g- Jalhar — Easement. — A 3al- 

kar is not an easement withm the meaning of 
section 27 of Act IX of 1871, but is an inter^iat.An 
immoveable property within the meaning of sche- 
dule II, article 145 of that Act Paebxitty Nath 
Roy Chowehey v Mheho Paeoe 

[I. L. R., 3 Calc., 276 : 1 C. L. R., 592 

9 — Dispossession, — Fishery . — 

Custom. — Suit to restrain fishing in certain hhils . — 
In a suit to restrain the defendants from fishing m 
certain bhils, which admittedly belonged to the 
plaintiff^ s zemmdari, it appeared that the plaintiff 
had let out some of the hhils to i3aradars who had 
sued the defendants for the price of fish taken by 
them from the hhils, and that the suit had been dis- 
missed, on the ground that the defendants, in com- 
mon with other inhabitants of the villages in the 
zemindan, had acquired a prescriptive right to fish m 
the bhils. The defendants contended that they had 
been m possession of the bhils for more than twelve 
years, and that they had a prescriptive right to fish 
therein, under a custom according to which all the 
inhabitants of the zemindan had the right of fish- 
ing. PCeld that the mere fact that the defendants 
had trespassed and had misappropriated fish did not 
amount to a dispossession of the plamtiff, and that 
the suit was not barred by limitation Parhutiy 
Pfath Moy QhowAhoy v Mudho Paroe, I. L M , $ 
Calc , 276, distinguished. Seld, also, that no pre- 
scriptive right of fishery had been acquired under sec- 
tion 26 of the Limitation Act, and that the custom 
alleged could not, on the ground that it was unreason- 
able, he treated as valid Lord Miners v. Adams, 
L M., 3 Ex D, 361, followed. Lxjtchmeeput 
Singh v Sahaulla Nttshyo 

[I. L. R., 9 Gale., 698 : 12 O. L. R., 382 

10. Easement. — Might of way. 

— Prescription — Effect of illustrations — On the 
6th of Apiil 1878, the plamtiff s sued for obstructing 
a right of way for boats m the rainy season The 
defendants admitted the obstruction, but denied the 
right of way The plaintiffs pioved that the right 
was peaceably and openly en3oyed, and actually used 
by them, claiming title theieto as an easement and as 
of right, without interruption, from before 1855 
down to JjTovember 1875, since when no actual user 
of the way by the plaintiffs had taken place The 
lower Appellate Court dismissed the suit, on the 
ground that the plaintiffs had made no actual use ot 
the way within two yeais pievious to the institution 
of the suit Eeld, reveising the decision of tlie 
Court below, that, notwithstanding Act XV of 1877, 
section 26, illustiation {h), actual usei withm two 
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years previous to the institution of the suit is not 
necessary, in older that the right claimed may be ac- 
(^uired undei Act XV of 1877, section 26. Illustia- 
tions in Acts of the Legislature ought never to be 
allowed to control the plain meanmg of the section 
to which they are appended, especially when the 
effect would be to curtail a right which the section 
in its ordinary sense would confer Koylash 
Chtjjoieb Gho 3E SosTATUsr Chung Baeooie 

[I, li. R., 7 Calc , 132 : 8 C. L B., 281 

11. Smt to restnifiLin co-sharer 

from appro^riaiiiig portion of property to hi$ own 
pc^*^iilar u&e — The Limitation Act, 1871, section 
27, does not apply to a suit to restiain one co-sharer 
in a joint piopeity fiom appropriating to his own 
particular use a portion of such property inthout the 
consent of other co-sharers Bissa:m:bhae Shaha 
® Shib Chundeb Shaha . 22 W. R., 286 

12. JSasement — Ihparmn pro- 

prietors — Obstruction to flow of drainage loater — 
Prescription, — Right of action — Special damage — 
Meld that the right of a superior iiparian proprietor 
to have the drainage water from his lands permitted 
to how off in the usual course is not an easement 
within the meaning of Act IX of 1871 Seldy fur- 
ther, that the defendants, lower riparian proprietors, 
who had obstructed such a right of the plaintiff by 
blocking up the stieam, could only justify their act 
if they had acquiied an easement to do it, that then 
act was actionable whether special damage had or 
had not accrued, and that so long as the obstruction 
was continued there was a continual cause of action 
from day to day. The English Law of Prescription 
and the provisions of section 27, Act IX of 1871, 
considered. Subbaihanixa Aytab BAaiACHANDEA 
Bau . . . ,1. L. R., 1 Mad., 835 

s. 28 (1871, s. 29), 

See Abt 130 . X X. R., 2 Bom,, 586 

See Foeeign Judgihent 

[X X. R., 2 Mad., 400 
See Possession — Evidence of Title. 

[I. X. R., 1 Bom., 592 

1. ^Effect of Law of Limitation 

{Act XIV of 1859) — The Indian Law of Limitation 
(Act XIV of 1859) as to realty w^'as held to bar the 
remedy, but) not to extinguish the right Dob d, 
Kullasimal t/ Kuppu PiLLAi 1 Mad., 85 

VENKOPADHrAYA V EATAEI HeNGUSU 

[2 Mad., 36 

2 . Extinction of right as well 

as remedy — The rule of law laid down by the Privy 
Council that a person entitled to an interest m im- 
moveable pioperty loses, not only all remedy, but his 
title, by being out of possession for more than 12 
years, was held to apply to the case of a recusant 
proprietor claiming malikana. CHuaaiuN 'u On 
Koobsoom . . . . 13 W. R., 465 

13. and Bom. Reg. V of 

1827. — Cause of action to establish title and obtain 

III 
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Reg V of 1827 — continued, 

arrears founded on that htle — ^Where there has 
been no recogmtion of title iioi any payment of dues 
within the pei.iod of limitation prescribed by law, 
there is a sufficient bar to rbe claimant's nght to re- 
eovei, if he ever had any. The cause of action to 
establish title and the cause of action to reco\cr 
arrears which rest on such title are not distinct and 
independent of each other , so that if the former be 
baried, e\en those an ears w'hich may be within the 
law of limitation cannot be lecovered Madtala 
BIN Ginapa « Bhagtanta bin Devji 

[9 Bom., 260 

4. Trees — “ Land ” — T r e e s 

growing upon land are land/^ within the meaning 
of section 29, Act IX of 1871 Possession of land 
by a wrong-doer for tw’elve yeais not only extin- 
gmsbes the title of the rightful owner of such land, 
but confers a good title on the wnong-doer Jageani 
Bibi u Ganeshi . . I. X. R,, 3 All., 435 

5. ■ TossessiOii of land forming 

endowment — When the land in suit was alleged to 
have formed an endownnent, it was held that the 
plaintiff by his twelve yeais^ occupation had acquired 
a title, even though his vendor had not had power to 
ahene the propel cy. Nuesingh Dass ^7 Mooshaeoo 
Bhandaeee . , . .25 W, R., 282 

6 . — Possessory tiUe — Mortgage 

— Receipt of rent by co-owner of gqmty of redemp- 
tion for fifteen years , — Where the equity of redemp- 
tion of a certain estate became, on the death of the 
mortgagor, the property of tno divided branches of 
a Malabar tarwad, and the rents and profits of the 
land paid by the mortgagee w^ere enjoyed exclusively 
by K,, the repiesentati\e of one bianch, foi fifteen 
years, — Seld that K had not acquiied thereby a 
title to the estate mortgaged. Chathu u Aeu 

[X X. R , 7 Mad., 26 

7. — Suit for hereditary office 

and for account — Where the plaintiff’s right of suc- 
cession to an hereditary office accrued pi 1847, when 
A took it under a will, and it was held his possession 
was adverse to the plaintiff, — Meld that plaintiff 
was precluded from setting up a fresh light as ac- 
cruing to him on the death of A as the only male 
survivor of the founder’s family, by the pi o visions 
of section 29 of the Limitation Act, IX of 1871. 
Man ALLY Chenna Kesayaeaya 12 Manga du 
Vaidelinga . . - I. X. R., 1 Mad., 343 

3 ^ Adverse possession — Par of 

remedy and extinguishment of right —Debts — The 
28th section of the Limitation Act of 1877 extends 
the doctrine that twelve yeais’ adxeise possession of 
land not only bais the remedy of the rightful owner, 
but extinguisbes his right to property other than 
land; but per Gaeth, C.J.f—Quccre, — ^Whether this 
principle would axiply to debts Baai Chundee 
GhOSAUL V JxrGGUTMONSIOHINEY DaBEE 

[X X. R., 4 Oalc., 283 : 3 C. X. R., 336 

9 . — Operation of Limitation 

Act, IX of 187U and Act XV o/IS77.— The Limit- 
ation Acts (IX of 1871 and XV of 1877) merely bar 

5 L 2 
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the remedy, tmt do not extinguish the debt. NiJE- 
fiiNS- Dotal v Httbeyhitb Saha 

[D L. E., 5 Oalo., 897 : 6 C. Ii* B., 489 

Mohbsh Lal V Bxjstjnt Khmarbe 

[I. L. B., 6 Calc,, 340: 7 0. D. B., 121 

Overruling the cases of Krishna Mohttn Bose u. 

Okhilmoni Dossbe . I. Xi. B., 3 Cale., 331 
Bocoob Cehnler Bose Kally Coomab 
Ghose . . I. Ii. B., 1 Calc., 328 

And Bam Chttndee Ghosal « Jhhgittmonmo- 
HiNET Dabeb , I. L. B., 4 Calc., 283 
See also Valia Tambtteati v. Viea Eatan 

[I. Ii, B„ 1 Mad., 228 

And Madhatah d, Aohula 

[I. Ii. B., 1 Mad., 301 

* — — art. 3 (1871, art 3; 1859, s. 15). 

Section 15 of Act XIV of 1859 was repealed hy, and 
its provisions re-enacted in, the Specific Behef Act, I 
of 1877, section 9 of which is in similar terms with 
the addition of the modification made m section 15 
hy section 26 of Act XXIII of 1861, and an addi- 
tional provision that no such suit shall be brought 
against the Government. 

c 

1. Suit to reeover paramha 

after forcible dispossessxon, — Section 15 did not 
abridge any rights possessed by^a plaintiff, hut was 
intended to give him the right, if dispossessed other- 
wise than hy course of law, to have his possession 
restored without reference to the title on which he 
held. Where a plaintiff sued to recover a paramha 
of which he alleged that he was owner and that the 
defendant had forcibly dispossessed him, — Seld that 
the suit was not barred hy section 15. Ktinhi 
Komapbn Kurttfit u. Chang-aeachan Kandil 
Chemeata Ambit * , . 2 Mad., 313 

See Khmitl Durr Mohxtn Molia 

[15 W. B., 278 

2. XInlamful dts'possesnon by 

Government officers. — When a Deputy Collector, act- 
ing as agent for a minor, uses powers which belong 
to the Government alone for the resumption of in- 
valid lakhiiaj tenures, andhy virtue of those powers 
resumes lands for the benefit of the minor and un- 
lawfully dispossessea the previous holder, — Qucere , — 
Whether such a dispossession is within the contem- 
plation of section 15, Act XIV of 1859, or not. That 
section does not confer on the person who unlawfully 
acquires possession of land the advantage of a short 
period of limitation, on the expiration of whft^h the 
dispossessed person is hound to show an absolute title 
to recover It gives to the dispossessed person who 
has been wrongdfiilly deprived of possession a right to 
recover possession within six months without regard 
to any title, however clear, which may he set up 
agamst him. If he sues after six months have ex- 
pired, the parties to the suit are left in the same 
condition as they would have been in under the for- 
mer law with reference tD the production of proof. 
Protab Ohunlee Bxjrooah v. Kantaeswttrree 
Dable . . , . 2 W. B., 250 
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S, - “ Proof of title. — Possession, 

-—In a suit brought on the 11th March 1872, to 
recover certain plots of land {a) as re-formations 
after diluviation of lands which had belonged to the 
plaintiffs and as accretions thereto ; (6) under a title 
hy prescription j it appeared that the lands had 
formed in the bed of a river m 1859, and that the 
plaintiffs took possession thereof as of re-formed 
lands and had been maintained in possession under 
awards under Act IV of 1840, but that in 1868 they 
were ousted hy the Collector who assessed the same 
under Begula^ion XI of 1826 and settled them with 
the co-defendants. — Meld that section 15, Act XIV of 
1859, barred the plaintiff’s right to reeover siin<rf««on 
the strength of their previous possession without 
entering into the question of title ; the suit not hav- 
ing been brought within six months of dispossession. 
Wise « Ameerunnissa Khatoon. Wise v Col- 
lector OR Bacorgxjngb . Ii. B., 7 1. A., 73 

art. 7 (1871, art. 7 ; 1859, s. 1, 

cL 2). 

1, - — Suit for sermnfs wages. 

— A suit for servant’s wages was governed by the 
limitation prescribed by clause 2, section 1. Nobin 
Chunler Mozoomdae V. Kenny 

[5 W. K., S. C. O. Bef., 3 

% - Mousehold servant — 

Labourer. — Temple servant — A person whose duties 
are to sweep and clean a temple, provide flowers for 
daily worship and garlands for the idol, is not a 
household servant within the meaning of article 7 
of schedule II of the Limitation Act. Mttttiran^ 
got Manaeal Bhavathralan Bhatta Thieipab 
V Erangot Teikotil Pishareth Bama Pish a - 
ROTi • . . . I, li. B., 7 Mad., 09 

3. Suit for arrears of monthly 

payment for instruction — A suit for arrears of a 
monthly payment agreed to be made for instruction 
in fencing and wrestling is not governed by the 7th 
clause of the Limitation Act, as that clause does not 
apply to the pay of a teacher or instructor. Pylwan 
Jaekan Sahib Vasteath v. Jenaea Baja Tevar 

[8 Mad., 87 

4. ChowTcidar. — Servant.-^ 

Under Act XIV of 1859 a chowkidar w’-as held to he 
a servant within the meaning of section 1, clause 2 
of that Act Golamee v. Poslan . 18 W, B., 298 

The following were held not to he servants — - 

A manager of a company In the matter OR 
THE Ganges Steam Navigation Company 

[2 Ind. Jur., NT. S., 181 

A tehsildar or collector of rent Aren Chandra 
Mandal V. Uamanath Bar hit 

[1 B. Xi. B., S. 3N., 20 

5. C. Croon Chttnder Monddl v. Bomanath 
Btjehit .... low. B,, 260 

A mohunr under an Ameen for batwarra purposes, 
Abhaya Chaean Dittt V. Haro Chandra 
Das Bunie , , . 4 B* Xi. B., Ap,, 68 
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S. C. Obhot Chtjbit Bure t?. Hueo Chundeb 
B oss Buxee . , . 13 W. 150 

A mooktear. Kitto Gopal Ghose v MACKnf- 
TOSH , . .6 W. B., Civ. Bef., 11 

5. JEm^loyer and labourer — 

The plamtiS agreed with the defendant that in con- 
sideration of the possession and use of certain land 
and a third of the produce for the season he would 
provide seed and labour and cairy on the cultivator’s 
share of the produce Meld, the parties were not 
in the position of employer and lak)urer. Andi 
Konam- o Veitkata Subbaiyad . 2 Mad., 387 

UnSer the present Limitation Act the servant must 
be a household servant to come within article 7. 

6. Suit by one seroant against 

another, — Clause 2, section 1, apphes only to suits 
for wages brought by a servant against the person 
liable as the master m whose service he had been 
employed, and the section does not apply to a suit 
brought by one Government servant against another 
for the recovery of a sum of pubhc money received 
by the defendant as a disbursement on account of 
the wages of the plaintiff, to whom the defendant 
was legally bound to pay it over. SiTA Eama Pibai 
t?. Tubnbulij , • • • .4 Mad., 43 

7. Suit for servant $ wages , — 

Mixed monthly salary — Wheie a servant is appoint- 
ed on a fixed monthly salary, and there is nothing to 
show that the salary is to be paid m advance, the 
limitation as to each month’s salary commences from 
the time at which the salary became due, i,e , the 
end of the month, and not from the date of the 
dismissal of the servant. Kali CnuEy Mitlee u. 
Hahomeb Solbem . 6 W. B., Civ. Bef., 33 

art. 10 (1871, art. 10 ; 1859, s. 1, 

cLl). 

— ^ Possession, — Constructive 

and actual possession — Under the Act of 1853, 
the possession necessary nnder the corresponding 
clause was held to be not a mere constructive posses- 
sion, hut actual manual possession. Goshain Gobind 
Peeshab V. Fatima . . .2 'W. B., 5 

Kumae Ali ®. Azmut Ali . 8 W. B., 383 

Mahomed Hosseih ??. Mohsun Ali 

[7 3sr.E.,195 

Jai Euae u. Heeea Lal . , 7 IT. W,, 5 

And under the present Act the cause of action dates 
from the obtaining of physical possession m cases 
where it is practicable to obtain it. 

2. - Actual possession.'^Posses^ 

m.on opposed by person without right, — The purchaser 
cannot be said not to obtain actual possession where 
he IS only opposed in taking possession by some one 
who has no right to oppose his possession, as a mere 
farmer who was tenant of the vendor. Beohun v 
Mahomed Yakoob Khah , . 3 "W. B., 225 

3. Pre-emption, Smt for , — 
Cmditional Where a shareholder, if he desires 
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to transfer his share, is bound to offer the transfer of 
it to his co-sharers before transferring it to a stranger, 
the right of pre-emption, in the case of a conditional 
sale, under which possession is not transferred, aiises, 
not when such sale is made, hut when the conditional 
sale becomes absolute. Under article 10, schedule II 
of Act XV of 1877, the period of hmitation runs from 
the date physical possession is taken of the whole of 
the property sold. Jaieaean Bai v Gak&a Dhabi 
Rai . . . . [I. Ii. B., 3 AIL, 175 

Jakkeb Koee c. Leeeaiteb Kobe 

[W. E., 1864, 285 

4. Suit for pre-emption-— 

Foreclosure by conditional vendee, — The defendant, a 
conditional vendee, foreclosed the mortgage, and sub- 
sequently sued the auction-purchaser of the rights of 
the conchtional vendor for possession, and obtain^ a 
decree, m execution of which he ohtamed possession. 
Meld that the suit of the plaintiff who claimed pre- 
emption was not barred by limitation, as it was insti- 
tuted withm one year from the date on which the 
vendee, whose purchase was sought to he set aside, 
obtained actual possession of the property to which 
his title, originally conditional, had become absolute. 
Radhey Pandby V, Kund Komae Pakdey 

^ [2 Agra, Et. II, 164 

5. — — ■■■ Pre-emption — Possession 

after sale in execution of decree of conditional 
sale, — In 1861 B, purchased conditionally certain 
immoveable property, which m 1865 was attached in 
execution of a decree. In 1874, the conditional sale 
havmg been foreclosed, B obtained a decree for pos- 
session of such propel ty. In February 1875 he 
obtained mutation of names m respect of such pro- 
perty. In November 1875, arrangements having 
been made by him to satisfy the decree in execution 
of which such property had been attached, the attach- 
ment was removed In December 1875 he acknow- 
ledged having received possession of such property 
in execution of his decree K sued him in November 
1876 to enforce his right of pre-emption m respect of 
such property Meld that limitation d*an from the 
date when B obtained such possession of the status 
of his conditional vendor as entitled him to mutation 
of names and to the exercise of the rights of an 
owner, and that the suit was barred by limitation. 
The principle laid down m Jageshar Singh v Jawahir 
Singh, I, L, B, 1 Aik, 311, foltewed Buai Ram 
D, Kalltj • . .1. Xf, B., 1 A.11.5 592 

6. ■ — Mortgage, — Conditional sale. 

— Time from which period begins to run* — A condi- 
tional fendee, who was in possession, applied under 
Regulation XVII of 1806 to have the conditional sale 
made absolute. The year of grace expired m July 
1878. In November 1871 the conditional vendee 
sued for possession of the property by virtue of the 
conditional sale having become absolute He obtain- 
ed a decree, in execution of which he obtained, on 
the 30th April 1879, formal possession of the pro- 
perty accortog to law. On the 23rd March 1880 a 
suit was brought against Iwm to enforce a right of 
pre-emption in respect of the propeity. Meld that 
the period of limitation for such suit ran, not from 
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the expiration of the year of grace, but from the 30th 
April 1879, the 'date the conditional vendee obtained 
possession m execution of his decree. Peao- Chatjbey 
'o. Bhajait Chatjdhbi . I, Ii. B., 4 All., 291 

Contra, BimBBEE Doss v. Dooeg-a Peeshad 

[2 3Sr.W.,284 

7. Tur chase hy mortgagee — 

Claim for pre-emption — Cause of action — Where a 
mortgagee becomes a purchaser of the mortgaged 
properiy hmitation inns from the date of purchase, 
as against a claimant by right of pre-emption Bun- 
DEEE Doss Dooega Peeshad . 2 Bf. W., 284 

3 , Suit for pre-emption, — Pur- 

chase ly mortgagee m possession — ^When a mortgagee 
in possession purchased the property mortgaged, — 
Seld that his possession as proprietor commenced 
froi*i the date of purchase, and limitation would run 
from the date of the purchase agamst a claimant by 
right of pre-emption and not from the date he got his 
name recorded in the revenue record as proprietor 
lilfAHoMEE Baitazebe 1 }. Gtjnga Ram 8 Agra, 260 

9. Pre-emption, Suit for , — 

Meld, in a suit for pre-emption, where the property 
had been purchased by the mortgagee m possession, 
that the purchaser obtained physical possession of the 
property under the sale,*" not from the date of the 
sale-deed, but when the contract of sale became com- 
pleted Seld,fheveioTe, that the contract of sale 
having become completed on the-payment of the pur- 
chase-money, the suit, being brought within one year 
from the date of such payment, was within time, 
Lachmi Naeain Lae d, Sheoambae Lae 

[I. L. B., 2 AU., 409 

10. — - ■" - ' — Sale hy mortgagor of usu- 

fructuary mortgage, — Possession of vendee, — Cause 
of action — ^When landed property sold by a mortgagor 
is at the time of sale m the usufructuary possession 
of the mortgagee, the vendee must he held to have 
taken possession in the sense of the limitation law at 
the time when he acquired possession of that which 
was the subject of sale, mz , the rights of the vendor, 
and of these he acquired full possession as soon as 
they had been conveyed to him by a valid transfer. 
The hmitation of one year provided by clause 1, section 
1 of Act XIV of 1859, should be computed from the 
date of such possession and not from the date of 
actual assumption pf possession by the vendee after 
redemption of the property from the mortgagor 
Ganesheb Laee V Tooea Ram 

[8 Agra, 376 : S. C., Agra, P. B., Ed. 1874, 167 

pre-em^iion — 

Cause of action, — In a suit for pre-emption of a share 
it appeared that the shaie had been first mort- 
gaged to certain persons and afterwards sold to the 
defendant, who brought a suit for redemption and 
obtained a decree Seld that the period of hmitation 
of the suit should he calculated fiom the date of the 
sale, and not from the date of the redemption of 
mortgage. Rtjstum SiiraH v Mahurban Sing-h 
^ [5 H. W., 179 

12, Pre-emption, — Actual pos- 

session — Purchase of equity of redemption, — JBCeld 
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(Stuaet, C J,, dissenting) that the purchaser 
of the equity of redemption of immoveable pro- 
perty, which IS at the time of the sale in the 
usufinictuary possession of the mortgagee, takes 
‘‘actual possession^' of the property, within the 
meamng of that term in article 10, schedule II of 
Act IX of 1871, when the equity of redemption is 
completely transferred to and vested in him. Per 
SltrAEB, C, J — ^That such a purchaser does not take 
“ actual possession " of the property until he takes 
visible and tangible possession thereof or enjoys the 
rents and profits of the same, after redemption of 
mortgage. Jageshae Singh v Jawahie Singh 
[LIi.B.,1 AU^l 

13, — Suit for pre-emption.—^ 

Cause of action. — Mutation of names, — Bate, Date 
of — In a suit to enforce the right of pre-emption on 
a sale of a share of a zemmdan estate, the period of 
hmitation should be computed from the date of the 
sale, not from the date of the mutation of names, the 
purchaser having acquired by his purchase such 
possession as the nature of the property sold admits 
of Mutation of names, although it may he regarded 
as evidence that a transfer has been made, is not 
essential to give validity to the transfer. Omeao 
Khan v Imdad Aeeee Khan Mahoimced Ma- 
SHOOK Aeeee Khan v. Imdad Aeeee Khan 

[1 W., 9: Ed., 1878, 8 

14, — — " — Suit for pre-emption — 

Posse$sxon,—C>TX the 19th December 1876, A, gave 
T, a mortgage of his share in a certain village. The 
terms of the mortgage were that A. should remain 
in possession of his share and pay the interest on the 
mortgage money annually to the moijtgagee, who, in 
the event of default in payment of the interest, was 
empowered to sue for actual possession of the share. 
On the 19th May 1877, T^s name was substituted for 
that of A, in the piopnetary registers in respect of the 
share On the 8th February 1878, Q, sued T, and 
A to enforce his right of pre-emption in respect of 
the share, alleging that his cause of action arose on 
the 19th May 1877, and that A , notwithstanding the 
mutation of names, was still in possession T alleged 
that he had been in possession since the execution 
and registration of the deed of mortgage Keld 
that whether T had been m plenary possession of the 
share since the date of the deed, oi whether he had had 
only such constructive oi partial possession of it as 
was involved in the receipt of interest on the mortgage 
money, the plaintiff was equally hound to have sued 
within a year from the date of the deed, and was 
not entitled to reckon the year from the date on 
which the possession by the mortgagee of the share 
was recognised by the revenue department, and the 
suit was theiefore barred by article 10, schedule II, 
of Act XV of 1877, Gheab Singh v, Amae Singh 

[I. L. B., 2 AH., 237 

15, Suit to enforce pre-emp- 

tion of share of undivided mehal — Physical pos- 
session — A shaie in an undivided zemindari mahal is 
not susceptible of “physical possession" m the sense 
of art 10, schedule II of Act XV of 1877 Limitation, 
therefore, in a suit to enforce a right of pre-emption 
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in lespect of such a share, runs from the date of the 
reg^stiation of the instrument of sale. Uneae Das 

IJ.IS^AEAIN . . I. L. R., 4 AU., 24 

16. ' ' Joint sale of undittded 

meJial and other property — In a suit to enfoice a 
right of pie-emption in respect of a sale of piopeity 
consisting in part of a share of an undivided mehal, 
which does not admit of physical possession, limit- 
ation will lun horn the date of registiationof the in- 
strument of sale. Bnoiii v IirA3i Ali 

[I.Ii R., 4 All., 179 

« 

17. Suit for pre-emption — 

Ix- limitation as a hai to a suit for pre-emp- 

tion the defendant must show^ that he w as m possession 
more than a year hefoie the plaint was filed Hos- 

SEiEEE KHAEU3I V Laelun . W. R., 1864, 117 

art. IL 

See Cases ttndbe aet 13. 

See At?.t 120 

[I. L. R., 9 Calc., 163: 11 C. L. R, 409 

1. & art. 146. — Order reject- 

ing claim under s 246, Civil Procedure Code, 1659 
— Ss 280, 281, 282 of Cicil Procedure Code, 1882 — 
Suit for possession — Wheie, in consequence of an 
adverse older passed nndei the pro\nsions of Act VIII 
of 1859, section 246, a suit is (since the Limitation Act, 
1877, came into force) instituted to establish the 
plamtiif’s light to certain pioperty, and for possession, 
such suit IS not gov erned by the piov isions of ai tide 11, 
schedule II of Act XV of 1877, hut by the geneiiil 
limitation of twelve years Koglash Chunder Paul 
Chowdhry v’ Preonath Roy Chowdhi y, 1 L R , 4 
Calc, 610 3 C 1/ R , 25 , Matongiay Do^see v 
Chowdhry Jiinmunjoy MvlhcJc, 25 JK R, ol3 ; 
Joyiarn Loot v. Paniram Lhoba, 8 0 L R, 34, 
and Raj Chunder Chatterjee v Shuma Chm n G-arai, 
10 C L R, 435, cited Gopae CniTNBEE Mittee 
V, Hohesh Chu^^der Boeae 

[I^ Ii. R„ 9 Calc , 230 : 11 C. Ii. E., 363 

Bissessee Bhttg-et V Meeei Sahxt 

[I. L. R., 9 Calc,, 163 : 11 C. L. B., 409 

2. Civil Procedure Code, 1859, 

s 246 — Release of properlif from attachment on 
application of defendant — The plaintiff applied for 
the attachment of a property, and on the objection 
of the defendant the property w^as released from 
attachment , — Held that the plamtiff was bound, 
under section 246, Act VIII of 1859, to sue in the 
Civil Court to establish his right within a year from 
the Older of release JEaoo Lae Upadhya ^ 
Eebalooitissa . , 7 W. R., 456 

3^ Ciml Procedure Code, 1859, 

s 246 — JDate from ichich period of limitation runs 
/ — 1 he effect of the last sentence of section 246, Act 
VIII of 1859, is to exclude a party to an investiga- 
tion under that section from any other lemedy than 
tliat expressly provided for him by that section, — viz , 
a regular suit to be brought within one year from the 
date of the order made against him, and such party 
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cannot wait till the sale of the attached property has 
taken place and been confirmed, and then bring his 
suit within one year fiom the last date Settiappax 
V Saeat Sixgh . . 3 Mad , 220 

4 Civil Procedure Code, 1859, 

s. 246 — Jloney-delts — Act VIII of 1859, section 246, 
apphes only to immoveable propeity or to specific 
moveable piopeity, not to a debt due When a debt 
due to a judgment- debtor is attached in the hands of 
the person who owes it, he may pay it mto Court 
voluntarily under section 241, or undei compulsion 
under section 242, or be sued for it under section 243. 
A person thus sued would not be haired because of 
the lapse of a year fiom setting up any ground of 
defence w’hich he may liav’e agrinist the cla’m, Ram- 
BUTTY KoOEE V KAMESSUE PeBSHAD 

[22 W. R, 36 

*• 

5 ^ G-oods illegally seized in 

executi on of decree — Suit hy oioner — A person suing 
for goods which have been illegally sold in execution 
of a decree, or then value, must, under article 11, sche- 
dule II, Act XV of 1877, bring his suit wuthm one 
year from the time when the adv’-erse order in the 
execution proceedings was made Shiboo JJaeaist 
S iXGH V Mudeex Ally 

[I. L. R., 7 Cale., 608 . 9 C. L. R., 8 

3^ Civil Procedure Code, 1859, 

s 246 — Suit for pqssessio/i hy virti^ of inheritance 
of portion of attached property ^It was held that 
the mere fact that the plaintiff sued to recover pos- 
session, by vuitue of inheritance, of one fourth only 
of ceitain immoveable propeity, to which he had laid 
claim, when attached in execution of decree, on the 
ground that it belonged to the common ancestor of 
himself and the judgment-debtor, and theie had been 
a partition of the ancestral estate, and the property 
attached had fallen by the paitition to his lot, and 
was in his exclusive possession, did not relieve him 
fiom the necessity of bringing a suit within one year 
from the date of the oidei, passed by the Courr exe- 
cuting the decree, under section 24^ Act VIII of 
1859, to the effect that the partition had not been 
established, nor had he proved that he lield exclu- 
sive possession of the piopeity attached Tilok 
Chaxd V, Saba Kaae . . 7 N, W,, 113 

7^ Suit io avoid sale in exe- 

cution of dectee of Small Cause Court passed with- 
out jurisdiction — A obtamed a money-decree upon 
a bond m a Small Cause Court against B , by which 
it wa§ declared that ceitain lauded property hypothe- 
cated by the bond was to be primarily liable for the 
debt. The decree was transferred to the Court of 
the Sudder Ameen of the same district, the property 
was put up for sale, and it was purchased by C Prior 
to sale, B alienated the property to D , who, after 
sale, preferred his claim to it under section 246 of 
Act VIII of 1859, which was disallowed More than 
a yeai after this D bi ought this suit against C to 
recover possession In special appeal it was held 
that the decree of the Small Cause Couit being, on 
the face of it, wuthout jurisdiction, the suit was not 
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barred, and tbe case was remanded, to be tried on 
the merits. LaxjA Gandab Lai t? Habibankissa 

[7 B. If. R., 236 : 15 W. B., 311 

3^ Civtl IProcedure CodSf 1859, 

s 246 — The period of limitation contained in section 
246, Act VIII of 1859, is applicable only to a case | 
in which the procednre prescribed by that section has j 
been adopted. Venkataitabu v, Akeamma 

[3 Mad., 139 

9^ — Claim to attached 'grower- 

ty — Property attached was, on the claim of a third 
party, released by the Court without proceeding 
under the piovisions of section 246, Act YIII of 
1859 The attaching creditor sued more than a year 
aftei wards for a declaration that the property be- 
longed to the 3 udgment-debtor. Keld that the smt 
was not barred, jAQ-aABANBHtr Bose «. Sachti 
Biei , , 8 B. Ii. B., Ap,, 39 : 16 W, B., 22 

10, Order gassed tn miscella’- 

neons department , — Where an order is passed in 
the miscellaneous department without enquiry in 
conformity with the provisions of section 246, Act 
VIII of 1859, it is not to he regarded as an order 
within the terms of that section, and a suit to set 
aside such order would not necessarily be barred if 
not mstituted within a year. Bhola Dm » Ahmeb 

[3 Agra, 397 

— Claim to attached proper- 

ty, — Separate suft — Ciml ^rccednre Code, 1882, 
ss 281, 283 — The order contemplated hy section 281 
of the Code of Civil Procedure is an order made after 
investigation into the facts of the case, and it is only 
when the order is made after such investigation that 
the hmitation of one year is apphcable to a subsequent 
suit under section 283 of the Civil Procedure Code. 
Chanbea Bhesan Gangopadhya n Ram Kanth 
Bailee*!! . . . I. L, B., 12 Gala, 108 

12 , — I/imitahon, — AppUcahili- 

ty of 8 , 246 — Limitation, under section 246, Act 
Vni of 1859, is not applicable to an adjudication 
upon a petition disallowed on the ground that the 
section did not apply at all to the petitioner’s case, 
and that the case was not a fit one for adjudication 
under that section. Rabha hfATH Baitbejee v 
JTodoo Nath Singh . . . 7 W. B„ 441 

13, r Claim to attached pro- 

perty — Smt for possession, — A claim to property 
about to be sold in execution of a decree was made 
under section 246 of Act VIII of 1859, but the 
Court dechned to entertain it, and passed an^iorder 
under section 247 disallowing the investigation. 
JSeld that the claimant in hrmging a regular suit to 
prosecute his claim was not hound to institute his 
suit within one year from the date of the order dis- 
allowing the investigation. Mahomed Apzhd 
Kanhya LaIi . . . . 2 W. B , 263 

3 ^ 4 , * Procedure Code, 

1859, S 246 — Smt after order releasing property 
from attachment to estahltsh right to bring proper ty 
to sale — caused certain property to be attached 
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as the property of his judgment-dehtor M, prefer- 
red a claim to the property and objected to its sale. 
The Munsif, without an investigation in conformity 
with the provisions of section 246 of Act VIII of 
1859, released the property from attachment, and 
directed N to bring a regular suit. N sued to 
establish his right to bring the property to sale, 
alleging that his cause of action arose on the day the 
order was passed releasing it from attachment 
Seld that the suit was not barred by limitation 
by reason of not having been instituted within one 
year from the date of the order. Kamean v Neit 
Ram , , . . . 6 W., 186 

15 , Limitation Act {IX of 

1871), art 15 — ^A claimant against whom an order 
has been made under section 246 of the Civil Proce- 
dure Code (Act VIII) of 1859 must sue to estabhsh 
his right within one year from the date of such 
order. But when the Civil Court disallows an inves- 
tigation under section 247 of that Code, the claimant 
may bnng his suit withm the ordmary period of 
Limitation applicable to his suit Venkapa v Chbn- 
basapa . . . . I. Ii. B., 4 Bom., 21 

See Jbtti n. Hossain 

[I. Ii. E., 4 Bom., 23, note 

— t)y purchaser at sale 

after rejection of claim in execution proceedings , — 
In execution of a decree upon a mortgage executed 
by A , the decree-holders purchased the tenure which 
was the subject of the mortgage On an apphcation 
for an order to be put into possession they were 
opposed by B , A. ^s son, who aUeged that his father 
had relinquished the tenure, and that C,, who had 
subsequently become the pui chaser under a sale of 
arrears of Government revenue, had avoided the 
tenure with A consent. The (iourt to which the 
apphcation was made thereupon refused to enter 
into evidence or make any enquiry, leavmg the decree- 
holders to establish their right by a regular suit. 
The order was made under Act VIII of ,1859 A 
smt having been bi ought, — Meld that the one year’s 
limitation provided by article 11 of Act XV of 1877 
did not apply Rash Behaby Btsack v BirDDtrN 
Chundee Singh • . . 12 C. Xi. B., 550 

17. Refusal to stay sale in 

execution of decree lands having been at- 

tached in execution of a decree obtained by A, 
against B,, G. intervened under section 246, Act 
VIII of 1859, claiming their release on the ground 
that before the attachment they had been conveyed 
to him hy B, under a deed of sale , and he prayed that 
the execution sale might be stayed to enable him to 
put in the deed after having it registered. The 
Court, however, refused to stay the sale, and the 
lands were sold in execution. More than a year 
from the date of the Court’s refusal to stay the sale, 
C sued to establish his light to the lands JSeld 
that the smt was not barred hy limitation under sec- 
tion 246, Act VIII of 1859, since the refusal of the 
Couit to postpone the sale was not an order under 
that section, but ’was a mere refusal to cider a post- 
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ponment under section 247. MiTEHiijr Lall Paitdat 
e. EooNnuN Lall 

[15 B. I». B., 228 : 24 W. B , 75 : 

Ii, E., 2 I. A., 210 

13, Ozv 2 l Frocedura Code» 

lS59f s. 246 — Claim rejected other loise than on the 
meints ^ — Section 246, Act VIII of 1859, made no 
distinction in favour of cases not decided on the 
merits, hut made it imperative on the party whose 
claim to attached property had been rejected, under 
any cucumstances, to sue within one year. Khoda 
BuKSH 17 . PtrK3£ANUND DuxT . S W. E., 214 

*- 3A, - — JRejection of claim on 

untrustworthy evidence^ — A claim under Act VIII 
of 1859, section 246, rejected because the evidence 
produced was unworthy of credit, was on the same 
footing as if the claimant had failed to produce any 
evidence, and the order rejecting it was one on the 
merits and not on default. A suit, therefore, for the 
property must be brought within one year after the 
rejection of the claim, GOOEOO Doss Eox r Sona 
Mokee Dossia . . , .20 W. E., 345 

SEEBarujrTO Hajbah u. Tajooddeen 

[21 W. E.,409 

Kaminbe Dabia V. IssTTB Chunder Roy Chow- 
BHBY .... 22^7, E., 39 

TBIPOOBA SoONBTJBEB DeBIA tJ. IjrjXTTOOYNISSA 

Khatoon . . , . 24 W. B., 411 

20 , ■» Order rejecting claim to 

attached ^roferty — Dismissal of claim on failure to 
produce evidence — Certain property having been 
attached in execution of a decree, the plaintiff inter- 
vened claiming the property and was directed to 
adduce evidence, which, however, he failed to do, and 
the case was struck off Keld that the order stnk- 
ing off the case must he taken as an order disallow- 
ing the claim, and that the plaintiff was bound to 
bring his suit to establish his claim withm one year 
from the date of the order. Sadxjt Ali u. Ram 
DHO if^B Misseb • . . 12 O. Xi. E., 48 

21, — Tarty refused admittance 

to proceedings, — The law of hmitation, under section 
246, Act VIII of 1869, could not apply to a person 
whom the Court had refused to make a party to the 
proceedings under that section because he came m too 
late to be made such a party. Roghoonath Doss 
Mohapatthbu. Bydonath Doss Mahabatha 

[14 W. B., 864 

22, — Judgment-debtor not a 

party to proceedings , — When the judgment-debtor 
was not made a party to a proceeding under section 
246 of Act VIII of 1859, he was not bound by the law 
of hmitation to sue to establish his right to the pro- 
perty within one year from an order under that sec- 
tion releasing it feom attachment. Imbichi Koya 
V, Kaekhknat Ufaeei . I. Ii. E,, 1 Mad., 891 

23, — Civil Frocedure Code, 1859 ^ 

s 246 — Farty against whom order is givenF — 
Fight of suit, — Limitation , — The plaintiff brought a 
suit to establish his right to certain property as against 
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the claim which the defendant had successfully made 
under section 246 of the Civil Procedure Code in 
execution of a decree obtained against the plaintiff. 
The order of the Court directed the release of the 
pioperty from attachment The present suit was 
brought more than one year from the date of the 
order. JSeld, per Scotlanu, C J , Bitteeston and 
Collett, JJ, (Iitnes, J", doubting), that the plaintiff 
was a party against whom the order was ‘‘ given 
within the meaning of the section, and that the suit 
was barred by the section Nettietom Pebengaby- 
PBOM alias Panishebey Damodheb Nambttdby V, 
Tayanbabey Paeameshwaeeb' Nambudey 

[4 Mad., 472 

24. — Civil Frocedure Code, 

1859f s, 246 — Certain lands were attached under a 
decree against the ancestor of the plaintiffs , but on the 
intervention of the defendant under section 246, Act 
VIII of 1859, they were released to him. Meld, 
that was not an order made between plaintiffs and 
defendant, such as to make it necessary for the 
former to sue for declaration of title within one year. 
Eitta Kolita V, Bishuneam Kolita 

[2 B. B, E., Ap., 49 

25. Ctml Frocedure Code, 1859, 

8 246 — On attachment of certain property, plaintiff 
and defendants preferredt their respective claims 
thereto. The plaintiffs' claim was disallowed, but 
the defendants' claim was allowed. The plaintiff, 
after the lapse of a year from the date of the order 
disallowmg his claim, sued to recover possession of 
the said property The defence was that the suit 
was barred by lapse of time under section 246, Act 
VIII of 1859 Meld, section 246 did not apply to 
such a suit. Dtjegabam Roy v Naesibg Deb 

[2 B. L. E., A. a, 254 

S. C. Doobgabam Roy Nheo Sibgh Deb 

[11 W, E., 134 

26. Suit to establish right , — ■ 

Attachment in execution of decree — B, caused certain 
immoveable property to be attached m the execution 
of a decree M objected to the attachment, claim- 
ing to be in possession of such property on bis own 
account The investigation of such claim which 
followed under section 246 of Act VIII of 1859 took 
place as between B,, the decree-holder, and M,, N , 
the jndgment-debtoi, not being a party to it except in 
name. M,*s objection was alloyed in May 1871, but 
no suit was brought either by B or N, to establish 
N ^s right to such property, M subsequently obtain- 
ed a decree against N in 1877, and in execution thereof 
caused such property to he attached M, objected to 
the attachment and his objection was allowed in April 
1878. In March 1879 M, sued M for a declaration 
that a moiety of such property belonged to N,, and to 
have the order removing the attachment cancelled. 
Meld that M,^s right to a moiety of such property 
was not extinguished because he had not sued to 
estabhsh it within one year of the making of the 
order of May 1871 m the execution pioceedings of 
B,, and M was competent to sue to establish such 
right. MAiosnr Lal v, EEaestteh Das 

[LIi. E.,3 A1I,238 
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27, Clmm ly intervenors — 

Share of attached property * — When interveners claim 
a share of attached property, the Court should define 
the respective shares of the debtor and the inter- 
venors, and sell the debtor’s definite share only If 
the Court omits to do so, and sells the undefined 
rights and interests, there is no decision under sec- 
tion 246, Act VIII of 1859, of which the purchaser, 
by lymg m wait without possession for one year, can 
take advantage. Monohitb Khan n. THOYiiTTCKEO 
Nath Ghose . . . .4 W. R,, 35 

28, — Ciml procedure Code {Act 

XIV of 1882), ss. 2S0, 283 — Mortgagee, Suit hy, 
against mortgagor and third party uoho has inter- 
vened and obtained an order under s» 288, Ciml 
Procedure Code — Execution of decree — Article 11, 
schedule II of the Limitation Act (XV of 1877), 
refers only to suits contemplated by section 283 of 
the Civil Procedure Code. Where, therefore, a 
mortgagee having obtained a decree on his mortgage, 
and caused the property to be attached, was success- 
fully opposed by a third party who intervened in his 
attempt to have the property sold, and an order was 
passed under section 280 ot the Code of Civil Pro- 
cedure releasing the property from attachment, and 
where the mortgagee, more than a year after the 
date of that order, instituted a suit against such 
third party and his mortg^or, to have his hen over 
the mortgaged property declared, and to bung it to 
sale in execution ot his decree, alleging that the title 
set up by such third party was a fraudulent one, col- 
lusively created between the mortgagor and such 
third party with a view to deprive him of his rights, 
and asking to have the order passed under section 
280 set aside, — Held that the suit was not barred by 
hmitation under the provisions of article 11, sche- 
dule II of the Limitation Act. The right that was 
in htigation in the proceeding under section 280 was 
the right to attach and sell the property in dispute 
in execution of the decree which the plaintiff had 
ohtamed agamst the mortgagor, and so far as that 
right was concerned the present suit was barred, 
but so far as the other relief claimed m the present 
suit went, that article did not apply, and the suit was 
not harr^. Bhkshi Eam Pergash Lal v Sheo 
Peegabh Tewaei . I. L, B., 12 Calc., 453 

29, — — - Suit to establish right as 

auction-purchaser to immoveable property sold in exe- 
cution of decree. — Adjudication of proprietary right. 
• — Pes judicata — Possession — In a suit brought by 
plamtiff to establish his right as auction-purchaser 
to certam immoveable property sold m execution of 
a decree under the provisions of section 246 of Act 
VIII of 1859, disallowing the claim of the ol^ector 
—represented by the defendant — and adjudging the 
property attached to be that of the judgment-debtor, 
represented by the plamtiff -—the said order not having 
been set aside in a regular suit by the defendant, 
— Meld (by a majority of the Full Court) that an order 
passed under the provisions of section 246 of Act 
VIII of 1859, unless overruled in a legular suit 
brought within the statutory peiiod, is binding on 
all persons who are paitics to it and is conclusive 

J , per contra. — Section 246 of Act VIII 


IiIMITATION ACT, 1877, art. ll---contmued 

of 1859 provides for an adjudication of proprietary 
right on the basis of possession, but the matter is 
not res judicata^’ as to matters in dispute between 
decree-holder and claimant, unless the party against 
whom an order is passed under section 246 of Act 
VIII of 1859 fails to bring a regular suit to establish 
his right In the case mentioned in the order of 
reference as apparently conflictmg with the above 
view there had been no adjudication on the basis of 
possession by the Court passing an order under sec- 
tion 246 of Act VIII of 1859, and the defendant in 
possession was therefore at hberty to assert his pro- 
prietary title agamst the hen setup by plamtiff under 
the said order, passed without jurisdiction on the 
miscellaneous side. Bahei Peasah v MuHAiyffiAB 
Yttshe .... I. Ii. B., 1 AH., 382 

30. Suit to establish right . — 

JB, caused a certam dwelling-house to he attached in 
execution of a decree held by him agamst M as the 
property of M J. preferred a claim to the property 
which was disallowed by an order made under section 
246 of Act VIII of 1859 Two days after the date 
ot such ordei M satisfied JB ’s deciee More than a 
year after the date of such order J sued JB and M. 
to establish her proprietary light to the dwelhng- 
house, alleging that M. had fraudulently mortgaged 
it to JB, JSeld, following the Full Bench ruling m 
JBadri Prasad v Muhammad Yusuf, I L J8., 1 All , 
382, that J., having failed to prove her right within 
the time allowed by law, was precluded fiom assei’t- 
ing it by the order made under section 246 of Act 
VIII of 1859, and that whether or not the decree 
was satisfied after the order was made, the effect of 
the order was the same. Jeoni v Bhagwan Sakai 

Cl. L. B., 1 AU., 641 

31. Smt for declaration of 

right and confirmation of possession — The limitation 
of one year, m section 246, Act VIII of 1859, M 
not apply to a suit for declaration of right and con- 
firmation of possession WxrzEEE Jamadab v. 
Noob Aei . . , . 12 W. B., 33 

32. Possession . — Claim — In 

execution of a decree against A, certam property 
was sold m 1868. During the proceedings which led 
to that decree, JB , the 'Me of A, had prefen ed a 
claim to the property under section 246, on the 
ground that it was her stndhan, and that she had 
always been in possession of it Her claim was 
rejected m 1866, but she remained m possession. 
Held, a suit by H. to establish her title to the land 
was not barred by the hmitation provided by section 
246, though brought more than a yeai after her 
claim was refused, since she was at the time m pos-. 
session and had remained afterwards m possession of 
the property. Lakhi Peya Debi v Khyetoea 
Kazi .... 7 B. Ii. B., 238, note 

S C. LirCHHEB PREA DbBIA V. KhYEOOI/IAH 
Kazee .... 14^. B., 367 

33. — ' — Claimant m possession 

where claim is rejected — If a person making a claim 
undei Act VIII of 1859, section 246, is m actual 
possession, his claim is only a declaration that his 
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possession is witliout title. A suit to establish bis 
right, ^ e , for confirmation of bis possession, must be 
brought within one year. Beojo Kishoee Nag- ??. 
Bam Dxal Bhxtbea . . 21 W. B., 133 I 

34. Suit for declaration that 

property ostensibly held by one defendant belonged to 
another * — ^A suit for a declaration that certain pro- 
perty which has been ostensibly held by one of the 
defendants, was in fact the property of another of 
the defendants who was the judgment-debtor of the 
plaintiff, is governed by section 246, Act YIII of 
1859, and haired by the hmitation, of one year 
Abdcolah Shokooe Ali . 14 W. E., 192 

33, Order rejecting claim to 

attached property — Certain property having been at- 
tached in execution of a decree, the plaintiff preferred 
a. claim to it as being his exclusive property ; but the 
Court in which the claim was made was of opimon 
that the plaintiff and the judgment-debtor were in 
joint possession, and it made an order directmg that 
on the plamtiff^s claim bemg notified the sale should 
proceed More than a year afterwards the plamtiff , 
filed a suit to estabhsh his title and alleged exclu- 
sive possession. Reid, distmguishing the cases of 
Rrijo Kishore Rag v. Mam Dyal Mhudra, 21 W. 
JS , IBB s Kammee JOehia v Issur Chunder Roy 
Chowdhury,22 W, R,,B9, and Jodoonath Qhomdhury 
V, Madhamonee Rossee, 7 W. E,, 256, that the order 
not having been adverse to the plaintiff the suit was 
not barred by reason of its not havmg been brought 
within a year from the date of the order. Bash 
Behaei Dass Gopi Nath Baeapakda Moha- 
PATTT 11 O. L. E., 352 

86. Railwre to estabhsh claim, 

— Suit for establishing title — A party fading' to 
estabhsh his claim to attached property under section 
246, Act VIII of 1859, on the point of possession, is 
not debarred from afterwards bringing a suit to 
establish title withm the period allowed by law for 
bringing such suit. Bishenpeeeash Naeais^ Sih-q-h 
«. Babooa Missbe . . .8 W. E., 73 

37. Eight of one decree-holder 

against another, — Suit for declaration of prior hen, 
— Two several Judgment-creditors attached certain 
property, which was released upon the claim of a 
third party, under section 246 of Act VIII of 1859 
One of them sued the successful claimant, and ob- 
tained a decree declarmg the property in dispute to 
belong to the judgment-debtor, and thereupon caused 
the property to he sold, and became the purchaser 
thereof. Thereupon an assignee of the other Judg- 
ment-creditor sued him, alleging an earlier hen, and 
praying a sale in satisfaction theieof. The defence 
set up was that, as the plaintiff did not come into 
Court to set aside the order under section 246 withm 
a year from the date thereof, he was barred from 
brmging the present suit, Reid that the omission 
to bring a separate suit for that purpose did not bar 
him from obtaining a declaration of his prior hen, 
CwsTAMAm Sen v, Iswae Chandea 

[3 B. Ii. B., Ap., 122 

S. C CHINTAMONEB SBIN % ISSHB CHCrjJTOBE 

Chitndbb . . , . 12 W, K., 221 
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38. — * — Rossession — Civil Eroce- 

dure Code,lS59, s 246 — In a suit for redemption of 
an itti by an alleged purchaser of the same, and for 
recovery of land on which he had purchased a kanam, 
the defence was that the purchase was made by the 
father of the first defendant, and that the plaintiff 
was constructively a mere trustee The Munsif de- 
creed for the plaintiff, and the Principal Sudder Ameen 
reversed his decree because the suit was not brought 
withm a year of a release of the property from attach- 
ment under a claim of the defendants, which attach- 
ment was made in execution of two decrees for money 
agamst the present plaintiff It appeared that m the 
proceedings had for releasmg the property from 
attachment, no notice was issued to the judgment- 
debtor (piesent plaintiff) Reid that the decision 
of the Principal Sudder Ameen w as wrong In the pre- 
sent case, the claimants in possession were not so ac- 
cordmg to any of the modes of derivation which sec- 
tion 246 enumerates as authorising the continuance 
of the possession and the dismissal of the claim The 
possession was in the claimants, and there was nothmg 
m the rights of the judgment-debtor which could 
make such possession his possession. This bemg so, 
even assuming that he was a party to the order made, 
such order could not he said to be agamst him, be- 
cause his claim was one which could not have been 
determined by any order, made under section 246. 
The order so made was perfectly consistent with Ms 
present condition Retwtom Eer eng ary prom v. 
Tayanbarry Earameshwaren Nanbudry, 4 Mad., 
472, distinguished! Cheeiyaeakeb alias Aeaebl 
Kttnhi Ktjttiyaei V, Vataka Pabambath Imeiohi 
Amsiah 6 IMCad., 416 

89^ — " ■ Civil Eroeedure Code, 1859, 

s, 246 — Certain property having been mortgaged by 
B, J>, to 1/ , the mortgagee obtamed a decree for its 
sale, had it sold m execution, and purchased it him- 
self, subject to any right which certain parties (B, 
and & ) who had objected under Act VIII of 1859, 
section 246, might he able to estabhsh. After this Jj. 
sold the pioperty to the plaintiff > who, not being able 
to get possession, brought a suit agamst the defend- 
ants m whose hands some or all of thd* property seemed 
to be and who set up that they had purchased it from 
B, Q- and B, J) Reid that the suit was not barred 
because it bad not been instituted wi thm twelve 
months of the date when the objections of B, and 
Q- were allowed. Kajhesstje Pbeshad v Kahie 
Khan 20 W. E., 393 

40. " Suit to recover property 

sold in execution, — Civil Eroeedure Codes (Act 
VIM of 1869, s. 246, and Act X of 1877, ss, 280, 
281, and 282) — Certam property, which the plamtiff 
alleged to belong to her, was sold in execution of a 
decree obtained by the purchaser of the property at 
the auction-sale, against a thu*d party The plaintiff 
put m a claim to the property under section 246 of 
Act Vni of 1869, wMch claim was rejected on the 
6th of September 1873. The plaintiff, on the 10th 
of January 1878, brought a suit to recover possession 
of the property sold. Meld that the suit was not 
barred under article 11 of schedule II of Act XV of 
1877, which refers to the section in Act X of 1877, 
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correspoadiug' to section 246 of Act VIII of 1859, 
Lxtohmi Naeaiit Sikgh V , AssEirr Kobe 

[I. Is. E., 9 Calc., 48 

41* Sud after order rejechng 

clavm to 'groferty attached in execution of de-^ 
cree — In execution of a decree against M. the 
plaintiff attached and advertised for sale certain 
propel ty in mouzah A At that tune there were 
pending proceedings m execution of two other 
decrees obtained against M. by the first and 
second defendants respectively These two decrees 
were obtained on a bond executed by Af , by which an 
eight annas share of mouzah A. was hypothecated as 
collateral security; and in execution of those decrees 
the defendants brought to sale, and themselves pur- 
chased, not an eight annas share only but the whole 
of mouzah A., and were allowed by the Court to set 
off the purchase-money against the amounts due to 
them under their decrees At the same time the 
plaintiff’s execution case was struck off on 30th June 
1880. In a suit brought by the plaintiff under sec- 
tion 295 of the Civil Procedure Code for his share of 
the sale proceeds of mouzah A , in which the plaintiff 
alleged fraud on the part of the defendants in selhng 
the whole mouzah under their decrees, of which he 
only became aware m July 1882, from which time he 
dated his cause of action, ^the defendants denied the 
fraud and contended that the suit should have been 
brought within a year of the order of the 30th June 
1880. Meld that the existence of the order of the 
30th June 1880 wag not inconsistent with the plain- 
tiff’s right, and the suit was therefore not barred as 
not having been brought within one year of that 
order Taponidi HoBDAinJiTD Bhaeati o Mathitea 
Labb Bhaq^at . , 1. Ii. B., 12 Oale,, 499 

42. Suit for possession after 

rejection of claim , — In a suit for possession after 
rejection of a claim under section 246, Act VIII of 
1859, there was nothing in that section to prevent a 
defendant from pleading that whatever title plaintiff 
might have had at some previous time it was extin- 
guished by his having had no possession for twelve 
years precedmg' the suit. Bajm Saettu Sing-h i? 
Mahomed Amber . ♦ • 13 W. B., 78 

43. and art. 13 . — Ciml Pro- 

cedure Code, 1882, s, 552.— Where an apphcation 
was made under sect^ion 332 of the Code of Civil 
Procedure for possession of property and rejected, 
and the apphcant brought a suit to recover the pro- 
perty more than one year subse< 3 [uent to the order re- 
jecting the apphcation , — Seld that the suit was not 
barred either by article 11 or article 13, of schedule 
II of the Limitation Act, 1877- kTSiBAMir Samiya 

[I, X/. B., 8 Mad., 82 

44. Cxml Procedure 

Code^ 1859, s, 269, Order rejecting applica- 
tion under ^-^Suii drought after one gear — Czvd 
Procedure Code, 1877, s, 335 — An order having 
been passed on the 10th August 1877 under section 
269 of the Code of Civil procedure, 1859, cancel- 
ling dehvery of possession of land brought to sale 
and purchased by a decree-holder, no suit was 


LIMITATION ACT, 1877, art 11 and art 

13 — continued, 

brought by the decree-holder to establish his rights 
to the land until 1883, — Eeld that the repeal of sec- 
tion 269 of the said Code on 1st October 1877 did 
not deprive the cider of the 10th August 1877 of the 
effect it possessed when passed, and therefore that 
the suit was baned by limitation nndei section 269, 
and articles 11 and 13 of Act XV of 1877, were not 
applicable Koglash Chunder Paul Chowdhry v. 
Preonath Boy Chowdhry,!, L, M., 4 Calc., 510, and 
G-opal Chunder Mitter v. Mohesh Chunder Boral, 
I.L iZ, 5 250, distinguished. Venkataohaia 

V. Appathobai . . I, L, B., 8 Mad., 134 

45. Ciisil Procedure 

1859, s. 269 — Party not in possession — Section 269, 
Act VIII of 1859, does not contemplate that the 
party m actual possession must sue regularly to get 
possession within one year, hut that the person who 
is not in actual possession shall do so Pidaxb 
Shikdab u, Oozeeooddebn . , 7 W. B., 87 

46. Civil Procedure Code, 

1859, s. 269, — Claim by mortgagee — An attachment 
having been made in execution of a decree for rent, 
an intervener claimed the land as mortgaged to 
himself, hut his application was rejected, and he 
was directed by the Collector to hung his ob- 
jection, if be had any, under section 269, Act VIII 
of 1859. Seld that he was not bound to do so, and 
his omission did not bar his right to bring a suit 
to estabhsh the validity of the mortgages under 
which he claimed, piovided it was brought within 
the peiiod permitted by Act XIV of 1859. Dbbh 
Dyad Bubmo Doss i>. Pobah Doss . 9 W. B., 474 

47. .. — ■ Ovoil Procedure Code, 

1859, s, 269 — Obstruction in taking possession after 
sale in execution of decree, — Order — A purchaser 
of immoveable property at a Court sale, having been 
obstructed by the defendant, made an application to 
the Court, under section 268 of Act VIII of 1859, 
for the removal of the obstruction, but subsequently 
withdrew his application The C(fiirt thereupon 
made an endorsement upon the apphcation to the 
effect that, as the apphcant did not wish to proceed 
furthei, no investigation was made. Seld that no 
such order had been made as was contemplated 
by section 269 of Act VIII of 1869, that section 
contemplating at least an order against one party 
or the other; and that, therefore, the provisions 
contained in the same section as to the time within 
which a suit may be brought, did not apply to the 
case of the plaintiff. Bhikha v . Sakaebal 

[I. Is. B., 5 Bom., 440 

art. 12 a871, art. 14; 1859, s. 1, 

cL3). 

See Art. 95 (1871, aet. 95). 

[I. Is. B., 3 CaK, 300 

1. — - Suit to set aside fraudu^ 

lent sale — Clause 3, section 1, applied only to suits 
to set aside sales on account of inegularity and the 
like, but not to suits to set aside fraudulent deeds 
under colour of which the sale was made. Kisseh 
B xriEtJB Mahatab v . BooHOOJStrNDtrN Thakoob 

CaW.B., 305 
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2. Suit to set aside sale in 

execution, — The Imutation of one year provicled hy 
section 1, clause 3, was not apphcahle to a suit brought 
by a 3 udgnient-debtor to set aside an execution sale, 
on the ground that the decree-holder fraudulently 
got the property sold in execution of a previous sa- 
tisfied decree, BtnDEEE u, Lokemxje' 

[3 Agra, 89 

3, — I— Suit mortgagee to en- 

force Hen — Eeld that the limitation of one year 
provided by clause 3, section 1, Act XIV of 1859, 
was not applicable to a mortgagee’s siSt seeking en- 
^^ement of his mortgage lien against the property. 
RaI PlTBDIMtrN Kishen V, BOUSHUN SiNaH 

[1 Agra, 111 

4^ Suit to set aside sale in 

execution of decree — Ciml Procedure CodCf 1859, 
s. 264 — Queers, — Whether the one year’s limitation 
(of suits to set aside sales in execution of decrees) 
under clause 3, section 1, apphed to a suit brought 
against a person who had obtained possession of pro- 
pel ty by delivery under section 264, Act VIII of 
1859. SuBOOETJN V, Goeam Xujee . 2 W, B., 55 

6, Sale of moveahle property 

in execution of decree. — Irregularity in sale. — Civil 
Procedure Code, 1859, s, 252. — The law (section 252, 
Act VIII of 1859) provides that no irregularity in 
the sale of moveable property under an execution 
shall vitiate the sale, but that any person injured 
thereby may recover damages by amt ; but it does not 
follow that the right and mterest of the judgment- 
debtor in such property may not be challenged and 
contested by any claimant within the period allowed 
by clause 3, section 1, Act XIV of 1859. Hiedex 
Bebee « Besheshub Peeshad 

[2 Agra, Pt. II, 175 

KiSHEN SOONDTTB V. FUKEEBOODEEir MAHOIkfED 

[W. B., 1864^ 81 

0, - ■ Suit to set aside sale in 

execution of decree, — Per Innes, J, — Article 12 of 
the 2nd schedule of the Limitation Act, 1877, which 
requires suits to set aside a sale m execution of a 
decree of a Civil Court to he brought withm one 
year &om the date the sale becomes final, does 
not apply to suits m which the plaintiff was not a 
party to, and not hound by, the sale sought to he set 
aside. Sabao-opa Edintaea Maha Desiea Swa- 
MIAV t). jAanJlTA BAI AmMAE 

[1. KB., 5 Mad., 54 

7, — .. Suit to set aside sale, — Suit 

to recover land sold in execution of decree, — F. 
having bought lands from A , whose husband (de- 
ceased) acquired them at a Court sale, sued 8, m 
ejectment in 1879. S pleaded hmitation on the 
ground that E (her deceased husband) had pur- 
chased the lauds m question at a Court sale m 1876. 
Eeld that, as A was no party to the decree or the 
execution proceedings under which B. purchased, it 
was not necessary for V. to set aside the sale to B 
in this suit, and it was not barred by article 12 of 
the Limitation Act, 1877. Venkata Haeasiah 
Subbamma . . . I. Ii. B., 4 Mad., 178 


LIMIT ATIOM* ACT, 1877, art. 12 — continued, 

8. Sale of tamoad property 

in execution of decree against party not sued as 
Jearanavan — ‘'^ere a suit was brought to recover 
money from the defendant, who was the karanavan 
of a Maiabai tarwad, and it was not alleged in the 
plamt that the defendant was sued as karanavan or 
that the debt was binding on the tarwad,— -SeZe? 
that a sale of tarwad property in execution of the 
decree was not binding on the members of the tar- 
wad, and therefore that article 12 of schedule II of 
the Limitation Act, 1877, did not apply to a suit 
brought by other members of the tarwad to recover 
the land sold in execution of the decree. Haji 
V. Athaeaman. Messa V. Athaeaman 

[L L. R., 7 Mad., 612 

9. ■■ - Suit to set aside sale — Pur* 

chase of decree by joint debtor — Af sold to 8. her 
rights under a decree for mesne profits which she 
had obtained against A, and two other persons, and 
8 thereupon proceeded to execute the decree against 
A.^s property, and that property was sold m execu- 
tion of the decree obtained by 8 and was purchased 
by B 3 but in a suit brought by A, for a declaration 
that S was not the real purchaser, the Court found 
that S. had m fact purchased the decree henami for 
AJs two joint debtors, and that consequently he had 
no right to execute it agaiijst the property of A, In 
a suit brought by A. against B, in 1874 for the pur- 
pose of recovering the property, — Eeld that the 
purchase of the benefit of the decree by A/s joint 
debtors, although iSJ had the legal^effect of satis^ing 
the ju%ment-deht, did not affect the decree itself. 
The decree was not void, but only voidable, and the 
sale under it binding on A The suit, therefore, was 
in effect a suit to set aside a sale under a decree 
within the meaning of clause 14 of schedule II of 
Act IX of 1871, and, inasmuch as it was not brought 
within one year from the date of the sale, was bar- 
red Abee Mensoob V, Aedooe Hamid alias Sa- 
BHAN Miah , . I, L. B., 2 Calc , 98 

10. — Smt to set aside sale in 

execution — Party to suit. — ^After the death of the 
widow of K, the plaintiff sued as the^ heir of K to 
recover certain immoveable property alleged to have 
been granted to the widow for life by K. for her 
maintenance It appeared that in execution of a 
decree obtained against the plaintiff m a previous 
suit in which upon the widow’s death he was sued ^ 
representing the estate of th<^ widow, the property 
m question was sold notwithstanding objection taken 
by the present plaintiff that the property was that of 
K. The plaintiff’s suit was filed more than a year 
after^the execution sale, and it was objected that it 
was therefore barred. Eeld that it was not neces- 
sary that the suit should have been filed within one 
year from the date of the execution sale, because (1), 
the setting aside the execution sale was only collateral 
to the mam object of tbe suit, and (2), the present 
plaintiff was not a party in her own character to the 
suit lu execution of the decree m which the property 
was sold. Kali Mohen Checkebbettx v Aman- 
da Moki Dabee • . 9 C, L. B., 18 

XL — Smt to set aside sale of 

land in execution of decree,'— A suit to set aside a 
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sale of land in execution of a deciee against a third 
party was held not barred by hmitation under clause 
3j section 1, if brought within a year after the sale 
actually tooh place. Dos SEE i?, Shbebawee Dabia 

[5 W. B., 128 

See Mahomed Aezud v. Kanhta Laxd 

[2 W. B., 263 

Bam Goead Bom d Nuitdo Gopax Boy 

[4 W. B., 42 

But these cases were overruled by Jodoohath 
Chowdhey V Radhomokee Dossee 

[B. L. B., Sup. VoL, 643 : 7 W. B., 256 

12. Suit for possession hy 

setting aside sale — In a suit not only for reversal of 
sale but also for possession and declaration of title, 
the limitation of one year does not apply Anooraoee 
Kooer Bhugobutty Koobe. Sham Sxthdbr 
Kooee 0. JiTMHA Kooer . 25 W. B.J 148 

13. Cause of action — Suit for 

possession after sale in execution —The plaintiffs 
sued to recover possession by declaration of right to 
certain chur lands as accretions to a putni talook and 
for damages, alleging that they held possession 
under a mokurarri lease granted by the defendant 
No 3, but were e 3 ected by the defendant No 1, who 
had purchased at a sale m execution of an ex parte 
decree for arrears of rent obtained by the defendant 
No. 2 against defendant No. 4 (who was the heir 
of No, 3’s vendor), the ejectment having been effected 
under proceedings ’taken by the Deputy Magistrate 
under Act XXV of 1861, section 318 JELeld that 
the plamtiffs^ cause of action accrued from the date 
of then ejectment It was not a suit to set aside the 
sale, but a suit for possession on declaration of title. 
Banee Madhttb Bukshee Badha Madhub 
Mozoomdae . . . 22 W. B., 196 

14. Suit for possession and 

declaration of right bp setting aside sale — The 
plamtiffs sued for possession of, and a declaration of 
their right to, a share of a zemindari, and to set aside 
a collusive decree which defendant No. 1 obtained on 
the 13th September 1867 against the defendants Nos. 
2, 3, and 4, and to set aside the sale which was held 
on the 16th December 1868 in execution of that 
decree. There was a further prayer that the names 
of the plamtiffs might he substituted for that of the 
defendant No 1 on^the CoUectorate towji JSeld 
that the suit, although a portion of the prayei was 
for possession and declaration of right, was substan- 
tially to set aside the sale of 16th December 1868, 
in virtue of which, unless got rid of, the purchaser- 
defendant-’s title must prevail over that of the plain- 
tiffs. Accordingly the suit came within the pur- 
view of Act XIV of 1859, section 1, clause 3, and, not 
having been brought within one year from the date 
of , the sale, was haired Bam Kahth Chowdhey 
D. Kaxee Mohot Mookerjee . 22 W. B., 84 

15. Sale subject to claimant' s 

right — ^Where a personas claim to attached piopeity 
was not rejected, but the sale took place subject to 
it , — Keld that he could sue to establish his light 
to the pioperty at any time within twelve jears. 
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clause 3, section 1, not applying to such a case. 
Bdteessfb Koondoo V, Majeda Bibee 

[7 W. B., 252 

10 ^ Suit to reco'Ger immove- 

able property, — Where the plaintiff asked in terms 
to have a sale in execution of her husband^s light and 
interest m certain land, set aside on the ground that 
those rights had previously to the sale been conveyed 
to herself, — Keld that the suit was m effect one to 
recover immoveable property, and not one to which 
clause 3, section 1, Act XIV of 1859, applied Ba- 
dha KoohwaS V, Jankbe Koonwar 

[9 W. B„ 

Kihoo Doss v, Bttghoonath Doss 

[4 W. B., 34 

17. Suit by claimant to re- 

cover property in which judgment-debtors have no 
interest — Where a claimant, without attempting to 
impeach either the pioceedmgs in the suit or in the 
decree or in the subsequent sale, seeks to recover 
property belonging to himself m which the judgment- 
debtors had no right or mterest, and upon which, 
therefore, the sale in execution could have no legal 
opeiation, — Held that a suit of this nature was not a 
suit to set aside the sale of property sold under an 
execution within themeanmgot danse 3, section 1; 
and it was not incumbent on such a claimant to sue, as 
therem prescribed, within one year from the date of 
sale. The plamt might ask in terms to avoid the 
sale, but such an aUegation cannot alter the real 
natuie of the suit, if it is otherwise sufficiently dis- 
closed. Mahomed Bxjksh v. Mohamed Hossbin 

[3 Agra, l7i 
a C. Agra, F. B., Ed. 1874, 145 

See Shaeaeatunnissa v, Laohmi Narain 

[7]N. W., 288 

18. Suit by prior purchaser 

for possession — Sale to second purchaser — The one 
year's hmitation provided in section 1, clause 3, did 
not apply to a smt by a prior purchaser to assert his 
lights after an auction sale of the right and interest 
of the judgment-debtor m the property to another 
purchasei subject to those rights. Mitngeoo Sahoo 
V, Jeydar Singh ... 2 Agra., 231 

Nor where he has become the representative by 
purchase of the other purchaser. Bithub Bhitt 
V Labla Bajkishorb . . 2 Agra, 284 

19. Suit to set aside sale in 

execution of decree, — Suit to recover possession , — 
A purchased immoveable propeity at an auction sale. 
The same property was subsequently pui chased by 
B at another auction sale. Held that a suit brought 
by A. against B, to recover the property was virtual- 
ly a suit to set aside the last sale, and that it should 
have been brought withm one year from the date of 
that sale , and that clause 3 (and not clause 12) of 
section 1 was applicable Kri&hnaji Joshi v 
Mdkund Chimanshet 

[2 Bom., 18:2nd Ed., 19 

Contra^ Lalchand Ambai Das v Sakharam 

[5 Bom., A. C., 139 
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IiIMITATIOK* ACT, 1877, art. 12 — continued, 

20. — Suit to set aside exeeu* 

tion sale, — Smi for possession of immoveable pro^ 
pertp. — The plaintiff, alleging that certain immove- 
able property belonging to him had been sold in exe- 
cution of a decree as the property of another, sued 
the purchaser to have the s^e set aside, and to 
recover possession of the property. Meld that the 
suit was one for possession of immoveable piopeity 
to which the period of hmitation of twelve years was 
apphcabie. hTATHTJ «?. Babei Das 

[I. li. B., 5 All., 614 

21. Suit for possession after 

dispossession in sale proceedings in execution of 
decree. — The rights and inteiests of plaintiff^s co- 
sharer having been sold under a decree, the purchaser 
possessed himself of plamtiff’s share as well as of his 
own. Meld that, m a suit to recover, plamtiff was 
not bound to bring his action within one year from 
the date of dispossession, but had a right to the 
limitation of twelve years, Toi^oo Eam Gossaijt 
c. Mohessue Gossain . . 24 W. B., 302 

22. Suit to recover property 

talcen in excess of right of attachment — It is not in* 
cumhent on a person seekmg, not to mterfere with 
the sale m execution of a decree of the right, title, 
and interest of the judgment-debtor, but to recover 
what#has been taken m excess under colour of sale, to 
sue within the period of limitation prescribed by law 
for a suit to set aside the sale The meie circum- 
stance that there is a specification of the subject of 
the sale at the time of sale is of no force. It is not 
the property specified, hut the right of the judg- 
ment-debtor therem, that is offered for sale and 
conveyed. Mahomed Muhsh v Mahomed Mossein, 
3 Agra, 171 8 0, Agra, M B , Bd 1874, 143, 
followed, Sbaeaeattjnnissa v Lachmi Naeain 

[7 17. W., 288 

23. Sale of land in execution 

of decree, — Suit hy third party to recover — Burden 
of proof — In a suit to redeem certain land demised 
on kanam m 1860 hy ^ to the predecessor of B„ C , 
who was in possession of the land, was made a 
defendant. A proved his title to the land and pos- 
session up to 1850. C pleaded title to the land and 
demed that B, had ever been m possession Both 
pleas were found to be false. It was found, how- 
ever, that 0 had been m possession fiom 1869 to 
1885, and that m 1876 the land had been sold m 
execution of a decree agamst Q (to which A, was 
not a party) and purchased by Z>., who re-sold to 0, 
in 1879. The lower Court held that 07s possession 
must he taken to have been denved from B , till the 
contrary was proved , but that the suit was barred by 
article 12 of schedule II of the Limitation Act, 1877, 
because it had not been brought within one year 
from the date of the sale in 1876. Meld that the 
suit was not barred by limitation. 1!7 ilakA2TDAN v 
Thaebamma . , I. Ij. K., 8 Mad., 460 

24. Decree — Sale in execu- 

tion — Land described by boundaries in proclama- 
tion of sale — Land so described really comprising 
two separate lots. — Suit by purchaser of one lot to 
set aside sale or for compensation , — On the I7th 


DIMITATIOK* ACT, 1877, art. ISi— continued, 
November 1877, a certain piece of land described in 
the pioclamation of sale as “Survey No 294, Pot 
No 3, measurmg 24| gunthas,^^ the boundaries of 
which were also set forth, was sold hy auction m exe- 
cution of a decree obtained hy the first defendant 
agamst defendants Nos. 2, 3 and 4, and purchased 
by the plaintiff. The boundaries, as stated, really 
included another piece of land, Survey No 294, Pot 
No. 4, which comprised 3 acres 2i gunthas This 
latter piece of land was put up foi sale on the follow- 
ing day, and was purchased by defendant No 5. 
On 28th November 1877, the plaintiff apphed to the 
Court to have the sale set aside and his money 
returned, unless he was put m possession of all the 
land mcluded in the boundaries mentioned in the 
proclamation; hut his application was refused, and 
the sale was confirmed on 20th July 1878. The 
plaintiff on the 3rd July 1881 bi ought the present 
suit, praymg that he might be put into possession of 
the land as described in the certificate of sale, which 
was identical with the proclamation, and included 
Pot No. 4, or that the first defendant might be 
ordered to pay him the amount of his purchase- 
money with interest Both the lower Courts reject- 
ed the plaintiffs claim. On appeal to the High 
Court, — Meld, confirming the decree of the Court 
below, that the suit, regarded as one to set aside the 
sale, was barred by Act of 1877, schedule II, 
article 12, clause (o). Mahomeb Sayab Phaei n, 
Navoji Bababhai . I. Ii. B., 10 Bom., 214 

25. Suit to%set aside sale in 

execution of decree — Suit for possession of immove- 
able property sold in execution of decree, — Limita- 
tion Act, IX of 1871, sell, II, Mo, 14 — B. ohtamed a 
decree agamst M in April 1874 in execution of 
which property helongmg to the latter was sold in. 
1874, 1875, and 1876 In March 1880, this decree 
was reversed by the Court of last appeal. In Febru- 
ary 1881, M, sued to set aside the sales of his pro- 
perty m execution of the decree and for possession, 
of the propel ty Meld that, both under No. 14, 
schedule II of the Limitation Act, 1871, and No 12, 
schedule II of the Limitatiou Act, 1877, the suit was 
barred by limitation. Paeshabi Lab^j Mtjhammei) 
Zaie-xjl-abbin. Mtjhammbb Ashg-ae Abi V, Mtj- 
HAMMBB Zain-itb-abbin . I. L. B,, 5 AIL, 57S 

26, Suit to set aside sale held 

in execution of decree — Civil Brocedure Code {Act 
XIV of 1882), ss 311, 312. — If ^n an application for 
execution tbe Couit erroneously holds that the appli- 
cation IS not barred and orders a sale, the order^ 
though erroneous and hahle to he set aside m the way 
presented by the procedure law, is not a nullity, but 
remains m full force until set aside, and a sale held 
in pursuance of such order is, until set aside, a valid 
sale : a suit to set aside such a sale is governed by 
article 12, clause (o) of schedule II of Act XV of 

1877. The word “disallowed^' in section 312 of the 
Civd Procedure Code has no reference to an order 
passed on an appeal, hut refers to the disallowance of 
the objection by the Court before which the proceed- 
ings under secluon 311 are taken On the 15th June 

1878, a judgment-debtor filed a petition objecting to 
execution of a decree against him proceeding on the 
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LIMITATION ACT, 1877, art. l^---continued. 
ground tliat the decree was barred. On the 18th 
Srovemher 1878, that objection was oven uled and cer- 
tain of his property sold. Against the order overrul- 
ing his objection the judgment-debtor appealed, and 
ultimately, on the ISth January 1880, the order was 
set aside by the High Court, and the decree was held 
to have been barred Pending these proceedings the 
judgment-debtor also, on the I7th December 1878, 
applied, under the provisions of section 311 of the 
Civil Procedure Code (Act XIV of 1882), to set aside 
the sale on the ground of material irregularity, but 
that application was ultimately rejected on the 17th 
May 1879, and the sale was confirmed on the 21st 
May 1879 On the 2nd April 1880, the judgment- 
debtor applied to set aside the sale on the ground 
that the decree, m execution of which it had taken 
place, had been held to be barred, and though an order 
setting aside the sale was made by the original 
Court, it was subsequently set aside by the High 
Court on the 13th April 1881, as having been made 
without jurisdiction. The judgment-debtor now 
brought a suit on the 4th Jannary 1882 upon the 
same grounds to set aside the sale and recover posses- 
sion Keld that the suit was barred. Mahomed 
HoSSEIH t). PUETTHDXTB MaHTO 

[I. L. B., 11 Calc., 287 

27. ^"Endowment hy Szndu . — 

Execution proceedings against manager^ Suit to set 
aside. — In 1866, V. (the father of the plaintiff) sued 
his brother M and <?. (one of the two sons of E, 
and defendant Ho,-l) to estabhsh'^his right to a third 
share of the management of certain lands granted 
for the maintenance of a Hindu temple. In that 
suit V. obtained a decree that he should have the ex- 
clusive management every third year, but was order- 
ed to pay costs. To enforce payment of these costs, 
E, in execution of the decree attached the third share 
of V. in the management of the land The share 
was accordingly sold by auction m January 1870 to 
a Marwach, who afterwards, in May 1870, re-sold it 
to the appellant P. (another son of S and defendant 
No. 2). V. died m 1876 In 1879 the plaintiff sued 
G, and the appellant (the two sons oi E) for his 
share of the management. It was contended for the 
defence that as the execution sale of January 1870 
was not set aside withm a year, the right to treat it 
as void by the plaintiff was barred hy article 12 of 
schedule II of Act XV of 1877. Whether 

V could have got hqpself reinstated m the manage- 
ment without bringing a suit to set aside the sale 
withm a year from the date of the older confirming 
it. Teimbak Bawa V, Naeayan Bawa 

[L L. B., 7 Bom., 188 

c 

23 , - — « Order of revenue of- 

ficer. — Judicial order -^TU clq order” of a Collec- 
tor or other officer of revenue, as the word is used m 
the latter portion of clause 3 of section 1 of Act 
XIV of 1869, means an order of the nature of a 
decree, or made by the Collector or other revenue 
officer m his judicial capacity Where a piece of 
land, embraced withm the opeiations of the Itevenue 
Survey, and subjected to a defined assessment, w^as 
put up for sale by the Collector in consequence of the 
occupant refusmg to pay a fine to be allowed to con- 


LIMITATION ACT, 1877, art. m---conUnued, 
tinue in occupation of it, and was purchased by one 
of the defendants, and the occupant, asserting that 
he had been wrongly dispossessed, sued to set aside 
the sale and to be declared entitled to lecover the 
land and retain possession of it, on condition of pay- 
ing the assessment as settled upon it by the revenue 
officers, but delayed bringing his suit until June 
1869, the sale having taken place in January 1867, 
— it was held that, though more than one year had 
elapsed from the date of the sale, the suit was not 
barred under the provisions of clause 3 of section 1 
of Act XIV ^f 1859 Sakhaeam Vithal Adhi- 

HAEI V. COIiLECTOB OE BATHAQ-IEI 

[8 Bom., A. C., 280- 

29. Eraud, — Suit to set aside 

sale in execution of decree — Beng Meg. XLV of 
1793, — In a suit for the cancelment, on the ground 
of fraud, of an auction-sale made under the pro- 
visions of section 12, Regulation XLV of 1793, and 
for the reversal of a Judge’s order in appeal con- 
firming the sale, the period of limitation was held 
(under section 9, Act XIV of 1859) to run at the 
latest from the date of the Judge’s order of con- 
firmation, and to extend to one year under clause 3, 
section 1. Enaet Ali Khan v. Kifmola Koon- 
WAB 11 W. R., 261 

33 ^ — ' — ' • - Suit to set aside sale — 

A sale having been effected by order of ^ Deputy 
Collector, an appeal was made to the Collector, who* 
set aside the sale. The Commissioner, however, 
considering that the Collector had no jurisdiction, 
and that no injury had been made out, reversed the 
order of the Collector. Eeld that the sale did not 
become confirmed or otherwise final and conclusive 
before the date of the Commissioner’s order, and 
therefore a suit within one year of that order was in 
time. Beannath Box v. Teoxdtjckonauth Box 

[14 W. R., 284 

3L Suit to set aside sale for 

an ears of Government revenue — A. suit to set 
aside a sale for arrears of Government revenue must 
be brought within one yeai from the date when the 
sale becomes final and conclusive. Baj Chhndeb 
Chhoheebuttx V. Kinoo Khan 

[I, L. B,, 8 Calc., 329 

32. Suit brought to set aside 

sale for arrears of revenue, — Where lands had been 
sold for alleged an ears of revenue and bought m 
for Government, but the sale had not been registered 
under section 38 of Madras Revenue Recovery Act 
II of 1864, — Eeld that a suit brought to set aside 
the sale after one year from the date thereof against 
a bond fide purchaser for value from Government 
was barred by limitation KABtrPBA Tevan v. 
Vashdeta Sastei . . I. L, B., 6 Mad., 148 

33 — Sale in execution of c?e- 

eree for arrears of revenue — Suit to recover land 
— The land of E was impropeily sold, in execution 
of a decree of a Civil Couit obtained against S , for 
arreais of revenue, by the assignee of the leveiiiie of 
the lands of E and S , — Eeldj in a suit brought by 
E to recovei her land fiom the purchaser at the 
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Court; sale, that the suit, not having been brought 
within one year from the date of the confirmation 
of the sale, was barred by article 12 of schedule 
II of the Limitation Act, 1877 Stteyanna ® 
Oim&i . , . . I. Ij. B., 7 Mad., 258 

84. ■ — fide purchasers — 

Article 12 of that schedule which prescribes a 
period of one year for suits to set aside sales for 
arrears of revenue is intended to protect Iona fide 
purchasers only Ykhkatapathi Subbamakya 
[LIi. B., 9 Mad., 457 

t 

art, 13 0-871, art* 15 ; 1859, s. 1, 

cl. 5). 

See Aet 11 . I. Ii. B., 8 Mad., 82 

See Aet. 132 (1871, AET. 132) 

[7 3Sr. W., 223 

See km. 147 . X. Xj. B., 5 Calc,, 363 

1, - — Suit to set as^de summary 

order — Q^uaere^ — Whether, with reference to clause 
5, section 1, a suit will he to set aside a summary 
order after the expiration of one year. Gobihd 
Nate Sajoitai. v. Bamcoomab Ghose 

[6 W. B., 21 

2, Mnal decision •— Order 

dismissing appeal. — The final decision, award, or 
order contemplated by clause 5, section 1, was a final 
decision of the Court which had competent juris- 
diction to determine the case finally, and not the 
order of a Court superior to such Court dismissing 
an appeal from the decision of such Court for want 
of jurisdiction. Oleo-eeissa «. BeiiDEO Naeain 
Singh 7 W. B., 161 

3. Order under Act XXX of 

1841 — Official Trustees Aet — Suit for possession 
— Limitation Act XIV of 1859 > s, 1, cl. 12 — A 
summary order under Act XIX of 1841 for posses- 
sion of property left by a deceased person is no bar 
to a regular smt to try the title to such property 
and to obtain possession under that title, it is, 
therefore, unnecessary to set aside the oider before 
granting relief in the suit. Hence the peiiod of 
limitation for such regular suit is that provided by 
clause 12, section 1, Act XIV of 1859, namely, 
twelve years, and not one year as provided by clause 
5 of the same section Laknaeain Singh n 
Mankoeb . . . B. Ij. B., Sup. VoL, 633 

S C. Loknaeain Singh v Myna Kobe 

[2 Ind. Jur., NT. S., 191 : 7 W. B., 199 

4. — Ciml Frocedure Code, 1859, 

s 246 . — The rights and interests of one of three 
brothers of a jomt Hindu family having been sold 
in execution of a decree, a suit brought, not to set 
^ide such sale, hut in nght of inheritance of the 
judgment-debtor’s brother’s share in the family pro- 
perty, was held not barred by limitation under clause 
5, section 1, and section 246, Act VIII of 1859 
LahiiA Behaeeb Lall n. Laela Mohho Peesaeh 

[6 W. B., 69 


LIMIT ATIOISr ACT, 1877, art. IB'-eonitnueL 

5. Summary decision — Certi- 

ficate of administration under Act XXVII of 
1860 — Order made under Official Trustees Act 
XIX of 1841 — The period of limitation prescribed 
by Act XIV of 1859, section 1, clause 5, in the 
case of suits to alter or set aside summary decisions 
and orders of any of the Civil Courts not estabhshed 
by Boyal Charter, when such suit is maintamabie, 
namely, " the period of one year from the date of 
the final decision, award, or order in the case,” apphed 
to the grant of a certificate under Act XXVII of 
1860 It also apphed to an ordei made under Act 
XIX of 1841, the Oificial Trustees Act, refusing to 
put the applicant m the possession of pioperty as 
mohunt Geeebhaeee Doss d Nenheishobb 
Dett . . . MarsH., 573 : 2 Hay, 633 

5. C. on appeal to Privy Council Geeebhaebb 
D oss D Nekdeishoee Doss 

[11 Moore’s I. A., 406 ; 8 W. B., P. O., 25 

Contra, BiPEO Peeshab Mytee v. Kanyb 
Deyeb 1 W. B., 341 

6. ■ - - ■ — ■*- Suit to recover properties 

hy the rightful heir of deceased more than one year 
after grant of certificate of heirship to the rival 
claimant — JSffect of such a certificate. — Fractice. 
— In 1877 the plaintiJS apphed for a certificate of 
heirship to one T,, her husband’s uncle, who had 
died in 1876 The defendant opposed the appli- 
cation, and alleged that T. had Mt'a will in her 
favour. On the 28th July 1877, the District Judge 
made an order rejecting the plaintifi’^s apphcation, 
and granting a certificate to the defendant In 1879 
the plaintiff brought the present suit, claiming to be 
entitled to the property left by T It was contended 
{inter aha) for the defendant that the plamtijff’s suit 
was barred, she having failed to apply to set aside 
the order granting the certificate to defendant withm 
one year from the date of that order The Court of 
first instance overruled the objection, and awarded 
plaintiff most of her claim The defendant appealed, 
and the lower Appellate Court reversed the lower 
Court’s decree, holding the suit barred On appeal 
to the High Couit, — Reid, restoring the decree of 
the Court of fii*st mstance, that the plaintiff’s suit 
^was not barred A certificate of heirship confers 
only the right of management of the property of the 
deceased, and is intended to give security to third 
persons m dealing with the peism who claims to be 
the hem. Where the right of the person, to whom 
the certificate is granted to he the heir of the 
deceased, is in controversy, there is no necessity to 
have tlje order granting him the certificate set aside; 
and the question, whether the suit to determine 
the nght claimed is in time, is to be determined by 
the sections of the Limitation Act relating to suits 
for the possession of property Bai Kashi v. Bai 
Jamna . . * . L L. B., 10 Bom., 449 

7. Suit to set aside order 

under Act XXVII of 1860. — A suit to set aside 
a summary order passed under Act XXVII of 1860 
may he brought within a year from the date of the 
order , but such order is no bar to a suit upon title, 

5 M 
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though brought after the year. Kalbe Pbosunno 
MOOKEBJEE U. KOTIjASE Moebe Debia 

[8 W. R., 126 

3, -■ ' r'.. r T'"— ^ — Ondef fel(tt%ng to landed ^ 

jtroperty of intestate -^Summary order,-— Meld that 
the Judge^s order relating to the landed property of 
a person dying intestate, being apparently an order 
made without jurisdiction, had no legal operation, 
and was not a summary order within the meaning of 
the 5th clause of section 1, Act XIV of 1859. 
AnauDE Xate u. Dooe&a Gib . 1 Agra, 241 

9. 8u%t to eject representative 

of person put in possession hy order of Civil Court . — 
Nummary decision, — The plamtiffi was by an order 
of the Civil Court in execution of a decree, to which 
the plaintiff was no party, ejected from the possession 
of a muttah. He brought a suit more than three 
years afterwards to eject the legal representative of 
the person who was so put in possession. Meld 
(reversing the decree of the Civil Court) that the 
order of the Civil Court was not a summary decision 
within the meaning of clause 5, section 1, and that 
the suit was not barred. That clause was only apph- 
cahle to orders which the Civil Courts were empowered 
to pass deciding matters of disputed property raised 
for hearing and determination by a summary proceed- 
ing between the parties dispntmg. Abpendy Ibeak 
Sahib v. Saac .... 4 Had., 297 

K 

— j Suit against order of 

Mamlatdar under Mom. Act V of 1864 — ^Although 
a Kamlatdar^s order under the last clause of section 1 
of Bombay Act V of 1864 is a summary decision, a 
suit m the Civil Court to estahhsh a right agamst 
the operation of such order is not a snit to set aside 
the order itself hut for possession in opposition to that 
recognised by the Hamlatdar*s older, and is not 
therefore within the limitation of one year under 
clause 5, section 1, Act XIV of 1859 Babaji v 
Anna . . . . , 10 Bom,, 479 

11 , — Suit for proceeds of sale 

in easecutionS—A. suit to recover the proceeds of sale 
in execution of a decree alleged to have been drawn 
out hy defendant by virtue of an older of a Civil 
Court, under section 270, Act VIII of 1859, is 
in reality a suit to alter or set aside a summary deci- 
sion of a Civil Co^t, and is governed by the limit- 
ation of one year prescribed hy clause 5, section 1, 
Act XIV of 1859 Dfabkanath Biswas v Rot 
Dehitpht Siiran , , , 17W, R., 227 

12. Suit for money p€id into 

Court hy defendant hut recovered from third person 
%n execution of decree. — ^A suit to recover money paid 
by the defendant mto Court which was payable to the 
plaintiff, and which was afterwards recovered by the 
defendant in the execution of a decree agamst a third 
person, under an order of the Court executmg the 
decree, was held not barred by hmitation, under the 
provisions of Act IX of 1871, second schedule, 15, by 
reason of not having been instituted within one yeai 
from the date of the order. Dbbi Das v Xue 
Ahmad 7 liT. W., 174 
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13, — Smt for refund of sale- 

proceeds paid in accordance icith order for disirihu- 
iion under s 295) Civil Procedure Code) 1882 — 
MuUifariousness. — In execution of a decree agamst 
SIX persons the plaintiffs had certam property brought 
to sale, the proceeds of which were brought into 
Court The defendants, who held five separate 
decrees against some of the persons against whom the 
plamtiffs' decree was obtained, applied to have the 
amount in Court rateably distributed ; and in accord- 
ance with an order of the Court, dat^ 13th Septem- 
ber 1880, this was done, the pioceeds being distribut- 
ed in proportion to the amounts of the decrees. In a 
suit brought on 24th August 1883 against^ 
defendants, ou the allegation that the plamtiffs were 
entitled to the whole of the proceeds, or in the alter- 
native for distribution on a different principle,-— JSeZc?, 
the suit was one to set aside the order, and not having 
been brought within one year from the date of 
the order was barred by limitation under article 13, 
schedule II of Act XV of 1877 Bam Kishen v. 
Bhawam Mas, I. L. B,1 All , 33$) distinguished, 
Gowbi Pbosad Kithbh v. Ram Ratan Sibcae 

[X Ii. R., 13 Calc., 159 

14, — Mortgage. — Sale hy first 

mortgagee, — Arrears of rent. — Lien.— Claim hy 
puisne mortgagee on proceeds of sale, — Certam laud 
was mortgaged to A with possession to secure the 
repayment of a loan of R2,000 and interest. It was 
stipulated in the deed that the interest on the debt 
should be paid out of t^he profits, and the balance 
paid to the mortgagors By an agreement subse- 
quently made, it was arranged that the mortgagors 
should remain in possession and pay rent to A. 
obtained a decree for R2,000 and arrears of rent and 
costs and for the sale of the land in satisfaction of the 
amount decreed. The land was sold for R2,855 
in March 1881, In May 1881 B , a puisne moitga- 
gee, applied to the Court for payment to him of R500 
of this sum, alleging that A. was entitled only to 
R2,000 and R280 costs, hut not to arreais of rent, m 
preference to his claim as second mortgagee. The 
claim of B, was rejected on the 27th May 1881 
and the whole amount paid out to A. In February 
1882 B, (who had filed a suit on the 23rd March 1881) 
obtained a decree upon his mortgage. On the 23rd 
May 1884 B sued to recovei R510 paid to A. on ac- 
count of rent on the 27th May 1881 Meld, on 
second appeal, that the suit was not barred by article 
13 of the Limitation Act, neither that article nor 
article 12 being applicable to the case, that B. was 
entitled to recover the sum claimed. Sitaeama r. 
SxJBEAMAi^A . . I. Ii, B., 9 Mad., 57 

15, . — Suit to recover possession 

from a successful claimant under s. 246) Act 

VIII of 1859.— A suit brought, not to set aside an 
order of release under section 246 of Act VIII of 
1859, hut to recover possession from the successful 
claimant of the property released, was not govern^ 
by the limitation prescribed hy clause 5, section 1. 
Bhyetjblail Bhuktjt V. ABDOOIi Hossbin 

[^8 W . R*, 93 

10, Order of Judge on claim to 

attached property — Summary decision. — Property 
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being attached under a decree obtained before Act 
VIII of 1859, a third party claimed to be entitled 
as against the judgment-creditor under a bill of sale 
The Judge enquired mto his claim, found that the 
assignment was fiaudulent, and ordered that the pro- 
per^ should be sold under the decree, — Held that the 
order of the Judge was a summary decision of 
a Civil Court withm section 1, clause 5, and that a 
suit by the claimant for the recovery of the property 
instituted after the expiration of a yeai from the 
date of the order was barred by that clause. KnyBiri 
AUiY 'V, Khubetjck Dhaeeb Sikgh ^ 

[Marsh., 520 

17. Smt to have property de- 

clared not liable to seizure %n execution of a de- 
cree, — The plaintiff sued to obtain a decree declar- 
ing that the ancestral land possessed by the 
family of the plaintiff was not liable to seizure 
and sale in satisfaction of an ex-parte decree ob- 
tamed by the defendant m a suit against .the yeja- 
man of the plamtifPs family, on the ground that the 
decree had been obtained collusively and fraudulently 
for a debt alleged to have been contracted for the 
benefit of the family The decree against the yejaman 
was passed on the 22nd June 1857, and upon attach- 
ment of the family property the plamhffs made a 
claim, under section 246 of the Civil Procedure Code, 
alleging their independent right to the property and 
resisting a sale The claim was disallowed on the 
18th October 1861, and an appeal from that decision 
was dismissed on the 15th November 1861 The 
present suit was instituted on the 2nd February 1864 
JECeld that this was not a suit to which the limitation 
provided by section 246 of the Civil Code, or by 
clause 5, section 1 of Act XIV of 1859, was appli- 
cable, and that the suit was not barred. Bamanada 
Butt v. Bithee . . , .4 Mad, 263 

18. ^ — Claim, 'Rejection of, — Suit 

to recover possession of property sold — On attach- 
ment of certain property, the plaintiff and defendant 
preferred their respective claims thereto. The plain- 
tiff* s claim was disallowed, but tbe defendant's 
claim was allowed Tbe plaintiff, after the lapse 
Of a year from the date of the order disallowing 
his claim, sued to recover possession of the said pro- 
perty. The defence was, that the suit was barred by 
lapse of time under clause 5, section 1, Act XIV of 
1859. Seld that clause 5, section 1, Act XIV of 
1869, did not apply to such a suit. Duegaram Hot 

NABSEtra Deb . . 2 B. Ii. R., A. C., 254 

S. C. Dooe&abam Rot v, Nueo Sibgh Deb 

[11 W. B., 134 

19. — — Suit to set aside order re- 

leasing property from attachment, — Irregular attach- 
ment, — Deduction of time when appeal was pending, 
— In 1852 K sued A and M. to recover the amount 
with mterest of a bond executed by M, (who was A ’s 
general agent) in the name of E, on the permission 
of the plaintiff for the purpose of paying off the 
debts of A,^ The Prmcipai Sudder Ameen decreed 
the ease against M, with costs, and released A, from 
E,*s claim In appeal to the Sudder Court the plain- 
tiff obtained a decree with mterest and costs against 

III 
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A. as well as against M, In execution E, prayed on 
2nd December 1858 for the attachment and sale 
of certam estates. A notice having been ordered 
to issue K represented that the judgment-debtor was 
attemptmg to alienate her estates, and prayed that 
orders might be passed to prevent ahenation of the 
estates mentioned m her appbcation for execution. A 
process of attachment was issued accordmgly on 28tb 
March 1859, but without security being first demand- 
ed as prescribed m Regulation VIII of 1825, section 
7 In September 1861 one R. A., who had objected 
to tbe attachment, petitioned the Judge and obtained 
an order dated 14tb September 1861, releasmg the 
attached properties as being his m virtue of a hibba- 
nama from A„ and in his possession. Prom this order 
E appealed, hut the appeal was struck off on 29ih 
November 1862 On review the first order was 
upheld, but it was declared that this would not be a 
bar to a regular suit. She accordingly sued for 
a reversal of the Judge^s order for the cancelment of 
the deed of gift as bemg collusive and for the sale of 
the property in question as that of her judgment- 
debtor A, The suit was decreed and an appe^ pre- 
ferred to the High Court. Eeld that the order 
of 28th MarciLl859 was wrong m ordering attachment 
without first requiring security ; hut the irregolanty 
did not affect the jurisdiction, of the Court or render 
the attachment void Eeld, also, that the plaintiff 
had a right of appeal from the order of 14th Sep- 
tember 1861, that the appeal was wrongiy rejected on 
29th November 1862, ahdit saved her^iom the opera- 
tion of the law of bmitation while it was pending, 
and as she brought her suit withm a year from that 
time, she was withm the period prescribed by Act 
XIV of 1859, section 1, clause 6. Khobajamissa 
V , Stevees . . , .20 W. B., 433 

20. Suit after release of pro- 

perty under s, 246, Civil Procedure Code, 1859 * — 
Where a property is released from attachment, and 
the person at whose instance attachment was made is 
not debarred by the order of release from proceeding 
with his execution, his suit is virtually a smt for a de- 
claration of right, and not merely a suit* for setting 
aside the order of release and the rule of limitation 
apphcable to his case is not m section 246 of Civil 
Procedure Code, which would allow one year, but in 
clause 15, schedule 2 of Act IX of 1871. Matong-int 
DASSEE V . ChOWBHET JuimUNJOT Mulutce 

-*[25 W. B., 613 

21. — = Suit to recover attached 

property to which claim has been disallowed,-^A 
person who has been, unsuccessful in a proceeding 
under settion 246 of Act VIII of 1859, and who 
sues to recover the attached property from the pur- 
chaser at the Court sale, may he said to sue, not 
to set aside ith© sale, hut to set aside the order of the 
Court under section 246, and therefore the suit must 
be brought withm one year as provided in article 
15 of the Limifeation Act, 1871. The decision m 
Jetti V. Hossam, Z L R, 4 Eom , 23, note, 
qualified VEBEAPAtJ. Chekbasapa 

[I. Ii. B., 4 Bom., 21 

22. — Suit to remove attachment, 

•—Ad i,et'se possession , — In a suit for a partition of 

5 M 2 
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family property in the possession of the plaintiff 
and defendants, pa^t of the pioperty was attached 
at the instance of oijie of the defendants in 1852 and 
the remainder of thb propeity in 1864 Nothing was 
done with legard to the first attachment, but in 1865 
a petition was presented by the plaintiff praying for 
the removal of the attachments The petition was 
rejected and the plaintiff brought this suit within 
one yeai from the date of the rejection of his petition 
The plaintiff and defendants lemained in possession 
notwithstanding the attachments Seld that the 
suit was not barred by lapse of tune Malbaja 
alias Ksishkama Rajah v. Naeayanasamy Rajah 

[4 Mad., 281 

23, Smt to estalhsJi title to 

property ordered to he sold in execution — Suit to set 
aside summary order — The plaintiff’s property was 
ordered to be sold in execution of a decree to which 
the plaintiff was not a party The plaintiff appeared 
and asked the Court to release the propeity from 
attachment, but the Court refused his application, 
under section 246, Act VIII of 1859, and ordeied the 
property to be sold Seld that a suit to estabhsh 
the plaintiff’s right to such propeity w^as not a suit 
to set aside a summary order within Act IX of 1871, 
schedule II, clause 15 Koylash Chundee Paul 
Chowdhet V Peboh2th Roy Chowdhby 

[I. Ii. R., 4 Calc., 610 : 8 C. li. R., 25 

24. Civil Procedure Codes, Act 

Till of 1869, s 246, and Act X of 1877, ss 
280, 281, and 282 — V. (defendant No 1) ob- 
tamed a decree against W* and, in execution theieof, 
attached certain immoveable property as belong- 
ing to his judgment-debtor The plaintiffs, who 
were W’s five brothers, thereupon apphed for the 
removal of the attachment undei section 246 of 
the Cml Procedure Code (VIII of 1859), but their 
application was rejected on the 24th July 1875, and 
the property was sold by the Court to X (defendant 
No, 2) on the 16th and 17 th Februaiy 1876 The sale 
was confimed on the 18th March 1876 The plain- 
tiffs brought a suit on the I7th March 1877 against 
V and A "(the judgment-creditor and auction-pur- 
chaser), alleging that the property was the joint 
ancestral property of themselves and their brother 
W and was not hable to attachment and sale for 
his separate debt. They prayed that the sale should 
be set aside. The Subordinate Judge dismissed the 
suit as barred by article 15, schedule II of the Limit- 
ation Act (IX of 1871). His order was reversed, on 
appeal, by the District Judge, who held that article 
14, schedule II of the Limitation Act applied to the 
case. K thereupon appealed to the H%h Couit 
Seld that article 15, and not article 14, of schedule II 
of Act IX of 1871 apphed to the case, and that the 
suit was barred The intention of the Legislature in 
passing section 246 of the Civil Procedure Code (Act 
VUI of 1859) was that the order made undei that 
section should be a final bar to the plaintiff’s right, 
unless such a suit, as that section prescribed, was 
bi ought to re-try the question of that right, and if 
on such action being brought, the Court on the tiial 
held that the plaintiff had established his light, its 
ruling would amount to a reversal of the order made 
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under section 246, and the suit would fall within 
aiticle 15 of schedule II of the Limitation Act (IX 
of 1871), which IS substituted for the limitation pro- 
vided by the twehe lepealed words m section 246 of 
Act VIII of 1859 Settiappan v Sarat Sing, 3 
Mad , 220, followed Koylash Chunder Paul Chow- 
dhry V Preonath Koy Chowdhry, I L P , 4 Calc*, 
610, referred to and discussed Keishhaji Vithal 
u. Bhaskae Rahq^nath I. Ij. R., 4 Bom., 611 

25. ■ Order declaring that Court 

has no jurisdiction . — The period of limitation pre- 
scribed by article 15, schedule II, Act IX of 187^or 
a suit to set aside an order of a Cml Court, doeOot 
apply where the order simply amounts to a declar- 
ation that the Court considers it has no jurisdiction 
to act in the proceeding before it Keistoeass 
Htjneoo V Rameant Roy Chowdhby 

[I Ii. R., 6 Gale., 142; 7 C. Ii. R., 396 

26. Suit to recover property 

sold in execution, — Civil Procedure Codes (Act VIII 
of 1859, s 246, and Act' X of 1877, ss, 280, 
281, and 282) — Certain property, which the plaintiff 
alleged to belong to her, was sold in execution of a 
decree obtained by the purchaser of the property at 
the auction sale, agamst a third party. The plaintiff 
put in a claim to the property under section 246 of 
Act VIII of 1859, which claim was rejected on the 
6th of September 1873 The plamtiff, on the 10th 
of January 1878, brought a suit toiecover possession 
of the property sold Seld that the suit was not 
baned by article 15, schedule II of Act IX of 1871, 
the suit not being one to set aside a summaiy order 
within aiticle 15 of the schedule to that Act Koy- 
lash Chunder Paul Chouodhy v Preonath Poy 
Choivdhry, I, L R,, 4 Calc , 610, followed, LxJOHMl 
Naeain Sin^h V, Asseue Kobe 

[X. Xj. R., 9 OeIc., 43 

27. Sxecuhon of decree , — 

Res judicata — Act VIII of 1859, s, 246 . — Civil 
Procedure Code (Act X of 1877), s, 278 —In the 
course of ceitain execution proceedings in execution 
of a decree for arreais of lent, the deciee-holder 
attached a tenure belonging to the judgment-debtor, 
who, pending the attachment, sold it to A on the 
21st March 1869 A then applied, under section 
246 of Act VIII of 1859, for an order to release the 
tenure fiom attachment, but the application was 
dismissed, on the ground that the alienation had 
been made pending the attachment. In 1877 the 
heirs and successors in title of the decree-holder 
above mentioned obtained another decree for arrears 
of lent agamst the same defendant, and m execution 
thereof again attached the tenure A, apphed 
under section 278 of the Code of Civil Procedure to 
have the propeity released, but his application was 
rejected on the 3rd of May 1879. In a suit brought 
by A on the 6th of May 1879 to establish his right 
to, and coufiim his possession of, the tenure, the 
lower Courts dismissed the suit, on the ground that 
it ought to have been brought wuthm one year from 
the 24th of March 1869. On appeal to the High 
Qomti^Seld that the suit was not barred by limit- 



( 3269 ) 


DIGEST OF CASES. 


{ 3270 ) 


liimTATION- ACT, 1877, art. 13 — continued 
ation, nor as res judicata UifESH CHrxDrR Eoy 
t?4 Eaj Bullub Sen . I. L. R , 8 Gale , 279 

[10 C. L R , 204 

28. — - — Order stthstituting one 

judgment-debtor for another —Sale or t) ansfer of 
dena-powna — A , the propiietor of an indigo con- 
cern, which comprised a putni talook, after moirgag- 
mg the entire concern to JB , allowed the putni talook 
to he sold for arrears of rent under Regulation VIII 
of 1819 ; C, the dur-putnidai of the talook, whose 
rights were thus extinguished, then sued and obtain- 
ed a decree for damages against AL Aiter C had 
obtained this decree against A , A sold his equity of 
reufeUiption in the entiie moitgaged conceiii to R, 
and by this salej all the dena and powiia, or liabilities 
and outstandings of the concern, w'ere tiansfeired 
fiom .4 to jB C then, attei notice to £ , obtain- 
ed an order, by which R. was made the judgment- 
debtor in the place of A £, took no proceedings 
within one year to set aside this ordei , but, af tei 
the lapse of three years, upon C attempting to 
execute his decree, instituted the present suit to set 
abide the order, and for an injunction to restrain £ 
from executing the decree against him Held that £ 
was barred by limitation from suing to set aside that 
order, but he was entitled to an injunction restrain- 
ing 0. personally from executmg the decree* against 
him. Dhubonibhub Sen v A&ea Bane 

[I. Ii. B., 5 Cale., 86 : 4 C B. R„ 434 

29, — Qiml procedure Code 

{Act VIII of 1859), s 269, Summary proceedings 
under, — Hegleci to set aside ordei passed m such 
proceedings roithm oneytai by purchaser at a Couit 
sale — Suit to establish title to property by such 
purchaser — At a Court sale held on the 15th No- 
vember 1871 in execution of a decree, the plaintiff's 
deceased husband purchased a house, but neglected 
to register his sale-certificate In attempting to 
recover possession he was obstructed by the defend- 
ant, who claimed the property as her own Sum- 
mary proceedings under section 269 of Act VIII of 
1859 weie thereupon instituted against the defend- 
ant, and the defendant's claim was upheld by an 
order passed on the 7th November 1872 In the 
meantime tlm plaintiff's husband having died, plain- 
tiff filed, on the 31st March 1873, a legular suit to 
eatabhsb her title On the 8th July 1873, she 
obtained a second certificate, and registered it The 
Court of first mstance awarded her claim, but on 
appeal by the defendant the lower Appellate Court 
reversed that decree, on the giound that, at the in- 
stitution of the suit, plaintiff had not a registered 
certificate of sale That decree was confirmed on 
the 17th November 1879, on second appeal, by the 
High Court. On the 30th April 1880, plaintiff 
brought this suit on the strengch of her registeied 
certificate. The Court of fiist instance allowed her 
claim The defendant appealed, and the lower Ap- 
pellate Court held her suit not maintainable On 
appeal by plaintiff to the High Court,— Held, con- 
firming the deciee of the lower Appellate Court, 
that plaintiff's suit was barred The Subordinate 
Judge having, by bis order of the 7th November 
1872, passed in the summary proceedings, disposed 
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of the case on the giound that the piopeity belong- 
ed to the defendant, the plaintiff was under an 
obhgation to displace that ordei by a suit instituted 
within one ;yeai from its date Bai Jamna w Bai 
ICHHA . I. L. R , 10 Bom., 604 

art. 14 (1871, art. 16). 

1. Suit for land of which a 

pottah has been granted by Collector after demar- 
cation — Suit to set aside official act — Plaintiff m 
1877 claimed possession of land which had been 
demaicated as poramboke in 1860, and of which a 
pottali bad been granted to defendant in 1875 by the 
Collector Seld that this suit was not governed by 
aiticle 16, schedule II of Act EX of 1871, as it was 
not necessaiily a suit to set aside an official act It 
w'as governed by the twelve ^eais' period of limit- 
ation running tioin the date of the giant by the Col- 
lectoi. Keishnamjia v Achayya 

[I. L. R., 2 Mad., 306 

2. Suit for declaration of title 

— Suit to set aside art order of recenue authori- 
T.ies —Land Hegntration Act [Act VII of 1876), s 
89 — The Cml Court has no power to set aside an 
order passed undei the Land Registration Act, and 
when a prayer for such relief is contained in a plaint 
which also asks for a decLaratwn of light and title to, 
and confirmation of possession in, propeity, such 
player may be tieated as mere surplusage When, 
therefoie, a plaint was filed containing separate prayers 
foi the above relief, ancl when the oiigmal Court held 
that the mam object of the suit w^as to have certam 
01 dels made by the revenue authoiities set aside, and 
that the suit was accordingly governed by article 14, 
schedule II of the Limitation Act, and passed a deciee 
dismissing the suit as hav mg been brought more than 
a yeai after the date of such oideis, — JB'eldthci.t such 
a deciee was WTong, that the suit being one simply 
for the declaration of the plaintiffs’ title m respect of 
the propeity in dispute article 14 had no application 
to the case Luchmon Sahai Chowdhey v Kan- 
CHUN Ojhain I. L, R., 10 Calc., 525 

3. Suit to set aside order of 

Commissioner directing payment of Government 
revenue — A suit to set aside an order of a Commis- 
sioner directing the plaintiff to pay Government 
revenue at a ceitam rate, was formerly held to be 
governed by clause 16 of section 1 of the Act of 1859 ; 
it would now piobably be govern^ by this article. 
Kebul Ra:si Goveeniebnt , 5 W. B , 47 

art. 15 (1871, art. 17; 1859, s. 1, 

cl. 4). 

- — Suit to set aside transfer of 

land made by revenue authorities — A suit to set 
aside a transfer of land made by the revenue authori- 
ties for arrears of Government revenue comes wuthin 
the words of clause 4, section 1, Act XIV of 1859 
Chitbo Naeain Singh Teeait » Assistant 
Gosimissionee oe the Sonthab Pergunnahs 

[14 W B,203 

2^ ■ Suit to establish maht to 

hold land rent free , — Where a person claiming to 
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hold land free of Government assessment was com- 
pelled by the Collector to pay the same, — Held that 
though the 1 2 years^ period of limitation applied to a 
suit to establish his right to hold the land fiee, yet the 
limitation of one year under section 1, clause 4 of Act 
XIV of 1859 was applicable to the suit so far 
as it sought to recover payments made Bhujanq- 
MAKADEV V CoiiI/ECTOB OE BEEGtAITM U Bom., 1 

art 16 asn, art IB; 1859, s. 1, 

el. 4). 

Act xrr of mo, s. 1,014 — 

Suit for revenue — Clause 4 of section 1 of Act XIV 
of 1859 IS not applicable where the revenue, for re- 
covery of a portion of which a suit is hrought, was a 
payment made to the Government on account of a 
clear and admitted liability, the object being to save 
the estate from sale Plamtiif may be entitled to re- 
cover from a co-sharer what he has paid to the Gov- 
ernment beyond his just share, but his case is not 
governed by the 4th clause. Clause 16, allowing six 
years, appears rather to he appHcahle, Shaheb Laxl 
u. Bjsawaneb . . . . 2 N. W., 52 

rr art. 17 <1871, art 19). 

Smtfor compensaitonfor land 

— Cause cf action — Ir a case decided under Act XIV 
of 1859 the cause of action in a suit for compensation 
for land taken for pubhc purposes was held to arise 
from the tim3 the plaintiff was dispossessed, and not 
from the date when his application for compensation 
was rejected Hinns v. Mag-isteate or Ktjudea 

[11 W. E., 1 

This would not now he law. 

art 19 (1871, art 21). 

See Eaxse Imprisonment 

[I. Ii, E., 9 Bom., 1 

; art 23 (1871, art 25 ; 1869, s. 1, 

cl, 2). 

See Art. 36 , I. L. E., 7 Bom., 427 

1 , — — , Suit for mahcious prosecu- 

tion — The limitation of one year prescribed by 
clause 2, section 1, for bringing a suit for damages 
for injury caused to reputation by malicious prose- 
cution in a Criminal Court, runs from the date on 
which the plainti|f was discharged from custody, and 
not from the date on which the crimmal charge was 
preferred. Obeuttii Hossein v, Golvck Chunuee 

[8W.B.,443 

2 Suit for damages for mali- 

cious statement — Cause of action —In an action for 
damages for making a false and malicious statement 
in consequence of which the Magistrate took pro- 
ceedmgs m the course of which the plaintiff's house 
was searched, and he alleged he was thereby injured 
in various ways, the alleged false statement was 
found to have been made more than one year previ- 
ous to the suit, and there was nothing to show that 
any of the resulting damage which would constitute 
a cause of action occurred within a ycai befoie the 
suit Held that the action was barred by section 1, 
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clause 2, Act XIV of 1859 The cause of action did 
not arise from the date of the plaintiff's discharge. 
Ohedul Hossein v Q-oluch Chunder, 8 W* R , 443, 
distinguished Harinarayan Haiti v Ajodhya 

Bam Shi . 1 B, L. B., S. N., 17 : 10 *W. B., 308 

— art. 24 (1871, art. 24; 1859, s. 1, 

el. 2) 

— Cause of action^ — 8uitfor de-> 

famation. — Held that the cause of action in a suit 
for damages on account of defamation of character, 
arises on the date of the publication of the letter 
containing the defamatory matter, and that a suit 
not instituted within one year from that date is hatred 
by clause 2, section 1, Act XIV of 1869 Mahomed 
Imdadaeey -p. Ameer Aly . . 2 Agra, 47 

art. 29 (1871, art. 30; 1859, s. 1, 

el. 2). 

Wrongful seizure of goodsn 

— Injurg to personal property. — Wrongful seizure 
of goods under process of law was held to be not an 
" injury to personal property " within the meaning 
of clause 2, section 1, Act XIV of 1869. Inder- 
CHUND V, Ntjndebram Sinq- . . . Cor., 3 

But was governed by clause 16 of the same sec- 
tion. Nfseeutooleah u. Boop Sona Bibee 

[7 W. B , 499 

2. — Suit for damages for deten- 

tion of bullocks — Plaintiff's bullocks having been 
seized in execution of a decree obtained by defend- 
ant against third parties, plaintiff put in a claim and 
the bullocks were released on 15th Januaiy 1874, 
On 15th January 1875 plaintiff instituted an action 
for damages caused by the detention of the bul- 
locks Held that the case fell under Act IX of 1871, 
schedule ll, article 30, and that the suit was barred 
by hmitation Bam Sing-h Mohapattitb v, Bhot- 
TBo Manjee Sonthab . . 24 W, B., 298 

3, Suit for money taksen tn 

execution of a decree — Compensation^ — Damages 
for loss of gam or interest upon money, — A suit to 
recover money wrongly taken under a decree is a 
suit for compensation to which the limitation of one 
year under article 29 of Act XV of 1877, schedule 
II, apphes The same limitation under the same 
provision applies if, to the above demand, a claim be 
added to recover damages for the loss of gam or in- 
terest upon the money. Ja^JIYAN Javherdas p. 
Gxtlam Chatjdhri . I, Xi. B., 8 Bom., 17 

art. 30 (1871, art. 36). 

See Art. 115 . I. L. B., 6 Mad., 388 

1. Suit for compensation for 

xalue of goods short delivered — Suit for breach of 
contract, — The defendants were owners of a fleet of 
steamships plying periodically along the coast of 
British India by w^hich they undertook to convey for 
fi eight parcels ot goods tor all persons indiffeiently 
fiom and to spetifled ports. In a suit against the 
defendants for compensation for the value ot goods 
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short deliveied, — Meld that clause 30, schedule II 
of the Limitation Act, would apply to the defendants ; 
but that as this suit was foi breaches of the con- 
tracts to deliver, it was governed by clause 115. 
8 emhle , — Clause 30, schedule II of the Limitation 
Act, apphes to suits for compensation for loss or 
damage to goods arising from, malfeasance, misfeas- 
ance, or nonfeasance independent of contract. Bei- 
TisH India Steam NAYiGf-ATiOK Company v Ma- 
HAMMED Esacz & Co, * I, li. B., 3 Mad, 107 

2, — Action against Railway 

Company for loss of goods . — An action against a 
Bail way Company for loss of goods, when there is no 
contract, is governed by schedule II, clause 30 of 
the Limitation Act JS. I. S. N Co v Makammed 
Bsaek, I L R ,B Mad , f 07, followed. Kadtj Ram 
Mai©eaj V. Mai»eas Raidway Company 

E., 3 Mad, 240 

3* Carrier hy railway — Loss. 

— Mon-delvoery of goods» — Onus of proof — Five 
hundred and sixty-three bags of gram were made over 
to the defendants at Cawnpore and Nagpur for 
carnage to Sholapur AH that was proved was that 
the defendants dehvered to the ^plaintiff , the owner 
of the gram, 512 bags only, having previously ob- 
tained £rom his agent receipts for the full number 
as arrived at Sholapur. In a suit by the plaintiff 
to recover the price of the bags not dehvered, 
brought after more than two, but withm three, 
years of the time when the rest of the goods 
were delivered, the defendants claimed that the 
suit was barred hy the provisions of article 30 of 
schedule II of Act XV of 1877, as not having been 
brought withm two years of the time when the loss 
occurred Meld that mere non-dehvery of the hags 
was no proof of their loss, the onus of proving which 
as an aflnbrmative fact lay on the defendants before 
they could claim the benefit of the special limitation 
of two years provided in article 30 of schedule II of 
Act XV of 1877 ; and that the- suiV therefore, was m 
time. Mohansin<3- Chawan o. Condee 

[I. Ij. E., 7 Bom., 478 

4, and art. 115. — Bill of 

lading. — Contract, Breach of, for delivery of goods, 
-^Onus of proof of loss of goods — ^Wbere aplamtifE 
brings a suit for breach of contract for non-dehvery 
of goods under a bill of ladmg, it is not open to the 
defendants, after havmg denied receipt of the goods, 
to set up, or for the Court, after findmg that the 
* goods h^ been shipped hut not delivered, to assume, 
without evidence, that the goods were lost, in order 
to bring the case withm article 30, schedule II of the 
Limitation Act of 1S77 Fer Gaeth, C J , — Semble, 
— Where a plaintiff sues for breach of contract and 
proves his case, the three years^ limitation would he ap- 
plicable, although the defendants were to prove that 
the breach occurred m consequence of some wrongful 
act of theirs, to which the shorter limitation would 
S'PPly* Mohansing Chawan v Conder, I, L, R , 7 
Bom, 478 ^ and British India Steam Mamgation 
Company v Mahammed Msach, I, L,R,S Mad , 107, 
approved. Daismudd^?. Beitish India Steam Nayi- 
SATIOS COMDANY . . E Xi. B., 12 CALc., 477 


lilMITlATIOH’ A0T,1877--oi>j»^»?»iwA 

art, 32. — Suit for the Removal of 

trees, — Civil and Revenue Courts — Act XII of 1881, 
s, 93 0) ^Meld that a suit by a landholder for the 
removal of certam trees planted hy the defendants 
upon land held hy them as the plamtiff^s occupancy- 
tenants was governed by article 32, schedule II of the 
Limitation Act (XV of 1877). Raj Bahadur v Birmha 
Singh, 1, L, R,yB All, 80 ; Amrii Lai v, Ballir, I. 
L. R, 6 All , 68 s and Kedarnath Mag v Kheitet 
paul Sritirutno, L L. R, 6 Calc,, 34, referred to. 
GAKeADBAE ©. Zahtteeiya . I. Ii. B., 8 AIL, 448 

art. 34 (1871, art 41), 

Suit for recovery of person of 

wife — Suits under Act XIV of 1859, — Suits for the 
recovery of a wife^s person were, under the Act of 
1859, held to be governed by clause 16 of section 1 
of that Act. Bhd&na Gdngooa . 2 Agra, 170 

art. 36 (1871, art. 40). 

See Abt. 48 . L Ii. B., 4 Calc., 665 

See Aet, 109 (1871, aet 109). 

[L Ii, B., 4 Calc., 625 

3L — and art. 23. — False com- 

plaint to Magistrate. — Attachment and detention of 
goods, — Action for damages . — On the 26th of July 
1878, A, complamed to the^agistrate that B. com- 
mitted theft of his gram. The Magistrate, of his own 
motion, attached the grain on the lOtb of August 
1878, pending inquiry into the compiaint, then pro- 
ceeded with the inquiry, and dismissed the complamt, 
but contmued the attachment pending the decision 
of the Cml Court to which he referred the parties- 
A in 1879 brought a suit against B, to establish Ms 
title to the gram, which was finally rejected on the 
21st of June 1880, and B. recovered his gram on 
the 30th of September 1880, but in a damaged con- 
dition, B , on the 13th of November 1881, sued A* 
for damages for wrongful detention of his gram, and 
its consequent deterioration m quahty and value. 
Meld that the date of the complamt was the date of 
the wrong, and limitation ran from that date, or, at 
the latest, from the date of the attachment, and that 
B ^s suit was, therefore, barred whether the period 
applicable was one year under article 23, oi^ two 
years under article 36 of schedule II of Act XV of 
1877 Mtjdyieaea Kddeaeni v. Fakieaea 
Kenaedi . . . I. It, B., 7 Bom., 427 

2, Suit to^recover money paid 

into Court hut afterwards recovered from third 
person in execution of decree , — A suit to recover 
money paid by defendant into Court wMcb was pay- 
able the plaintiff and which was afterwards re- 
covered hy the defendant m the execution of a decree 
against a third person under an order of the Court 
executmg the decree was a suit substantially 
for damages to which article 26, schedule II of Act 
IX of 1871 applied, and was barred, the cause of 
action having arisen at the date of the taking by 
the defendant of the money claimed Bebi Das v. 
Ntrs Ahmad . . . . 7 NT. W., 174 

3 , to set aside sale or for 

compensation, — Boundaries erroneously described m 
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sale proolamation — “^alsa demonsiratio — On 
the I7tli November 1877 a certain piece of land was 
sold within the boundaries of which, as described in 
the proclamation, another piece of land was included 
The land was sold in execution of a decree obtained 
by the drst defendant against defendants 2, 3, and 4, 
and was purchased by the plaintiff The second 
piece of land was sold on the following day and pur- 
chased by defendant No 5^ On 28th November the 
plaintiff applied to have the sale set aside and his 
money refunded unless he was put in possession of 
all the land included in the boundaries mentioned in 
the proclamation, but his apphcation was refused 
and the sale confirmed on 20th July 1878 In a suit 
for possession of all the land or for return of his pur- 
chase-money with interest, it was contended, m the 
Courts below and on second appeal, that the plamtiff 
was, at any rate, entitled to damages or compensa- 
tion because of the land as defined by the survey 
number proving to be of less acreage than that in- 
cluded in the boundaries, and the lower Court had 
held such a claim as barred also under article 36, 
schedule II of the Limitation Act, XV of 1877 
Seld that the suit, regarded as one for compensa- 
tion, was not barred, as three years had not elapsed 
since the confirmation of the sale when the suit was 
brought — article 36 applymg only to suits for com- 
pensation for tortious acts independent of contract, 
But the claim for compensation was not mamtam- 
ahle, as the property offered for sale was sufficiently 
identified by tne description a^ Survey No 294, 
Pot No 3, contaifimg 24| ffuntkast* and the state- 
ment of boundaries, so far as it was inaccurate, 
might he properly legarded as falsa, demonstratio ” 
Mahomed Satad Phaei v Navboji Balabhai 

[I. li. R., 10 Bom., 214 

art. 37 (1871, art. 81). 

See Peesoription — Easements — Rights 
or Water . I. L. R., 6 Calc., 394 

The period for a suit for obstructing a water- 
course is changed from two to three years by the Act 
of 1877 

■■ “• " Smt for ohstruoting water- 
course — Under the Act of 1859 a suit for obstruct- 
ing a water-course was held to be governed by the 
general limitation of six years under section 1, clause 
16 of that Act, or if the plamtiff were out of posses- 
sion, by the limitaFion of twelve years Buddttn 
Thakooe V , SuNKBE Doss . W. B., 1864, 106 

ViSWAMBHAEA RajENDRA DeVA GaET7 U. Sa- 
BADHI ChAEANA SaMANTAEAYA GaETT 

[3 Maa., Ill 

art. 39 (1871, art. 43). 

1 , -I " - Smt for compensation for 

trespass to land — IB/iglit to declaratory decree^ 

A person whose right to land has been disputed, and 
who has obtained an order under Chapter 40 of the 
Code of Criminal Procedure, 1872, foom a Magis- 
trate, declaring him entitled to retain possession, 

IS entitled to sue fo3? a declaration of his nght to i 
the land Plaintiff sued on the 9tli February 1880 
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for compensation for loss of crops caused by the 
defendants taking possession of his well in January 
1877. The District Judge on appeal dismissed the 
suit on the ground that time began to run against 
the plaintiff from January 1877, and that the claim 
was barred by section 36, 37, 39, or 40 of schedule 
II of the Limitation Act, 1877 Eeld that the plain- 
tiff was entitled to sue for compensation for the 
trespass withm three years from the date on which 
the defendants’ possession ceased, and that the de- 
fendants were liable for any loss suffered within 
three yeais preceding the date of the suit. Naea- 
siMMA ChaeA V. Raghpathi Chaeya 

[I.I,.B., 6Ma(i,17e-= 

2. Might of caste to exclusive 

worship — ‘Infringement of right — Four persons of 
the Chitpavan caste brought a suit in 1876, allegmg 
that they and the members of their caste, in common 
with certain other castes, possessed the exclusive 
nght of entry and worship in the sanctuary of a 
temple, and that the defendants, members of the 
Palshe caste, not being of the pnvileged castes, m- 
frmged that nght m 1871 and thereafter by enter- 
ing the sanctuary and performing worship therein- 
They prayed for a declaration of their right and an 
in 3 unction restraining the defendants from interfer- 
mg with it The defendants contended {inter aha) 
that the suit was haired by the law of limitation, 
Eeld that the suit was not barred by article 43 of 
schedule II of Act IX of 1871, and that nothing in 
the law of limitation prevented the establishment of 
such a right as that denied, merely because the first 
act ‘of interference with it was more than a stated 
number of years ago. Such acts are not continuous 
like possession, and their only operation is to create, 
where often and consistently repeated during a long 
period, a presumption of their lawful origin Anan- 
DEAT Bhikaji Phadke V. Shaneab Daji Chaeta 

[I. Ii. R., 7 Bom., 323 

3. — and art. 143 . — Suit for 

damages for trespass — Suit to recover immoveable 
property from trespasser. — The hmitation of thiee 
years provided m clause 43, schedule II of the 
Limitation Act IX of 1871 apphes only to suits for 
damages on account of trespass, and not to suits to 
recover immoveable property from a trespasser, for 
which the period of hmitation is twelve years, as 
prouded by clause 143. Johaemad v. Municipal- 
ity OP AHMEDNAGAit . I. Ii. R,, 6 Bom., 680 

4. Suit to have drain closed, 

— Cause of action — The cause of action m a suit 
in which the plamtiff claimed to have a drain closed 
on the ground that it passed through his land, was 
held to count from the last act of trespass, each act 
of tiespass causing a fresh right of action, and that 
the suit was not barred by clause 16, section 1, Act 
XIV of 1859. Ramphtjl Sahoo y Miseee Lall 

[24 W. R., 97 

art 40 a871, art H; 1869, s. 1, 

cl. 2). 

— — Suit for account of profits , — 

Infringement of patent,’^ Copyright Act {XX of 
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1847), s 16 . — 'Patent Act {XP of 1859), s 22 — 
In a suit for an account of profits obtained by the 
infringement of an exclusive privilege, the period 
of bmitation, the taking of an account bemg only a 
mode of ascertaining the amount of damages, is 
the same as the peiiod of limitation for an action for 
damages on the same ground, — vts,, the period pre- 
scribed by article 11, schedule II, Act IX of 1871 
Kijtmoni> V. Jaceson , I, Ii. R., 3 Calc., 17 

■■■' art. 42, 

There was no special provision und^r the former 
Acts, i 859 and 1871, for damages caused by a wrong- 
ful m 3 Unction. 

Smt for damages caused ly 

wrongful injunction — It was under the Act of 1859 
doubted whether such a smt was governed by clause 
2, section 1 of that Act, the Court mchmng to the 
opinion that it was not. jN’anda Kumas Shaha v 
Gotrs Sankab 

[5 B. Ii. R., Ap., 4 : 13 W. R., 305 

Under both the former Acts, therefore, the general 
limitation of six years would probably have been ap- 
phcable now under article 42 of the present Act the 
period IS three years from the cessation of the injunc- 
tion. 

art. 44. 

. , L Ii. R., 4 Calc., 523 

art. 45 (1871, art. 44) ; 1869, s. 1, 

eL6). 

1. Assessment for revenue or 

rent. Order for — Award. — An assessment for revenue 
or rent by a Collector was not a judical award within 
the meaning of clause 6 of section 1, Act XIV of 1859 
The term “ award as used in that clause means an 
adjudication on nghts as between rival claimants, 
made by a revenue officer under the j’udicial powers 
conferred by the regulations mentioned m such clause. 
Htjbbb Mohtjn Qhosaxjl V . Goybemeitt 

[2 XT. W., 226 

2. — — Judicial award — Proceed- 

ing of settlement officer as to cess, — Meld that the 
proceeding of the settlement officer representing a 
cess as a source of income to the zemindar was not a 
judicial award, and the limitation provided m clause 
6, section 1, Act XIV of 1859, was not apphcable to a 
suit to set aside that proceeding Bam Chititd v, 
Zahooe Am Khait . , .1 Agra, 134 

8. Order of revenue author- 

ities as to registration of names — Meld that an order 
passed by revenue authorities for entry of names in a 
proprietary register, not being passed after a tnai in 
a suit of the nature referred to in clause 2, section 23, 
Reflation VII of 1822, was not an order m a suit to 
which the term of limitation mentioned in clause 6, 
section 1, Act XIV of 1859, applies, Mabho Sieq-h 
1 ?, Jehaegeee . ... 2 Agra, 229 

4. Mntrg made hy settlement 

officer, — An entry made by a settlement officer in the 


LIMITATIOlSr ACT, 1877, art.45— 

report of a co-sharer and on the strength of the report 
of the patwan and canoongoe m the absence of the 
party agamst whom it is made, was not an award with- 
m the provisions of section 1, clause 6 of Act XIV 
of 1859. Kikhae Uajjsha v Goetjeije 

[3 Agra, 816 

5. Suit to contest adjudication 

of boundaries by Revenue Court under Act I of 1847, 
— An adjudication of the boundaries by the revenue 
authorities under Act I of 1847 is not final and con- 
clusive, but IS, bke any other judicial award made 
under Regulation VII of 1822, open to question by 
regular suit in the Civil Court within three years 
(clause 6, section 1, Act XIV of 1859) SxrjJAE n, 
8ahitAli 3 Agra, 140 

0 Order of Collector urdh re- 

ference to rights of parties already determined — 
Where the relative rights of the parties as landlord and 
tenants were determmed by competent authority and 
the matter referred for decision of the Collector was 
to commute the rents paid in kind into money rents, 
and that officer m so doing decided the rights of the 
parties declaring the tenants suh-proprietors and 
directmg them to pay at the revenue rates with an 
addition of 6 per cent, allowance to the landlord, — 
Held that the order of the Collector was not an award 
of the nature contemplated by clause 6, section 1, Act 
XIV of 1859. Btjesbe v, Bamsooeh 

[3 Agra, 384 

♦ 

7. — — Suit to sot aside partition,, 

— A suit to avoid a butwara division by the Collector 
may he brought within six years ; section 1, clause 6 
of Act XIV of 1859 does not apply to it. OonoY 
Singh v Palhoe Singh . 16 W, R., 271 

8. Suit to vary boundaries in 

survey award, — ^A suit substantially to vary the bound- 
aries laid down in a survey awaid must be brought 
withm tbiee years from the date of the award Jan- 
EEBBAM MoHUHT V . HaeADHUN BaNEEJEE 

[W. R., 1864, 88 

9. Act of 1871, art 

Proceedings by settlement officer to decide pos- 
sessi on. — Award — Peng. Reg II of 1822, — D. died 
in 1860 leavmg him surviving his first wife O , his 
second wife B , his mother R,, and M. his son by a 
woman to whom he had been married by the ‘‘ gand- 
haip'^ form of marriage. On JO ^s death G-^s name 
was registered in the record-of-rights m respect of 
his proprietary rights in a certain village 1871 
G ^ed, and on her death B,, R , and M, preferred 
separate claims to have their names registered mi 
resp&t of such rights The Assistant Settlement 
Officer before whom these claims came for decision, 
professing himself unable to decide which of the 
claimants was in possession, and observmg that it 
was not shown that possession was joint, referred 
the case to the Settlement Officer. The Settlement 
Officer, without making any mquiry, disposed of the 
case on the evidence tien by the Assistant Settle- 
ment Officer, and held that the claimants were m 
joint possession of such nghts, and it was proper 
that the name of each should be registered in respect 
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of a one third share of such rights. He at the same 
time mtimated to the parties that, unless they settled 
their claims m the Civil Couit or by arbitration, 
before the khewat was framed, it would be framed as 
he had directed In 1873 R died, and on hei death M 
procured the registration of his name in respect of 
her one third share In 1879 B sued M for posses- 
sion of the one-third share which he had obtained 
under the proceedmg of the Settlement Offtcer, and 
of RJs one thud share, claiming as heir to her 
deceased husband D , and alleging that M was not 
the legitimate son of D and was therefore not en- 
titled to succeed to such rights, Jf. set up as a 
defence that, as the proceeding of the Settlement 
OfSicer was an award under Regulation VII of 1822, 
and the suit was one to contest such award, and it 
had not been brought within three years fiom the 
date of such award, the suit was barred by limit- 
ation. Meld that the suit was not barred by limit- 
ation under Ho. 44, schedule II of Act IX of 1871, or 
Ho. 45, schedule II of Act XV of 1877, as the pro- 
ceeding of the Settlement Officer was not an award 
under Regulation VII of 1822 Bhaoki v Maha- 
BAJ Sis&u . . . I. Ij. 3 AH., 738 

10. - — ' Apphoalwn of section — 

Clause 6, section 1, Act XIV of 1869, provides that 
possessory titles by virtue of awards under the Re- 
gulations there mentioned shall become final unless 
q^uestioned within three years, hut that will not 
enable a person to come in within three years after 
the date of suck awards and refover possession of 
lands in respect oi which his suit has been barred 
by the other provisions of the Law of Limitation 
BEEja CHtru-DBB JOOBEAJ u. Ramgutty Dutt 

[8 W. E., 209 

U, — Settlement award — JBeng^ 

Beg, VII of 1822 —On a Collector proceeding to 
settle a mortgaged estate, both moitgageeand mort- 
gagor appeared before him and contended for the right 
of settlement His award under Regulation VII of 
1822 was in favour of the mortgagee in possession, 
on the ground that the period of redemption had ex- 
pired, and he settled the estate with him. Meld 
that, as the mortgagor allowed that award to remain 
unchallenged for three years, it became binding 
under clause 6, section 1, Act XIV of 1859. Seeb- 
CHBifE Baboo Mtjii«iok Choobblub- 

[9 W. B., 564 

12. r Act XCII of 1848— Smt 

to contest award — Smt to amend settlement, — Cause 
of action. — The hmitation declared by Act XIII of 
1848, and clause 6, section 1, Act XIV of 1859, 
applied only to suits for the purpose of contestii^g the 
justice of an award as between the contending pai- 
ties, and not to those the object of which was to amend 
a settlement and establish the right of persons who 
were not before the Collector Meld that the cause 
of action to the plamtiff did not accrue from the 
date of the orders of Government directing to discon- 
tinue the payment of mahkana, but from that of the 
Collector’s by which it became known to the plaintiff 
that he would henceforth he deprived of his pio- 
pnetary title Hdoitjt Sibg^h n. Collectoe op 
B ujiToxTE 2 Agra, 268 
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13. Survey award. Appeal 

from — Co-sharers — A, and B, were similarly affect- 
ed by a survey award. A appealed, but B. did not. 
Meld^ in a suit by B. and his co -sharers to set 
aside the awaid, that B, could not compute the penod 
of hmitation from the date of the order on A,^s 
appeal Meld, also, that B^s co-sharers, though they 
did not appear in the proceedings of award, were 
bound, if they sued at all, to sue within the three 
years prescribed by the law. Tubsieam: Das v. 
Mohambd Apzal alias Mieza 

[IB. L. E., A. O., 12 : 10 W. B., 48 

14. Survey award. — Suitfor^ 

reversal of and for possession — Where A sued for 
reversal of a survey awaid, and for recovery of pos- 
session, alleging dispossession subseq[uent to the date 
of the award, — Meld that his suit was not barred by 
reason of its being brought beyond three years from 
the date of the award. Mozapptjb Alby «. Gibisec 
Chandea Das 

[IB. L. B., A. C., 25: 10 W. B., 71 

16.. Order of Board of Be^ 

venue under Beng, Beg, VII of 1822, — Smt for pos- 
session and declaration of title, — An order of the 
Board of Revenue under Regulation VII of 1822, 
declaring a particular person entitled to a settlement 
of certain lands, is no ground for declaring a tluid 
person who was no party to those settlement of pro- 
ceedings in any stage, debarred under article 44, sche- 
dule II of Act IX of 1871 (corresponding with 
article 45, schedule II of Act XV of 1877) from 
bringing a suit to estahhsh hia title to, and to recover 
possession of, the lands after three yeai s and within 
the general law of hmitation. Kanto Peosab 
Hazaei V, Asab Ali Khan . 6 C. L. B., 452 

See Shibo Dooeq-a Chowdheain v Hossein Ali 
Chowbhby . . . . 6 W. B., 218 

16. Cause of action. Mate o^. 

— A appealed from the award of a survey officer to 
the Commissioner, who summarily rejected the ap- 
peal The order of the Commissioner was confirmed 
by the Board of Revenue without entering into the 
merits Meld that the period of limitation ran from 
the date of the order of the Boaid of Revenue. 
Keishna Chandea Das v Mahomed Apzal 

[1 B. Ii. E., A. C., 11 : 10 W. B., 61 

art. 46 (1871, art. 45 ; 1859, s. 1, 

cL 6). 

X, Ofder of settlement officer,— 

Award. — An order of a settlement officer upon an in- 
quiry made at the instance of the zemindar, and for the 
purpose of the pieparation of the record, in the course 
of which inquiry information was given both in sup- 
port of, and against the zemindar’s claim to, a cess^ 
was not an award of the nature contemplated by clause 
6, section 1, Act XIV of 1859, and the three years* 
period of limitation was inapplicable to a suit to 
assert such claim. Mahomed Ali Khan v OmbaO 
Singh 2 3H. W., 425 

2 Suit for possession — Bound- 

aries — Bartihon , — Id a suit by the purchaser of 
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one estate to lecover certain lands alleged to belong 
to his estate, which the defendants held as a part of 
another estate, the plaintiff needlessly prayed that a 
certain order passed m the cause of the bntwarra of 
the defendant^ s estate should be set aside As the de- 
fendant failed to show that the Collector, in laying 
down the boundaries of the estate then under butwara, 
was proceeding under Regulation Y II of 18^2, Seld 
that the map made by him in carrying out the but- 
wara of another estate was not an award binding 
on the defendant, and that the case therefore was 
not barred by hmitation under clause 6, section 1, Act 
XIY of 1859. RTjaHQOBXTB SiiraB?®. Httreee Per- 
SHAi> ...... 6 W. B., 75 

3^ Survey award -^Suii for 

possession — Bes judicata, — In a thakbust map land 
was demarcated as belonging to .4 B clamied that 
it belonged to him jointly with A, On 18th No- 
vember 1858 the map was rectided by demarcatmg 
the lands to A, and B jointly B, afterwards brought 
a suit against A. in the Munsiffs Court to recover 
the value of some mangoes which grew on two plots 
of the land m question and it was decided on 12th 
December 1864 in favour of B , on the ground that 
the plots belonged to A and B jomtly On 11th 
December 1865 A brought his suit agamst B for 
a declaration of right and confirmation of possession, 
to set aside the survey award, and for amendment of 
the thakhust map A alleged that he was no party 
to the thakhust proceedings, and that he had been in 
possession ever since. JSeld (overriding the decision 
of the Courts below) that the suit was barred, so far 
as it asked to have the thakbust map amended, under 
clause 6 of section 1, Act XI Y of 1859 , and that a 
suit by a person in possession to have his title con- 
firmed was not a suit to recover property within 
clause 6 of section 1, and was not barrred by reason 
of its not being brought within three years from 
the date of the award Mahxma Chandra Chuck- 
EEBtTTTY -U. RaJKTTMAR CHtrOKERBXTTTY 

[1 B. L. R., A. C., 1 : 10 W. B., 22 

4^ — Award of settlement officer, 

— Where a claim to the proprietary rights was pre- 
ferred by the plaintiffs at the time of settlement, and 
the settlement officer, on the objection of the defend- 
ants, oidered the plaintiffs to be lecorded as here- 
ditary cultivators, and referred them to the Civil 
Court to estabhsh their right, — Beld that the present 
suit brought to estabhsh Qiat right not having been 
instituted within three years from the date of the 
award of the settlement officer, was barred by limita- 
tion. Stjedae Khan v. Chxtndoo . 1 Agra, 228 

5, Award of settlement officer. 

— Meld that the plaintiffs’ claim to lands awarded 
to defendant in settlement proceedmgs was not bar- 
red by the period of limitation provided in clause 
6, section 1, Act XIY of 1859, as they were no 
parties to the settlement proceedmgs and no judicial 
award or order affecting them was passed by the 
settlement officer. Ramaisher Singh v Shaiva 
Zabim Singh . , . .2 Agra, 8 

0, Settlement awa/rd. — Beng. 

Beg. FIX of 1822 . — settlement officerby a certam 
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proceeding lecogmsed the plaintiffs^ right to the pro- 
perty m suit, and, declaring them not to be clearly 
shown to be out of possession of it, ordered their 
names to be recorded m the proprietary register The 
plaintiffs subsequently brought a suit for establish- 
ment and declaration of right to partition and posses- 
sion of the property. Meld that the proceeding of the 
settlement officer was undoubtedly an award under 
Regulation YII of 1822, and that, as the plaintiffs sued 
for possession, and did not allege that they had been 
dispossessed since the award, thus raising the pre- 
sumption that they were not in possession at the time, 
and as their suit was m substance and effect a suit to 
recover property comprised in an award, the suit was 
baiTed by limitation, not having been instituted 
withm three years Gunbshee Datt. v Teeam 
Eooeb ... . . 5 W., 78 

1 . art. 47 GSTl, art. 46; 1859, 

3. 1, cL *I),--^Suit for property respecting mhich 
no final award is made — A suit to recover pro- 
perty respecting which no final award has been 
passed under Act lY of 1840 was notbarred by limit- 
ation, under clause 7, section 1, Act XIY of 1859, but 
migbt be brought within twelve years from the date 
of ouster Dyram Sahoo u. Sograh 

[8 W.B.,174 

2. — — « — . 1 .. , - ^ Verbal order of Mag%s* 

irate under Act IV of 1840., — Meld that a verbal 
order of the Magistrate uudei IY of 1840 cannot 
be regarded as an order or awa] 5 ;d witbm the meaning 
of the term of clause 7, Act XIY of 1859. Gttnga 
Pershad V . Mahomed Kootoob AntTM 2 Agra, 27 

3^ Order tn suit under Act IV 

of lS40.^Benamidar.—M., m 1852, purchased from 
B a putm talook in the name of M. In 1854 M. 
died, leaving two sons, one of whom was K., and a 
widow The sons allowed the widow to remain in 
possession. In December 1854 B made a complaint 
before the Magistrate, under Act IY of 1840, against 
M K and others, stating that they had dispossessed 
him of the talook on 27th Decemter, and the Magis- 
trate thereupon ordered M and the other defendants 
except E to put B. in possession. On 12th January 
1865, B. obtained possession and sold the property. 
On 28th December 1866 K. and his brother sued 
M B and the purchaser to recover possession. 
Meld (reversing the decision of the Courts below), 
that the suit was not barred by section 1, clause 7 of 
Act XIY of 1869 The mere fact that the Act IY 
award was passed against JT., a benamidar of the 
plamtiffs, was not sufficient to show that they were 
bound by that award unless evidence was given 
that they gave authority to M., express or implied, 
to act in the matter on their behalf. Ehagen- 
DBONAYH MalIE V, RaEHAB DaS SiBEAR 
[2B.Ii.B., 

4, Order of Magistrate for 

aftachmerd . — ^Where a Magistrate passed an order 
for attachment on the finding that neither of the 
parties then at issue was in possession, — Meld that it 
was not an order respecting possession within the 
mesmug of clause 7, section 1, Act XIV of aud 
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therefore the limitation provided by that clause 
was not apphcahle. Chuj Mvll Khteatee 

[3 Agra, 65 

6. Order dismissing complaint 

under Act XV of 1840 ^ — A Magistrate’s order dis- 
nussmg a complaint under Act IV of 1840, on find- 
ing that complainant had not been forcibly dis- 
possessed, was not a binding award to which clause 7, 
section 1, Act XIV of 1859, would apply Hueeo- 
KATH Chowdhex V. Htjeee LaiiL Shaha 

[11 W. E., 477 

6, — — Order to record letter set^ 

iling proceedings * — ^Where the result of certain 
proceedings under Act IV of 1840 was a letter from 
the Judge directing the Magistrate to leave certain 
maiiks not in possession of a ceitam dearah in 
dispute to their civil remedy, and the Magistrate 
ordered the Judge’s letter to be put with the record, — 

! Meld that such order was not an order in the sense 
of Act XIV of 1859, section 1, clause 7. Mosaheb 
Aiii Mund Kishoee . 20 "W. B., 316 

7. j_ct XIV of 1859, s* 1, cl 7. 

^Order as to possession under Criminal JProce- 
dure CodOi 1861) s, 318 — It was held under section 
1, clause 7 of the Act of 185§, that that clause did not 
apply to an order as to possession under the Criminal 
Procedure Code, section 318. Dooejitn Siegh v 
Shibba . . r . . . 3 N, W., 171 

Gobind Chunbees Shaha u Asheue Ali Me ah. 

Gebgory o Gottedoss Shaha . 8 W. B., 490 

IThbhoob Naeaih V, Chhtthebhaeeb Singh 

[9 W. B., 480 

and the twelve years’ limitation was held to apply to 
such cases, "Sut the Acts of 1871 and 1877 make the 
articles corresponding to section I, clause 7, specially 
applicable to the Criminal Court’s order as to posses- 
sion under the Criminal Procedure Codes. 

3^ Order under Criminal Pro- 

cedure Code) 1861) s 319 — Order of attachment — 
The plaintiff sued for the establishment of his pro- 
prietary right to, and possession of, a certain ghat, 
or bathing place The lower Courts held that the 
suit was barred by limitatioti under clause 46, 
schedule II, Act IX of 1871, the suit not having 
been brought withm thiee years from the date on 
which the Magistrate, achung under Chapter XVIII of 
Act XXV of 1861, passed an order directing that the 
plaintiff and one of the defendants to the suit should 
put in personal recogmsances of B500 each, and that 
the tehsildar should warn the parties not to go near the 
bathing place until a competent Court had settled the 
quarrel between them the lower Couits being of 
opinion that the latter portion of the order amounted 
to aa. attachment of the pioperty m dispute under 
section 319 of Act XXV of 1 861 It was held that 
the order to the tehsildar was not an attachment 
coniemplated by that section Dhega r M 4 NGAe 

[7N.W.,35 

9. Suit for possession of chur 

lands reformed after d ilumon * — Order for possession 


t LIMITATION ACT, 1877, art. ^l—contxmei. 

in Criminal Court —Ceitain chui lands, which had 
been submerged, having re-formed, were claimed by a 
number of parties. In a proceeding under section 318 
of Act XXV of 1861, the Magistrate in Januaiy 1871 
directed possession to be given to certain persons 
known as the Roys. In 1872 the present appellants 
instituted a suit against the Roys to set aside the 
order of the Magistrate, and on the 16th December 
1873 obtained a decree in the High Court, under 
which possession was given on the 10th July 1874. 
In 1874, more than three years after the Magistrate’s 
order, the plaintiffs instituted two suits against the 
Roys and the aj^pellants for possession of the lands 
made over to the latter undei the decree of 1873, — 
Meld that these suits were not baried by limitation 
under article 46, schedule II of the Limitation Act IX 
of 1871, (cf. Act XV of 1877, schedule II, article 47). 
That article can only apply between the parties whose 
possession has been confirmed by the Magistrate, and 
each one of the parties to that pioceeding who claim- 
ed against them. It does not apply in favour of one 
of the parties who has subsequently succeeded by 
regular suit in oustmg the parties put in possession 
by the Magistrate. Burgaram Roy v. Mui sing Deb, 
2 B L» XL ) A* Q ) 234 , and Chintamom v. Isioar 
Chunder, 3 B L. R , Ap , 122, cited AXTKHIL 
Chxjndeb Chotohey ’V* Delawab Hossein 

[6 C. L. B., 93 

3 ^ 0 ^ Criminal Procedure Code, 

1861) Ch* XXII, s 320 — Order of Criminal Court as 
to possession. — A dispute having ansen between 
plaintiff and defendant as to the ownership of certain 
landed property, the Magistrate being mformed of the 
dispute held an inquiiy under the provisions of 
Chapter XXII, Act XXV of 1861, and finding 
himself unable to ** determine who was m actual pos- 
session of the lands,” placed them in charge of the 
Sub- Magistrate. Meld that this was not an order re- 
specting the possession of property ” but an attach- 
ment proceeding recorded because the Magistrate was 
unable to deteimine wbich party was in possession 
The limitation of three yeais prescribed by the 46th 
clause of schedule II of Act IX of 1871 was thei'e- 
fore inapplicable. Akilanbammae u Peeiasami 
PiLBAi . . . I. L. B., 1 Mad., 309 

11, Possession, Suit for Order 

of Cuminal Court for possession — In a dispute 
between A and B. concerning the possession of 
a certain talook, the Criminal Court made an older 
under section 630 of the Code of Criminal Procedure 
retaining B in possession , and this order was, in a 
pioceeding undei sections 295, 296 of the Code 
of Criminal Piocedure, confirmed by the Court of 
Session Meld that a suit by A for the recovery of 
the land must be brought withm thiee years from the 
date of the Magistiate’s order, and not from the date 
of the order passed by the Court of Session Article 
47 ot schedule II, Act XV of 1877, refers to immove- 
able as well as moveable propeity Kangali Chuen 
ShA U ZOMUREUBONVIShA KhATOON 

[I. L B , 6 Calc., 709 : 8 C. L. B , 164 

See AEiLANDAMiiAL V Periasami Pillai 

[I. L. B., 1 Mad., 309 
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12. — Order of Mamlatdar under 

Bombaif Act V of 1864:— Act XVI of 1888 —A.n 
order of the Court of the Mamlatdar under the last 
clause of section 1 of Bombay Act V of 1864, recog- 
nising the possession of a party and en;joimng others 
from distuibing that possession, was not an order under 
Act XYI of 1838, and the bmitation of three yeais, 
prescribed in article 7 of section 1 of Act XI Y of 
1859, did not apply to a suit brought to establish a 
right against the operation of such an order in 
the regular Civil Court. Babaji v Anna 

^10 Bom., 479 

13. — Order of Mamlatdar 

under JBom Act V of 1864 — A. brought a suit in a 
Mamlatdar's Court, under Bombay Act V of 1864, 
to recover possession of certain land from B C. 
joined m the proceedings proprio motu, and the 
Mamlatdar, on the 1st May 1865, made an order 
awarding possession of the land to C In an action 
brought by A against C in the Civil Court on the 
18th October 1869, C pleaded limitation under 
section 1, clause 7, Act XIV of 1859, as the action was 
not died withm three years of the Mamlatdar’ s order 
Seld that the action was not barred by limitation, 
as G was not properly a defendant in the Mamlat- 
dar’s Court, and that, therefore, the Mamlatdar had 
no power to make an order regarding him Vishva- 
KATHEAY KACHESYAE V. NaEATAN BIN GoPAB 

Ksabe 9 Bom., 424 

14. — ,1.. — - M , Partition suit, — Bom, 

Act V of 1864 — Article 46 of schedule II of the 
Limitation Act IX of 1871 is not applicable to a 
partition suit, Shiyeam v Naeayan 

[I. L, B., 5 Bom., 27 

15. Partition smi ^Bom, 

Act V of 1864 — Plaintiff in 1876 filed a suit to 
establish his right to, and to recover a fourth share 
of, certam property which he alleged to be ancestral. 
He stated his cause of action to have accrued on the 
17th May 1871, on which day he had been dispos- 
sessed by an order of the Mamlatdar, made under 
Bombay Act V of 1864 The District Court held 
that the suit was barred by article 46, schedule II 
of the Limitation Act IX of 1871 Keld by the 
High Court, on special appeal, that article 46 did not 
®’PP^y 5 3.nd that the suit was not barred Bhaq-uji 
« Aniaba . . . I. L. B., 6 Bom., 25 

— art. 48 (1871, art. 48). 

Bee Aet. 120 (1871, aet. 118) 

[I. L. B., 10 Gale., 860 

L — and art 36 — Standing 

crops. — Immoveable property — Standing crops are 
immoveable property within the meaning of the 
Limitation Act. Paitoab: Gazi v, Jbnnitddi 

[I. L. B., 4 Calc., 665 ; 2 O. L. B., 526 

. 2, Smt for damages for injury 

to crops — Tinder Act XIY of 1859 it was held that a 
suit for damages for mjury to standing crops was a 
suit for damages for injury to personal property 
within the meamng of section 1, clause 2 Kashibas 
G 2iTiNBBHAi V, B. B, and C. I Raibwat Company 
[6 Bom., A. 0., 114 


LIMITATION ACT, 1877, Sin.4B-cont4nued. 

W'here the crops were cut and stored they were 
personal pioperty Munnoo Bbbee v Jhanbae 
Hhan . . . 3 Agra, 389 

3 Suit for compensation for 

ingury to land and crops. — A suit for compensation 
for injury to land resulting m the loss of crops which 
the land might have produced, hut for the illegal act 
of defendant, is not a suit with respect to personal 
property Raj Chunbeb Ghose v. Joy Kishen 
Mookeejeb , . . . 4 W. B., 76 

4. Suit to recover money 

deposited for a certain purpose, — B sued M for a 
certain sum of money on the ground that he had 
given such sum to AT to deliver to his {R ’s) family ; 
that M had not delivered the money ; and that when 
this fact became known to R , and he demanded the 
money, M denied having iecei\ed the same Meld 
that the limitation law apph cable to the suit was that 
provided by No 48, schedule II of the Limitation 
Act, 1877, and the time from which the period of 
hmitation began to run was when B first learnt that 
M had retained the money in his possession mstead 
of pa>mg it as directed. Rameshae Ch abbey v, 
Mata Bhikh . . . L L. B., 6 AU., 341 

art. 49 (1§71, art. 49). 

1 ' ' Injury to personal property.— 

Taking away personal property — Under the Act of 
1859 taking away personal property was held to be not 
included in the words ‘‘injury-to personal property’^ 
m section 1, clause 2 Ameithamab v. Ranganabha 
PiBLAi .... 3 Mad., 165 

Anokymotts Case . . W. B., F. B., 126 

Ahmebullah V Hue Chtten Panbah 

[2 W. B., 235 

Ramnath Roy Chowbey v Hubei Csunbbe 
Roy Chowbhey . 5 W. B., 50 

Peahbab Mahaeubeac. Watt . 10 Bom., 346 

And Dhunpuity Kobe v Lloyb 17 W, R,, 277 

Such cases were held to be governed by the general 
bmitation of six years under clause 16 of section 1. 
Now, however, such suits would apparently be covered 
by this article or perhaps by article 36. 

2. Suit to recover ornaments 

taken with view of horrowj.ng money on them-'^ 
In a suit to recover certain ornaments (or their value) 
which had been obtamed by the defendant from the 
plamtiff s’ ancestor with a view to borrowing money on 
them, the cause of action was held to arise when the 
defendant set up an adverse title to them Shumboo 
Chunbee Muibioe V. Peankeisto MuIiLICK 

[14 W. B., 322 

3. Sale of moveable and im- 

moveable property. — Refusal to execute conveyance.-*- 
Smt for possession.—*^ Unlawful possession!* — A* 
entered into an agreement with B for the purchase 
of moveable and immoveable property, and paid a 
deposit. Under such an agreement, by section 85 of 
the Contract Act, the ownership of the moveable 
property would not pass before the transfer of the 
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immoveable property B,, instead of conveying to A 
tbe property agieed to be conveyed to bim, conveyed 
it to 0 and put biin, C , in possession A, brought a 
suit against C and 3 , and obtained a decree setting 
aside the conveyance to C., and ordering B specifically 
to perform his contract and execute a conveyance of 
the property to Mmself, A This decree was con- 
fiimed on appeal JB* refusing to execute the con- 
veyance to A.y the conveyance was executed by the 
Court under the provisions of section 202 of Act VIII 
of 1859, C, still detaining possession of the moveable 
and immoveable property in question A. brought 
this suit against him to recover possession of the 
same The suit was brought within three years of 
the final decree of the Court of Appeal m the former 
suit, ordering a conveyance- of the property to he 
executed to A , but not within three years of the date 
of the agreement to purchase, and it was contended 
that as to the moveable property the suit was time 
barred. Meld that the suit for the possession of the 
moveable property was not time-barred, as the right 
to possession of both the moveable and immoveable 
property accrued to A,, at the earliest, on the date of 
the final decree for specific performance of the 
agreement of sale, and it was from that time that 
the ** detainer's possession'^ first became unlawful 
under article 49, schedule II of Act XV of 1877 
HhOSTDIBA EeISHNAJI PItEL 'O RAMCHAirnEA 

Bha&tat . . , I. L. E., S Eom.j 554 

; fof- smo%fiQ moveable 

property.-^ 8uit for a^legaay , — ^A testator bequeathed 
certain specific moveable property to A 3. applied 
for and obtained a ceitificate under Act XXVII of 
1860 on behalf of the testator's widow, and took 
possession of the pioperty bequeathed A appealed, 
and the case was remanded for le-tnal On the 27th 
of March 1873, the former order was cancelled and 
a certificate was granted to A On the 19th of 
August 1878, 3, was directed to deliver up the pro- 
perty to C,, who had purchased it from A. On the 
22nd of March 1878, C instituted a suit to recover 
the property Meld that the suit was barred under 
article 49 of the limitation Act. Article 123 of the 
Limitation Act only apphes to cases m which the 
^property sought to he recovered is not only a legacy 
but is also sought to be recovered as such from a 
person who is bound by law to pay such legacy, 
either because he is the executor of the will or other- 
wise represents the estate of the testator Issite 
Chitndbe Loss v Jugout Chfndee Shabca 

[I L. B., 9 Oale., 79 

5. Cause of action^ — Suit by 

Mahomedan lady to recover property from hushcfnd 
after divorce , — In a suit by a Mahomedan lady 
against her husband after divorce foi recovery of 
properly belonging to her which her husband held 
before divorce, the cause of action to the wife arose 
at the time of the separation. Abdool Ali alias 
ShOAGBBA V, EtJBEITMNISSA . 9 W, B., 153 

art 51 (1871, art 50). 

The suits ref ei red tom this article were foimerly 
governed by elauae 9 of section 1 of the Act of 1859, 


LIMIT ATlOlSr ACT, 1877, art 61 —continued, 

and this article seems to he founded on the cases 
decided on that clause 

See Boidonath Shah v, Lahbnissa Bibee 

[7 W. B., 164 

Teibp V , Khbbeb Mhk-dtje . 9 W. B., 209 

art 52 (1871, art 51). 

1 . XIV of 1839, s 1, cl 

8, — Goods sold by wholesale and retail — Under 
Act XIV of 1859, there "was a distinction between 
goods sold by retail and those sold by wholesale, the 
former being specially mentioned m clause 8 of sec- 
tion 1, and it was a question under that Act whether 
three years or six yeais' limitation applied to a sale of 
goods wholesale 5 three years being finally held to he 
the proper period. Lae Mohun Holdab v Maha- 
DEB Katbb . . B, L. B., Sup Vol., 909 

[S. C. 9 W. B., 193 

Chttndee Chiten PAtrii i?. Ramnaeaikt Sen 

^Oor., 8 

2 . Act xxr of 1839, s 1, cl, 

8 — Articles sold by retail — Goods supplied to ‘a 
dealer for the purpose of retail sale by him were held 
to be not articles sold by retail " within the mean- 
ing of clause 8, section 1, Act XIV of 1859 Mo- 
THOOEA Lall Paul v, Chrinbbash Lett 

[3 W. B., S. C. O. Bel, 24 

Gofab Chundee Shaha v Siitaes . 8 W. B., 4 

Cases of articles sold by retail are— 

Bubbeo Doss Johttbey v Sebenauth Sein 

[1 Ind. Jur., O. S., 114 

Shama Chheh Lall v. Collbotoe oe Tiehoot 

[1 W . B., 308 

BtroHA Gope V CoLLECTOE OP Tiehoot 

[7 W.B.,102 

There is no distinction made in the present Act 
between sales by wholesale and sales by letail, 

3. — • Goods supplied on credit 

and payments made on account from time to time — 
When a tradesman supplies goods from time to time 
on credit to a customer who makes payments from 
time to time on account, no fixed period of credit 
being agreed upon, the cause of action for purpose of 
limitation must he taken to arise on the date when 
each item claimed was supplied. Satcoweee Singh 
V Keisto Bangal ... 11 W , B., 529 

4. — — Suit on contract for the 

supply of pictures at various times subject to ap- 
proval of each picture, — Where the plaintiff, a 
native artist, agreed to supply, and tlio defendant 
agreed to purchase, pictures as ordered from time to 
time, sub3ect to the approval of each picture by the 
defendants, the prices to be fixed on delivery and ac- 
ceptance, — Meld that a distinct contract hecanre 
complete in respect of the pictures as they were from 
time to time delivered and approved of, at the price 
then fixed, and that the case came within clause 9, 
section 1, Act XIV of 1859, and not within clause 8 as 
being a sale of articles by retail. Vieasvami 
Naxak V Sayambabay Sahiba . 2 Mad., 6 
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art. 53 (1871s art. 52). 

Tlus article follows tlie case of Satcoweee 
Singh v Keisto Bangai. . 11 W, R., 529 

and art. 52. — Smi for pr'ice 

of voood supplied under contract — A suit was 
brought by P against the Elgin Mills Company for 
reco'V^ry of the price of wood supplied under two 
contracts, each ot which contained a clause by which 
the plamtiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for J!fo wood was 
supplied after the 11th November IS^'Q. The suit 
was brought on the 10th October 1882 In January 
1883, the partners of the Elgin Mills Company 
were, on their own application, brought upon the 
record as defendants Defendants claimed a set-oS 
as damages for loss mcurred by the plaintiff^s failure 
to supply all the wood contracted for, such loss 
having arisen on the 25th October 1879 and subse- 
quently. Seld that article 53, and not article 52, 
schedule II of the Limitation Act, was applicable to 
the plaintifE^s claim, the intention of the parties 
having been that the price of wood was not claimable 
as of right on the date of its being supphed, but 
rather when the contract was completed by the whole 
wood bemg supplied, or when the contract came to 
an end. Peagi Lai. v. Maxwell 

[I. L. B., 7 All., 284 

- — ' — art. 56 (1871, art. 55). 

L Suit for work and labour 

done — Cause of Where no law, special 

custom, or agreement is shown, making the remu- 
neration on a joint contract for labour to be done 
payable m advance, the cause of action accrues fiom 
the time when the labour was performed Peeladh 
Sen V. Rtjnjeet Box . . W. B,, 1864, 68 

2. — Suit to recover sums expend^ 

ed by zemindar for irrigation — In a suit to re- 
cover sums expended by the zemindar at the defend- 
ant’s request for the repair of a tank foi the irrigation 
of lands held by them in common with him, it was 
contended that the suit, whether viewed as one for 
contribution or upon a contract, was barred by limit- 
ation m respect of all payments made by the zemin- 
dar more than three years before the suit Seld 
that the suit being for work and labour done at their 
request was not barred by hmitation, under article 
66 of the Limitation Act, which applied to the suit 
Shndabam V Sanxaba . I. Ii. R., 9 Mad., 834 

- art. 59 (1871, art, 58). 

See Bbxkan AGEicuLTUBisrs Act, 1879, 
s. 72 . . I. L. B., 5 Bom., 647 

Under Act XIY of 1859, cases of money lent or 
deposited to be repaid on demand were governed by 
clause 9 or clause 16 of section 1 of that Act, and the 
decisions as to whether the cause of action arose at 
the date of the loan or from the date of the demand 
were conflicting. 

See Bsakmamayi Dasi v Abhai CJHaean Chow- 

. 7 B. L. B., 489 ; 16 W. B., 164 


LIMIT ATIOIT AC3T, 1877, art. &9--conhnued: 
PooBNO Chttneeb Dhtt V Goeal Chhnhee 
Doss . . 17W.B.,87 

Taeini Peasad Ghosb v. Eam Keishna Ban- 
EEJEE . 8 B. L. B., 160 : 14 W. B., 224 

Nasie bin Abdul BAbib Pazal v Databhai 
Itchachand ... 10 Bom., 300 

Jaeeree Begitm u. Mahomed Zahooe Ahsitn 
Khan . . . . 2 IT. W., 409 

Hebettn «. Maeitjn . . 14 W, B., 87 

deciding that it arose on demand. 

And Paebati Chaean Mookbejeb v. Ramna- 

BATAN MaTILAL 

[5 B. L. B., 396 : 16 W. B., 164, note 

Abdul Ali v Taeachand Ghose 

[6 B. L. B., 292 
S. C on appeal, Taeachand Ghose v Abdud 
Ali .SB. L. B., 24: 16 W. B., O. C., 1 
Hingun Lall V. Debee Peeshad 

[24 W. B., 42 

decidmg it arose on the date of the loan or deposit. 

Under article 58 of the Act of 1871 the cause of 
action m cases of money lent on demand arose from 
the date of the demand, cases of money deposited on 
demand not being separately provided for. Under 
article 59 of the present Act the cause of action m 
cases of nioney lent on demand arises from the date 
of the loan ; in the case of money deposited on de- 
mand from the date of the demand (article 60). 

and arts. 60 & 132.— Claim 

against insolvent estate subject to mortgage. — Suit 
for money — Demand . — On the 25th June 1874, 
A., the|father of B , having mortgaged the factory X. 
to S ^ Co. to secure repayment of B12,000 ad- 
vanced, died on the 7th September 1874, leaving a 
will whereby he appointed his wife C. sole executrix, 
and devised to her factory X On the 16th Septem- 
ber 1876 another moitgage was executed, whereby 0. 
further charged X with the repayment of further 
advances, and B mortgaged factory X. as a further 
security, the moitgage containing a stipulation for 
repayment, within one month alter notice, of the 
balance due in excess of 1112 000. B became insol- 
vent in July 1882. No demand was made. On the 5th 
January 1877, a balance of R27,562 remained due, 
which with interest up to July 1882 was increased 
to B42,564, The liquidators of 8. ^ Co., who had 
m the meantime dissolved partnership, sought to prove 
against B ^s estate for B30,564 after deducting the 
R12,000 advanced to Meld that the claim to 
prove" agamst the estate was in the nature of a suit, 
not to enforce payment of money charged on im- 
moveable property under article 132, Act XV of 1877, 
nor was it within article 60 , but it was a suit for 
money, and was governed hy article 59 of the Act. 
In the mattbe of Agabeg . 12 C. L. B., 165 

art. 60. 

See the note and the cases referred to under 
article 59. 

Tbh ariacl© (60) is not m accordance with the casctf 
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of Paebiti Chaean Mookeejeb u. Ramkaetan 
Matiial . 5 B. 1j. R., 898 : 16 W. E., 164, note 

And Hing-tjf Lal o Beber Pbesha-d 

[24 W. E., 42 

-wIlicIi were decided under Act XIV of 1869. 

" Cause of action — Depont — 

Demand. — Where money has been deposited by A at 
interest with D , repayable on demand, and interest 
is paid accordingly, the cause of action arises not 
on the date of the deposit, but on the date of demand 
Taeini Peasab Ghosb « Ram Keishna Baneejee 
[6 B. Ii. E., 160 : 14 W. B., 224 

L Banker and customer . — 

Drincipal and agent.-^ Cause of action. — Demand 
— A. deposited certam moneys with B., a banker, 
and drew against them, but not to the full extent, 
the residue. was employed on A.V account by B 
according to an agreenmnt between them. Held 
that, besides the or£nary Telation of banker and cus- 
tomer, there subsisted also between them that of 
principal and agent , that, therefore, the right of 
action arose at the time of demand Xasie bin' Ab- 
Duii Habib Pazab d. Dayabhai Itchachanb 

[10 Bom., 800 

2. Honey deposited — Demand. 

— Cause of action — Where a moitgagor allows the 
amount of bis loan to remain in the hands of the 
mortgagee, taking a receipt for it, — Meld that the 
transaction should be regarded as a deposit of money 
with a hanker or agent, repayable on demand with- 
out interest, and the suit is not barred if brought 
within three years after demand A suit to recover 
the balance of such moneys is in the nature of a suit 
to recover the amount of deposit. Jaeeeee Beq-ttm 

Mahomed Zahooe Ahshn Khan 

[2 If. W., 409 

3. Cause of action — Demand 

> — PlamtiJff having received from her brothers a sum 
as an equivalent tor her share in her father’s estate, 
made over the money to one of the brothers {B.) to 
be Invested imthe common stock for the purposes 
of tride, it being agreed that she was to receive her 
proportion of the profits. A few years after this JS 
died, and then a disagreement occurring m the 
family, resort was had to arbitration The arbitra- 
tors found that certain sums were due to plaintiff 
and her sisters by the three brothers, hut they were 
unable to settle how much. Plaintiff, bemg unable 
to recover her due, brought this suit for principal 
and profits Held that plaintiff’s cause of action 
arose when she made her demand for the money after 
the arbitration award, and that hmitation would run 
from no earher date. Hbeehn v Maeittn 

[14 W. B., 87 

4. — Deposit — Doan repayable 

on demand. — The word ** deposit” m the Limitation 
Act XV of 1877, as distinguished from a loan, refers 
to cases where money is lodged with another undei 
an express trust, or under circumstances from which 
a trust can be imphed. Ram Stthh Bhttnjo v 
Beohmoyi Basi , . . 6 C, Ii. E., 470 | 


I BIMITATIOlf ACT, lB77--conhnued. 
art. 61 (1871, art. 59). 

Sees 19 (1871, s. 20) — ACKNOWEEDaMENr 
or Debts . I, L. B., 5 Bom., 688 

See Aet 120 . I. Ii. E., 13 Calc,, 165 

1, Money paid at defendants 

request — Hindu family. — D$his of manager. — in 
the year 1867 the plaintiff, who was then hving 
30intly with the defendant, who was his brother, exe- 
cuted a bond to secure the repayment of moneys ad^ 
vanced to him, which moneys were applied by him for 
the 3omt bene^t of himself and the defendant In the 
year 1868 the plaintiff executed another bond for tbe 
same purpose In 1875 the plaintiff and defendant 
separated, and the lender, thereupon, sued the plain- 
tiff upon the bond executed m 1867, and obtained a 
decree. In 1874 the plaintiff executed a fresh bond 
in favour of the decree- holder, in older to avoid exe- 
cution of the decree and to retire the bond of 1868 
In 1877 (within three years from the date of the 
fresh bond), the plaintiff sued his brother to recover 
a moiety of the sum secured thereby Held that tbe 
date upon which money was paid by the plaintiff for 
the defendant must have been before 1870, and that, 
therefore, the smt was barred by limitation under 
Act IX of 1871, schedule II, article 59. RamJcrisio 
Boy V Muddun Copal Roy, 12WR, 194, followed, 
SXJNETTE PeESHAD V. GOUEY PSESHAD 

[I. L. E., 6 Calc., 821 

2. - Smt to recover balance of 

payments made on heJialf of defendant, — Appro- 
pnation of payments.— in a suit to recover a balance 
with reference to payments made by plaintiff on ac- 
count of defendant, where no mutual account or re- 
ciprocal demands existed, held that plaintiff could not 
recover any items due more than three years pnor to 
the date on which the suit was instituted, but that he 
was entitled to apply all payments even those subse- 
quently made m reduction of so much of Ins claim as 
was barred. Thakooe Pbeshad Sing-h v Mohesh 
Lalii 24 W. E., 390 

art. 62 (1871, art. 60). 

See s. 22 (1871, s 22) 

[I. Ii. B., 1 Bom., 295 

See Aet. 120 (1871, aet. 118) 

[I. Xi. E., 10 Calc., 860 
I. Ii. R., 3 AIL, 858 
I. Ii. R., 7 AU.,c25 

Cases now provided for by this article were for- 
merly held to he governed by the geneial period of 
limitation for suits not otherwise provided for, which 
peiiod was six years under clause 16 of section 1 of 
the Act of 1859. 

It was so held m the case of a servant to whom 
money had been entrusted for a particular purpose, 
and who did not make the payment he was directed to 
make Amjttd Aei v. Ali Bhesh . 2 W. R., 122 

Ahmedoollah V. HtTE Chtjen Pandah 

[2 W. R., 205 

1, — Suit for recovery of salary. 

— Money had and i eceived , — The defendant, who was 
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a butwara ameen employed by tbe Collector, drew 
from tbe public treasury at Backergunge a sum of 
money to pay tbe estabbshment, but failed to pay tbe 
plaintiff, wbo was a moburrir under him. In a suit 
against tbe ameen for recovery of bis salary after a 
lapse of three years from the time when tbe salary 
became due , — Meld that tbe plaintiffs claim was for 
money bad and received on bis account, and, therefore, 
be might bring bis suit witbm six years from tbe date 
of such receipt, Abhatjl Chabiit Butt Haeo 
Chandba Das Bakik . . 4 B. li. B., Ap., 68 

S. C. Obhox Chuen t?, HufSo Chunbee 
D oss Buxeb , . . IS W. B„ 150 

% share of money 

had and received — , B , and C bemg 3 oint credit- 

ors of D., A and B. received, in 1856, a payment on 
account in respect of their sbaie in tbe debt, D. 
having made default m payment of tbe balance, 
separate suits were brought against him by B , 
and C7, Tbe Court ba\ing held that tbe payment 
was a payment to all, A and B. recovered more 
^tban tbeir share, and C, recovered less. A family 
suit for partition between A,, B., and C was, in 
3862, compromised, and it was agreed that all claims 
between parties should be considered as settled; 
but it was agreed that if C, should, out of an appeal 
brought by ium against D , have any claim against 
A, and B , that should be reserved C.’s appeal was, 
in 1863, unsuccessful, and in 1864 be brought an 
action agamst A, and B for his share of the money 
paid in 1856, Meld that he was entitled to recover 
the amount which A and B, had recovered against 
2) in excess of their claim, and that the suit was not 
barred by the law of limitation. Lute Ali Khan 
Aezalhnissa Begum . , 9 B. L. B., 348 

[S. 0. 16 W. B., P. C., 20 
reversing case in Lotp Ali EIhan v, Aezuloonissa 
Begum , . . 3 W, B., US 

3. Suit for money had and 

received hy one of joint decree-holders — ^A decree 
obtained by A* and B. was transferred by B, to G, 
without the knowledge of A C. executed the decree, 
and A. subsequently sued (7. for his share of the 
proceeds. Meld that if A had any cause of action 
against € it would he for money had and received to 
A-^s use ; and the suit would be governed, as to bmit- 
ation, by Act IX of 1871, schedule II, clause 60. 
But, — held A had no cause of action against C. hut 
only against B, Webob Ali u, Gabbai Bekaei 

[2 C. L. E., 165 

4, Suit to recover money 

obtained by collusion and fraud — A suit for the re- 
covery of money obtained by fraud and coUusion is a 
suit for money received by a defendant for theplam- 
trff’s use, and therefore, under article 60 of the second 
schedule of Act IX of 1871, is barred unless brought 
within three years of the date when the money was‘ 
received. Baghumoni Aubhicaet N'ilmoni 
Singh Deo . . . I. Ii. B., 2 Calc., 393 

^ art. \An.—Suii for 

over-payments under agreement — "Deposit* — Where 
there was a contract between plaintiff and defendant, 

III 
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that defendant should purchase a dwelling-house be- 
nami on account of plaintiff, and reconvey it to plain- 
tiff on his paying up iu instalments a certain sum of 
money with interest, and plaintiff, seven years after 
his l^t payment, sued to recover some payments 
which he h^ made in excess of his agreement, and 
the first Court dismissed the suit as being barr^ by 
hmitation; but the second Court decreed the suit on 
the plea that the plaintiff’s payments were deposits, 
and fell withm article 147 of the schedule of the liuw 
of Limitation, — Meld by tbe High Court that article 
147 applies to deposits recoverable in specie; that 
plainti^s payment in this case was a simple over- 
payment , and that the recovery of it was barred by 
limitation under article 60 Rabha Hath Bose v* 
BAifA Chuen Mookeejee . . 25 W. B,, 415 

6. and art. 118. — Suit for 

money received by defendant to plaintiff^ s use — Cer- 
tain immoveable property Wd,s attached in execution of 
a money-decree held by A , dated the 22nd August 
1871, on the 1st April 1872 The same property 
was subsequently attached in execution of a decree 
held by JB, dated tbe 19th August 1871, which 
directed the sale of the property m satisfaction of a 
charge declared thereby. Tbe property was sold m 
execution of this decree. The Munsif directed that 
the proceeds of the sale shoulo'be paid to B* A,, who 
claimed them on the ground that he had first attach- 
ed the property, appealed against this order. The 
Judge, declaring that* A. was entitled to the proceeds, 
reversed the Munsiffs order. A ^hen obtained an 
order from the Munsif directing B* to refund the 
money, which he did, and it was paid to A* B* sued 
A, to recover the money by establishment of his prior 
right to the same, and for the cancelment of the 
Judge’s order, allegmgthat the same was made with- 
out jurisdiction. Meld (by a majority of the Full 
Bench) that the suit was one for money received by 
the defendant for the plaintiff’s use, and was therefore 
governed by clause 60, schedule II of the Limitation 
Act. Ber Stuaet, <7. J , and Spankie, J — That 
the suit was not such a suit, but was one for which 
no period of limitation was provided elsewhere 
than in clause 118 of the schedule, and that it was 
governed by that clause. Eameishan v. Bhawani 
Bas All.,383 

7, Smt for damages. — Suit 

for money received to plaintiff** use — The holder 
of a decree for money, which had been sold in the 
execution of a decree against him, sued the auction- 
purchaser, the sale having been set aside, for the 
money be had recovered under the decree. Meld 
that the suit was not one for damages but for money 
payable by the defendant to the plaintiff for money 
received by the defendant for the plaintiff’s use, to 
which the period of limitation applicable was three 
years. Bhawani Kuae v. Rikhi Ram 

[r.L.R.,2 All.,354 
See also Eamhishen v* Bhawani 

pc. B., 1 AIL, 333 

S. and art. IW.—Suit for 

money received by the defendant for the plaintiff** s 
use.-^Fraud. — The plaintiff claimed, as an heir to N , 

5 M 
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— — — and art. 120. 'contmued 

deceased, a moiety of moneys wlncli at the time of 
JV* ’s death were deposited with a banker and which 
tbe defendant, the othei heir to had received 
from such hanker. Meld that the suit was one ^r 
money leceived hy the defendant for the plaintims 
use, to "which the limitation provided in article 62, 
schedule 11 of Act XV of 1877, apphed, and not one 
to which the limitation provided in article 120 
apphed, KmnDiriiir Lal ©, Ban si Dhab 

r*r T "o O All i*7fi 


— Mailure of consider aUon — 
Suit for money had and received for the plaintiff^s 
— Dfi5^.~Pnor to September 1879, pecunia^ 
deahngs took place between I) and B., resnlting in 
a debt due hy the former to the latter of BS3,000, 
for money lent. ^Negotiations were carried on 
between the parties as to the mode m which the 
debt should he hq^uidated ; and, on the 1st Septem- 
ber 1879, it was arranged that D should execute a : 
sale-deed conveying toB. certain immoveable property 
for B55,000, and that B should pay this amount by 
giving JD credit to the extent of the debt, and pay- 
ing the balance in cash In August 1880, !)• sued 
B foi specific performance of the contract, which, he 
alleged, had been settled and executed for the sale of 
the property B in defence alleged that, although 
certain terms and conditions as to the sale had been 
definitely settled for embodiment in a formal sale- 
deed, it was ollly subject to these terms and condi- 
tions that he had teen prepared "to complete the trans- 
action, and that, as they had been omitted from the 
document executed hy D. on the 1st September 1879, 
he had never accepted that document. In March 
1884, the High Court, on appeal, dismissed the suit, 
holdmg that the parties had never been ad idem with 
reference to the contract alleged hy D., and that the 
document of the 1st September 1879 had never been 
finally accepted so as to be bmdmg and enforceable 
by law In September 1884 B sued JD for recovery 
of the sum of B33,000, with interest. He contended 
that, under the terms of the arrangement made on 
the 1st Septenaber 1879, the debt of B33,000 then 
owing to him changed its character ; that it was no 
longer merely the old balance due hy the defendant, 
but having been credited m the lattePs hooks, should 
be tieated as a payment by him (the plaintifE) as a 
deposit on account of the sale ; that the suit was 
therefore one for ngioney had and received by the de- 
fendant to the use of the plaintiff; and that the 
cause of action did not anse until the contract failed, 
by reason of the decree of the High Court on 14th 
March 1884, dismissing the suit for specific perform- 
ance. Meld that this contention must fail, and the 
debt must he treated as the old balance due by the 
defendant to the plaintiff, inasmuch as by the terms 
of the agreement itself which the plaintiff set up no 
deposit was payable, and the price was not to be paid 
till, the completion of the contract, and inasmuch as 
the plaintiff, in demanding payment, after the nego- 
tiations had, failed, demanded it simply as for the 
balance of the old debt, and not as for the return of 
a deposit. Meld^ further, that the 1st September 
1879, upon which the contract set up by the plamtiff 
was alleged to have been completed, was the latest 
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possible date upon which] the debt could he said to 
have become due, and that, inasmuch as the present 
suit was not brought until the 8th September 1884, 
it was barred by hmitation. Dhttm Sing^h v. Ganq-a 

Bam • • * , I. Xi. R., 8 AIL, 214; 

— and arts. 97, 120.— 

Suit for money paid hy a pre^empior under a dea ee 
for pre-eTuption which has become void — Suit for 
money had and received for plaintiffs use. Suit for 
money paid upon an existing consideration which 
afterwards fails —Pending an appeal from a decree 
for pre-emptfon in respect of certain property condi- 
tional upon pajpnent of HI, 595, the pre-emptor decree-^ 
holder, in August 1880, apphed for possession of the 
property in execution of the decree, alleging payment 
of the Bl,595 to the judgment- debtors out of Court, 
and fihng a receipt given hy them for the money. This 
application was ultimately struck off. In April 1881, 
Judgment was given in the appeal, increasing the 
amount to be paid by the deciee-holder to Bl,994, 
which was to he deposited in court within a certain 
time. The decree-holder did not deposit the balance 
thus duected to he paid, and the decree tor possession 
of the property accordingly became void In 1882, 
the decree-holder assigned to K his right to recover 
from the judgment-debtors the sum of Bl,595 which 
he had paid to them in August 1880 In December 
1883, K sued the judgment-debtors for recovery of 
the Bl,595 with interest. Meld that article 62 ot the 
Limitation Act did not govern the suit, hut that 
article 97, and, if not, article 120, would apply, and the 
suit was therefore not barred hy limitation KoJi 

_ - ^ T-rnoAn 0170 


and art. 132 .-— ^ to 

establish right to hereditary allowance — The parties, 
who were desais of Mohudha in addition "to their 
^‘desaigin^^ allowance, enjoyed an allowance called 
amm sukhdi.” In 1847 the plaintiff sued the de- 
fendant’s father and the Collector of Kaira for a 
shaie of the allowance , hut as the whole of it had 
been reserved hy the Collector to the defendant s 
father as the officiating desai, the suit was rejected 
under Act XI of 1843. In 1866 an arrangement was 
come to under which a sum of B40-2 was to he an- 
nually available over and above the remuneration of 
the officiator On the 9th July 1867 the defendant 
received this sum for the first time In 1873 a new 
arrangement was effected under which the service 
was abolished, the Government resuming half of the 
allowance and giving up the other halt freed from 
service unconditionally to the desais. On 4th Octo- 
ber 1878, the plaintiff brought this suit to establish 
his right to a share of the moiety of the amm 
sukhdi allowance given to the desais hy the Govern- 
ment, and to recover his shai e of the amount received 
hy the defendant. Meld that the plaintiff’s cause 
ot action in this suit arose on the day when the offi- 
ciating desai received the surplus of the allowance 
freed from the condition of service and available for 
distribution amongst the desais as alleged hy the 
plamtiff, and the suit having been brought within 
twelve years of that day was not time-harred. That 
the limitation of three years under article 62 of the 
Limitation Act XV of 1877, Schedule II, and not that 
of twelve years under article 132, was applicable 
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to a claim by one sharer against another to recover 
arrears of an allowance attached to a hereditary office, 
and not more than three years’ arrears of the amin 
suhhdi allowance could, therefore, he awarded 
Desai MAKEKiAi Ameatial d. Desai Shiyial 
Beogiial . • . I. Ii. B., 8 Bom., 426 

12. — Suit sharer of hale 

against another sharer » — Jjesmgirt allotoanee — A 
snit by one sharer in a vatan against another sharer 
or alleged shaier who has improperly received the 
plaintiff’s share of the ^'hak” is a sftit for money 
received by the defendant for the plaintiff’s use, and 
the peiiod of limitation is three years as prescribed 
by article 60 of the Limitation Act, 1871, Habmukh:- 
©AUEi V Haeistjehpeasad . I. Ij. B., 7 Bom., 181 

13. - — Smt to recover arrears — 

Suit for money had and received — Deshgande vatan^ 
— Suit hy one sharer against other — Where a person 
having previously obtained a decree declaratory of his 
title sues his co-sharer m a deshpande vatan, who is 
bound by the decree to recover arrears, his suit is 
a suit for money had and received hy the defendant 
to the plaintiff’s use j and the period of limitation is 
three years as prescribed by article 62, schedule II of 
Act XV of 1877. Non-participation of profits by tbe 
plaintiff for more than twelve years fiom the date of 
the previous decree does not extinguish his title and 
he can recover arrears for three years preceding the 
date of his suit to recover them. Dulabh Vahxtji 
V, Bansedhaeeai • . 1. 1*. B., 9 Bom., HI 

14. — Money received — Trust 

for specific purpose — R. sued his fathei and brother 
A, for partition of the family estate and obtained a 
decree by which he was entitled to recover, inter aha, 
one third of a debt due to the family. In May 1878 
the debtor, having received no notice of R ’s claim, 
paid the debt to the father. The father died and his 
estate came into the possession of A Seld, in a smt 
brought by R in July 1881 against A for one third 
of the debt, that the money received hy the father was 
not held in trust for a specific purpose, and that the 
suit was barred by article 62 of schedule II of 
the Limitation Act. Aetjeachala Pillai v Eama- 
SAMYA PiBiAi . . X Ij. B., 6 Mad., 402 

15. and art. 127.— 

Mindu family — Separation — Joint property , — 
After the separation of P. and P., two members of a 
joint Hindu family, certain bonds continued to be 
held by them jointly Pour years after the separation, 
P obtained a decree in respect of one of these bonds 
(which bad been obtained m bis name alone), and 
realised the amount decreed in the same year Eight 
years afterwards, T brought a suit agamst P claim- 
ing to he entitled to a share in the money reahsed. 
Meld that article 62, and not article 127, of schedule 
II of the Limitation Act was apphcable to the suit 
Thaetje Peasae V, Paetab . I. Xi. B., 6 All., 442 

16. and art. 109 . — Suit for 

money received ly defendant to plaintiff^ s use — 
Vatandars Act, III of 187d, s 8. — Under section 8 
of the Vatandars (Bombay) Act, III of 1874, the 

III 
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Collector passed an order, that a contribution should 
be paid by the holdeis of a part of the shetsandi 
vatan towards the annual emolument of the offiee- 
holdei. As payment was not made, he caused the 
defaulters’ moveable property to he sold on the 18th 
May 1881 as for an arrear of land xevenue, and part 
of the sale-proceeds to he paid over to the office-holder. 
The defaulters had, m the meantime, appealed to the 
Bevenue Commissioner, who eventually, on the 17th 
Decembei 1881, amended the Collector’s order by 
reducing very eonsideiably the amount of contribu- 
tion to be paid to the office-holder Thereupon the 
defaulters filed a suit on the 9th April 1884 to 
recover from the office-holder the difference between 
what he had received under the Collector’s order and 
what he ought to have received according to the 
Bevenue Commissioner’s order Meld that the suit 
was one foi money had and leceived by the defendant 
to the plaintiff’s use, and, as such, governed by 
article 62 of schedule II of the Limitation Act (XV 
of 1877). Laeji Naie V, Musabi 

[I. Ii. B., 10 Bom., 665 

17. — Suit ly deshmujeh for de- 

duetions by Collector from watan . — Wheie a Col- 
lector in the year 1854 employed certain kaikuns 
to assist a deshmukh m the^erformance of his duty, 
deductmg the amount of their pay from the desh- 
mukhi watan, but failed to show that the employ- 
ment of such karkune was necessaiw, it was held that 
the deshmukh was entitled to recover the amount 
so deducted from his watan, as money received hy the 
defendant to the use of the plaintiffs and not as an in- 
terest in immoveable property , that his cause of action 
was not barred in 1870, for that a new cause of action 
m respect of such deductions accrued each year in 
which the deduction was made, and that six years’ 
arrears of such deductions could be recovered under 
section 1, clause 16 of Act XIV of 1859. BAiNGrOBA 
HaIE V, COIiIiECTOE OB BATNAQ-IEI 

[8 Bom,, A. C., 107 

and art. l^S2,'-Muit for 

money value of fixed quantities of grain payable hy 
tenant to landlord.— Nature of such claim for pur-- 
poses oflimitation.—Suit to enforce payment of money 
charged on land —Immoveable property — Nihan- 
dha— Money value of goods —An inamdar, in a 
suit against bis tenant, establisiied his right to the 
money value of a fixed quantity of grain to be 
paid to him yearly by bis tenant, and subsequently 
brought this suit to recover from his tenant the 
an ears of such payments for ten years at the market 
rate prevaihng in the last month of each of those 
yeai s. The defendants contended that arrears for only 
three years were recoverable under the Limitation Act 
(XV of 1877), and that the rates apphcable to ascer- 
kin the amount were the Government auction rates. 
Meld that the plaintiff’s right would, under the Hindu 
law, he «nihandha,” and would under the law rank 
for many purposes as immoveable property, but that 
a different principle applied to sums realised and be- 
come payable in tbe hands of him who realised them 
to the mtended recipient. The interest or Jmai rela- 

5 N 2 
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132 — continued, 

tion of right of such lecipient was uihandha, but th? 
particular sum due to him was eithei money receiver 
to his use, or payable on a contract, and money whic“ 
would remain due, though the grant constituting th® 
nibandha were cancelled and had ceased to exist after 
the realisation of the money It bemg thus distin- 
guishable from the original right which produced it, 
the claim in this suit was barred hy hmitation after 
three years. Money value means the market value, ! 
that for which the grain would actually sell, not a 
merely arbitrary value called auction rates. MoE- 
BHAT Pfeohit V, Gang-adhae Kaekaeb 

[I. Ii. B., 8 Bom., 234 

19^ Money deposited for repays 

ment on a contingency — The period of hmitation for 
a suit to recover money deposited hy the plamth^ with 
the defendant, upon the understanding that it will be 
returned m a certain event, should be calculated, not 
under article 116, but under article 62 of schedule II 
of Act XV of 1877. Such period begins to run on 
the happening of the event. Johfei Mahton •v, 
Thae(X>e Nath Lfeee 

[I. L. B., 5 Calc., 830 . e O. L. B., 355 

art. 63 (1S71, art. 61; 1859, s. 1, 

cL 9). 

Suit for interest, — for 

money payable &n demand — for money de- 
posited payable on demand — ^The plaintiff m this 
suit deposited certain money vdth the defendants, 
a firm of bankers, on the 30th August 1863. On the 
2nd January 1867, an account was stated and a balance 
found to he due to the plaintiff consistmg of the on- 
gmal deposit, and interest on the same calculated at 
six per cent, per annum On the 11th February 
1876, the defendants having proposed to pay the 
plaintiflc such balance, together with interest on the 
original deposit, from the 2nd January 1867 to the 
16th February 1876, calculated at four per cent, per 
annum, the plaintiff demanded that she should he paid 
such interest il-t the rate of six per cent, per annum. 
The defendants refused to accede to this demand on 
the 14th February 1876, and on the 17th of the same 
month they paid the plaintiff such balauce with such 
interest calculated at the rate they proposed, wz:., four 
per cent. On the 11th February 1879 the plaintiff 
brought the present suit against the defendants in 
which she claimed the sum representing the difference 
between such interest calculated at four per cent and 
six per cent , alleging that her cause of action arose 
on the 14th Febiuary 1876. Meld that the suit could 
not he regarded as either one for money lent under 
an agreement that it should be payable on demand, 
or one for money deposited under an agreement that 
it should be payable on demand, but must be 
regarded as one for a balance of money payable for 
interest tor money due, to which clause 9, section 1 
of Act XIV of 1859, article 61, schedule ll of Act IX 
of 1871, and article 63, schedule II of Act XV of 1877, 
had successively applied, and the suit was baried by 
limitation Makfebi Kfae v Bafkishen Das 

f I. L. B., 3 Aih, 328 


LimiTATIOIfl' ACT, imi— continued. 
art. 64 (1871, art. 62). 

&ee Aet. 85 (1871, abt. 87). 

[B I.. B., 5 Calc., 759 

Bee Gfaebiae — Duties and Powees or 
Gfaedians . . 13 C. Ij. B,, 112 

3^ Account stated^ Signature 

to — ^An account stated, within the meaning of arti- 
cle 62, schedule II of Act IX of 1871, need not he 
signed hy the debtor. Taeiney Chfen Nfndt e. 
Abbfb Eohomait . . . 2 C. ll. B., 346 

2, — Account stated, — Simulta- ^ 

neous mrbal agreement — Simultaneous written 
agreement, — K simultaneous verbal agreement can- 
not extend the ordinary period of limitation for a 
suit on an account stated. An agreement to extend 
the period must he in writing, and signed hy the 
defendant or his agent. Da&dfsa c. Sham ad 

[I.Ii.B.,8Bom.,642 

S, - Suit on account stated — 

AcJcnowledgm&nt in writing, — It is not necessary, in 
a suit on an account stated, to entitle the plaintiff to 
recover items of the debt which became due three 
years before suit, that the defendant should have 
acknowledged the accounts m writing Hand Lad 
V. Nait Eam , . . , 7 N. W,, 105 

4, Suit on accounts stated 

orally or in writing , — The period of limitation for 
suits on accounts stated is the same whether the 
accounts are stated verbally or in writing, and is 
governed by Act XV of 1877, schedule II, clause 64. 
Akbae c Khah 

[I. L. B., 7 Calc., 256 : 8 O. Ii. B., 533 

Dnder Act XIV of 1859 it was held that unless 
the original right had been kept alive hy a written 
acknowledgment, or the transaction of adjusfhient 
of account amounted to a new and distinct contract, 
limitation ran from the date of the original debt for 
the balance of which the suit was brought. Kfn- 
HXA Lalb d. Bfitsbb 

[Agra, I*. B., 94: Ed. 1874, 71 

5. Verbal admission of cor- 

rectness of account , — A mere verbal admission of 
the correctness of an account, the items of which 
were barred by the Aet, was not sufficient to create 
a new starting-point. Sfbbaeama t?. Eastfev 
Muttfsami . • . .3 Mad., 378 

Q, — - Signing and adjustment of 

account, — Semble, — That the adjustment and sign- 
ing of an account hy the defendant was held to be 
a sufficient contract in writmg to satisfy the require- 
ments of danse 9 of section 1 of the Act of 1859. 
Umedohakd Hfkamohand v, Bffakidas Lal- 
CHAND . . . #5 Bom., O. C., 16 

See Bbooeb v. Gibbon , . 19 W. B., 244 

7. ' M Settlement of accounts — 

Admission of balance* — l^ew Where a 

settlement of accounts is made between a commis- 
sion agent and his principal, and a sum found and 
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admitted to be due by one to the other, the date on 
which this IS done might be regarded as that of a new 
contract to pay within the meaning of Act XIV of 
1859, section 1, clause 9, from which limitation could 
be counted Bissessue Gie v. Sees Kishe^ Sh\ha 
Chowdhet . . . . 24 W. R., 440 

Benaesbe Dos 3 f? Khooshal Chiwd. Khoo- 

SHAL CHtryD 4? PAl^fEB 

[2 Agra, Pt. II, 170 

3, — Suit for halanee of account 

on allegation of account stated — Frf^h contract to 
fay — To render an agreement, come to orally for 
the payment of the balance of an antecedent debt on 
fir settlement of accounts, available in support of a 
suit brought after the expiration of the period of 
limit ition applicable to such debt, it must be clearly 
shown to ha\ e amounted to a new valid contract to 
pay the balance, which extinguished the orisrinal 
cause of action, Hieada KaeibasaEpah r. Gaei&i 
Muddappa .... 6 Mad., 197 

See Rameeisto Paitl Chowdhey « Hiteey Dass 

Koo^'DOO . Marsh., 219 : 1 Hay, 669 

9. — ■ ■■■■■■ Account settled and balance 

struck — New contract, — Where an endorsement 
on a bond show’^ed that an account vras made up, 
a balance struck, and that it was agreed to he paid 
at a future day with interest, — Keld, in a suit for 
the amount as due on an acknowledgment made on 
the bond, that it was not an acknowdedgment, but a 
contract by which time was given for payment, and 
limitation ran from the date specified for payment. 
Bissumbhue Shi e Btjeto BEHAEtrii HossEI^' 

[17W.B,406 

10. — ■ ” — ' Adjustment of accounts — 

Demand —In Older that an unsigned ad 3 ustmGnt and 
settlement of accounts may operate to give a fresh 
staitmg-point from w^hich limitation commences to 
run, there must be cross-demands, the striking of 
the balance between wrhich constitutes a new consi- 
deration for the promise on the part of the person 
against whom the balance is found to pay the bal- 
ance so settled Mulchand Qulabchand v Gtrdhar 
MadhaVi 8 Bom ^ A, C, 6, followed Haeg-opal 
Peemsfehhas V. Abdul Khan Haji Muhammad 

[9 Bom., 429 

In the case there followed it was held that where 
there had been a running account between the plaintiff 
and the defendant consisting of advances made by the 
former, and part-payments by the latter, the plaintiff 
was entitled to recover only in respect of advances 
made by him within three years preceding the in- 
stitution of his suit, but he had a right to appropriate 
any payments made within that time to the reduc- 
tion of the general balance, even though the re- 
covery of such balance was barred by iime. Mdl- 
CHAND GuLABCHAHD V, GlEDHAE MaDHAV 

[S Bom., A. C., 6 

H. — ■ Account stated — Sxyned 

balance of account — Acknowledgment — A sum of 
money w^as deposited with the defendant's firm in 
1857. Thiee years afterwards interest was paid by 


IiIMITATIOlSr ACT, 1S77, art 64 -^continued, 

the fi^rm, which was debited in the ledger to the 
creditoi against a credit of a hke amount"^ In 1875 
a balance was struck, and carried to another account 
signed by the defendant, and acknowledging the 
same to be "due for balance of old account” In 
1S78 the account was again balanced, and the balance 
again ti-ansferred to a fresh account similarly signed. 
Held that the transaction did not amount to an 
account stated withm the meaning of article C3, 
schedule II of Act IX of 1871, or article 64 of 
schedule II of Act XV of 1877, and was no more 
than a mere acknowledgment, which, as the suit 
had then long been barred by limitatioiij was of no 
avail An account stated, in the true sense of the 
term, and in the sense employed in the above-men- 
tioned sections of the Limitanoii Acts eff 1871 and 
1877, is where several items of claim arc brought 
into account on either side, and being set against one 
another, a balance is struck, and the consideration 
for the payment of the balance is the discharge on 
each side, each party lesigning his own rights on the 
sums he can claim, in donsideration of a similar 
abandonment on the other side, and of an agreement 
to pay, and to receive in discharge, the balance found 
due. Hahakibai v Nathu Bhau 

[I. I,. B., 7 Bom., 414 

12. ^haia. Suit on a, — Limit- 

ation, — Acknowledgment — Construction — A khata 
consisting of one item only on the ^ebit side, and 
bearing the mark oS the debtor, Ijeld to be a mere 
acknowledgment, and not an account stated. Tei- 
BHOTAN GaXG-AEAM: V, Amt^A 

[I, L, B., 9 Bom., 616 

13. — " ■ ■ ■ Suit for money on account 

statedt4~^0iL the 9Th October 1875, the book contain- 
ing the accounts between the plaintiff and the de- 
fendant, kept by the plaintiff, was examined by the 
parties, and a balance was struck in the plaintiffs 
favour which was orally approved and admitted by 
the defendant On the 2nd April 1877 the plaintiff 
sued the defendant for the amount of this balance 
" on the basis of the account-book.” *Held that the 
suit was m effect one on accounts stated falling within 
article 62, schedule II of Act IX of 1871, and could 
he brought within three years from the 9th October 
1875 for the total balance struck, and being so 
brought was withm time Nand Ram ^ Ram 
Peasad . . . I.-I,, B., 2 AU., 641 

14. ■ ■ Suit for money due on 

accounts stated . — “ Title” acquired under Act IN of 
1S?1 — Suit for money lent — The plaintiff sued the 
defendant for money due upon accounts stated be- 
tween them in December 1874 when Act IX of 1871 
was in force Such accounts were not signed by the 
defendant The suit was instituted after Act XV of 
1877, which repealed Act IX of 1871, had come into 
force. Held that the plaintiff's right to sue upon 
such accounts wdthin three years from the date the 
same were stated was not a “ title ” acquired under 
Act IX of 1871, within the meaning of section 2 of 
Act XV of 1877, winch, undei the provisions of that 
section, was not affected by the repeal of Act IX of 
1871, and the suit was not governed by the provisions 
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of Act IX of 1871, "but by those of Act XV of 1877, 
and that, therefore, the accounts not being signed by 
the defendant, the plaintiS could not claim the 
benefit of article 64 of schedule II of the latter Act, 
but must be regarded as suing merely for money lent. 
Tkakxteyaii V. Sheo Shtgh Bai 

[I. L. E., 2 All., 872 

15, Statement of account un* 

mgned. — Cause of action ^ — The plaintiffs claimed 
on a statement of account in writing dated the 18th 
October 1877: this statement of account was not 
signed by the defendant. The date of the institution 
of the suit was the 30th September 1880. A Divi- 
sion Bench of the High Court held on the appeal, on 
the case commg up before them on the 18th October 
1877, that the suit was not based upon any express 
contract made between the parties, and that the 
transaction which tooh place on that date did not 
constitute an implied contract, and that, therefore, 
these contentions were not open to the plaintiffs, hut 
the Court referred the question whether the plain- 
tiffs’ claim, so far as it was based on the statement of 
account on the 18th October 1877, fell within article 
64 of schedule II of Act XV of 1877. Meld, by 
hllTTEB, Peinsep, and McDoNSiiE, JJ — That the 
question refen ed was a matter of limitation arising 
m the case which had no*?; been decided m the order 
of reference, and without such a decision the case 
could not he deposed of, and as to that point, that 
the statement of account not hemg signed by the de- 
fendant, did not fall within the terms of article 64 
of schedule 11 of Act XV of 1877. Meld, by 
Gaeth, C J., and Tottenham, eT. — That the Division 
Bench having held that the transaction afforded no 
basis for a suit had disposed of the case, and the 
question referred w^as therefore immaterial. Dukhi 
Sahtt n Mahomejb Bikhxt 

[I. Ij. B., 10 Gale., 284 : 18 O. Ii. B., 445 

16. Account stated. — Agree- 

ment to pay debt hy tnstalments.^Smt for whole 
amount due — A being the holder of a decree against 
B ,B , 0 TX the 7th July 1875, entered mto a Mstibandi 
and filed it m Court, setting out that he would pay 
off the debt due under the decree hy certain instal- 
ments, and that, in default of payment of one instal- 
ment, the whole amount of the debt might he re- 
covered by taking out execution of the decree. By 
the kistbandi certam immoveable property was 
pledged to secure the debt, hut the kisthandi was not 
registered. B. failed to pay the fiLrst mstalment, 
which fell due on the 14th August 1875; and A., on 
the 19th June 1878, applied for execution of his 
decree, hut the application was lefused, and ^.refer- 
red to a regular suit. In a suit brought hy A. on 
the 29th January 1879 against B for the whole 
debt due under the decree , — Meld that, inasmuch as 
no appeal had been preferred against the order dis- 
allowing execution, A was hound by that decision ; 
but that the suit might he taken to be one for an ac- 
count stated in writing with an agreement for pay- 
ment at a certain stated peiiod of time as regards the 
instalments due, which were not barred hy limitation ; 
the suit as regard s the instalments w hich had not fallen 
due being premature, and those previous to the 29th i 
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January 1876 being barred hy article 64 of the 
Limitation Act. Bhekhan Doeey v Eajeoop 
Kooeb • . , I. Ii. B., 8 Gale., 912 

17 ^ Smt on adjustment of ac^ 

count between landlord and tenant on default in pay- 
ment of rent — Beng Act VIII of 1869. — Where, 
in consequence of default in the payment of rent, an 
ad 3 ustment of accounts was entered into between 
landlord and tenant, and a balance found to be due 
from the tenant, — Meld that an action to recover 
such balance ^th interest was not a suit f oi arrears 
of lent under Bengal Act VIII of 1869 , but a suit for 
the recovery of money on account governed hy the 
provisions of the Limitation Law, schedule II, article 
62. DoiiEE Ckand i). Gooe Dyae Sie^h 

[24 W. B., 218 

18. Suit on account stated by 

guardian as agent of minor — A suit on an account 
stated against a minor cannot succeed unless it 
he shown that the act of the guardian acting as 
agent in the matter of the settlement of account is 
beneficial to the mteiests of the minor. AzxrnniK 
Hosseik V. Leoy2> . . 13 C. Ii, B,, 112 

■ - art. 66 (1871, art. 63), 

See Aet. 95 (1871, abt. 96). 

[12 Bom., 238 

See Aet. 116 • I. li. B., 8 AIL, 712 

— Surety on bond undertaking 

to pay eventually — A. verbally became surety 
upon a bond executed by B. for repayment, in May 
1872, to the plamtiff, of certain advances, promising, 
“ if B. does not pay eventually (shesh projunto) I will.’” 
Default was made, and in April 1878 the plaintiff 
filed a suit agamst both B. and A , the suit being 
cleaily barred as against the latter Meld that the 
words shesh pro 3 unto ” could not he taken as limit- 
ed to the time specified in the bond, and that the 
lower Court, in order to determine whether the suit 
w^as hailed agamst A., must find upon the evidence 
when a demand was made upon him for payment, and 
then apply article 65 of Act XV of 1877, schedulf^ II. 
Bishttmbee Dey Poddae V, Hukosheshite Moo- 
KEEJEB . . . . 4 G, L, B,, 34 

art. 66 (1871, art. 65). 

See Aet. 116 , I. L. B., 3 AH., 276 

1. * Claim not based on single 

bond. — The limitation provided in aiticle 66 of 
Act XV of 1877 IS not applicable to a suit in which 
the claim is not based on a single bond, i,e , a bond or 
written engagement for the payment of money, with- 
out a penalty, Laohmah’ SiiaaM v Kesei 

[I. Ii. B., 4 AIL, 3 

2, Bond. — Interest payable 

monthly, — Payment at a specified date. — Limit- 
ation Act, 1871, art 75 — The defendant executed a 
bond, which provided that inteiest should he payable 
monthly, and that the piincipal should become due 
within SIX mouths from the date of execution, the bond 
contained a clause to the effect that if the interest; 
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sliould not be paid according to tbe terms of the 
bond, or if tbe ci editor sbonld feel any doubts as to 
bis being able to lealise tbe principal, he should not 
be bound to wait until the expiry of the six months 
in order to bring bis suit, but should be at bberty to 
leabse the prmcipai and interest in any manner he 
might choose, — Seld that a suit on the bond brought 
within three years from the date of the day specified 
therein for payment, w^as not barred by bmitation, as 
the case fell under article 65 of schedule II of Act 
IX of 1871, and not under article 75 of schedule II 
of that Act. Kabain Babu v Goitei Pebshad 
Bias , , . I. L. 5 Calc., 21 

art. 67 (1871, art. 66). 

See Abt 75 . I. I,. B., 2 AIL, 322 

See Dekbah Aq-eioulttjeists^ Beliee 
Act, 1879, s 72 

[I. Ii. E., 9 Bom., 461 

art. 68 (1871, art. 67). 

See Aet. 75 . I. L. B., 2 All., 322 

art. 69 (1871, art. 68). 

Bill of exchange — Dishonour 

of hill — Smt against acceptor — M, on the 12th 
October 1855, drew a bill of exchange, payable three 
months after date, in favour of B , which was accepted 
by J Before the hill became due B endorsed it to -P , 
who again endoised it for full value to AT B.Sf Co , of 
which firm M L was a partnei Af. D ^ Co dis 
counted the bill with Q - , who presented it at maturity 
to J, who dishonoured it <?. thereupon sued M L , 
and recovered a deciee, which AT. L satisfied Af L 
thereupon brought the present suit, on the i8th Feb- 
ruary 1865, against J as the acceptor of the bill for the 
amount he paid under Q- ’s decree Seld (confirming 
the decision of Noem:an, J) that the suit was baned 
by bmitation, the plaintiff's cause of action having 
accrued when the bill became payable and the ac- 
ceptor refused to pay. Mohendeo Lale Bose v 
Jaeub Eisseh SofftH . . 14 W. B , O, 0 , 6 

S C in tbe Court below , Bourke, O* 0,, 157 

art 72 (1871, art 71). 

Bromissory note “after sks 

months when demand was made ” — Necessity of de- 
mand, — Where a promissory note was made payable 
“ after six months, whenever tbe payee should demand 
tbe same," with interest, it was held that tbe law of 
limitation began to run upon tbe expiration of six 
months from tbe 6&te of tbe note, JEAXJiirissA Ladli 
Sakeb u. Majtikji Khaesbtji 

[7 Bom., O. C., 36 

See Mabhaybhai Shiybhan V, Fattbsino JTtttha- 
BHAi . , . . *10 Bom., 487 

art 73 (1871, art 72). 

See s 2 . . X. Lt. B., 2 AXad., 113 

See Abt 120 . I. Ii. B., 6 laiad., 290 

1, ’ — Bromissory note payable 

on demand. — ^XJnder Act XIV of 1869, the period 


TUmiTATlOli^ ACT, 1877, art IZ-^contmued, 
of limitation on a promissory note payable on demand 
commenced to run from tbe date of tbe note and not 
from tbe date of demand. Vutayae Goviin'D v, 
Babaji . . . . I. Ii. B , 4 Bom., 230 

Hempamal o, Hakitiean . . 2 Mad., 472 

Tabacha2o> Ghose u Abbbi. Ali 

[8 B. Ii. E., 24: 16 W. B., O, C., 1 

S. C in Court below Ajbdxti Aid «. Taeachanb 
Ghosh , . . . 6 B. Ii. B., 292 

Tbe Act of 1871, however, altered tbe time from 
which tbe cause of action arose in such a case to tbe 
date when the demand was made, but under tbe 
piesent Act tbe law was again altered and now re- 
mains as it was held to be under tbe Act of 1859. 

2, - Bromissory note payable 

on demand, — Cause of action — Tbe defendant ga%'e 
tbe plaintiff a promissory note on tbe 6tb August 
1869, payable on demand with interest at 5 per cent, 
per annum. Ko sum either m respect of principal oi 
mterest was paid on tbe note, and payment was 
demanded for tbe first time m November 1875 Act 
XIV of 1859 contained no provision as to tbe date of 
tbe accrual of tbe cause of action m a suit on a pro- 
missory note payable on demand, but Act IX of 1871, 
which repealed Act XIV of 1859, and which appbed 
to suits brought after tbe»lst Apnl 1873, provided 
that tbe cause of action in such a suit shall be taben 
to arise on tbe date of tbe demand. In a suit 
brought on tbe note^after tbe demand, — Eeld that the 
cause of action arose at tbe date of the note, and as 
a suit on it would have been baned under Act XIV 
of 1859 if brought before the 1st April 1873, the 
subsequent repeal of that Act would not revive the 
plamtiff's right to sue Nocooe Chuhbee Bose u. 
Ealbx Coomae Ghose . I. L. B., 1 Calc., 328 

See Vehkata Chebba Mitdabi t?. Sashag-heery 
Bait 7 Mad., 283 

And Mobaeatabla Nagahha v, Pedba Naeappa 

[7 Mad., 288 

3 . Act XIV of mm --Act IX 

of 1871, — Bromissory note payable m demand — On 
the 12th December 1864* tbe plaintiff sold seven bars 
of gold to the defendants, and deposited with them the 
value thereof, to run at interest, and payable on 
demand The defendants entered the amount in 
their own books, and furnished the plaintiff with a 
pass-book, which contained tuis entry • " The ac" 
count of tbe amount deposited by B. (the plaintiff) # 
with V. (tbe defendants) of tbe city of Poona. Tbe 
details oi it are as follows : We have debited the 
amount to ourselves, and, will return it whenever 
you demand it. Shake 1786 (A.D. 1864).*^ Tbe de- 
fendants adjusted tbe account in tbe plamtiff's pass- 
book in* July 1865 m these words . Balance this day, 
the 1st Jyest vadya^ Shake 1787, Bl,l 69-2-0 Inter- 
est on tins sum will run from 1st Jyest vadya. Shake 
1787 (A.D. 1865).” This entry was signed by tbe 
defendants. Tbe plaintiff drew several times against 
thus account within tbe first year, sometimes taking 
cash and sometimes gold. On tbe plamtiff's demand- 
ing tbe money in April 1877, tbe defendants refused 
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to pay it. The plaintiff, therefore, filed a suit against 
them on the 25th J une 1 877. The defendants pleaded 
limitation. jSeld that, regarding the entry made by 
the defendants in the plamtiff^s hook as a promissory 
note, the suit was haired hy the law of limitation. 
VUTAYAK GoTTETD V, BaBAJI 

[L Ii. B., 4 Bom., 230 
These are cases where the suit was, when Act IX 
of 1871 came into force, already barred under Act 
XIV of 1859. But in a Madras case the principle 
was held to he the same where the suit was not barred 
under that Act at the time Act tX of 1871 came 
into force. 


LIMITATIOH- ACT, 1877, art. 78— eo«/*»ae<i 

tion of any demand having been made before the 
suit was instituted, Mabhatan v Acbvda 

[I. Ii. B,, 1 Mad., 801 

art. 74 <1871, art. 74). 

Under Act XIV of 1859, the decisions seem to have 
been m accoi dance with this article. 

See MuKisrA Jhtjnka Koonwae d Laxjee Pot 

[1 W. B., 121 

Ultat Ali Khan t>. Ram Laxl 

^ [Agra, F. B., 83 : Ed. 1874, 63 




4, ■ ■■ on promissory note 

executed while Act XLV of 1859 was in force but 
not barred under that Act Cause of action — In a 
suit brought after the 1st April 1873 on a promise 
sory note for a sum payable on demand, executed 
while the old Limitation Act (XIV of 1859) was m 
force, hut not barred nndei that Act at the time the 
new Limitation Act (IX of 1871) came into force, the 
period of hmitation ought to be computed from the 
date of the note and not from that of the demand 
The new Act merely alters the point of time, as to 
notes executed after its enactment, from which the 
period is to he reckoned, and does not make a demand 
a mode of extending the period of limitation. Chin- 
NAS AMI Iten^ab alias Stbebnivassa Raghata 
Ceabtae V, Gopaxachaeet . . |7 Mad., 392 

5, JPfomi^sory note — Fova- 

tion — The holder 'of a promissory note, payable on 
demand, dated 14th April 1870, demanded payment 
on 8 th December 1872. The maker then paid mter- 
est in advance up to 1st Apnl 1873, upon the condi- 
tion that the holder should make no demand until 
that date. Seld that this transaction amounted to 
the substitution of a new contract for that contained 
in the promissory note; that the period of limitation 
must he reckoned from 1st April 1873; and that, 
consequently, a suit to recover the balance due on the 
note, instituted on 27th March 1876, was not barred. 
Kata Hiea t?. Janabdan Bamaohanbea 

,, [I. Ii. B., 1 Bom., 608 

The question was raised under the Act of 1871 
whether the bringmg of an action to recover the 
amount due on the note could be regarded as a 
sufficient demand, but was undecided. 

See Madhavbhai §hivbhai Eattesing Kathxt- 

10 Bom., 487 

0 . Promissory note payable 

on demand,^Caus€ of action , — The suit was brought 
on an instrument in the nature of a promissory notfe 
payable on demand. The note was executed on 20th 
November 1871 and the suit was filed on the 17th 
Kovember 1875. Seld that the suit not having 
been brought until after the date at which section 4 
of Act IX of 1871 and its appendix, schedule II, came 
into operation, the question whether the suit was 
barred or not by the law of limitation must be deter- 
mined by schedule II of that enactment, which 
gives three years from date of demand. Eeld, also 
that the suit was not barred, there being no suo-ges- 






See Aet. 66 (1871, abt 65), 

[I. I. B., 5 Calc., 21 
Seek&T 179 (1871, ART 167)-Oedeetor 

PAYMENT AT SPECIEIED TIME. 

[I. Ii. B., 2 Bom., 366 
1. 1. B., 4 All, 83 

SefiBoND . . I.L.B.,4Bom.,9e 

[I. Z. B,, S Mad., 61 


'i I 7~ note pay ahlelv 

-A promissory note, dated 2 nd ApJ 
1868, stipnlated that tbe principal amount with in- 

mstalments of 

fll50 each, and that, m the event of any one of these 
instalments not being pnnctuaUy paid, the whole 
amount was to become payable at once. Default 
was made m payment of the first mstalment, which 

Qfh *n action brought 

on 19th Orto^r 1871 for the recovery of the wlwle 

aT’xIV to bring the suit under 

Act AlV ot 1859, section 1, danse 10, accrued to 
the plaintiff on 2 nd October 1868, and that, Wg 
omitted to hung it for more than three years, he was 
too late m “sfatating it on the 19th (^her 1871. 

right to the immediate 
payment of the whole amount was not, under the note 

tha+!fn ^’y ®'“y subsequent payment, and 

ttatno sucb subsequent payment (assuming it to have 
been made) co^d, m the absence of any fresh agree- 
ment, supersede or suspend snob right. ^ Theproposi- 

tion laid down in Samknshna MaAadeo y.^sLaji 
Santajt, 5 £om , A. 0., 35,— that, “although tlS^im 
statoents were not paid by the defendants at the toes 
fix^ for payment, yet the defendants havmg paidto 
money on account of them, and the plaintiff havina- 
accepted it, the payments must be considered, as re^ 
^rds both parties, as if made at the times fixed • and 
cannot teke advantage of the stipnktion 
that the sum should become due on failure 
instalment, or the defendants rely upon it as making 
he whole debt due, and fixing il K from ^ 

nothing « Act™ Issb to gw^nyl^lfecrto 
an acceptance of part-payment after the whoM debt 
toto omedue. GtTAOiA DAKBEB3Hn*t°B^A 
‘ • • * L* B., 1 Bom, 126 

for rec^^^ofT^etof/st^l; 
money, the present defendant intervened by a peti- 
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LIMITATION ACT, 1877, art. ^B-^conimned 

tion a^eeing to pay the whole amount due on the 
bond if the first instalment \\as not paid by the 
debtor on the 16th of December 1863 In this suit, 
brought on the 11th of April 1867, foi recoiery of 
the whole amount, — Held that, unt^er clause 10, sec- 
tion 1, Act XIV of 1859, the claim w as baiTed Gaub 
Haei Das v, jVTadan Mohan Biswas 

[3 B. L. E., A. C , 16 ; 11 W. E., 330 

3. JPromissor^ note payable hy 

instalments — Non-payment of instalment — Payment 
of subsequent instalments — In Augn.st 1S56 Cr H 
W i B. By and J W (the two latter being sureties, 
and having been treated as such by the plaintiff), 
jointly and sev erally e'tecuted a promissory note to 
M T By payable by instalments, which were ii- 
regularly paid till January 3860, when they ceased; 
the instalment payable on December 10th, 1857, not 
having been paid till January 5th, 1858, M T B 
instituted an action against B B for the balance 
then due, for which a decree was given. On E B"s 
moving for a new trial the Judges differed on the 
questions of limitation and laches of the plaintiff, and 
the case was referred for the opinion of the High 
Court, which was in favour of the defendant on the 
point of limitation Seld that a cause of action at 
once arises on, and limitation runs from, the non-pay- 
ment of an instalment, and that acceptance of subse- 
quent instalments on a note so payable is not a waiver 
of the limitation which has so commenced to run 
against a surety, Beeen c. BaipotjE 

[Bourke, O. C., 120 

Naeayanappa « Bhaskae Parmaya 

[7 Bom , A. C., 125 

Bam Krishna Mahapbv v. Bayaji Santa ji 

[5 Bom., A. C.. 35 

But see Ghmna Dambebshet v Bhieu Haeiba 

[I. L. E., 1 Bom., 125 

4. Bond payable by 'instal- 

ments, — Stipulation to recover by execution — Cause 
of action — Where a certain amount of money was 
recoverable under an instalment bond by the sale of 
the property hypothecated in it, and it was one of 
the stipulations of the bond that the w’hole amount 
might be recovered by execution of decree, on default 
of payment occurring at any one of the stipulated 
periods for the payment of an instalment, — JSeld 
that, as a separate suit could not be brought for the 
whole amount on the occasion of any default which 
occurred before the termination of the last kist, the 
whole amount could not, for the purposes of the law 
of limitation, be held to be due on the occasion of 
any such default Jugght Mohinee Dossee v 
Monohhb Koonwab . . 25 *W. E., 278 

6. — j,cty 1871, art 7o,--Bond 

payable by instalments — Waiver of default — Cause 
o action — A suit was brought upon an instalment 
bond conditioned upon default in payment of any one 
or more instalments that the whole sum should be 
exigible Default was made m payment of several 
instalments, but subsequently payments were made 
and accepted by the plaintiff on account of the unpaid 
instalments. This suit was instituted more than 


LIMITATION ACT, 1877, art. ^6—contimed. 

three years after the first default in payment of an in- 
stalment, but withm three years from the time when 
the last payment of an instalment had been made. 
The defendant pleaded limitation Seld that limit- 
ation lan from the date on which the first default 
was made in payment of an instalment m respect 
of which default the benefit of the pro\ ision in the 
75th clause of second schedule of Act IX of 1871 w as 
not waived Uncotenanteb Seetice B\nk r, 
Khetteemohun Ghosb . . 6 N. W., 88 

6 Bond payable hy instal* 

merits — Waiver of default — A bond dated the 23rd 
August 1870, stipulated payment of R39 for prin- 
cipal and R9-12-0 tor interest, making in all R48-12, 
by monthly lustalinents of Rl-8-0, wuth the condi- 
tions, til St, that in default of payment of a monthly 
instalment interest should he paid at pei cent per 
mensem till the w'hole amount was paid, and second, 
that in default of payment of any tw o of the month- 
ly instalments, the w-hole of the pnncipal should 
become payable at once, exclusive of interest, from 
the date of the bond Tw o instalments being overdue 
on the 24th October 1870, the whole principal became 
payable at once In an action brought by the obhgee 
on the 4th June 1874 for the recovery of the money, 
— Held that the claim was wholly barred, as the first 
condition amounted only to a proviso that the obhgee 
might exercise a right of waiver and accept payment 
by instalments instead of suing fo^; the w^hole, and 
there was nothing show that hqhad exercised such 
right of waiver Natalmal Gambhiemae v Dhon- 
DiBA BIN Bhagtantbam . . H Bom., 155 

7. Bond payable by %nsial-‘ 

menis — Waiver — On the 24th May 1866 S gave 
A a bond payable by instalments which provided 
that, if default were made in the payment of one 
instalment, the whole shonld he due The first de- 
fault was made on the 28th June 1866 Ko pay- 
ment was made after Act IX of 1871, schedule II, 
No 75, came into force Heldy m a suit upon such 
bond, that limitation began to run when the first de- 
fault was made, and no waiver befpre Act IX of 
1871 came into force could affect it Ahmad Aii 
V Haeiza Bibi . . . I. L. E., 3 AIL, 514 

See Radha Peasad Singe v Bhagwan Rai 

[I.L. E.,5 AU,289 

8. WaivCr — Proof — Absten- 

tion from suit — Mere abstinence from suit is not 
sufficient to prove waiver of a right to enfoice a con- 
dition whereby, upon default of payment of an in- 
stalment, the whole debt becomes due Sethu v- 
Nayana . . . . I. L. E., 7 Mad., 577 

9. Debt payable by instal- 

ments — Waiver, — Proof — Where a bond for the 
payment of money by mstalments contains a condi- 
tion that the whole sum then remaimng due shall 
become payable on failure to pay any one instalment, 
the creditor, w^ho seeks to recovei instalments which 
m due course would have been due subsequently to 
the date on which the recovery of the debt m full 
has become barred, must prov e a waiver of his right 

I to enforce the condition. Waiver is not to be 
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LIMITATION ACT, 1877, $LX%,n^--contimed, 

inferred from mere abstinence to enforce the condi- 
tion. Gopala -u. Pabamma 

B.,7Mad., 683 

10. ' " ■ ■ Bond — Wmver . — Cause 

of action. — The mere acceptance of instalments after 
default, by the obligee of a bond payable by instal- 
ments, ■v\lnch provides that, in case of failure to pay 
one or more instalments, the whole amount of the 
bond due shall become payable, does not constitute a 

waivex',” withm the meaning of article 76, schedule 
II of Act IX of 1871, of the obligee^s right to en- 
force such piovision In the case of such a bond the 
cause of action arises on the first default, and limit- 
ation runs from the date of such default Mumfoed 
n FeaXi • • » .1. Xi. B., All., 867 

11. Contract to pay ly tnstal- 

ments. — Default in paying an instalment of a debt 
payable by instalments. — When a debt is made pay- 
able by bastalments, with a proviso that, on default 
of payment of any one instalment the whole debt, or 
so much of it as may then remain unpaid, shall be- 
come due, limitation runs, under Act IX of 1871, oi 
Act XV of 1877, from the time of the first default 
A subsequent acceptance of the instalment m airear 
operates as a waiver, and suspends the operation of 
the law of limitation, but merely allowing the de- 
fault to pass unnoticed does not In the mattee 
OP Cheni Bash Saha v. Kadtjm Munehii 

[I.L.. B., 6 Calc., 97 

12. Decree payable by irntaU 

ments — Default — Waiver . — jEJstoppel . — Apphca^ 
iionfor execution as provided for in case of default 
— Application to recover instalments — k. deciee for 
the payment of money directed that an amount less 
than the amount sued for should be paid by instal- 
ments, and that if default were made in payment of 
one instalment, the amount sued for should be pay- 
able Default having been made, the decree-holder, 
on the 7th May 1877, apphed for execution of the 
decree for the larger amount It appeared that at 
this time, although the instalments had not been 
paid regularly, the decree-holder had received m full 
all the instalments which had fallen due excepting 
the instalment falling due in the previous September, 
that is, September 1876, of which he had received 
only a part The apphcation of the 7th May 1877 
was struck ofE the '^le. The decree-holder subse- 
quently accepted the remaining instalments, winch 
were paid on due dates On the 28th August 1878 
the decree-holder applied for payment of an instal- 
ment which had been paid into Court On the 8th 
September 1881 the decree-holder applied for execu^ 
tion of the decree for the larger amount payable 
thereunder m case of default, with reference to the 
default in respect of the instalment for September 
1876. The Court refused to allow execution to issue 
for such amount, but allowed it to issue foi the bal- 
ance of the instalment for September 1876 Ber 
OiiDEiBHD, /.—That the acceptance by the decree- 
holder of the instalments falhng due after September 
1876, notwithstanding default had been made in re- 
spect of the instalment for September 1876, amounted 
to a waiver of his nght to execute the decree for the , 


LIMITATION ACT, 1877, art. ^6— continued. 

largei amount payable theieunder in case of default, 
and by sucb waiver he was estopped from recovering 
such laiger amount in execution of the deciee. 
Mumford v Deal, J, L JS , ^ All , 857, and Cyan 
Chund V Jawahur, 2 N W , 83, referred to. 
Bahha 3?easai> Sin^h v Bhagwan Rai 

[I. L. B., 6 AU., 289 

13, Construction of decree — 

Decree payable by instalments —Bxecuiion of decree. 
— ^A consent-decree for R350 directed payment of 
the money by foui’teen half-yearly instalments of 
B25 each, in Cheyt and Assm of each year, the 
first instalment to be paid m the month of Cheyt 
1283 (March-Apnl 1877). The decree contained 
a provision that on default of payment of any one in- 
stalment, the execution creditor should have the 
option of executing the decree for the whole amount 
remaining unpaid Default was made m payment of 
the first instalment, but the ^udgment-delAor paid up 
(not on due date) the instalment which fell due up to 
and including Assin 1285 (October-Novemher 1878), 
when he stopped making any payments On the 26th 
of hTovember 1881 the decree-holder applied for exe- 
cution in lespect of all sums then remaining unpaid 
under the decree The District Judge allowed exe- 
cution to issue fpr all sums which had fallen due 
within three years pieviously to the date of the appli- 
cation for execution, hut refused to allow execution 
to issue in respect of the instalments not then due 
Seld that the execution-creditor must be considered 
to have waived his nght to execute the decree for the 
whole amount, but was entitled under the decree to 
realise any instalments which were still due Nie- 
MAHHITB CHtrCKEEBXJTTY V. RAMSOBOY GhO&E 

[I. L. B., 9 Calc., 857 

14. — Verbal contract. — Deli 

payable by instalments — A entered into a verbal 
agreement with B to pay a debt due in monthly in- 
stalments, B. reserving to himself the right to claim 
payment of the whole sum due on default of three 
successive instalments A. failed to pay any instal- 
ment. Four years after the first instalment was due 
B sued A. to recover the sum due on the various 
instalments not barred by hmitation. Keld that B. 
was not bound to sue for the whole amount due 
directly on A^s failure to pay the three successive 
instalments Semble, — ^Article 75, schedule II of Act 
XV of 1877, does not apply according to its strict terms 
to a suit brought upon a veihal contract Koyeash 
CHITNDBE DaSS V BoYKOONTO hlATH Chfnbea 

[I. L. B., 3 Gale., 619 : 2 0. L. B., 167 

15, Cause of action — Bond. 

— Baymeni by instalments — Liability for whole 
amount on failure of payment of instalment . — On 
the 20th August 1879 the defendant, being indebted 
to the pUinti:^, gave his bond for R8,000 The bond 
provided for the payment of monthly instalments of 
R80 each, the first of such instalments to become 
due on the 4th September 1879 The bond also 
contained the following clause , “ If the said Arthur 
Bowles shall — m default of payment of any one of 
such instalments, or m the event of default being 
made by him m payment of the premium money 
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when and as the same shall become due in respect of 
the said pohcy, if so required by the said Hamantram 
Sadhniam Pity, his executors, administratois or 
assigns — pay the whole amount which may then 
be due under and by virtue of these presents without 
deduction, then the above written bond or obhgation 
shall be of no effect, otherwise the same shall be and 
remain in full foice and vu*tue^' The defendant 
paid thiee of the said monthly instalments, the last 
of 'svhich was paid on the 2nd December 1879, being 
that which had fallen due on the 4th November 1879 
Ko fuiisher instalments were paid, but-no demand for 
payment of the entire sum secured by the bond was 
made by the plaintiff until the 30th January 1884 
The plaintiff filed this suit on the 28th April 1884 
The defendant contended that the plaintiff^ s cause of 
action arose on the 4th December 1879 when he (the 
defendant) failed to pay the instalment then due, and 
pleaded hmitation. The plamtiff contended that under 
the bond the cause of action did not arise until the 
date of his demand, viz , on the 30th January 1884. 
Meld that the suit was not barred. The language of 
the bond showed that it was the intention of the 
parties that in case of default being made m payment 
of one instalment, the whole amount should become 
due only if a demand for such amount were made. 
The cause of action did not arise against the defend- 
ant until the date of demand, viz , the 30th January 
1884. Hanmajttbatm: Sabhubam v. Bowles 

[I. L. B., 8 Bom., 561 

16. “Bond payable ly install 

fnenis — Cause of action. — Limitation Act, 1877 ^ arts. 
S7f 68t and 80. — B. and S, executed a bond, dated the 
15th August, 1874, m favour of plamtiff m consider- 
ation of a loan of E15,000, agreeing to repay the 
same withm three years from the above date, and co- 
venanting to pay every half-year interest on the 
same, at the rate of 8 per cent per annum ; and also 
to pay the premia on ceitain policies of insurance 
made over to plamtiff by way of collateral security 
In the event of failure m payment on due date of 
interest and premia, the obligors made themselves 
liable to pay the full amount of the bond debt The 
bond also contained the stipulation that it should be 
optional with the obligee to claim and if necessary to 
sue for the full amount of the bond on the failure of 
any one or more stipulated payment, or on the full 
expiry of the period of thiee years. Meld that the 
bond was not an instalment bond, and therefore article 
75, schedule II of Act XV of 1877, was mapphcahle 
Meldy by Stxiaet, O.J., that limitation commenced 
after the expiration of the three years allowed by the 
bond for payment of the debt Meld, by Spaneie, J 
— Article 80, schedule of Act XV of 1877, applies to 
the suit, and limitation would run from the date 
when the bond became due j that accordmg to the sti- 
pulation in the bond it would become due on failure in 
payment on due date of both the interest and premia, 
and not on failure m payment of either of them 
only. Meld, further, that articles 67 and G8, schedule 
II of Act XV of 1877, were not apphcable to the 
suit. Ball v, Stowell . 1. 3u. B., 2 All., 322 

art. 80 <1871, art. 80). 

See Aet. 75 . I. L. B., 2 AIL, 822 


LmiTATlOH- ACT, 1877— coniimet. 

art. 81 (1871, art. 82), 

See Aet 144 (1871, aet 145)— IntebEST 
IN Immoveable Peopeety. 

[L It. B., 5 Gale., 363 

... „ „ ■ „ 5 ^ surety of lessee for 

refund of rent faid to wrongful heir of deceased 
lessor — In a suit by the surety of a lessee for the 
refund of rent paid to the wrongful heii of the de- 
ceased lessor, the cause of action as against the 
wTong-doers dates from the time when they were 
declared by a competent Court to have paid to a party 
without title, and the cause of action as against the 
lessee dates from the time w hen the surety was made 
to pay the lent to the rightful heir on default of the 
lessee. Boy Hueee Kiseen v Asmbbh Koonwae 

[W.B.,1864,57 

art 82 (l§71, art, 83). 

Suit for contribution — Cause 

of action. — k. surety who had discharged the amount 
of a hill guaranteed by him and anothei as co-surety, 
sued his co-surety for contribution Meld that the 
cause of action in the suit being the right to contri- 
bution, that right accrued, not when the bill m ques- 
tion was dishonoured, hut when the surety took it up 
and paid it Constantine v. Debw 

[1 IsT. W., Pt. II, p. 42 : Bid. 1873, 100 

art. 83 (1871, art, 84). 

See Art 95 , 12 Bom., 238 

1. — - Contract of indemnity.-^ 

In 1864 a lease of a house was granted to A. for a 
term of ten years. The lease contained a covenant 
to repair. A. died, and B., his admimstrator, assigned 
the lease to another, and it ultimately became vested 
in the plaintiff. In 1872 the plaintiff assigned the 
lease to the defendants, "under and sub 3 ect to the 
covenants therein contained. The defendants failed 
to repair, and after the term had expued, C, the 
representative of the lessor, sued B for arrears of 
rent and damages for non-repair defended the 
suit, but G obtained a decree against him for R6, 167-3 
and costs, amounting in all to 118,828-3 His own 
costs amounted to Bl,491-1, In 1876 B paid C. 
the B8,328-6 In 1877 B sued the plamtiff for the 
amount which he had been compelled to pay C, and 
for the amount of his own costs. The plaintiff gave 
notice to the defendants to mtervene and defend if 
they desired; but they did not reply, and the plaintiff 
consented to a decree for 116,932-12-11 with costs. 
-Thereupon the plaintiff instituted the present suit to 
recover from the defendants the sum recovered from 
him by B., together with his own costs of defence. 
Meld that the smt was not barred under Act XV of 
1877, schedule II, article 83 — ^which provides a period 
of three years’ limitation for a suit upon any contract 
of indemmty other than those specifically provided 
for, from the time "when the plamtiff is actually 
damnified” — as the time when the plaintiff was ac- 
tually damnified was when B recoveied against him. 
Peein V. Chttnube Sebette Hookeejeb 

[L It. E., 5 Calc., 811: 6 C. B., 167 
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— — — . Contract of indemnify . — 

— A suit was brought by P. against the Elgin 
Mills Company for recovery of the price of wood sup- 
plied under two contracts, each of which contained a 
clause by which the plaintiff contracted to indemnify 
the defendants for loss arising by reason of failure on 
his part to supply the wood as contracted for. Mo 
wood was supplied after the 11th Movemher 1879. 
The suit was brought on the 10th October 1882. 
Defendants claimed a set-off as damages for loss in- 
curred by the plaintiff's failure to supply all the 
wood contracted for, such loss having arisen on the 
25th October 1879 and subsequently. Meld that 
the law of limitation applicable to the set-off was 
article 83, schedule II of the Limitation Actj that 
limitation would run from the time when the plain- 
faff was actually damnified, and should be reckoned to 
the date of the institution of the suit, and not to that 
of claiming the set-off, which was after the defend- 
brought oifthe record, and that the 
set-off was therefore in time. Walker v, Clements, 
15 Q, B., 104:6, refeiTed to. Peagi Lal ». Maxwele 
f I, Xi« R.,, 7 AIL, 

art. 84 a871, art 85). 

~ Act Xiy of 1859, s, 1, cl. 

9 .— Becf XX of 1812, s d.SmS for fees 
due to pleader suit brought to recover fees due 
to plaintiff as pleader m three suits was held to he 
barred by hmitafaon as mstituted after three years, 
that being the period of limitauion m one case m 
which the defendants had agreed to pay the fees 
accor^ng to law, such agreement being an obligation 
for the payment of money withm the meaning of 
section 5, Regulation XX of 1812, and that being 
also the limitation applicable under clause 9, section 
1, Act XIV of 1859, in the other cases in which there 
^ no written engagement to pay the fees. Rash 
MOHXTir aOSWAMT U. ISSTTB ChUITDEE MookEEJEB 

[9 W. B., US 


LIMITATION ACT, 1877, art. Q4^eoniinned. 

present suit was instituted in December 1866 
Meld reversing the decree of the lower Appelhto 
Court, that as there was no special agreement, the 
plaintiff s right of suit did not arise until ho had 

conduct of the 

suit, which he had done m 1864. Consequently 
the present suit, haying been brought within thrie 
yeais from that date, was not barred Buokapat 
nam THAiHAOHAMtr V . Kajamiya . 6 Mad., 265 

attorney for payment or attachment.--^ Uule 149, Com 
Law Rules of Bomh ay Supreme Court,— kn annli- 
cation (under Buie 1^ of the Common Law Buies of 
the Supreme Court of Bombay) by an attorney tha; 
his client should show cause why he should not 
balance shown by the Taxing Master’s 
allocainr to he due in respect of his bill of costs 
should no’t“ default of such payment, attachment 
nf property 

the mean- 

mg of the Limitation Act, IX of 1871 Such an 
appUcation as the above is not barred by any law 
hmitation now m force in Biitish India. AmI 
Haji Ishmail V . Abba Thaea 

[I. Ii. B., 1 Bom., 253 

; Attorney and client.— Bill 


% ^ Suit for plead er^s fees not 

under written contract,— k suit for pleader's fees 
upon a vakalutnamah which is in the form of a mere 
power of attoraey, and is not a written contract, 
is barred by limitation if not brought within three 
years. In the absence of evidence of any express 
agreement as to when the fees are to be paid the 
implied agreement must he taken to he for payment 
at the fame when the^case is decided. Kashihath 
Roy Chowdhet d Issite Chbitpeb Moobebjeb 
T, C5W.B.,297 

DWABEAHATH MoITEO tJ. Kb NET 

[5W.B.,S.O,C,Ee£,I 
CABEtriHEES V Mbyzibs . . . Cor., 40 

of 1859, s. 1 els 

® ^‘^^e^iforfees.—Caiise of action. 

The defendants retained the plaintiff as their 
2 of 1863, on the file of 
the Cml Court of Cuddapah, and executed a vakalut- 
namah to to in July 1863, but no special agree, 
ment r^ng fees was made The plaintiff con. 
ducted that suit for the defendants as their vakeel 
until decree, which was made m September 1864 


^ — sill 

of costs.— Ciml Brocedure Code, s. 206 —Comvro^ 
mise of suit without knowledge of attorney^— k 
solicitor was retained in July 18^1 to execMf-A « 

a prohibitory order was 
made m the cause, aftei which the ^>licitor did 
nothing more m the matter. In June 1872 the 
3u<3gment-debtor settled the mafa 
of thT ® between them without the knowledge 
solicitor but this compromise was not made 
certified to, the Court which passed the 
^ brought in December 1875 by the 
soUcitor against the decree-holder to recover^ the 
amount of his hill of costs,^J2>/^ that thl plain! 

II to aS IX of 85 of schedule 

' • • . I. Ii. B., 1 Bom., 605 


Suit hy mkeel.— Terminal 


6. 

e, . 4. rru X ™ '^aiceei. — Terminal 

[I, Xi. B., 7 Bom., 678 


7. 


Solicitor and client, Ter^ 

•Decree. — Taxation of costs.— k 


mination of suit 

— xaxaiion of costs A 

after tL appeal received a notice 
.1 date of the decree that the costs of the 
other side would be taxed on a certain daL 

^ chent, received mstmctions not 
to appear on taxation. Meld that until tw L 

the decree 

had issued, the suit had not terminated trifh™ tw 

tion Act, 1877. Nabayana Chbtti ® Champion 
[I. L. R., 7 Mad., 1 
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lilMITATIOIir ACT, ISll-conttnued 
art 85 (1871, art 87 ; 1869, s. 8). 

Under section 8 of Act XIV of 1839 it was 
necessary that the persons viho had the mutual deal- 
ings mentioned m the section should be “meichantb 
or traders” The following cases were held not to 
be within the section 

Repaying a debt contractor Peaet Mohun 
Bose v. Gobihb Chundeb Addy . 10 W. B., 56 

Acting as del credere agent, and as such receiving 
commission for effecting sales of cotton tor the 
principal and guaranteeing payment, by the pur- 
chasers Okoob Pebsaud Bustooeee n Fool 
COOMABEE DaBEE 

[10 B. L. E., 15 : 16 W. B., P. C., 35 : 

14 Moore’s I. A., 134 

Affirming the decision of the Court below m Phool 
KOOKABBB BbEBBE V OONKUBPEESHAD BoISTOBEE 

[2 Ind. Jtir,^, S.,50 
S. C. 7 W. E., 67 

Suit for balance of arutdan account and for com- 
mission and interest. Mehee Ch Aim Sahoo v Moe- 
COLYBAM . . . . 14 W. B., O. C., 7 

Suit for balance of accounts between ryots and 
an indigo factory. Boyle v Edoo Gazee 

[3 W. B , S. C. C. Bef., 13 

Doyle Khooseeal Khay 

[3 W. B., S. a C. Bef., 1 

Boyle n. Allum Biswas 

[4 W. B., S. C. C. Bef,, 1 

Nobiy Chxjndee Shahoo n. Siteoop Chukdeb 
Boss 6 W, E,, 328 

Suit for balance of account framed as if in the 
nature of a partnership demand. jMcCokbikdale v 
Yorao ISW. B.,4e6 

Young v, MoCobeindalb , 19 W. B., 159 

Suit by one co-sharer against another where the 
co-sharers collect then rents separately, foi recovery 
of surplus collections realised by coUectmg more 
than hm share. Ahmed Beza v Ena yet Hossein 

[W. B., 1864, 235 

Suit by commission agent against his principal 
Bissesstte Gib v, Sbebeeishen Shah a Chowdhbt 

[24 W. E., 440 

The following decisions were given under the Act 
of 1859:— 

1* ^ ■' Mutual dealings* — JSalance 

of accounts — The test of ’whetbei dealings aie mutual 
within section 8 of Act XIV of 1859 or not seems to 
be were they such that the balance was sometimes iii 
favour of one party and sometimes of the other It 
is not necessary that there should have been such a 
buying or selhng by each of the parties, so as to 
constitute him a trader within the strict meaning of 
the term Ghassebeam v Monohtte Doss 

[2 Ind. Jut., IT. S., 241 

2. ' — - Mutual dealings — Mutual 

fagment and receipt of money — Where each party 
paid money to the othei, and received fiom the other 


LIMITATION ACT, 1877, art. 85--coniiniied 

an equivalent in bills, they were held to have had 
mutual dealings. Luchmeb Xaeain t> Choomtjn 
Meah 14 W. B., 184 

3. Mutual dealings — balance 

of atcQunU Suit for* — In a suit for the balance of an 
account; with mteiest the Court was of opinion that 
the three yeais^ limitation did not apply, but that 
the cabC was one of mutual dealings hetw'ecn the 
parties, and was governed by section 8, Act XIV of 
1859 FebiiAi<de3 u* Vasudet Shanbog 

[3 Bom., A. C., 82 

4, - -■■■■ Mutual dealings — Cb- 

sliuiers accounting for rents — The rule that mutual 
accounts, if they contain some item or items within 
twelve years, will not he haired by limitation, though 
the rest of the items be beyond time, is confined to 
accounts between two parties which show a recipro- 
city of dealings, or, in mother words, to transactions 
in which there is a mutual credit founded on a sub- 
sisting debt, or an expiess or implied agreement for 
a set-off of mutual debts Ahmed Eeza v Enayet 
HosdEin .... W. B., 1864, 235 

6. — - — - - Account between principal 

and agent — Mutual accounts — An agreement be- 
tween a pnncipal and his agent commenced with 
an admitted balance, and clearly contemplated the 
existence of an account current containing mutual 
items of credit and debit. The - agreement con- 
tained a stipulatioii that on the. adjustment of the 
accounts the principal should be bound to pay such 
balance as might be found due from him. The 
account was kept accordingly as a continuous account, 
and contained several items which brought down the 
mutual dealings to March 1868. The agent sued in 
February 1871 to recover the balance due to him on 
the account Meld that the case fell within section 8 
ot Act XIV of 1859, and was not barred by limitation 
even as to the items which were dated more than 
three years before the institution of the suit, Wat- 
son V Aga Mehedee Sheeazee 

[L. B., 1 1. A., 346 

0, — Mutual dealings* — Item 

showing continuance of account — The effect of sec- 
tion 8, Act XIV ot 1859, is, that nothing m an account 
ot mutual dealings between merchants and traders is 
to he haired, provided that there is an item indicating 
the continuance of such deahngs proved to have oc- 
curied within the period of limitation Hieada 
Basabpa © Gadigi Muddapa . 6 Mad., 142 

7. Mutual dealings — year — 

Balance of account — The defendant, m 1865 and 
1866, indented on the plamtiffs tor large quantities of 
merchandise, which were shipped to Calcutta from 
time to time by the plaintiffs^ agent in London, who 
diew biUs on the defendant for each shipment, for- 
warding such bills and the shippmg documents to the 
plaintiffs in Calcutta The hills w^eie presented to 
the defendant hy the plamtiffs and accepted by him. 
In the course of the transactions several of the ac- 
ceptances were dishonoured by the defendant, and 
the plaintiffs, at his lequest, allowed him to leuew 
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LIMITATION ACT, 1877, art. 85 — eontxmed* 
the hills. Some renewals took place in August and 
September 1866. In March, May, and July 1866, 
the defendant made purchases from the plaintiffs, 
and the plaintiffs made purchases fiom the defend- 
ant. The plaintiffs were in the habit of closing 
their accounts on 80th June in each year. In an 
action for balance of account brought on 24th Feb- 
ruary 1870, — Meld that the parties were merchants 
and traders having mutual dealings under section 8 
of Act SIY of 1859 The year mentioned in section 8 
of Act XIV of 1859 IS intended to he reckoned from 
the time when the balance of accounts is struck. In 
this case that was the 30th June 1867 ; the suit, 
therefore, was not barred. Queerer — What would be 
the operation of the section in those cases in which 
the merchant or trader balances his accounts at the 
lapse of a period of less than one year ? SBiifATH 
Das V, Pabk Pittab 

[5 B. Ii. 550 : 14 W. R., O. O., 41 

8. — Mutual accounts, — Suit for 

balance of account — Article 85, schedule II of Act 
XV of 1877, is intended to apply to cases where an 
account has been going on between two parties, and 
balances have been struck from time to time, showing 
the amount due from one of such parties to the 
other; and the suit to which that article is mtended 
to apply IS a suit brought by one of those parties 
against the other for the balance found to be due 
on that account. Laijee Sahoo «. RoaHOONUK- 
DTO LaiiIi . ^ . . I. Xi. R., 6 Calc., 447 

9. JBalance of account,— ^Mu- 

tual dealings , — Plaintiff bad an account with a 
banking firm of which the defendant was a mem- 
ber. On the dissolution of this firm, plaintiff made up 
his accounts debiting the defendant with a share of 
the amount due to him from the firm, and afterwards 
he earned on business with the plaintiff separately. 
It did not appear that any settlement had been made 
between the parties from the time of the dissolution of 
the firm down to the filing of the plaint, or that the 
defendant had assented to a portion of the firings debt 
being carried to his separate account Meld that the 
plaintiff could not recover this sum with interest, as 
an item of a mutual, open, and current account, 
where there had been cross-demands between the 
parties {See Limitation Act, XV of 1877, schedule II, 
clause 85.) Boy Dhunput SiNa Bahadooe v 
Lekbaj Bot . • . 1 C. L. R,, 525 

10. — Mutual accounts — Ad- 

justment — Admitted item unthin period of limita- 
tion — A mutual open and current account, which 
was kept according to the Sumhut year, havmg been 
adjusted in Assm Sudi 1931 S , corresponding with 
October 25tb, 1874, the date of the last admitted 
item, a suit was subsequently, on the 6th December 
1877, filed for the balance due upon such adjust- 
ment. Meld that, even assuming that on the date of 
adjustment the account ceased to be mutual, open, 
and current, article 85 of schedule II of the Limita- 
tion Act {XV of 1877) was applicable, and that 
accordingly limitation ran from the close of the year 
1931 S , 7 e , the 20th April 1875 Gokesh Lall 
Sheo Goeam SiiretH . . 5 C. X. R., 211 


XIMITATIOTr ACT, 1877, art. Q^^oontmued, 

11 ^ Mutual current accounts, 

— Limitation Act, 1871, art 62 — The manager of 
A, the propiietiess of an indigo factory, on the 
20th December 1869, paid into the kothi or bank of 
M , a bankei, the sum of Bl,200 to the credit of A , 
and fiom that time onwards sums of money were 
drawn by A manager out of M bank, and applied 
to the purposes of A factory the balance, though 
generally against A., fluctuated, A ^s account being 
usually overdrawn, Tout theie being sometimes a 
balance in her favour, created by payments made on 
her account iiito L hank. The 2nd of July 1872 
was the last occasion that any balance was due fiom 
M to A, Payments continued to be made on behalf 
of A into JS,*$ bank up to the 12tb of June 1873, 
when a sum of Bl,083-8 was paid into her account ; 
but, notwithstanding this payment, the balance of 
account was on that date against her. After the 
12th of June 1873, M, continued to make payments 
on behalf of A , and also to render monthly accounts 
in which he charged A, with such payments, and 
also with the principal of, and interest upon, the 
balance due on previously-rendered accounts. This 
continued till the month of January 1874, when M, 
for the last time rendered a monthly account to A , 
the last item in which was a payment made on the 
6th January 1874. On the 23rd December 1876, M, 
instituted a suit against A to recover the balance of 
principal and interest due to him on the footing of 
the last account rendered by him to A Meld that 
the account between A, and B was not, and never 
had been, a mutual, open, and cuiient account, and 
that the suit was, therefore, barred by limitation; 
and that the payments made by B on behalf of A, 
withm the period of limitation,' even if authorised, 
did not have the effect of keeping alive his previous 
claim against her. Meld, also, that even if the deal- 
ings and transactions between A, and B could be so 
construed as to show that there had been at any 
time a mutual, open, and current account between 
them, that mutual relation terminated on the 2nd 
July 1872, or if not, then on the 12th June 1873, 
when the last payment was made on A ’s account 
into B7s bank. Mahomed u Ashrtjeoonnissa 

[X X. R., 5 Calc., 769 
S C Askbet Khak V , Ashetjexjkhissa 

[6 C. X. R., 112 

12. ' ■ Mutual accounts — Reci- 

procal demands — From the month of September 
1873 until the month of May 1874 the plaintiffs at 
Bombay and the defendant at Karachi had dealings 
with one another. It was the practice for the de- 
fendant at Karachi to draw hundis upon the plain- 
tiffs at Bombay, which the plaintiffs duly accepted 
and paid at Bombay, and, m order to put the plain- 
tiffs in funds, the defendant was in the habit of 
diawing hundis upon other firms in Bombay in 
favour of the plaintiffs, the amount of which hundis 
the plaintiffs realised from time to time at Bombay. 
Until the 8th Januaiy 1874 the balance of the ac- 
count was sometimes m favour of the plaintiffs and 
sometimes in favour of the defendant After that 
date the balance of the account was always in favour 
of the plaintiffs, who continued to make advances 
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lilMI’EATIOH ACT, 1877, art. 85 — ^ontimed 
up to the 10th May 1874. The last payment made 
by the defendant was on the 27th April 1874 The 
last advance made by the plaintiffs was on the lOth 
May 1874 On the 10th May 1874 the total 
balance due by the defendant was 118,514-12-2 
The plamtiffis calculated interest on this sum up to 
the 9th April 1877, and on the 19th April 1877 
filed the plaint m this suit to recover the said 
amount. The defendant pleaded limitation The 
plaintiffs contended that the account between them 
and the defendant was a mutual account, and that, 
under clause 87 of schedule II of the Limitation 
Act, IX of 1871, the period of limitation dated from 
the day of the last advance made by them to the 
defendant, — 10th May 1874. Seld^ on the au- 
thority of &haseeram v Munohnr Doss^ 2 Ind J iir , 
A, 8,, 241, that the account between the plaintiffs 
and the defendant was a mutual, current, and open 
account within the meamng of clause 87, and that 
the suit was not barred Literally construed, 
clause 87 would apply only to those cases in which 
both parties have in the course of their dealmgs 
made actual demands on one another. The more 
reasonable and more probable intention of the 
framers of the clause appears to have been that it 
should apply to cases where the course of business 
has been of such a nature as to give rise to reci- 
procal demands between the parties | m other words, 
\vhere the dealings between the parties are such that 
sometimes the balance may he in favour of one party 
and sometimes of the other. Naebakdas Hemeaj 

Vibsandas Heme a j . I. Xu B., 6 Bom., 134: 

13. — Limitation Act, 1877, s. 19, 

— Ac'knoivledgment of deit contained in unregis- 
tered document — Admissibility of document as evi- 
dence of acknoioledgment — ^The nature of the pecu- 
niary transactions between L and Q, were such that 
sometimes a balance was due to the one and some- 
times to the other. On the 1st October 1875 there 
was a balance due to B During the ensuing year, 
as computed m the account, Q made payments to B. 
exceeding such balance On the 19th liTovemher 
1876 a balance of B3,5U0 was found to be due from 
G. to B On the 11th December 1876 G. executed 
a conveyance of certain land to B , for which such 
debt was partly the consideration. In such convey- 
ance G acknowledged his hahility in respect of such 
debt He died before such conveyance was regis- 
tered and it did not opemte. On the 18th Novem- 
ber 1879 B, sued G^s widow for snch debt. Seld 
that such conveyance was admissible as evidence of 
the acknowledgment by G, of his liability for such 
debt, notwithstanding such conveyance was not re- 
gistered; that, applying article 85, schedule II of 
Act XV of 1867, such debt was not barred by limita- 
tion when such acknowledgment was made, and 
that, if that article was not applicable, hut the 
period of limitation began to run from the time each 
item composing such debt became a debt, still such 
fiebt would not have been barred when such acknow- 
ledgment was made, as the debt with which the year 
computed from the 1st October 1875 opened was 
extinguished by payments made by in the course 
of that year. Keushalo v Behaei Lai. 

[I. I*. B., 3 AIL, 623 


IiIMITATIOK ACT, IBll^continued, 

art, 88 (1871, art. SB),— Suit 

to recover amount due on policy of insurance, 
— Cause of action — Notice of loss — A suit for the 
recovery of the amount due on a pohcy of marine 
insurance fell under clause 10 of section 1 of Act XIV 
of 1859 In such cases the limitation (m the 
absence of a custom allowing a certain time of grace) 
begms to run from the date when the defendant has 
notice of the loss, and refuses or neglects to pay. 
NAEOTAHPAS BHA(JTA2fI>AS V, DATABHAI ICHHA- 

CHAjsD , . . .6 Bom,, A. C„ 34 

art. 89 (1871, art 90), 

See Art 116 , I. L. B., 12 Calc., 367 
See Art 120 . I. 1,.:B., 7 All., 26 

See Art, 144 — Abteese PossESSioir. 

[I. B. B., 5 Calc., 692 

1. Cause of action, — Balance 

of account — The representatives of a gomasta, 
who had, for the last four years of his life, taken the 
moneys of his employers in advance for the purpose 
of the business, were sued for the balance of account 
of such moneys after giving credit for the amount of 
the gomasta's annual salary Keld that the cause 
of action arose at the date of the gomasta's death, 
and the suit, having been brought within the period of 
limitation from that date, was not barred. Haei- 
SEISHEA Paui. Chowphex v Jagattaea 

[2B.l4.B.,A 0, 139:11 W,B., 76 
Beversing, on appeal, Kai.be Kishek Path. Chow- 
PHBY V, Jttgxtt Taea . , 9 W. B., 334 

See Radhaeath Dutt v Gobieb Chfedbb 
Chatteejeb . 4 W, E., 8. C. C. Bef., 19 

2. “■ — — Suit against agent for an 

account — MooMear, — An account of his receipts 
and disbursements having been demanded from a 
mooktear, he, on the 3rd of August 1872, wrote a 
letter in which he promised to render full accounts 
during the ensuing vacation. This he neglected, 
though he did not refuse, to do. Held that the 
limitation for a suit to compel an* adjustment of 
account ran from the time when the defendant’s 
promise to render accounts was broken, and was 
governed by Act IX of 1871, schedule II, article 90 
{See Act XV of 1877, schedule II, article 89.) HoEi 
Naeain Ghose V. Abministeatoe Gekeeaii oe 
Bejvgae , . . . ' , 3 C. I*. B„ 446 

3. ■ ■ Suit for an account between 

principal and agent -—Wheie a plamt alleged a 
continued agency in the defendant and prayed for 
rebef on the ground that there was a specific balance 
against him, and prayed for the recovery of such 
sum or any lai^er sum that might he proved to he 
payable, — Held that such suit was essentially one 
for an account, and that limitation ran from the 
date on which the agency ceased, Hbebonath: 
Ror «. Keishna Coomae Bueshi 

[Ii. B., 13 I. A,, 123 : X Xi. B., 14 Calc., 147 

— art. 90 (1871, art. 91), 

See Art, 116 . I. X, B„ 12 Calc., 367 
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IiIMITA*ri03Sr ACTj 1877, 8LTt.20—continn€d, 

See Abt. 144 — Adverse Possession 

[I. li. R., 6 Calc., 692 

■ — Sntis governed — ^What 

suits are governed by article 91 of tbe Limitation 
Act, I 87 I 5 pointed out. Toeab Ali v, Mahomed 
Amebs Hosseoj , . . 3 C. L. B., 105 

— art. 91 (1871, art 92). 

See Art. 138 • I. Xi. R*, 6 All., 75 

^e^AET. 144 — Interest in Immoveable 
Peobebty • 1. 1*. R., 6 All, 260 

— — Suit ta set aside sale deed. 

—A suit of tbe kind mentioned in tbis article was 
under Act XIV of 1859 governed by tbe six years’ 
bmitation. Thaeooe Patthok: n. Ram Soomrxtn 

Lal. ..... 23Si.W.,433 

2 ^ Suit to caTicel instrument. 

to whom B. bad given a usufructuary mort- 
gage of certain land, promising to put him in pos- 
session, sued S. for the mortgage-monejr, J5 having 
failed to put him in possession. This suit was insti- 
tuted on the 22nd Ilovemher 1875. On the 25th of 
the same month, X, learnmg that B, was about to 
dispose of his property, caused a notice to issue to 
him directmg him not to transfer any of his proper- 
ty. This notice was served on JB on the 29th No- 
.vember. On the 1st December 1876 B, transferred 
certain land to T. by way of sale.^ JT/s suit was dis- 
missed by the low^ Courts, but tbe High Court, on 
the 7th August 1876, gave hm a decree. Certain 
property belonging to B. was sold in execution of 
this decree, but the sale-proceeds were not sufficient 
to satisfy the amount due on the decree. X., there- 
upon, on the 1st July 1879, sued T. to cancel the 
conveyance to him by B. on the ground that it was 
fraudulent and without consideration. Meld that 
the words in aiticle 91, schedule II, Act XV of 1877, 
when the facts entitling the plaintiff to have the 
instrument cancelled or set aside became known to 
him ” must he construed to mean " when, having 
knowledge of such facts, a cause of action has accrued 
to him, and he is m a position to maintain a suit,” 
and consequently the period of limitation for K/s 
suit began to run, not merely when he had know- 
iedo« of the fraudulent character of the conveyance 
to ll, hnt when, havmg such knowledge, it had be- 
come apparent to him that there was no other pro- 
perty than that conveyed to T. available for the real- 
isation of the unsatisfied balance of his decree, and 
the suit was within time. Tawangi-ae Ali v Khea 
Mal . . . . I. lu B., 3 All., 394 

8, and art. 114 . — Smt to 

cancel instrument — Swifor the rescission of a con- 
tract.-^Tme from which limitation runs. — JSqui* 
table estop f el, — B., P., and 0-. sued to cancel a lease 
of certain land on the ground that the lessor was 
not competent to grant the same, the defendants 
being the lessor and the lessee. The lessee’s defence 
to the suit was that the lease had been executed with 
B^s knowledge, who caused it to he attested and 
registeied; that it was recognised and adopted by P 
and 0 , who allowed the lessee to take possession of 


I.IMITATI017 ACT, 1877, avt.m.--eontinutd. 
, and art. 114 — continued, 

such land and accepted rent from him in respect 
thereof ; that under these circumstances the plain- 
tiffs were estopped from denying the lessor’s com- 
petency to grant the lease; and that the suit was 
barred by limitation, as more than three years had 
elapsed from the date of the lease. The lower Ap- 
pellate Court affirmed the decree of the Court of first 
instance in favour of the plaintiffs on the ground 
that the lessee was aware that the lessor was not 
competent to grant the lease. Meld, on second ap- 
peal by the lessee, that the limitation applicable to 
the suit was to be found in No, 91, schedule II of 
Act XV of 1877, and not No 114, that last article 
referring to the rescission of contracts as between 
promisors and promisees, and not to suits by third 
parties to have an instrument cancelled or set aside; 
and that, as regaids B , inasmuch as the existence 
of the lease became known to him at the time of 
its execution, and three years from that time had 
expired, the suit was barred by limitation. The pro- 
per issues as between P. and (? and the lessee 
were framed and remitted for trial Bhawani 
Peasad SiNas n. Bisheshab Peasad Mise 

[L L. B., 3 AIL. 846 

4. ' — Suit for cancellation of 

instrument, — Mahomedan law — Gift. — Suit for 
possession of immoneahle property. — One of the 
heirs of a deceased Mahomedan sued for her share 
under the Mahomedan law of the estate of the 
deceased, and to set aside a gift of his estate by the 
deceased, as invalid under that law, by reason that 
possession of the property transferred by the gift 
had not been delivered by the donor to the donee. 
Meld that, because the suit was not brought within, 
three years from the date of the gift, it did not 
necessarily follow that the suit was barred by article 
91 of the Limitation Act, 1877, inasmuch as the 
plaintiff’s title to impeach the gift pould only accrue 
from the moment when, by receipt of possession, the 
gift had become operative by law. Mbda Bibi r, 
Imaman Bibi ^ . . I. Ii. B., 6 AlLi 207 

5. — Suit for cancellation of 

instrument — Specific Belief Act (I of 1877), s. 39, 
— Suit for declaratory decree —The plaintiff, alleg- 
ing that he was the proprietor of certam land, that 
defendant No 2 had wrongfully and fraudulently 
mortgaged it to defendant No. 1, and that defend- 
ant No. 1 had apphed for foreclosure of the mort- 
gage, and notice of foreclosure had issued, claimed 
^'that, the mortgage deed being set aside, the land he 
protected from the illegal foreclosure, by cancelment 
of the foreclosure proceedings.’^ Meld that the suit 
was not strictly one for the cancelment or setting 
aside of an instrument to which the limitation in 
No. 91, schedule II of the Limitation Act, 1877, 
would apply (which relates to suits of the nature of 
those referred to in section 39 of the Specific Relief 
Act), but rather one for a declaratory decree. Sobha 
Pandby V. SahodeaBibi . I. Ii. B.. 5 All., 322 

0 , and art. 144. — Suit to 

cancel instrument — Champerty. — The plaintiffs sued 
for possession of certain immoveable property ''by 
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LIMia?ATI01ir ACT, 1877, art. 91 and art. 

144 — continued 

avoidance of a spurious deed of gift ” executed liy one 
AT, deceased, m favour of the defendant Per 
Steaight, J — That the suit v-tis governed by article 
144, and not article 91, schedule II of the Limitation 
Act, 1S77 Per STtrAET, C J — That the suit was 
governed by article 91, and not article 144, schedule 
II of that Act. Sikher Chand v. I>uljpuity Singhy 
I L S y 5 Calc , 363, distinguished Hazaei Lal 
V, Jadaxtn Si^-an . . I. Ii. B., 5 All, 76 

7. ■ ■ — ' Suit to set aside fraudu- 

lent deed — Minoi'ity — Fraud — Where a deed of 
sale is found to be a forgery executed in fraud of a 
person during his minority, the date from which to 
compute his knowledge of the fiaud piactised on him, 
in the absence of proof that he had before maiority 
the knowledge required, is the date on which he at- 
tained ma-|ority Kulyait CHtTEH- Mookeejee v 
Bipeo CkTJE^" PuEAiL . . 6 W. B , 321 

art 92 {1871, art. 93). 

SeekRT 144 (1871, ART 145) — Interest te 
Immoveable Peopeety . 2 C. L. R., 10 

L Suit to set aside will — 

Fraud — Cause of action — Where no fraud is al- 
leged, the three years’ hmitation in clause 93 of the 
second schedule to the Limitation Act of 1871 'tvill 
run from any attempt to enforce the mstrument, 
although that attempt might not have been known to 
the person who brings the suit to declare it a forgery 
Plaintiff and defendant were the widows of tw-o joint 
uterine brothers Defendant alleged that plaintiff’s 
husband had left his share by wull to the husband of 
defendant Plaintiff alleged that the wiU was a for- 
gery, and bi ought a suit for a declaration of her right 
to her husband’s share after setting aside the wilL 
Meld that the substance of the claim being for a de- 
claration of right, and not to set aside the will, the 
suit was not governed by the three yeais’ hmitation 
provided by clause 93, schedule II, Act IX of 1871. 
NiSTAEINY DaSSEB V AlfX7NDM0YB DaSSBB 

[2 a L. B., 561 

2. Attempt to enforce deed — In 

a suit in which the plaintiff had obtained a de- 
cree, and the defendant had appealed to Her Majesty 
in Council, a third party applied to be added as a 
respondent, on the ground that, by registered deed, 
the plaintiff had conveyed to him a share of the pro- 
perty decreed. The defendant objected that the deed 
was a forgery ; but an order was made that the ap- 
plicant should be joined as a respondent, without de- 
ciding whether the deed was or was not genuine, and 

without prejudice,” in the words of the order, to 
any action or proceeding by the defendant ” JSeld 
that the setting up the deed and insisting upon it for 
this purpose constituted ‘‘ an attempt to enforce ” it, 
and that a suit brought more than three yeais after 
the making of that order, by the appellant against 
the party so joined as a respondent, to have the deed 
set aside as hemg false and fabricated, was barred by 
limitation under Act IX of 1871, schedule II, clause 
95. Faehaeuddin Mahomed Ahsan Oeei- 
ciAJD Teustee of Bengal , I. Ii. B,, 8 Oalc., 178 

[10 C. L. B., 170 


LmiTATIOH- ACT, 1877, art. 9Z-conUnued. 

S C. Faehaeitddin Mahomed Ahsan Chow- 
DHEY v Official Teystee of Bengal. Ali- 
MITNISSA XhaTOON V OFFICIAL TeUSTEE OF 
Bengal Sha Sufi Sufila o. Official Teus- 
TEB OF Bengal . , Ii, B , 8 I A., 197 

Affirming on appeal the decision of the High Court, 
where it was held that a suit to declare the for- 
gery of an instrument issued or registered or attempt- 
ed to he enforced is required by article 93 of schedule 
II, Act IX of 1871, to be brought within three yeais 
of the date of the issue, registration, or attempted 
enforcement of the document, whichever may first 
happen, and if a document has once been used, or 
attempted to be used, a party ha\ing notice of such 
use or attempted use cannot, after the expiiation of 
three years fi om such use or attempted use, bring a 
suit to have it declared a forgery by reason of any 
further attempt to make use of it. Paehaeooddees’ 
Mahomed Ahsan u. Pogose 

[L L. B., 4 Gale., 209 
2 C. Ii. R., 573 

art. 95 a87l, art. 95; 1859, s. 10). 

See Art 138 . . L Ii. B., 6 AIL, 75 

Suits to set aside decrees obtained by fraud weie, 
under Act XIV of 1859, governed by clause 16 of 
section 1 Ameen Chand t>. Oomeid Singh 

[1 Agra, 114 

1. Fraud, — A. isold a decree 

obtamed by him undd^ Regulation VII of 1799 to B , 
but after the sale realised the decree from the judg- 
ment-debtor On application by B for execution, on 
2nd January 1862, the fraud was discovered, and B. 
was referred by the Collector to the Civil Court. On 
2nd Octobci 1866 B brought his suit for recovery 
of the purchase-money from A Eeld that the period 
of limitation ran fiom the discovery of the fraud. 
The suit was not baned Gopal Chandea Dey 
«. Pemu Bibi 

[1 B Ii. B, A. C„ 77: 10 W. B, 104 

See Eadhanath Das i, Elliott 

[6 RUB, 530 
14 Moore’s I A., 1 

S C. Eadhanath Doss v Gisborne L Co 

[15 W. R , P. C., 24 

2 ^ ■ - > Frcnid, — Suit to recover 

purchase-money and costs . — In -la suit to recover 
fioiu the defendant the amount of purchase-money 
paid by the plaintiff upon a sale to him of certain 
lands by the defendant’s father and the costs meurred 
by the plamtiff m defending his title to the property 
agamst a prior purchaser for the same land from 
the defendant’s father , — Eeld that the cause of 
action arose on the discovery of the fraud upon the 
plaintiff, and that there was knowledge of the fraud 
at all events m October 1859, the date of the judg- 
ment of the Civil Court af&rnurig the title of the 
piior purchaser, notwnthstandmg the presentation of 
an appeal from that decision, and notwithstanding that 
the plaintiff remained m possession of the land until 
1861. The present suit, having been hi ought more 
than si± years after the judgment of the Civil Court, 

5o 


in 
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LIMITATIOM- ACT, 1877, art. 85— coaijW. 
was held to he haired EAMASWAMy Mudam «. Va- 
liAiiTDA MsdaIiI alias Aixathobax Mudam 

[4 Mad,, 266 


Aet XIV of 1859, s. 10.- 


O 

-Cl,.*, r vj xuui/f O'. J.U , — “ 

Fraud failure to ^ay share of revenue, — Section 
10 of the Act of 1859 was held not to apply to 
a case where one of two co-owners of a putni fraudu- 
lently failed to pay Ins shaie of the rent and pernut- 
ted the putni to be sold by the zemindar for arrears^ 
but the cause of action in a suit against hi-m by the 
other sharer was held to have accrued at the date 
of the sale. Bhuo-wan Ghotdee Roy c. Raj 
Chu2ti)jee Roy • . , 9 W. B., 563 

4. — — Fsctension of time on ac- 

count of fraud —Article 95, schedule II of the Limit- 
ation Law, provides a period of limitation in extension 
of the period which, m the absence of fraudulent 
concealment, would, under some other article, apply 
to a suit, and not a period less than that which under 
ordinary circumstances would he allowed for a suit of 
the same nature. Oeeitdeb IJabaif Mookeejbb d. 
GirnAjiHirE Dey • . . 26 W. B., 476 

5, * Fraud*'<-~8uit for possession 

of immoveable property,--^Asticle 95 of the second 
schedule to Act IX of 1871 was not mtended to apply 
to suits for possession of immoveable pioperty when 
fraud IS merely a part of the machinery by which the 
defendant has^ hept the plamtifc out of possession. 
That aiticle has Reference to cases where a party has 
been fraudulently induced to enter into some transac- 
tion, execute some deed, or do some other act, and 
desires to be reheved from the consequence of such 
act. CicuNEEE IjfATH Chotohey V, Tibthanune 
Tsazoob 

[I. Ii. B., 3 Calc., 604: 2 C. L. B., 147 

Suit to set aside decree 


ootained by fraud, — Suit against express trustee 

Certain of the grantees of lands, granted for the 
mamtenance of the grantees and the support of 
a mosque and other rehgious purposes, sued for 
Je removal of the supermtendent of the property 
from his officb. The parties to this suit entered into 
a compromise, which made certain ariangements for 
the management of the property, and a decree was 
made m accordance with the compromise. The 
^antees who were not parties to this suit then sued 
the grantees who ^rere, to set aside the compromise 
and decree on the ground of fraud. MeU that the 
smt fell within the terms of Ko. 95, schedule II 
or the Limitation Act, 1877, and there was nothmff 
about it which made the exemption of section 10 
of that Act apphcahie to it. Mtjhammae Bakhsh 
Muhammad Aii . I. l. B., 6 AH., 294 


7 . 


and arts. 12 and 144,- 


Suit for relief on the ground of fraud -Suit to set 
aside execution sale, — Suit for possession of immove- 
able property, and his three minor sons were 
joint owners of a viUage. This .gr. hypothecated 
hy deed of simple mortgage to J, Subsequently 
Z, executed another deed of mortgage to e7, part 
of the consideration whereof was the canceUation of 
the former bond, which was paid off and extinouish- 
ed accordingly, J., hoivever, traudulently caused it 


LIMITATIOTT ACT, 1877, art. 95 and arts. 

12 and 144 — continued, 

to appear from the novating document that the 
toimei mortgage was still alive, and attei the death 
ox Z,y put the bond in suit against Z'a widow, who, 
being Ignorant of the fraud, confessed judgment as 
guardian of hei minoi sons The entire nghts and 
inteiesfc of Z’s heirs were sold m execution of the 
decree so obtained by J Subsequently the fraud was 
^scovered, and Z^s sons brought a suit to set aside 
the execution sale and to recover possession of the 
property first mortgaged In regard to three f oui ths of 
this property, they prayed that “possession might he 
awarded to them by establishment of their right and 
share, by amendment of the revenue papers.^^ In 
regard to the remammg one fourth, they prayed for 
possession “hy right of inheritance to by can- 
celment of the execution sale and of the fiaudulent 
deciee. They further alleged that they had first 
become aware of the fraud upon the day when they 
obtained from the registration office a copy of the 
novating instrument in which the fraudulent entries 
were contained. Meld that the law of limitation 
apphcahie to the case was not that contained m 
article 12, nor in article 144, but that contained 
ip article 95 of schedule II of the Limitation Act, in- 
asmuch as fraud vitiates all thmgs, and prevents the 
application of any other law of limitation than that 
relief from its consequences. 
Seldy further, that the knowledge predicated by the 
terms of article 95 of schedule II of the Limitation 
Act IS not mere suspicion, hut such defimte knowledge 
as enables the person defrauded to seek his remedy in 
Court Meldy under the circumstances of the present 
case, that the burden of proving such knowledge 
on the part of the plaintiffs, prior to the date alleged 
by them, lay upon the defendants IsTatha SiNia-H r 
e ODHA Simu , I. L. R., 6 All , 40G 

8. — and arts. 03 and 64:.Smi 

on indemnity bond —-Fraud — Cause of action — On 
the 27th July 1868 plaintiff received from defendant 
an indemnity bond, promising to indemnify plaintiff 
against the mishehavioui of a third person. On the 
4tn June 1870 the thnd person committed an act of 
embezzlement. In an action brought by plaintiff on 
the 28th June 1873 on the indemnity bond, the first 
L-ouit held the claim haired under clauses 63 and 84 
of schedule II, Act IX of 1871. On appeal that de- 
cree was leversed, and the claim allowed under 
clause 95 of the same schedule. The High Court 
on special appeal, held that clauses 63 and 84, and 
not clau^ 95, applied to the case, as the suit was 
one, n^ot for relief on the ground of fraud, but for 
breach ot a contract to indemnify against fraud Sha- 
pueji Jah:ah<^ieji v, Supeeintehdeht op the 
P ooHA City Jaie . , . 12 Bom., 238 

9. 


Fraud, — Sale for arrears 

of revenue,— Act XI of 1859 y s 33,— Act XX of 1871, 
II art. 14 —When one of several co-sharers fm- 
dulently contrived to have an estate brought to sale 
for airears under Act XI of 1859, and purchased it 
in the henami of Ins soxiy—Meld that another co- 
shaiei aggiieied by the sale could mamtam a suit to 
have the property icconveycd, though the peiiod 
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limited by section 33 of Act XI of 1859, and article 
14 of the second schedtde to Act IX of 1871, for a suit 
to set aside the sale, had expired. The article which 
apphes to such a suit is article 95 of the latter Act. 
BHOOBinsr CHuiniEE Sb2j Eam Soonhee Subha 
Mozoomdab . . . I. It. B., scale., 300 

- Smt to set aside frau^ 
dulent revenue sale , — Suit to set aside a sale of land, 
sold as if for an ears of revenue under Act II of 1864 
(Madras), on the ground of fraud, and to recover 
possession of the land from the purchaser, who was 
alleged to he party to the fraud. Seld that the 
suit was governed by article 95 of schedule II of the 
Limitation Act, 1877. Vekeatapathi v Stjbba- 
ma3^a .... I. It. B., 8 Mad., 457 

11 . and art. 96.— for 

money yaid under Land Acquisition Act, — Fraud or 
mistaJcCi "knowledge In 1876 K sued AT. on a 
bond, dated 26th December 1869, for E5,000, by 
which certain land in the distnct of South Tanjore 
was hypothecated as security for the debt, and ob- 
tamed a decree on the 6th of April 1876 for the sale 
of the lands, which he purchased on the 17th August 
1876 for E6,000, K then discovered that part of 
the land hypothecated, situated within the jurisdic- 
tion of the Subordmate Court at Kumbakonam, had 
been acquired by a railway company under the Land 
Acquisition Act m 1874, and that the compensation, 
B460 (claimed by M^s mother, who sold the land to the 
company], was lodged in the treasury of Kumbako- 
nam inthe name of M*s mother K, havmg apphed 
to the Subordinate Court for an order for payment 
out of this sum, the Court, by order dated 28th Feb- 
ruary 1880, duected that the question of title to the 
money should be decided by suit, K, then sued Af. 
as the sole heir of his deceased mother in the District 
MunaiFs Court of Tiruvadi (where M, resided) for a 
declaration of right to, and to recover, the said sum 
of B460. The suit was hied on the 4th September 
1880. On the 16th April 1880 M assigned his m- 
terest in the money sued for to F, who was made de- 
fendant in the suit on his own apphcation and 
pleaded that the suit was barred by limitation, inas- 
much as more than three years had elapsed since the 
money was paid by the railway company. Held 
that the suit was not barred by limitation, as the com- 
pensation was awarded to M mother either through 
fraud on her part or mistake on the part of the Col- 
lector, and K, did not become aware of the fraud or 
mistake until within six years of the suit (articles 
95, 96, of schedule II of the Limitation Act). Ven- 
EAPA VlEABA&AVAEYAEGAB V, KeISHNASAMI AX- 

EA 2 J 0 AB. . . . I. Ii, B., 6 Mad., 344 

— art 86 (1871, art 87). 

See Abt. 95 . I, Ij. B., 6 Mad,, 344 

Lmgal Act TUI of 1869, s, 27, 

^Smi for money fatd m excess of road cess , — In a 
suit to recover money alleged to have been paid by 
the plaintiffs to the defendants in excess of the sum 
demandahle by the latter from the former on ac- 
count of road cess , — Held (reversing the decisions 
of the Courts below) that the suit was governed, not 

III 


LIMITATIOIT ACT, 1877, art m--contmued, 

by the special law of hmitation contained in sec- 
tion 27, Bengal Act VIII of 1869, but by article 96, 
schedule II of the Limitation Act, XV of 1877. 
Matsxjba Kate Kinrou v Steel 

[I. L. B., 12 Calc., 533 

art 87 <1871, art, 88). 

See Aet. 62 . L Xu B., 8 All^ 273 

L — Accrual of cause of action, 

— ^In a suit brought on the 29tli July 1867, to lecover 
back a deposit of purchase-money paid in September 
1863, it appeared that the vendor had re-sold the 
estate, and that the plaintiff thereupon sued for and 
ohtamed a decree for specific perfoimance against the 
vendor and the purchaser at the le-sale. On appeal 
by the purchaser at the re-sale this decree was 
reversed on the 29th August 1865 Held that the 
suit to recover back the deposit was not barred, since 
the cause of action for its recovery did not accrue 
till 29th August 1865. Ramjat Dey v Seieath 
Sims . 2B.Ii. B., A. C., 170:11W.B.,24 

2, Suit to recover money paid 

on consaderaiion which has failed, — M had entered 
into a contract with 8 . to grant him a zur-i-peshgi^^ 
lease, and in consideration of an advance of B400 
agreed to execute the same withm one month from 
the date of the agreement, the 30th of April 1869. 
S, sued to enforce the^agreement on thb 22nd of July 

1870, hut the suit was dismissed orfthe ground that 
8 , had committed a breach of contract in faihng to 
pay the consideration for the lease On the 30th of 
July 1874 8 . instituted a suit to lecover the B400 
advanced to M. It was held that the suit was 
barred by limitation under the provisions of Act IX of 

1871, second schedule, 98. Bakbeal Lal v Jaeib 

Ali 7 ISr. W., 198 

art. 98 aB71, art. 99). 

jSees. 10 . . I. X. B., 9 Bom., 373 

— Smt to recover mc^ney paid for 

tenure cancelled hy sale for arrears of rent , — A suit 
to recover consideration-money paid for a dur-putni 
cancelled hy the sale of the putm for arrears of 
rent was governed by the geneial rules of limitation 
under Act XIV of 1859. Jfdooeath Bhxxtta- 
oeaejee V, Bobo Keisto Mooeecjee 

[3 W. B., S. O. O. BeL, 2 

art, 99 (1873^ art. 100), 

Dnder Act XIV of 1859 the penod of limitation 
was SIX years for the suits mentioned in the first 
part of this article,-— uis: , suits by one who had paid 
the whole amount of a joint decree. Juheelite 
n, WaiiEBE AsatED \ . .10 W. B., 31 

Dooeoaseohee Dossbe Dooeg-a Betjej 

[2 W. B., 266 

Kobo Keisto Bettej u, Bajbtjllttb Bheej 

[3 W. B., 134 

1 . — ■ 8uit for contribution, — 

Omse of Under article 100 in schedule 

5 0 2 
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II of Act IX of 1871, when a person has paid 
more than his own share of a joint decree, limita- 
tion runs against a suit for contribution from the 
time that the excess payment is actually made to the 
decree-holder. Eadha Keisto Balo v Ritp Chuw- 
vm mwBY . . . . 3 C. li. B., 480 

- Suit for coniribuiion,^ 
Joint haliUty under decree,--- Queer — ^Whether, 
m a suit for contribution, on the ground that the 
plaintiff and defendants were jointly liable under a 
decree, in execution of which the plaintiff's property 
alone was sold, the limitation prescribed by article 
100, schedule 11 of Act IX of 1871, is applicable, 
or that prescribed by article 118, schedule II of 
the same Act Pfokoeuddebn Mahombb Ahsak 
13, Mohima CHTJiirDBa CaownHE-y 

[1. L. R., 4 Cale., 529 
The period of Emitation for suits mentioned in 
the second part of this article,— •riar , suit by a sharex 
in a joint estate who has paid the whole revenue,— was 
also SIX years under the Act o£ 1859. Shades Lal 
n. Bhawaheb , , , ^2 If, 52 

CHOHAaiTB ®. Thahoobeb Sihgh . 1 Agra, 123 

And the cause of action in such a suit was held 
to arise from the same time as is now expressly 
enacted. BuirwABEB Mohto Saha ®. Pbahnath 

^ • . . . aW.B,159 

Kaddy Shkki^jb Shndyaii Httbo Sunkub Snir- 

• • • . . 7 W. B„ 29 

art. 102. 

Suits for wages other than those specified in clause 
2 of section 1 of Act XIV of 1859 were governed 
by ^use 9 or 10 of that Act. Jumha Pbbshad 
^-BhiehSeih . . ■ . 1 Agra, Mis , i 

Bitio (JoPAii Ghosh o. Maokintosh 

[6 W. B., Civ. Bef., U 


. r~ /«»• ^ages.—Canse of 
ocfoo®, Aeornal of —Wages due to an employi 
leaving his employer’s service would he due on the 
date when he le^ the service, and any suit for those 
w^es miMt, in the absence of any subsequent account 
staM Md settled between tbe partie^ be brought 

COBKIKDALB .... 19 W. E., 159 
Upholding on review, MaoCoekhtdale ®.Totrir& 

[18 ■W. B., 466 

^"" 104 “®’ 

These articles give the result of, and adopt the 

d~Ltl®\o*31 P-5' 

^WAEAMISSA ®. RisaN- 
HISSA Bbgpm . 5 B. L. E., 84 : 13 W, E., 371 

Mtoieeka b Jpmeeda , u B. L. E., 875 

[Ii- B.. I. A., Sup. VoL, 135 

KHATOEAITKISSA V, SAiroOLLA Xham- 

Nathp ® Dato . 2 Bom., 309 : 2ndEA,’ 293 
S. C. Baud ®. Nathu l lud. Jur., M. S, 112 


IiIMITATIOISr ACT, 1877, arts. 103, 104— 

conimued. 


I* " Demand of portion of 

dower --Cause of Where a wife demanded 

only a portion of her denmohr or dower from her 
husband, limitation as to her claim to the remainder 
will count from the date of her husband's death, and 
not from the date of her foimer demand. Beg-oo 
Jaitn 13 Gashbe Bbbee . 6 W. R., Civ. Ref., 19 

As to deferred dower (article 104) Mahae Ali 
Amani . . 2 B. L. B., A. 0., 308 

Mehean V, Kxtbieak . 6 B. L. B„ 60, note 

Khajabannissa t). Risakfissa Bbgttm 

[5 B. L, R., 84 : 13 W. R., 371 
MiriiLEEKA V, dUMEEBA . 11 B. Ii R., 375 
[Ii. B„ I. A., Sup. VoL, 135 


2. Suit for dower, — Wrong- 

ful possession , — lu a suit to recover the balance of 
dower-money, it appeared that the plaintiff's husband 
died m 1845, and the suit was instituted m 1867; 
and that the plaintiff had been in possession of her 
husband's estate in heu of dower up to 1861, and had 
continued m possession, uudei a compromise with the 
heirs, till 1866. It appeared, however, that in 
another suit she had been declared not entitled to 
possession Seld, her suit was barred. Kaesttm:- 
KISSA V, WAHEDtrsnsriSSA 

[3 B. I,. R., A. C., 176, note 

Mahomed Fabz 13 , Oomdah Begitm 

[6 W. R., lU 


uuuw uutj jsicij or j.ooy me sis ana not the twelve 
years' period of hmitation was held to apply to suits 
for dower, as the right was held not to constitute an 
interest in immoveable property. Mahabtj Bibi v, 

Bom., 430 


Waeeah 13, Saheeba . , 8 W. R., 307 


Unless it was sought to charge it on immoveable 
propel ty by establishing a lien thereon. Janee 
Khanem 13, Amatood Ratima Khatooe- 

[8 W. R., 51 

S C on appeal, Woomatooe Fatima Beghm v, 
MBEBXTNMTJi^EiisaA Khakhm . 9 W. R,, 818 

Waeeah V Saheeba , , 8 W. R., 307 

In the latter case, — that is, where it is sought to 

make the dower a charge on immoveable property, 

the suit would now probably come under article 132 of 
the Limitation Act. 


3, — - — - Contract to hold moneg 

on loan,— Repayment to he made ly husband in case 
of divorce. Dower . — ^In the case of an advance of 
money on a contract that it should he held on loan 
by the husband (a Mopla following the Mahomedan 
law) without liability to interest, the repayment to 
be made by the husband m the event of a divorce 
place, or out of his effects at his death,— 
Meld that the Mahomedan law of dower was not 
apphcable to the suit, and that the period of hmita- 
tion was three years from the date of the divorce or 
tile death of the husband. Anontmotts Cash 

[6 Mad., 280 
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art 105 aSTl, art 105). 

Under the Act of 1859, the sis years^ period of 
limitation was applicable to suits of the nature de- 
scribed m this article (suits by a mortgagor after a 
mortgage is satisfied for surplus collections received 
by the mortgagee). 

See Lalii Doss tj. Jahai. Ali 

[B. Ix. R., Sup. VoL, 901 ; 9 W. R., 187 

art 106 a871, art 106). 

See Abt, 120 . I. Xi. R., 4 All, 437 

To suits of the nature described in article 106 
(suits for an account and share of the profits of a 
dissolved partnership), the six years’ period of limit- 
ation applied under the Act of 1859. Jwaia. Peb- 
SHAD V Kebab Nath . . .3 Agra, 176 

Ntfesikgh Doss «. Naeain Doss . 3 IST. 217 

BhTJTOO EaM V, PUHUB Chowbhby 

[7 W. R., 36 

Kabee Keisto Chowbhey u. Haeah Chunbee 

Dbx . , . . . 19 W. R., 217 

1 . Smt %n nature of partner- 

shp Plaintiff was in the service of the 

principal defendant (C), who was carrying on a part- 
nership bnsmess with another as founders and en- 
gineers. During such service, plaintiff, C, and a 
third party entered mto a ^omt adventure or partner- 
ship, with respect to the purchase, employment, and 
sale of a steam tug, the profit or loss to he shared 
equally, — it hemg arranged that C, should retain in 
his hands plaintiff’s monthly salary and appropriate 
so much as might be necessary to plaintiff’s share of 
the expenses. After sale of the tug, the account was 
made up, showing a separate loss to each partner of 
B2,341, and was allowed and approved by each some 
time prior to 29th July 1868. On the date last 
mentioned plaintiff signed an account between him- 
self and 0, in which a balance was struck m plam- 
tiff’s favour, and immediately reduced by payment of 
a part to R4,054. On the same date, G instructed 
hia clerk to wnte to plaintiff claimmg to deduct 
board and lodgmg expenses, and on 30tb July 
1868 plamtiff replied refusing to allow the deduc- 
tion. A further portion of the balance was after- 
wards paid by C, On the 31st July 1871, plaintiff 
instituted a suit against C, and the third partner, 
framing bis claim as if it were m the nature of a 
partnership demand. JBeld that, on the 29th July 
1868, when plaintiff signed the accounty and a 
balance had been struck, all partnership transactions 
had ceased between the parties, and that he was en- 
titled to sue <7. for the balance of all salary and 
moneys in C.’s hands; but that his claim was not a 
partnership demand. MacCoeeihdale v Youira 

[18 W. R., 466 

S C. affirmed on review. Young «?. MacCoekin- 
BAX>E « • • « . 19 W • R., 159 

art. 107 <1871, art 107). 

Under Act XIV of 1859, six years was the period of 
limitation for the suits mentioned in this article 
(suits by the managei of a joint estate of an undi- 


lilMITATIOlN ACT, 1877, art 107 — conti- 
nued, 

vided family for contribution in respect of a payment 
made by him on account of the estate). As to the 
cause of action, the decisions weie in accordance 
with this article. 

See Ram Keishna Roy i?. Maban Gopal Roy 

[6 B. Ii. R., Ap. 103 : 12 W. R., 194 
Bimaba Debi v Taeasxjnbaei Debi 

[6 B. B. R., Ap., 101 : 14 W. B., 480 

art. 109 (1871, art 109). 

1. _4ct XIV of 1859, s 1, cl 

16 — Sutis for mesne profit's — Six years was the 
period of limitation for suits for mesne profits, under 
clause 16, section 1 of Act XIV of 1859. Labba 
Gobinb Suhayb V Munohue Misses 

[1 W. R., 65 

Ram Sttettn Singh v Gooeoo Dyab Singh 

[1 W. B., 83 

Peatap Chanbea Btjetta v Swaenamayi 

[3 B. Ii. B., Ap., 81 
Issueeenitnb Butt Jha v. Paebtttty Churn 

Jha 3 W. R., 13 

Ramaput Singh v Fuebong . 3 W. R., 88 
Luchmun Singh ® Mieiam , 5 W. B., 219 
Muneeeam Achaejee Tueungo 

£7 W.B,173 

Babuk Beutt alias Ram BhUth v Bhoobun 
Labb . . . . 6W.B., 78 

Nawab Nazim of Bengab v, Raj Coomaeee 
Debeb 6 W, B., 113 

EaTTAMA NACHIAE SUBBAEAMA AIYAN. Ze- 
MINDAE OF ShITAGUNGA 7J. SUBEAEAMA AiYAN 

[4 Mad., 302 

Hueeehub Mookeejeb V Mobbah Abdoobbub 

[17 W. B , 209 
JuGGUT Chunbee Bhaboobt Shib Ceunbeb 
Bhadooey . • . .22 W, B., 255 

See also Modhoosoodun SANDYiPB 'o Sueoof 
Chundee Siecae Chowdhey 
[ 7 W. B., P. C„ 73 ; 4 Moore’s I. A., 431 

2, Cause of action — Suit for 

mesne profits, — In calculating six years’ mesne 

profits which the decree-holder was entitled to re- 
cover m this case, the cause of action was held to 
have arisen at the end of the year in which the 
ouster took place. Thaeoob Doss Achaejee 
Chuokbebutty V, Shoshee Bhoosun Chatteejeb 

[17 W. R., 208 

Bam Chunbea Roy v, Ambioa Dossba 

[7 W. B., 161 

S, Cause of action — Hate of 

ascertainment of amount — Where the amount of 
mesne profits cannot be ascertained till after the end 
of the year, the cause of action was held not to arise 
until the end of the year. Byjnath Peeshab v, 
Babhoo Singh . . , ,10 W, B., 486 
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Thazooe Dass Roy Chowdhey v* Nobin Kbisto 

. . . , 22 W. B., 126 

^ Or m cases of dispossession, the date of disposses- 
sion IS the date when the cause of action arises m 
suits for mesne profits. Ekbai. Ali Khan « Kabee 
Peeshab 3 W. B., 68 

^ I>%spo$sess^on under decree 

subseqiiently reversed ly GounciL — Where a 

plaintiff had been dispossessed of lands under a decree 
of the Sudder Court, subsequently reversed by the 
Pri \7 Council on appeal, limitation as to his right to 
mesne profits during his dispossession ran from the 
date of the deciee of the Privy Council. Mashook 
Ali Khan u Jowala BHesh . 2 "W., 290 

JOYKTTETTN LALL tJ. ASHUBH KOOEE 

[5 W, B., 125 

5. ' Gatise of action, — JOispos- 

The cause of action in respect to mesne 
profits accrues on the date on which, but for the fact 
of dispossession, the plaintiff would have been en- 
titled to receive them. Lakhi Kant Bas Chow- 
BEY V Rah Byal Bas , 5 B. L. B., Ap., 61 

5. C. Litoehee Kant Boss v. Been Byal Boss 

[14 W. B., 82 

6. Default caused hy act of 

another party. — Assam, Suit for partition 

Where a pur^aser of a four-anna share was kept 
out of possession^ of a portion 5f the property sold, 
and having recovered judgment in a suit biought for 
possession and mesne profits against the vendor, an 
ariangement was come to ponding appeal, that withm 
a year the parties should appoint an arbitrator to 
fix on the shares and make a division, and in default 
of such appointment an apphcation should be made 
to the Hakim, but that if no such apphcation was 
made within the year, and a suit should be subse- 
quently biought, the paity sumg should lose his right 
to mesne profits, — Seld that, under the circumstances, 
the defendant having prevented the plaintiff from 
makmg the necessary application within the year, 
and proceedings having gone on for years to carry 
out the partition, the plamtiff was, on the termina- 
tion of those proceedings, entitled to sue for mesne 
piofits ^ Where proceedings were going on to effect 
a partition, the light to particulai properties being 
in dispute,— ijiat the right to mesne profits ac- 
crued at the termination of those proceedings, and 
that the party impropeily kept out of possession was 
entitled to^ sue lor all mesne profits during the 
period of his non- possession, subject to any grounds 
which the defendant could show which would entitle 
a Court of Eqmty to deprive the plaintiff of his 
rights. In a suit brought in Januaiy 1862, respect- 
ing property situated m Assam, mesne profits for 
twenty-eight years prior to 1854 were decreed, sub- 
ject to any equitable claims for deducting any portion. 
Act Xiy of 1859 not applying to Assam previous to 
July 1862, Hileamal Lahuei n Ghnomani Bbbi 

[7 B-Xi. B., 113 : 15 W. B., P. C., 38 
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estate are made up at tbe end of the ordinary year, 
mesne profits are nghtly treated as due at the end of 
each year, and interest may be added by way of dam- 
ages. Chowbhey Waheb Ali v, Jhmaye 

[19 W. B., 87 


8 . 


• Suit for, hy person restored 
to possession under decree of Drivy Council —The 
right of action to a person who is restored to posses- 
sion under a decree of the Privy Council does not 
accrae before the decision of the Pnvy Council, and 
he is entitled to interest on mesne profits from the 
tune of his ejectment up to one year after the deci- 
sion of the Pnvy Council, that being held to be a 
reasonable time to be allowed to him for commenc- 
ing his suit. Asmtubh Kooee v Joyeheitn Ball 
JOYEXTBITN LaLL V AsMTTBH KoOEB 

[5W.B.,125 

— • Smt for possession, — In a 
suit instituted after Act XIV of 1859 came into 
force, mesne profits can only be recovered for the six 
years next preceding the institution of the suit A 
regular suit for mesne profits will lie after a suit for 
possession, if m the latter suit no question of mesne 
profits was raised or decided Peatap Chanbba 
Bbeha V, Swaenamayi 

[3 B. L. B., Ap., 81 : 12 W. B., 5 

10 . 


7. — Deriod when due — Time 

for mahing up Where the accounts of an 


Suit for mesne profits . — 
A claim for mesne profits during a period preceding 
the three yeais next before the filmg of the plaint is 
barred by Act XV of 1877, schedule II, article 109. 
KeISHNANANB V PaETAB NaEAIN SlNGf-H 

[1. L,E.J 10 Gale., 792 : L. E., U I. A., 88 

. ftnd art. 40. — Mesne pro- 

^s misappropriated. — Suit for mlue of crops ^ 
The defendant obtained a decree in a suit brought 
against the plaintiff for arrears of rent and foi eject- 
ment, in execution of which he evicted the plaintiff 
fiom his holding, and, after getting possession thereof, 
carried away certain ciops which weie then standing 
on the ia^d. The plaintiff appealed from the decree 
obtemed by the defendant, and on appeal it was set 
aside, ^ the plamtiff depositing the rent due, and the 
plaintiff recoveied possession of his tenure. Seld 
t^t such a suit was a suit ^‘for profits of immove-» 
able property belonging to the plamtiff wi'ongfuUy 
received by the defendant” within the meaning of 
Act IX of 1871, section 109, and not a suit for “ com- 
pensation for any wrong, malfeasance, nonfeasance, 
or m^easance, independent of contract,” withm the 
meaning of article 36 of the same Act, Shxteno- 
moyee V. Pattaebi Sieeae 

[I» Ii. B., 4 OhIc,, 625 

12 . 


— Suit for damages to per- 

mnal properiy.^VlmitM brought a suit to establish 
tos right to a fishery, which was finaffy decided m 
his f avour.^ After the final determination of the suit 
m which his title to the fishery was tried, he brought 
toe present suit to recover damages, and the Small 
Cause Court decided that the suit being for damages 
to personal pioperty ought to have been brought 
within a year from the time of the injnry having been 
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committed Seld tliat tlie stut was not one for 
damages for injury to personal property, but for 
mesne profits, and that tbe six years^ limitation wass 
applicable to it. Elahbe Buksh r. Sheo ^Naeaiit 
S iFaa: . . . , , 17 W. R., 360 

art no a871, art. HO ; 1859, 

s, 1, cL 8). 

1. — Suiis for arrears of rent — 

Suits for ai rears of rent were under Act XIY of 
1859 to be instituted witbin three years from the 
last day of the Bengal (or other) year in which the 
arrears claimed shall have become due. Gobind 
Kitmae Chowehby Habgopaii Nag- 

[3 B. li. E., Ap., 72 : U W. R., 537 

2. — 8u%i for arrears of rent . — 

Where a part-proprietor of a certain talook, who vas 
also a co-sharer m a fractional portion thereof, brought 
suits against his co-talookdars in the Revenue Court 
for arrears of rent without allowing any deduction on 
account of his share, which suits were dismissed for 
want of jurisdiction, and afterwards brought a suit 
for the rent for the same period m the Cfivil Court, — 
Meld that the suit was not one for the recovery of 
arrears of rent within the meaning of section 29, 
Bengal Act VIII of 1869, but was governed by the 
provisions of Act XIV of 1859. The suit was one for 
rent of land, and fell within the scope of clause 8, 
section 1 of that Act Gobiwdo Coomae Chowdhet 
fj, Maitsok . 10 B. It. R., 56 : 23^7*. R., 152 

3. Suit for compensation in 

shape of rent for land» — A suit to make the defend- 
ant hahle for compensation in the shape of rent for 
the land which he held in the name of his servant, was 
held to he not a suit for rent under Bengal Act VIII 
of 1869, and was subject to the six years’ limitation 
prescribed by clause 16, section 1, Act XIV of 1859 
Kishekbtjtty MissAiiir v. Robeets 

[16 W.R., 287 

4. Suit for compensation for 

use and occupation of land —Where a contract of 
lease was found to be a benami transaction, and the 
lessor, though he had all along received the rent from 
the ostensible lessees, was held to he entitled, when 
the tenure passed by sale in execution to a third party, 
to claim the rent due from the beneficial lessees, — Meld 
it was not a suit for rent, hut for compensation for 
use and occupation of the lands demised, and clause 
16 of section 1 of Act XIV of 1859 was apphcahle to 
it Debistath: Roy Csowdhey u. Gubadhtje Dey 
Pitambtte Sef Debkath Roy Chowebobt 

[18 W. R., 132 

As to section 1, clause 8 of the Act of 1859, see 
PouLSON Chowbhey . . 2 W. R., 21 

IJKKODA PEESAtm MOOKEEiTEE V, KeISTO CoOMAE 

Moiteo . 15 B.li. B., 60, note : 10 W. R., 6 

And Httbee Kishoee Roy t? Hue Kishoee 
Abhikaeee . . ,23 W. R., 134 

5 ^ Xir of 1839, s 1, el 

8 — Smtfor rent under henami lease — Use and qc~ 
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eupafwn — Plaintiff, who was the zemindar, having 
obtained a deciee against the auetion-purcbaser of 
a putni tenure held nndei his zemmdan for tbe rents 
of the years 1279, 1280, and 1281, and bemg unable 
to lealise the whole amount due under the same, 
subsequently learned that A , who had purchased a 
shaie in the putni from JB., who derived Ms title 
from the original defendant, had been in possession 
during these years. He then sued A. for the balance 
due under the first decree. This suit was filed on 
the 21st Baisack 1285 Meld that the second suit, 
whether it was governed by Bengal Act VIII of 
18C9, or by tbe general law of limitation, was 
barred, inasmueb as it vas a suit for rent and 
bi ought more than three years after tbe arrears 
became due JPiiamlur Sen v. Debnath Bop Chow- 
dhry, IS W B., 132, cited and distinguished Ram 
RUNJTJK CmjCKEEBTTTYY V. RiM LAEL MTHCHO- 

rADBYA . . . . . 5 C. li. B., 62 

art. 113 aSTl, art. 113). 

See Abt 144 (1871, aet 145)— Ikteeest 
IN Immoveable Peopeety. 

[25 W. R., 521 
I. B. R., 2 AH., 718 

See Speoittc Peeeoemance — Spboieic 
Peepoemance allowed 

[I.I..B*,3Mad., 87 

— jSale at fgnr valuation — 

Ascertainment of price . — In a suit for the specific 
performance of an agreement entered into m 1858 to 
grant a pottah when required, it appeared that the 
plaintiffs applied to the defendants for a pottah in 
1874, and in March 1875 the defendants finally 
refused to make the grant, and the plaintiffs there- 
upon instituted their suit for specific performance. 
Meld that they were not barred by limitation, as 
under Act IX of 1871, schedule II, article 113, they 
had three years within which to bring their suit from 
the time when they had notice that their right was 
demed. Hew Beeebhoom Coal Company ®. Belo- 
eam Mahata „ 

[I. Ii. B., 5 Gale., 175 : 2 C. Ii, R., 268 

S C. on appeal to Privy Council, where, however, 
this point was not dealt with 

[I. Xi. R., 5 Calc., 932 : L. R., 7 1. A., 107 

2. Specific performance.-— 

Trust — Laches.— lo. 1860, certain shares in a com- 
pany then formed were allotted to S., on the under- 
standing, as the plaintiffs alleged, that 120 of such 
shares should, on tbe amount thereof being paid to 8., 
be transferred to and registered m the Iwoks of the 
company in the names of the plaintiffs. In 1862 
the plaintiffs completed the parent to 8. in respect 
of the shares, and during his lifetime received divi- 
dends in respect of the said shares. S. died in 1870, 
leaving a wiU, probate of which was granted to the 
defendant as his executor. In a suit brought by the 
plaintiffs after demand of the shares from the de- 
fendant, and refusal by him to dehver them, to compel 
the defendant to transfer the shares to the plaintiffs, 
and register the same in their names, the plaintiffs* 
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case was that the shares had been held in trust for 
them, and that, conseq[neiitiy, their suit was not 
barred by lapse of time. Meld that the transaction 
between 5, and the plaintiffs did not amount to “ a 
trust for any specific purpose within the meaning 
of section 10 of the Limitation Act, or to a trust at 
all, but to an agreement of which the plaintiffs were 
entitled to specific performance , and the hmitation 
apphcahle was that provided by clause 113 of schedule 
II, Act IX of 1871, and therefore the suit was not 
barred. Nor were the plaintiffs disentitled to relief I 
by reason of any laches or delay m bringing the suit. 
Ahmed Mahomed’ Patted v, Adjbih Doopdy 

[I.l..B.,2Calc.,32S 

3, Suit for specific perform^ 

mce of contract. — Smt on award — Act I of 1877 
{Specific Relief Act), s SO — A suit for money, based 
on an award, which directs its payment by the de- 
fendant to the plaintiff, is virtnally a smt to have the 
award specifically enforced i and as by section 30 
of the Specific Rehef Act, 1877, awards are placed on 
the same footing as contracts, No. 113, schedule II 
of the Limitation Act, 1877, is apphcahle to such a 
suit. Sdkho Bibi u. Ram Sukh Das 

[L Ii. R., 6 AIL, 263 

4 ^ and art 144. — Vendor 

and purchaser — Contract of sale, — Suit for specific 
performance of contract, — &uit for possession of 
tmmo'oeahle property — A contract was made for the 
sale of certain immoveable property, in the event of 
the vendor obtaining a decree establishing his title to 
the property, in a suit which had been brought for 
that purpose. The vendor ohtamed such decree in 
that smt. The purchaser subsequently brought a 
smt “ to have a sale-deed executed and completed, 
and for possession of the property. It was contended 
that the limitation apphcahle to the smt was that 
provided by article 144 of the Limitation Act, 1877, 
and not article 113. Seld that the smt was essen- 
tially one for specific performance of contract, and 
the limitation applicable was article 113 The con- 
tention that, so far as the suit was for possession of 
immoveable property it should he governed by article 
144, was mvahd. The right to possession sprang out 
of the contract of sale, and the rehef by giving posses- 
sion was comprised m the relief by specific perform- 
ance of the coul^ract of sale, and could not he 
governed in this suit by any but article 113 But 
assuming the suit might, so far as limitation was con- 
cerned, be entertamed, still, as the right to possession 
was dependent on the contract of sale, if the smt 
could not he maintained for specific performance of 
the contract, it could not be maintained for possession 
of the property sold under the contract, Mdhi-itd- 
DIH Ahmad Khah n, Majdis Rai 

[I. L, B., 6 All, 213 

3. — "Breach of contract — Suit 

for specific peiformance — In a smt to enforce the 
performance of an agreement alleged to have been 
entered into between the plaintiffs and the principal 
defendants whereby the latter, in consideration of an 
undertaldng subsequently earned out, was to admit 
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the former, who were his uterine brothers, to a share 
of the property of his adopting father, which mclnded 
an interest m land,' — Seld that the defendant was m 
a position to fulfil that contract on the deaths of his 
adoptive parents respectively, and that plaintiff’s 
smt, not havmg been brought within three years 
of the dates of those deaths, was barred by limitation, 
MoHADEo Ladd v , Nttnddh Ladd . 12 W. B., 22 

: art. 114 (1871, art, 114). 

See Abt. 91 . L Ii. B., 3 AIL, 846 

art. 116 (1871, art. U6). 

See Abt. 62 . I. Ii, B., 5 Cale , 830 

L - M -— Suit for breach of contract. 

— In a suit to recover a sum of money (principal and 
interest) on account of rent paid for a certain monzah 
which had been farmed out to the plaintiff by defend- 
ant No, 1, hut of which the plaintiff could not get 
possession, — Held that the cause of action as laid in 
the plaint was a breach of contract on the part of the 
prmcipal defendant, and the action was one for 
damages fallmg under section 1 of Act XIV of ^ 
1859, within the meamng of clause 9 if the contract 
of lease was verbal, and withm danse 10 if it was in 
writing. The case was not that of a smt for breach 
of an imphed contract as distinguished from a con- 
tract of actual agreement, and the ohhgation of the 
defendant to make good the loss caused to the 
plaintiff was not one merely which the law raises 
upon a state of circumstances independently of any 
actual agreement, Bbooke v. Gibboh 

[19 W. B„ 244 

I Upheld on review • . . 21 W. B., 47 

2. Imp lied contract. — Contract 

to do repairs — Where the defendant employed the 
plaintiff to repair a bungalow, hut no express agree- 
ment was come to as to the payment for the repaiis, 
it was held that on the performance of the repairs an 
imphed contract to pay them fair value arose, for 
which the period of limitation was six years, as ruled 
in Umedchand SuTcamehand v. Bulakidas Lalchand, 
5 Bom , 0. C, 16. Naeo (Iahesh Datab v Mu- 
hammad Khah ... 9 Bom,, 280 

3. Contract between doctor 

and patient as to fees — ^WTiere a doctor is engaged 
to treat a patient without any arrangement being 
made at the tune as to his fees, there is an imphed 
contract, an action for breach of which was governed 
by the three years’ hmitation under section 1, danse 
9 of Act XIV of 1859 Htteish Chundbe Submah 
• 0 . Bbojonath CHxroKEEBirTTy . 13 W. B., 96 

4. Suit for money received by 

vakeel and paid to agents of client ^Cause of action. 
— vakeel received money for his chents, and gave it 
to them agent for dehvery to them ; the agent did not 
dehver it accordingly, and the vakeel was compelled by 
the Civil Court to pay it over again. The vakeel there- 
upon sued the agent for the money. Seld that the 
case fell under section 1, clause 16, of the Act of 
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Limitation, 1859. JSeldf also, tliat, treating tbe case as 
one of implied contract, the canse of action arose when 
the plaintiff was compelled to pay money which the 
defendant was legally bonnd to pay ; and, thirdly, 
that, if the defendant was in tmth the plaintiff’s 
agent, hnt had indnced the plaintiff to make him so 
by the frandnlent representation that he was the 
agent of the clients, the canse of action would have 
arisen at the discovery of the fraud Peistuballi 
SUBHAEAMABEDBI t?. BeIHASAJTT BAMAYA 

[2 Mad, 21 

6* — — Contract to supply goods* 

— 8mi for balance due,- — In a suit to recover a 
balance due for articles supplied to defendant on 
account current between the paities, where an oral 
contract existed to the effect that, on defendant’s 
giving chittis as security, articles of food for daily 
consumption would be supplied to him from plaintiff’s 
shop, the chittis to be returned to defendant at 
intervals after payment on presentation, it was found 
that plamtiff last, on the Ist Assar 1276, returned 
to defendant the unpaid chittis then on hand ; but 
defendant did not pay their amount. Subsequently, 
on different dates, he paid a portion. In a suit for 
what remained due, — Held that the breach of con- 
tract on which the suit was brought occurred when 
the defendant faded to pay, on presentation of the 
chittis, the amount then due and payable. Bah 
Doyab Kooedoo V, GooEoo Dass Sen 

[18W.E.,450 

6. Breach, of contract in not 

satisfying decree — Cause of action — Where 8 , for 
a valuable consideration, promised K to satisfy a de- 
cree outstanding against him, and, instead of carry- 
ing out his agreement, purchased the deciee, applied 
for its execution, and brought K*s pioperty to sale, 
K^s right of action accrued from the date of the ap- 
plication, not from the date of the sale. Mahomed 
Hadee V* Sheo Sbyvk Doobby , 6 N". W., 95 

7. — — 8mtfor trees on land after 

ejectment, — Cause of action, — A, having been in 
possession of garden land from 1850 as tenant of B, 
under a two years’ lease, contmued to occupy as yearly 
tenant till 1860, when he was ejected m a suit brought 
against him by JEf In 1864 A. sued on a clause in 
the lease which he contended gave him a right to re- 
move certain trees planted on tfie land. Meld that the 
breach of contract (if any) took place when B, took 
possession of the land together with the trees in exe- 
cution of his decree m the ejectment suit, and that 
A claim was barred by clause 10, section 1 of Act 
XIV of 1869. Sayaji v. XTmaji 

[3 Bom., A, O., 27 

8. — Smt on agreement to pay 

rent to creditor, — Cause of action — Plaintiff executed 
a zur-i-pesbgi lease to defendant for a term of 
years, and arranged with him contemporaneously 
that he (the lessee) was to make an annual payment 
(out of the rents payable to plaintiff) to a creditor of 
the plamtiff, with a view to clear off a debt. These 
payments, though made punctually for a time, were 
withheld while a balance of the debt still remained 
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due, to recover which the creditor sued the lessor 
(plaintiff) and obtained a decree. Meld that plain- 
tiff’s (lessor’s) cause of action agamst the defendant 
(lessee) arose from the date of the latter’s breach of 
contract,-— the date on which he failed to pay. 
ZooLEEE Be&um V. Bam StnairN Boy 

[10 W. B., 80 

9. - Suit for abatement of rent 

founded on agreement for measurement — Payment 
of same rent — Abandonment — In a smt for abate- 
ment of rent founded on an agreement that, at a 
certain time, the land should be measured, and if 
found less than the quantity named m the agreement, 
there should be an abatement of the rent, it was found 
that the plaintiff had never required abatement, but 
had continued to pay the rent six years Meld that 
the suit was barred % hmitation, the cause of action 
having arisen when the zemindar contmued to take 
rent according to the quantity of land named m the 
agreement Semble ^ — There might be ground for say- 
mg that the agreement was abandoned by the parties, 
Pkostjnno Moybe Dossbe V, Doya Moyee Bosses 

[22 W. B., 275 

10 Sale of goods on credit,--^ 

Breach of contract , — Where there vras a clause in a 
partnership agreement by which the defendants, the 
working partners, undertook to be liable for any out- 
standings m respect of goods sold, on credit, the sale 
of goods on credit was held not to be any breach of 
contract, and not to brmg the suit under clause 9 of 
section 1 ot Act XIV of 1859 Kadee Kbisto Boy 
Chowdhey V. Haean Chdndee Bey 

[19 W. R., 277 

IL Contract for manufactured 

indigo, — Breach of contract , — Certam factories, al- 
ready sown with mdigo, were given m lease by the 
Court of Wards 5 and the lessees agreed to take over 
all contracts and pay all expenses which had been in- 
curred for tbat season’s cultivation, depositing the 
amount of outlay mcm-red. The lease havmg been 
set aside by superior authority, the lessees agreed to 
give up the factoiies and all the indigo manufactured 
by them while m possession, on condition of being re- 
paid the amount deposited by them. In a suit to re- 
cover the value of the mdigo not dehvered , — Meld the 
suit was one for breach of contract and governed by 
clause 9, section 1, Act XIT of 1859 Bama Soon- 
DXTEY BEBIA V, JAEDINE, SkINNIE, & CO. 

[9 W. B., 867 

3 ^, Suit far breach of contract 

to deliver goods — ^The defendants were owners of a 
fleet of steamers plymg periodically along the coast 
of British India by which they undertook to convey 
for freight parcels of goods indifferently from and to 
specified ports. In a suit for compensation for value 
of gooi short delivered , — Meld tlit the suit was one 
for breach of contract to deliver, and was governed 
by article 115 of the Limitation Act, 1877 Beitisk 
India Steam Navigation Co n, Mahomed 
Esack & Co. . I. Xi, B., 3 Mad., 107 
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LmiTATIOSr ACT, 1877» art. 115 — eont^'* 

nned, 

13. and art. 120,— Bs-mar^ 

riage of Sindu widow — Oustom — Bieach of cori’- 
trad, — The plaintiff sued the defendant, who had 
married the plamtifc^s deceased bi other’s widow, to 
recovei, by way of compensation, the money expend- 
ed by his deceased brother’s family on his marriage, 
founding his claim upon a custom prevailing among 
the Jats of A^meie, whereby a member of that com- 
munity marrying a widow was bound to recoup the 
expenses mcurred by her deceased husband’s family 
on his mariiaare ISeld that the suit was one of 
the character described in No 115, schedule II of 
Act XV of 1877, and not in No 120 of that sche- 
dule, and the peiiod of hmitation was therefore 
three and not six years. Madda o, Shbo Baesh 

[L Ii. E., 3 AU., 885 

14, and art. 30.— 5?^^ 

consignee against railway company for non-^deli^ 
very , — Where a suit is brought against a railway 
company by the consignee of goods (not sent on 
sample or tor approval) for compensation for non- 
dehvery, the period of limitation is not two years 
(article 30), hut three years (article 115, schedule 
II of the Limitation Act, 1877), inasmuch as the 
consignor contracts with the company as agent for 
the consignee, and the property in the goods passes 
to the consignee on delivery to the company. Has- 
SAJi V, East Indian Eaitwax Companx 

" , [I. I*. E., 5 Mad., 388 

15, and art, 80. — Bill of 

lading, — Conto act, Breach of, for delivery of goods, 
— Onus of proof of loss of goods — Where a plaintiff 
brings a suit for breach of contract for non-dehveiy 
of goods under a hill of ladmg, it is not open to the 
defendant, after having denied receipt of the goods, 
to set up, or for the Court, after finding that the 
goods had been shipped but not delivered, to assume, 
without evidence, that the goods weie lost, m order 
to bring the case within article 30, schedule II of 
the Limitation Act of 1877. Ber Gaeth, Q, J, 
— Semhle, — WTaere a plaintiff sues for breach of con- 
tract and proves his case, the three years’ hmitation 
would be applicable, although the defendants were to 
prove that the breach occurred m consequence of 
some wTongful act of theirs, to which the shorter 
hmitation would apply. Mohansing Chawan v. Con^ 
der, I L.E, 7 Bom*^ 4:78 , and British India Steam 
Mamgation Company v. Mahomed JEJsaok, I L, JS., 
8 Mad, 107, approved Danmuld 'o, Bbitish 
India Steam Navigation Companx 

[I. I,. E., 12 Gale., 477 

16. — Loan on verbal agreement 

to repay at a specified date — A suit to recover 
money lent with interest npon a verbal agreement 
that the loan should be repaid with interest one year 
from the date of the loan, is governed by article 
115 of schedule II of Act XV of 1877, which virtu- 
ally provides for all contracts, which are not m writ- 
ing, registered, and not otherwise specifically pro- 
vided for. Bambshwab Handad r, Eam Chand 
Box . . . I, I». E., 10 Calc., 1033 


LIMITATION ACT, 1877, art. 115 — conti- 
nued, 

17. Breach of contract , — 

Cause of action •^Damages — In a suit for breach 
of a contract to he performed at different times, the 
peiiod of hmitation must be calculated fiom each 
breach of contract as it arises Where there is a 
contract for performing certain duties in each of 
several years, each breach of the contract is a com- 
plete cause of action, and damages are recoverable 
for each breach separately Mahi Sahtj v Forbes 

[B. L. E., Sup. VoL, 500: 6 W. B., Act X, 61 

See the decision of the case by the Division Bench 
after the ruhng of the Full Bench. Motee Sahoo 
la, Forbes .... 6 W. E., 278 

On this clause see also Luehinabain Mitter v. 
Khettro Pad Sing Rox 

[13 B. Ii. E., P. O., 146 : 20 W. E., 380 

18. Continuing breach — Con- 

tract — A, agreed with B, to refund to IS the price 
of certain property sold by A, to N , and of which a 
share belonged to B A, having died without ful- 
filling the agreement, N, obtained against B, a de- 
cree for possession of part of the property- Five 
years subsequent to JV.V suit, B^s hens sued A’s 
heirs for damages for breach of the agreement Meld 
that such breach of the agreement was a continuing 
breach, and had not even yet ceased, and that theie- 
fore the present suit was not barred by article 115, 
schedule II of the Limitation Act. Imdad Adi » 
Nijabat Adi , . I. L. E., 6 All., 457 

art. 116. 

Bee Dekkan AGBiCTOTtmiSTS’ Bediee 
Act, 1879, s 72. 1. L E., 9 Bom., 320 

1. ■ Contract or engagement in 

writing — Where a writing signed by the defendant 
was m these terms “ S (defendant) holds B475, 
which sum is the property of L (the plaintiff),” — 
Meld that the document could not be/consideied a 
written contract or engagement. Lakshmanaixan 
V, SiVASAMX Bow . . . ,4 Mad., 210 

2. Contract or engagement zn 

•writing — Suit on promissory note by indorsee against 
payee. — The defendant, the payee of a promissory 
note, endoised it to the plaintiff The endorsement 
was, "Pay to K M (plaintiff) or his order ” The 
promissory note had been legistered previous to the 
endorsement to plamtrff A suit was brought by the 
plaintiff three years aftei the date of the endorse- 
ment to recover the amount of the note from the de- 
fendant Meld that the suit was barred by the law 
of limitation. Kxdasanada Moodeddx « Armfgitm: 
Moodedlx .... 4 Mad., 366 

See Shtobo Chendbe Shaha v Baroda Soon- 
ditbee Dbbia . . . . 5 W. E., 45 

3. — — Mode of registration,— -Be- 

gistraiion before cazee —The registration must be 
under one of the Begistration Acts or Begnlations. 
Attestation before a cazee was held not to he registra- 
tion within clause 10, section 1 of Act XIV of 1859. 
Doxa Moxee Dabee v, Nobonee Dabee 

[1 W, E., 89 
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XiIMITATIOK ACT, 1877, art 116— 

nmd, 

A Registerei bond — Edd tliat 

article 116, schedule II of Act XV of 1877 is appli- 
cable to a suit on a registeied bond for the paj incut 
of money. Husaik Ali Ehan v Hafiz All Khax 

[I. Ii. E., 3 All., 600 

8. Megutered hond — Com^eu’^ 

satxon for breach of contracts — A suit to ieco\er a 
specific sum of money due upon a regisieicd bond or 
other wTitten contract is a suit for compensation foi 
breach of contract m writing registeied, within the 
meaning of article IIG of schedule II of Act XV of 
1877, and may be brought within si\ ycaii. from the 
time when the peiiod of limitation would begin to lun 
against a suit brought on a similar contract winch is 
not registered. Ganesh Keiskn^a x . MABHAiPto 
Eayji . . , . I. Xi. E., 6 Bom., 75 

6. ■ " Registered load for the 

payment of money ^ — Suit for com^emationfor the 
breach of a contract in ihriting regidered — The 
defendant havmg borrowed money from the plaintdf , 
gave him a bond, dated 4th July 1872, for the 
payment of such money, with mterest, wnthin two 
years, or on certain contingencies contemplated and 
defined m such bond. Such bond did not specify a 
day for payment. It was duly registered On the 
30th June 1880, the plamtifi: sued the defendant, 
statmg m his plaint that he had lent the defendant | 
such money ; that it was payable on the 4th July 1874 j - 
that on that day he had demanded payment, that the , 
cause of action arose on that day, as the defendant ! 
did not pay ; and that he claimed such money accord- > 
mgly. The plaint did not make any mention of such 
bond. Eeld that the suit w’as not one which foil 
within the scope of article 66 of schedule II ot Act 
XV of 1877, but one to which article IIG of that 
schedule was applicable and it might pioccod on 
the plaint without any amendment theieof Gauei 
Shaneae V. SuEJF . . I. Ij. E , 3 All , 276 • 

7. Suit to recover money due i 

on registered bond — Com'pensation for breach of ■ 
contract — A suit to lecover money due upon a , 
registered bond is a suit for compensation for i 
breach of contract in wrritmg registeied, within the i 
meaning of article 116 of schedule II to Act XV of 
1877, and must be brought within six yeais fiom the 
time when the period of limitation would begin to 
run against a suit brought on a similar contiact not 
registered. Hoboooomae Mookhopadhat^ v Sieu 
Mfeliok , . , . I. Xi. E , 6 Calc., 94 

8. Registered bond for the 

payment of money,— Eeld^ following Evsam Ah 
Khan v, Sajis Ah Khan, I, L, R , 3 All , 600, 
that a suit on a registered bond foi the payment of 
money, which has not been paid on the due date, is 
a suit for compensation for the breach of a contract 
in writing registeied, and therefore the limitation ap- 
phcahle to such a suit is that provided by article 116, 
schedule II of the Limitation Act. The principle on 
which the mlmg that a suit on a bond which has not 
been paid on the due date is a suit for compensation 
explamedhy Stuaet, 0 J , mAKobocoo^mrMooleho- 


LIMITATIOIX ACT, 1877, art. 110— conii- 

nued 

padhaya v S\ru JIullicJc,! Z R , 6 Calc , 94, re- 
tciTed to. r XASIE-UD-I)I^ Ahmad 

[L X.. E , 4 AIL, 255 

9. f^uit for money due on 

registerea oond — A suit to reco\er money due upon 
a legistered bond is a suit for compensation for 
breach ot contiact within the meaning ot article 116, 
schedule II ot Act XV of 1877 Xolo Coomai 
Moohopadhaiia v Siru Midhck, I, L,R , 6 Cal , 94: 

6 C.L R , b7 9 See G-aun Sunhury Surjii, 1 L R , 

3 All ,276, Ganesh Krishna v Madhavrat,! L R, 

6 Rom, 76 3 Vythihnga Filial ^ Thetchanamurti 
Filial, I Z R, 3 Mad , 76, Kalyt Eam x LA3.A 
DHA^^EDHxiEI feAHAI . . 11 C. Ij. E , 361 

10. Svit on a registered bond, 

and for misappropriation hy executo) de son tort. 
— In a suit on a legistered bond pavahle in eleven 
yearly instalments to recover instahnciits 5 to 10 
from the repiesentatives of twro deceased co-debtors 
(who as managing members of an unch\id€d Hindu 
family had contracted the debt for family purposes), 
the pLaintiff added as defendants G , the son-iii-law* ot 
one of the deceased co-debtors, and his tw o brothers, on 
the ground that they, in collusion w ith the w idow of 
such deceased, co-debtor, had as volunteers inter- 
meddled w ith and possessed themselves of substantially 
the whole piopeity of the family of the deceased co- 
debtor The bond was dated 2bth March 1870 The 
earhest instalment sued for fell due »on 13th March 
1874 Seld that, as'the hond was a registered hond, 
and the piopeity had been misappropriated withm 
tlnee yeais of the date of the suit, the suit was not 
baried by limitation. Mag-alitei Gueubiah o Iis'aey- 
AifA RrNGiAH . . I. Xi. E, 3 Mad., 359 

11. Sint to recover arrears of 

rent on registered contract — Compensation — Co»- 
tract Act, s 78,— A suit to recovei airears of rent 
upon a registered contract is go\erned by aiticlo 116, 
schedule, II, Act XV of 1877. Compensation is used 
m the same sense in that aiticle as in the Contract 
Act, section 73 VTTHILI^■G-A Piliai v Thetcha:s'A- 
MUBTi PiiEAi . . X Ii. E,^ 3 Mad., 76 

12. ■ — - — and art. 65 — Vendor and 

purchaser, — Agreement by purchase) to ref und pur- 
chase-money in case land sold proved deficient in 
quantity — Suit for refund — Suit for compensation 
for breach of contract — The v^dor of ceifcain land 
agreed in the conveyance, which was registered, that in 
case the land actually conveyed pioved to be less than 
that pui porting to be convened, he should make a 
refund to the pui chaser of the purchase-money in pro- 
poi-tion to the value of the quantity ot land deficient 
The laud actually conveyed having proved to be less 
than than pui porting to be conveyed, and the vendoi 
ha\ing failed to make a refund of the purchase-money 
m proportion to the value of the quantity of land de- 

, fi.cient, the purchaser sued the vendor foi the \alue of 
' the quantity of land deficient Eeld by Spa>'KIE, J , 

I that the suit was one of the nature described in arh- 
I cle 65, schedule II of Act XV of 1877, to w hich, the 
agreement being m writing registered, the limitation 
I provided by article 116, schedule II ot that Act, w'as 
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nued. 
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^ and art. 65 — continued, 

*tV ?f ^ OlDMElrD, J., that article 116, 
scheduk II of Act XV of 1877, was applicable to the 
Buit. Kishek Lal e. Kiniock 

[I. L. E., 8 All., 712 


13.- 


* — aaa arts. 89 and 90.— 

Jfrmeipal and agent — Breach of contract. — Account, 
^ ~-Ji£gistered agreement.— Contract Act, s. 73 — Com 
P|»sat*o«._A suit to recover from the representatives 
of a deceased ^ent Mrtain sums of money which had 
been received by such agent m the course of his duties 
1 governed by the 

Tair'f «<=^edule iC Act 
zZrf contract under wkcli the 

agent was employed is contamed in a duly registered 
compensation for breach 
of a contract in TOting and registered, whether such 
a Hquidated or unliquidated sum, 

® SIX years as prescribed by 
arUcle 116, schedule II, Act XV of 1877 In 
116, ached^e II of Act XV of 1877, the word "com! 
pensation seems to be used m the sense in which it 
app^rs m section 73 of the Contract Act, IX of 1872 
In April 1875, J. entered mto an agreement in 
^ting with A, whereby he agreed to act as tS 
e * '^®““<^J'ies and other lauded pro- 

tioned The g-greement was duly registered Ati 

fenemf ^ Administrator 

^ of Bengal, as administrator of A ’s estate, to 
recover certam sums of money, set forth in deZm 
the plaint, as having been received by A and not ac- 

priatea by A. Held that in respect of such wima as 
were received by A. in virtue^ of his CZ S 

manger under the lettered agreement, the hmit^ 

tion of SIS yeais apphed; but that m respect of the 
sums received by him in the course of transaotioM 
which did not coine within the scope of the registered 
^eement, the limitation of th^ee years fppM 
EaSEKDEE &SHOEB SlN&H t>. ADMINIStStOE 
Geneeap OE.BENeAP . L L. R, 12 0 X^ 35 ? 


LmiTATIOW ACT. 1877, arte. 118 and 

■Uy — continued, 

adoption. Taeini Chtten Chow- 
DHBY V, SAEODA SunBABI BaSI 

[3 B L. R., A. O., 145 : 11 W. R., 468 

was combined with one for posses- 
Mou of property, the suit was goveined by clause 12 
^ limitation was 

" Chowphev n Saeopa 

[8 B. L. E., A. O., 145 : 11 W. B., 468 

ISWAE Chanbea Mittbb V, Shama Sukdabt 

3>asi . . 3B.I,.E.,A.O.,150,note 

R^ha Kissoebb Dosseb v, Gbthee Kisseit 
feiECAE , . . W, E., 1864, 272 

In Htteonath Chowbhet v. Htteee Labi, Sha- 

^ ‘ . IIW. E,477 

it was held that a mere notice that an adoption 
has taken place is not of itself a cause of action 
trom which limitation w^uldrun to bar a reversioner • 
~a ruhng which seems to be set aside by the present 

L Suit to set aside adoption, 

—Ignorance of adoption or its Dahdiiy.-~^Cause 

A adoption, the 

period of limitation is not to be reckoned from the 
date of the adoption if the members of the family 

declaration or 

conduct subsequently shown that they did not know 
^ot regard it as vahd it 
reckoned from the time when there waa 
validity of the adoption 
SooBPBNOMOjrBB Dabea V Petpmbbe Dobet 

[Marsh., 221: 1 Hay, 497 
See contra, E^hakissbn Mahapattbe v Seeb- 
zissEH Mahapattbe . , i 32 

2 . 


arts. U8, U9 (1871. art. 129). 


See a. 7 (1871, s 7). 

[15 B. L. B.J ij 9 ^ note 
teAET.141 . I.X,.R.,8A1L,644 

See Dboiaeatobt Deoebe, Suit poe 

Adoptions . I. L. E., 1 Bom., 248 

Under the Act of 1869 a suit simply to set aside 
an adoption was governed by clause 16 of seS^,^ i 
and in some cases the cause of aLon ^ heM to 
arise at the date of the adoption 

. 15 B. e., 1 : 23 W. E., 43 

And Kaxova eom Bhujangeat v, Padapa wa 

i^Bkh.akgeay . LLsEl l Bom^Ts 

In another case the cause of action was hpli? 
accrue on the death of the adoptive 


orf 139 —Suit to estahluh or set aside adoption.— 
1871 schedule to the Limitafaou Act, 

ri? I* “ aspect to a 

or set aside an adoption the time 
begins to run is “the 

hffi “P**®® *1^6 plain- 

the date of the death of the adoptive father” 

a plaintiff has of bringing a suit to recover posses- 
Xn tl,. property mthin 12 years from the time 

[L. R., 6 I. A, 110: 8 C. L. R., 12 
3. 


T" ^0 set aside adoption. 

which was alleged to have taken place twenty vesm 
More, and, as heir of the husband of the lit IZ! 

Wn tomidf^ ^ possession of a oL 

+E. A f properties attached thereto which 

KAE V , Hemoeant Atjhhikae , 6 C. Ii. E,, 46 
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XJMlTATlOl^l ACT, 1877, arts, 118 and ! 

119 — continued, 

4 , Sfiif fQ oliatn a declaration 

that an alleged adoption is invalid or never tooh 
place,~-^Suit for possession of immoveahle property, 

— Act XV of 1877, sch. 11, art, 141, — ^Article 118 of 
tlie Limitation Act applies only to suits where the re- 
lief claimed IS purely for a declaration that an alleged 
adoption is invalid or never in fact took place Such 
a suit is distinct from a suit for possession of property, 
and the latter kind of suit cannot be held to be barred 
as a suit brought under article 118, merely by reason 
of its raising a question of the validity of an adoption, 
but is separately provided for by article 141 It is 
discretionary m a Court to grant relief by a declara- 
tion of a right, and consequently the fact that a person 
has not sued for a declaration should not be a bar to 
a suit for possession of property on any ground of 
limitation prescribed for the former Basdbo v, 
Gopal .... I. L. R., 8 AIL, 644 

6. Act IX of 1871, art 129 — 

Meaning of“ suit to set aside adoption — Article 129 
of schedule II of Act IX of 1871, the Indian Limita- 
tion Act of that year, using the expression ‘‘ suit to 
set aside an adoption,’’ denoted a suit brmgmg the 
vaUdity of an adoption into question j and the rule of 
limitation given by that article applied to all suits 
in which the suitor could not succeed without dis- 
placing an apparent adoption, in virtue of which the 
opposite party was in possession The plaintiffs, as 
collateral heirs of a childless Hindu, questioned the 
adoptions purporting to have been made by his 
widows m pursuance of authority from him; such 
adoptions having been followed by contmuous posses- 
sion, and havmg been recognised in formal instru- 
ments, proceedings, and decrees to which the plain- 
tiffs were parties. Meld, on the ground that the 
adoptions were brought into question more than 
twelve years after their date, though less than 
twelve years after the plaintiffs’ titles (if any) had 
accrued at the death of the surviving widow, that the 
suits were barred under article 129 of schedule II 
of Act IX of 1871. Part of the language of hhe judg- 
ment m Raja Bahadur Singh v. Aehumbit ZaU, Z, 
R,, 61 A, 110, referred to, and that case, in which 
the plamtiffs’ claim was not affected by the widow’s 
adoption, distinguished from the present. Jagadamba i 
Chaodheaih: v, Dakhina Mohttn Roy Chaodhri. 
Saroba Mohuk Roy Chaodhri v, Dakhina 
Mohttn Roy Chaodhri . I. Xi. B., 13 Calc,, 308 
[Ii. B., 13 1. A., 84 

6. — and art. 125. — Smt hy re- 

versioner to declare adoption invalid, and set aside 
alienation, — Where a plaintiff, as reversioner, prayed 
for a declaration that an adoption alleged to have been 
made hy a Hindu widow eighteen years before suit 
was luv^d, and that the sale of certam property made 
by the widow and the adopted son two years before 
suit was not binding upon him. Meld that the suit, 
being substantially brought to declare the invahdity 
of the sale so as to enable plaintiff to recover as 
reversioner on the death of the widow and adopted 
son, and the declaration as to the adoption b^g 
ancillary to that claim, was not barred by limitation. 

SmiflVASA V, VENKATRA31ANA 

[LI,. 


LIMITATION ACT, ^mn-conUmed, 

art. 120 (1871, art. 118; 1859, s. % 

cL 16). 

Bee Art. 62 (1871, art. 60). 

[I.Ii.B.,1 AH., 333 

X X. B., 8 Ail., 273 

Bee Art. 99 (1871, art 100) 

[X X. B., 4 Gala, 520 

Bee Art, 144 (1871, art. 145)— Isttbeest 
IN Immoveable Pbofbrty. 

[XX.B.,3AIl,40 

The general period of limitation of six years under 
clause 16 of section 1 of the Act of 1859 was neces- 
sarily much wider m its application than is article 
120 of the present Act, so many more suits being now 
specially provided for There was under the Act of 
1859 a difference of three years in the period of h- 
mitation apphcable to contacts registered and that 
applicable to unregistered contracts which could have 
been registered, the period bemg six years for the 
former, and three years for the latter Suits on con- 
tracts which could not have been registered were 
considered as cases not specially provided for, and 
held to be governed by the general limitation of six 
years 

Bee Ali Saib v, Sakiyasisaz Pbdda Balaiya 
Rasimhulti ... 2 Mad., 401 

Vblliappek Chetty V, Nootoo Thee van 

[2 lied Jut., O, S., 11 

GtrsivT Chetty «. Aiyappa K^aibxt 

[2 MadL, 329 

Boisthb Chtten Doss v, Pbbm Ghanb Mittbr 

[4W.B.,98 

Chenree Sbin V GtrjABHtrR Lill 

[1 N. W., 148 : Ed. 1873, 230 

Leslie v. Panohanan Mitter 

[6 B. X, B., 668 : 15 W. B., O. 1 

Pyabi Chand Mitter v, Frazer 

[6 B. X. B., Ap., 60 

8 C, Oppicial Assignee ®. Frazer 

[14 W. B., O. O., 61 

In the present Act the distinction is between “ con- 
tracts not in writing registered” (article 115) 
and ‘^contracts in writing registered” (article 116). 

1 , ' ' — Comtraci to cultivate indigo. 

Suit for damages for breach of, — Act X of 1886, s, 
3 — A contract to sow and cultivate indigo provided 
for Uquidated damages payable in a lump sum in the 
first year m which a breach of contract took place. 
Meld that a suit for dams^es to the extent of the 
injury sustamed brought under section 3, Act X of 
1836, against a party for prevailing upon ryots, who 
had entered into a lawful contract with the plaintiff, 
to break that contract, was governed hy the six years, 
hmitation provided by clause 16, section 1, Act XIV 
of 1859. Mahomed Kazbm Chowdhry v, Forbes 

[5 W. B., 277 
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XiIMITATIOIS' AC% 1877, art. 120--oontu 

med. 

Mahomed Kazem v Foebes . 8 W. E„ 257 

FoEBES V. pEBIAB SOGH DoOGtTE 

[7 W.E.,401 

2, — Smtsfor declaratory decrees 

’ — The general period of six years extended to suits 
in wliicfi a declaiatoiy deciee and nothing more was 
sought— Per MelviH, J» Moett bin Patbaji Go- 
BAB BIN Sath . * I. Ii. B., 2 Bom., 120 

Manabai Haeidas, J., in the same ease decided, 
however, that it would not apply where the declara- 
tion sought was of a right m immoveahle property. 

Bee also Boobhtjn Janheb Kobe i?. Labb Beha- 
BBE Box . * , . ISW, E,, 32 

It was also held not to apply to a suit for a 
declaratory decree as to the erroneousness of a 
Magistrate's ordei as to possession under the Crimi- 
nal Procedure Code. Megheaj Singh r Rashdha- 
BBB Singh • . • » 17 W, E., 281 

Undhoob Singh v. Chhttebdhaeee Singh 

[9 W. E., 480 

3^ - — Suit for declaration of 

— Possession — Limitation will not apply to a 
claim for a declaration of title, where the plamtiJBc is 
m possession of lihe land regardirig which the declara- 
tion IS req[uned Pitbbe Jan Khatoon i> Byeitnt 
Chundee Chtjcxeebutty . . 7‘W. E., 96 

The general limitation of six yeirs was held under 
the Act of 1859 not to apply to divorce suits Hay 
v, Goedon • 10 B. Xi. E.j 301 1 18 , E., 480 

4, — — - Suit for alatement of rent, 

— Suit for apportionment of rent — Beng, Act 
Till of 1869, s 19 —In 1877 certain hutwara pro- 
ceedings were terminated, and the amount of land 
held by the plamtif in the portion of the estate 
allotted to the defendant was ascertained. The rent 
payable was admitted to he at the rate of 384 per 
heegah In 1881 the defendants sued the plaintiff 
for rent of a larger amount than the plaintiff admit- 
ted to he due, and obtained a decree on the 31st May 
1881. On the 20th September 1881, the plaintiff insti- 
tuted a suit nomma^ under the provisions of section 
19 of Bengal Act ‘VTII of 1869 for abatement of 
rent, upon the gi’ound that the defendants were seek- 
ing to charge him rent upon a larger amount of land 
than he actually held. The defendants pleaded that 
the suit was harmed by limitation as being brought 
more than one year after the cause of action accrued. 
The Court found that the amount of land held by the 
plaintiff was the amount stated by him in his plamt, 
and not that alleged by the defendants. Seld that 
the suit was rather one for the apportionment of rent 
after the hutwara proceedings, and not one for abate- 
ment of rent, and that it was not barred by limita- 
tion, inasmuch as the period allowed for such suit 
must he taken to he six years and not one yeai, 
Booega Peeshad «?. Ghosita Goeia 

[I. Ii. E,, 11 Calc., 284 


LIMITATIOlSr ACT, 1877, art. 120 ^confi-' 

nued, 

5. Breach of covenant in lease, 

— ^The defendant took certain land from the plaintiff 
under a registered lease, which contamed a clause 
prohibiting the defendant from digging a tank on the 
land without the plaintiffs permission The defend- 
ant havmg, nevertheless, constructed a tank without 
such permission, the plaintiff brought a suit to com- 
pel him to fill up the tank, or, in case he should fail 
to do so, for compensation. Seld that the period of 
limitation apphcable to such a suit was article 120 of 
schedule II of the Limitation Act, Kedaenath 
Mag 2?. Ehbtttjepafi- Seitiehtno 

[I. L. E., 6 Calc., 34: 6 C. B. E., 669 

6. Suit to recover compensa-^ 

tion-money wrongfully drawn out of Colleciorate — 
A,, a Hmdu widow, gi'anted, without legal necessity, 
a mokurran lease of certain mouzahs, portion of 
her hushand^s estate, to B, During possession 
part of the lands comprised in the granted mouzahs 
were taken up by Government, and the compensation- 
money was lodged in the Collectorate, A having 
afterwaids died, the next heirs of A ^s husband, on the 
7th October 1871, sued B to recover possession of the 
mouzahs, hut not being aware of the facts, did not in 
that suit claim the compensation-money lying in the 
CoUectorate. While this suit was still pending, B , 
in March 1872, drew the compensation-money out of 
the Collectorate The heirs, aftei obtaining a deciee 
against B, for possession of the mouzahs, on the 13th 
September 1875 instituted a fiesh suit against him 
to recover the compensation-money wrongfully drawn 

I out by him from the CoUectorate. Meld that it was 
not baned by limitation, although more than three 
years had elapsed since the money had been drawn out 
by B, — article 118, and not aiticle 60, of schedule 
II of the Limitation Act IX of 1871, applying to the 
case, Mfnd Lall Bose v Aboo Mahomed 

[I. Ii. E., 6 Calc., 597: 6 C. L. E., 45 

7. 'Recovery of money deposited 

in Government treasury .—11 )xq peiiod of limitation 
for recovery of moneys deposited in a Government 
treasury, the equivalent whereof was to he returned, 
does not exceed six years. Sheoeaj Singh v Cod- 
deotoe oe Moeadabad . . 2 IM. W., 379 

3, Suit to recover deposit—^ 

Where A made a deposit as security for the discharge 
of his duties as manager of an estate undei the Court 
of Wards, which deposit was liable for aU sums not 
accounted for by -dt , and a suit was, after his dismis- 
sal from his appointment, brought for the recovery 
of the deposit, — Meld that the period of limitation 
allowed was certainly not less than six years, and 
began to run, not from the date of his dismissal, hut 
fiom the time when the account of charges due 
against the deposit was made and sent in to him. 
IJebndea Lad Mtjkhopadhya v Coddeotoe oe 
Eajshahye . . I. B, B., 12 Gale., 113 

— Bmt to recover deductions 

from deposit of revenue to prevent sale — The six 
years^ period of limitation apphes to a suit to recover 
deductions made on account of revenue by tho 
Collectoi from a deposit inudc by a sharer of a 3 oint 
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estate in order to protect his share from sale by 
reason of the default of his co-sharer. BorauHi? 
Nath Bhooya v, Ea3I Nath Bhooya 

C4'W.B.,S.ac.Eef., 9 

10. ' ' ' — Suit on mortgage bond to i 

recover amount hy sale of property^ — Persoiial J 
liahility of mortgagor. — Cause of action. — By a ‘ 
mortgage bond, dated the 28th Magh 12S1 B S. (9th 
February 1875), it was provided that if the mort- 
gagors should fail to pay the money secured thereby 
according to the terms thereof, the mortgagees should 
immediately institute a suit and reahse the amount 
due by sale of the mortgaged property, and that if 
the proceeds of such sale should not be sufficient to 
liquidate the debt, the mortgagees should realise the 
b^ance fiom the persons and other properties of the 
mortgagors. It was further agreed that the prmcipal 
and interest secured by the bond should be repaid in 
the month of Magh 1282 (January— February 1876). 
In a suit instituted on the 9th October 1882 upon the 
moitgage to recover the amount due by the sale of the 
mortgaged property, and the balance, if any, from the 
persons of the mortgagois, — Meld that the bond in* 
question provided for two remedies in one suit, and 
did not contemplate a second suit bemg instituted to 
recover the balance from the persons of the mort- 
gagors m the event of the first remedy against the 
mortgaged property proving insufficient to pay the 
debt in full, and consequently that the cause of action 
against the persons of the mortgagois accrued upon 
the date on which the mortgage-money became due ; 
and as the suit was instituted more than sis years 
after that date, the plaintiffi^s claim was baried 
by hmitation, so far as the personal hability of the 
moitgagois was concerned. Millee v Rtjnga 
Nath Moheioe; . . I. L. R., 12 Calc., 389 

11. — - Suit to recover non^Jiere- 

ditary office — Karnam. — The plamtiffi's adoptive 
fathei was dismissed from the office of karnam on 
the 4th of April 1862, and the plamtiffi was appomted 
in his stead on the 29th April 1865 On the 25th 
September 1865 the plamtiffi was dismissed and the 
second defendant appointed The present smt for 
recovery of the office and land attached was filed on 
21st September 1877. Meld^ on the authority of 
Tamimram Eamazogi v. Fantina Marsiah^ 6 Mad , 
301, that the suit was barred, not having been brought 
within SIX years fiom the 25th September 1865. 
Mattelisangji Jaswatsangp v. Dessai Kalhanraiji 
Eelmmuiraiji, Z. M , 1 1 A, 34, discussed. Ven- 
EATASTJBBAEAHAYYA t? SUEAYYA 

[I. Ii. E., 2 Mad, 283 

12 . — ^ — ' ' Time from wMcTi period 

of limitation begins to run.— ^Mortgage by conditional 
sale , — A mortgagee under a de^ of mortgage by 
conditional sale obtained a final order for foreclosure 
under Regulation XVII of 1806 in December 1875 
He then sued to have the Conditional sale declared 
absolute and for possession of the mortgaged property, 
obtainmg a decree for the relief sought in April 1881. 

In a suit for pre-emption m respect of the mortgage, 
—Meld, with lefercnce to article 120, schedule II of 


ACT, 1877, art 120— 

nued, 

the Limitation Act, which was applicable to the case, 
that the pre-emptor’s full right to impeach the sale 
had not accrued until the mortgagee had obtained the 
decree of April 1881, declaring the conditional sale 
absolute and giving him possession Rasik Lai v. 
Q-ajraj Singhs L L M, 4 All, 414, and Frag 
Cmubey v. Bhajan Chaiidhri, XL B, 4 All, 291, 
referred to. Ubit Siitg-h o. Fabaeath Sin&h 

[I.Ii.B.,8 All, 54 

13. — — Share of undivided me- 

hal, — Conditional sale — ^The limitation applicable 
to a smt to enforce a right of pre-emption in respect 
of a conditional sale of a share of an undivided mebal 
is that contamed in article 120, schedule II of Act 
XV of 1877, VIZ , SIX years Nath Peasab v. Ram 
PaltahRam . . I. Ii. B., 4 AIL, 218 

Ashik Ali V Mathuea Kanbtt 

[I. X.. B., 5 AIL, 187 

14. — Mortgage by conditional 

sale. — Bight to sue — The limitation for a suit to 
enforce a right of pre-emption m respect of a mort- 
gage by conditional sale is that provided by No 320, 
schedule II of Act XV of 1877, — that is to say, six 
years {Nath Frasad v. Bam Faltan Bam, I. L.B ,4 
All , 21B, followed) , aud where the mortgagee liy 
conditional sale is not in possession undei the mort- 
gage, and after foreclosure has to sue for possession, 
the light to sue to e^orce a right of ^re-emption ac- 
crues when he ohtams a decree foi^ possession, Ra- 
siK Lab «. Oajeaj Singh . I, Ii. B., 4 AIL, 414 

15. — Suit forpre-ernghon. — Bival 

pre-emptor impleaded as defendant. — Two suits to 
enforce the nght of pie-emption in respect of a parti- 
cular sale having been instituted, the plaintiff in the 
one first instituted was added as a defendant to the 
other Meld that, as regards him, the second smt 
constituted a claim by one pre-empt or agamst another 
for determination of the question whether the plain- 
tiff oi the defendant had the better right to pie-empt 
tbe property, which was a claim essentially declaratory 
m its nature, and there being no spdfcific provision 
for such a claim in the Limitation Act, it was govern- 
ed by article 120 of that Act, and the right to sue 
accrued when the first suit was instituted. Dtjega 
v.HaibabAli , . L L. B., 7 AIL, 167 

16. — — and sHtt. 73. — Fromissory 

note — Special agreeme%t. — Meldfh&t a suit brought 
in March 1881 upon a promissory note, dated the 12th 
of September 1875, payable at any time withm six 
years upon demand, was not baried by limitation, 
bemg governed, not by article 73, but by article 120 of 
schedule II of the Lmaitation Act, 1877 Sanjiti 
V . Eeeapa . . . I. Ii, B., 6 Mad., 290 

17. — Smt for refund of money 

paid on decree afterwards reversed — A got a decree 
a^inst B. for rent at an enhanced rate, on the 29th 
of June 1863, which decree was affirmed both in re- 
gular and special appeal, but was reversed by tbe 
Pnvy Council on tbe 5tb of May 1873 Between the 
two dates 3 ust mentioned A, got sixteen other de- 
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crees for rent at tlie enhanced rate, based on the 
original one of the 29th of June 1863. A Full 
Bench having ruled that a suit for a refund of the 
excess rent would he, — J3.eld that such a suit must 
be brought within six years, under Act IX of 1871, 
schedule II, clause 118 (Act XV of 1877, schedule 
II, clause 120) Kixi Chubun Dxttt JoeESH 
Chunbeb Dtttt . . . 2 C* Ii. B., 354 

13, Smt for recovery of %vr 

stalment of yrofeesional tax. — Towns Improvement 
Acti Madras {HI of 1871). — A suit for recovery of 
instabneuts of profession tax under the provisions 
of the Madras Towns Improvement Act, 1871, is gov- 
erned hy article 120, schedule II of the Limitation 
Act. PitESIBBNT or TKB MUNICIPAL COMMISSION, 
GXJNTTJE, V. SbIEAKITIiAPTT Padmabaztj 

[I. lu B., 3 Mad., 124 

19. Claim to compel tenant 
to remove trees. — Article 120, Act XV of 1877, ap- 
plies to an alternative claim put forward in a suit for 
ejectment to compel the defendant to remove trees 
from lands leased to him for agricultural purposes. 
Gonesh: Doss v. Gondotte Koobmi 

[I. L. B., 9 Calo., 147: 12 C. L. B., 418 

20, ■' ' ' Suit for exclusive right 

to worship — ^A suit for an exclusive right to worship 
an idol is governed by article 118 of Act IX of 1871. 
Eshan Chuni^e Eoy v. Monmohini Dassi 

, [I.$i.E.,4 0alc., 683 

2L and art. ll^^Order dts- 

allowing claim. — Civil Procedure Codes (Act VIZI 
of 1859), s. 246, and (Act X of 1877), ss 97-371.^ 
The defendants attached certain property, which the 
plaintiffs alleged belonged to them. The plaintiffs 
preferred a claW to the property nnder section 246 
of Act VIII of 1859 : this claim was disallowed on the 
15th August 1877. In June 1878 the plaintiffs 
brought a suit to estabhsh their title to the property 
att^hed, and fox confirmation of ^possession. Pend- 
ing this suit, the prmcipal defendant died, and the 
plaintiffs applied for an order to substitute certain 
persons as d^endants. The Court thereupon direct- 
ed the issue of a summons on the defendants proposed 
by the plaintiffs to appear and defend the suit ^ but 
the plamtiffs failing to pay the costs of the seivice of 
this summons, the suit was dismissed on the 14th 
March 1879. On the 4th March 1880 the plaintiffs 
again brought a suit to estabhsh their title to the 
same property, aud for confirmatiou of possession. 
JSeld that the order of the 15th August 1877 not 
heiue au order passed under section 283 of Act X 
of 1877, article 11 of schedule II of Act XV of 1877 
did not apply, but that article 130 of schedule II was 
apphcable Bissessue BHTr&UT v Mttbli Sahu 

p. L. E., 9 Gale., 163 : 11 O. L. B., 409 

8ee Gopal Chiindbe Mittbb v, Mohbsh Chttn- 
Boeal 

[1. L. B., 9 Calc., 230 : IS 0. L. B., 139 

22, Smt after release 

from attachment, — A. and B., in execution of a de- 
cree obtained on the 16th January 1877 by them 


IiIMITAmOISr ACT, 1877, art. l20^conti. 

med. 

against C.for rent, obtained possession of certain pro- 
perty. D , whose husband was originally tenant of 
the property, had sold her interest m it, obtained a 
mortgage from her vendee upon it, and subsequently, 
in execution of a decree, dated 12th Januaiy 1877, on 
the mortgage, attached the property, but the attach- 
ment was released on the 14th April 1877 at the in- 
stance of A. and B. J> thereupon transferred her 
decree to the plamtiff, who again attached the pro- 
perty, hut the attachment was again refused. The 
plaintiff then sued on the 18th March 1880 to have 
it declared that the decree of the 14th January 1877 
was collusive, and that he was entitled to sell the pro- 
perty under the mortgage decree of 12th January 
1877. Reid that the suit was governed, not by article 
11, but by article 120, of schedule II of the Limitation 
Act, and that the smt was not barred. Bbojo 
Mohun Bhutto v . Eaehiea Pbosunno Chundeb 

[13 C. L. B., 139 

23. and art Money 

which plaintiff was obliged to pay in consequence 
of acts of defendants. — On the 29th May 1873 one 
T, drew from the hands of a shroff a sum of money 
which had been deposited hy him in the name and 
to the credit of a third person. On the death of 
such third person his heirs sued the shroff to recover 
the sum deposited, and on the 30th January 1878 
obtamed a decree, m satisfaction of which the shroff 
paid the decretal money mto Court on the 15th 
January 1883. On the 5th February 1884 the shroff 
sued T, the heirs of the third party and another 
person (who owned to having received some of the 
money from T), to recover the sum he had been 
compelled to pay under the decree of 1878 Held 
that the plamti^s cause of action arose at the time 
when he actually paid down the money on the 15th 
January 1883, and that the smt, therefore, was not 
barred hy limitation. Tobab Ali Khan v. Nil- 
EUTTUN Lal . . I. L. B., 13 Calc., 165 

24, Express trust, — Admi- 

nistration suit — Executor, — Suit for an account 
against an executor or his representative — JB. died 
in 1865, leaving a will, of which his nephews B and 
S. were the executors BCis will provided that after 
payment of aU debts, &c , the residue of his property 
should remain in the hands of the executors, who 
were *‘to maintain the family in the same manner as 
I used to maintain the family in my house ” After 
the death of both the executors, the residue was to be 
apportioned among the children of his nephews in 
equal shares. On the death of the testator, B, took 
possession of the estate, and died on the 10th Janu- 
ary 1876, S, remained passive until the 27th 
August 1884, when he took out probate of B.^s will. 
On the 23rd January 1885, he filed the present suit 
against the defendant as widow and admimstratrix of 
P., pra 3 ung for an account of the estate of E. that 
had come to the hands of P., and also for an account 
of the estate of P. The plaintiff contended that 
B.^s estate came into the bauds of P. as a trustee ; 
that the suit was to recover the property for the 
purposes of the trust, and that section 10 of the 
Limitation Act (XV of 1877) apphed. The defend- 
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ant alleged that all the moneys belonging to E’j 
estate, which had come into the hands of jp h^ been 
expended m paying S.’s debts, and that there was no 
residue left for the purposes of the trusts of the will, 
and she^ntended that the suit was barred by hmit- 
ation Meld that the suit was barred by article 120 of 
schedule II of the Limitation Aet/XT of 1877, bemfir 
primarity not a suit to follow trust property in the 
Hands of a representative of a trustee, but really to 
ascertam whether any trust remained to be adminis- 
^red after the testator' s debts and funeral expenses 
had been paid Ko breach of trust was alleged The 
suit was merely for an account against the executor 
or his representative. To such a suit section 10 of 
the Limitation Act does not apply, Shapueji 
NoWEOJI PoOHAJI ii. Bhikaiji 

[I. lu B., 10 Bom., 242 


24 :. — — Company, Winding tip, 

— lAquxdator,^Suit ly liquidator for calU^ 
Period of limitation applicable to suit by liqm- 
dator for calls different from that applicable to 
suit by company iUelf--^^e^ directors of the P. 
company made a call of RlOO per share upon its 
^arehoiders on the let October 1882. On the 8th 
March 1886, the company was ordered to he wound 
hy the Court, and an official liquidator was ap* 
^inted Ou the 17th March 1886, the official liqui- 
dator filed this suit against the defendant, who was 
a holder of twenty-one shares in the company, to 
recover (along with other caUs) the amount of the 
smd call of 1st October 1882 As to this part of the 
claim, the defendant pleaded limitation Reid that 
the suit beiug brought, not hy the company, hut hy 
the hqmdator, article 120 of the Limitation Act, XV 
of 1877, apphed, and that the claim was, therefore, 
not barred. Paeell Spiknutg- aio) Weavinq- 
Company Manek Haji 

[I. Ij. B., 10 Bom.^ 483 


25. 


* and arts. 48 and 60.- 


vault JOT right to follow goods in hands of agent 
made liable for conoersion.^ThQ defendant, as an 
agent, sold goods entrusted to him by his prmcipal. 
whored after a decree had been made against Inra 
tor their conversion , and, as agent for the representa- 
mve of the deceased, retained the proceeds, which the 
decr^-holder had an equitable n^t to foUow in the 
^ent b hands, ffeld that neither article 48 of sche- 
^le II of Act IX of 1871, fixing the limitation of 
three yeai-s to suits for moveable property acquired by 
^shon^t misappropnation or conversion, nor article 
oO of the same sch^nle, fixing the limitation of three 
pars to suite for money payable hy the defendant 
to the plamtiffi, and to suits «for money received to 
the P4mMs' use,” were applicable to the present 
suit ; but that as a suit for which no period of limita- 
tion was provided elsewhere, it fell withm article 118 
of the same schedule, fixing for such suite the limita- 
tim of SIX years, GhauEAS Pyne ii. Bam Naeain 

CL Ii. B., 10 Calc., 880 : It. B., H L A., 59 

iiutt against trustee forpossemon of share, and for 
111 


26. 


IilMBPATIOH* ACT, 1877, art 120— 

ntted, 

■ and arts, 62 and 89— 

nued, 

account and recovery of profits, — If. and S, pur- 
chased certain property jointly m 1865, and had equal 
interests m it till 1868, when M*s interest was reduced 
to one third 8, paid the entire purchase-money in the 
first instance, and incurred expenses in conducting suits 
for possession of the property, and for registration of 
the deed, and ultimately obtained possession in 1869 or 
1870, and took the profits from that date. M did 
not pay any part of the money up to 1870, and it 
was not till 1871 that the whole of his share of it was 
subscribed, and he paid little or nothing towards the 
expenses. Subsequently he sued 8 for possession of 
his share, to have an account taken of the profits, 
and to recover his share of them with future mesne 
profits and costs. Meld that article 89 of schedule 
II of the Limitation Act did not apply to the suit ; 
and that article 62 did not meet a claim hke the pre- 
sent, relatmg to an equitable claim agaiust a trustee 
liable to account, in which the relief sought was to 
! have an account taken of the tamst property and to 
recover what might be due. Guru Das Pyne v. Mam 
Maravn Balm, L, M,, 11 LA, 59 : LL,M, 10 Calc , 
860, referred to. Meld, al^, that article 120 of 
schedule II of the Limitation Act applied to the suit, 
as it was one for which no period of limitation was 
provided elsewhere in the schedule, Mtthamambd 
HAB otriiLA Khan o. Saebab HTrsASN Khan 

« [L I*. B., 7 AIL, 25 

27. and arts, 62 132. — 

8uit for ** haq-i-ehaharam” based on custom. — >C, 
the proprietor of a certain mohalla, sued M, who 
had purchased a house situated in the mohalla at a 
sale in the execution of his own decree, for one fourth 
of the purchase-money, founding his claim upon an 
ancient custom obtaining m the mohalla, under which 
the proprietor thereof received one fourth of the 
purchase-money of a house situated therein, whether 
sold privately or in the execution of a decree. Meld 
that the period of hmitation applicable to such a suit 
was that prescribed hy article 120, schedule II of Act 
XY of 1877, and not hy article 62 or hy article 132 
of that schedule. Kieath Chand v Ganesh Pea- 
sab . . . . . I, Ii. B., 2 AIL, 358 

28. and art. 108, — 8mt to 

wind up partnership. — T., JB , JS.j^and W„ the owners 
of a certain estate m equal shares, in 1863 entered into 
a partnership for “ the cultivation of tea and other 
products” upon such estate In 1864, M, M, and J. 
jomed the fim. In 1870 M died, and in 1871 21 pur- 
chased his share and those of J? and I, and in 1873 
that of M, In 1875 T. gave the Belhi and London 
Bank a mortgage, on which they afterwards obtained a 
decree against him personally, in execution of which his 
right and mterest in the estate were put up for sale 
on 20th June 1877, and purchased by the Bank, who 
obtained possession in August 1877. In August 
1879, M. and W.^s executor sued T. and tbe Bank 
claiming a declaration that they had been partners 
with 27 m the estate; that if the partnership should 
he held to be subsisting it might be dissolved, or that 
if It had ceased to exist, the date of its termination 

5 p 
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— aad art. 106 — continued 

miglit be fixed, and that in either case a liquidator 
might he appointed. Beld that the peiiod of hmita- 
tion apphcable to the suit was thatpiovided m article 
120, and not article 106, Act SV of 1877, hut that 
in either case the suit was within time, as the part- 
neibhip was dissolved, and consequently time began to 
lun, not from the death ot B or the purchase by T, 
of the shares of B and J. in 1871, or of M, in 1873, 
but m August 1877, when the defendant Bank took 
possession of the partnership property. HABEisojTn. 
Belhi anj) London Bank , I. L. B., 4 AIL, 437 


29 . 


itna arxs. ijji, 14 : 4 .*— 

Adverse possess%on —Suit for declaration of rigU to 
malikana and to set aside order refusing to register 
Previous to 1825, dearah X accreted to 
mouzah Y., and some time before 1860 the of 
y. executed two conveyances in favour of A and B 
respectively. In 1860 A, sued JB, in the MnnsiPs 
Court for possession of a share m X which JB claimed 
under his conveyance. In that suit A, succeeded on 
the ground that B,^s conveyance did not cover the 
share claimed by him in X., but merely coveied the 
share in the mouzah itself, whereas hy his conveyance 
had acquired the right to the share in X. which he 
claimed. In 1866 the^ Collector refused to recognise 
right to malikana payable in respect of the share 
in X. which had been the Bub3ect of the suit in 1860, 
or to register his name in respect thereof, but acknow- 
ledged A ^s right thereto, relying on the decision of 
the Ciiil Court in the suit between A and B, Sub- 
sequently B's representatives, C and JD, m 1876, 
sought to have their names registeied in respect of 
the same mahkana, but they were opposed by jE?, who 
alleged that A, had been acting throughout as his 
benamidar. The CoUector referred the case under sec- 
tion 55 of Act VII of 1876 to the Civil Court, and the 
apphcation of O, and JD was eventually disallowed, 
C and JD thereupon, on the 5th November 1880, in- 
stituted the present suit against JS. m the Court of 
the Subordinate Judge, for a declaration of their 
right to the maHkana, and for a reversal of the ordei 
refusing to allow their names to be registered in 
lespect thereof. Seld that the suit was barred by 
limitation, hemg governed either by article 120 
131, or 144 of the Limitation Act (Act XV of 1877)^ 
because— ( 1 ) there ^ing no allegation of dispossession! 
i± It were contendecTthat the suit was one for posses- 
sion of an interest in immoveable property, article 144 
would apply , (2) if it were contended that the smt 
was for the purpose of estabhshiug a periodically re- 
cunmgnght, pure and simple, article 131 would apply, 
and the peiiod must be reckoned from 1866, when the 
1 refused the enjoyment of tie right: 

(3) if, however, it were said to be a suit to establish 
a penodicaUy recuirmg right, and somethmg m ad- 
^tion, inasmuch ^as the right carried with it a right 
to the property itself, jf the parties consented to take 
a settlement when the time foi concluding the next 
tem^rary or permanent settlement came, article 120 
must he held to apply. But that, m any event masmnch 
^ ^ Collector refused to recogmse 

£, s right to the malikana, and adverse possessiou so 


and arts. 131, 144— 

nued 

far as possession could he taken of such an interest 
in immoveable property, was then taken by A , or in 
other woids by JS , because it must be taken that the 
Collector smce that date had been holding for A, 
whose right he had then recognised, after refusing to 
recognise the right claimed by 5., tbe present suit, 
having been instituted m 1880, was equally barred, 
whichever of the above articles was held to apply. 
Bao Karan Singh v. Bahur Ah Khan^ L.B ,9 I A., 
99 i referred to and distinguished. Gomnath Chow- 
DHEY«. BhTJOWAT PeBSHAD 

[I. Ii. B., 10 Calc., 697 

art. 121 aB71, art. 119 ; 1869, s. 7). 

See Aet 130 . I. L. E., 8 Calc., 230 

1, Sale for arrears of rent of 

putm tenure. — Upon the sale of a pntni teiook for 
arrears of the lan^oid^s rent, the purchaser acquires 
it free of all incumbrances created by the outgoing 
pntmdar , and according to Act XIV of 1859, sec- 
tion 7, the purchaser’s , cause of action anses from 
the date of sale. Beojo Soondde Mittee v Putiok 
Chxjndeb Boy . . . .17 W. E., 407 

2. Act IX of 1871, art 120, 

— Suit to cancel under-tenures — “ Avoid ” — The in- 
terpretation which should be put on the word “ avoid ” 
m schedule II, articles 119, 120, of Act IX of 1871, is 
to do somethmg in exercise of the right of .avoidance. 
Unnoda Chubn Biswas v, Mothtjea Nath Doss 
Biswas . . , I. L. E., 4 Calc , 860 

[4 O. L. E., 6 

— art. 122 (1871, art. 121; 1859, s. 1, 

cL 11). 

JSxeoution of decree against 

Sirdar^ s heir who is not a Sirdar, — Suit on decree,-- 
Decree payable hy instalments — The plaintiff’s father 
obtained a decree in the Court of the Agent for Sir- 
dars in 1848 agamst the defendant’s grandfather, a 
third-class Sirdar. The decree gave an option to the 
Sirdar to pay up the debt at once, or year hy year, 
out of the levenues of a village The Sirdar chose 
the latter alternative, and execution pioceeded ac" 
cordingly on that footing till his death in 1862. 
His son survived him and died in 1867, when the 
defendant, who was not himself a Sirdar, succeeded. 
The Subordinate Judge of Khed — to whom, on the 
cessation of the Sirdarship in the defendant’s family, 
the Agfent referred the decree for further execution— 
proceeded wnth the execution up to the year 1876, 
when these proceedings were pronounced to be ir- 
regular. Tbe plamtiff thereupon, m the year 1877, 
filed the present suit on the strength of his decree of 
1848. Meld that the period of limitation applicable 
was that of twelve years from the date of the decree 
(Act IX of 1871, schedule II, art 121), but that the 
decree should he viewed as analogous to an mst^- 
ment decree and made as against the defendant in 
1867, — down to which time the proceeds were regu- 
laily realised,— because it then, on his father^s death. 
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became first operative against him In the case of a 
deciee payable by instalments, as the command of 
the Judge prescribes a term foi the performance of 
the several parts of his order, it is to be construed 
as becoming a 3 udgmeiit tor pm poses of limitation 
as to eaoh instalment only on the day when payment 
is to be made. Saesabam Dies hit v GA^■E3II 
Sathe . . . , I. Ij. B., 3 Bom., 193 

art. 123 (1871, art. 122; 1859, b. 1, 

cL 11). 

1. Suit under will for sum as 

legacy — Where a sum assigned to sous iias, by the 
terms of the %vill, to be regarded as a legacy, and 
not as a charge on the estate tor their maintenance, — 
Meld that clause 11, section 1, Act XIV of 1859, was 
the limitation applicable to suits undei the will for 
lecovery of the sum due as a legacy. IT’ana IfABAi^r 
Rao V, Rasia Nuxd . . .2 Agra, 171 

2. Suit for legacy — fi by his 

will gave the whole of his property to his brothers, 
making a specific provision of ii4,000 for one of his 
daughters (the mother of the plaintiffs), which was 
to remain as amanut in the family treasury, yielding 
her interest if and till she gave birth to a male child, 
when she should also have 200 heegahs of land 
Shortly after this the testator died, and the elder of 
the plaintiffs was born. The mother having since 
died without drawing the principal or taking the 
allotment of land, and the manager of the family 
estate having refused to give the plaintiffs their due, 
they sued to recover what was left to their mother 
Meld that this was a suit for legacy, and that 
clause 11, section 1, applied so far as the claim for 
money was concerned, and that the cause of action 
to the plaintiffs occuired at the time of the birth of 
the eldei plaintiff, when his mother became imme- 
diately entitled to the principal sum of money and 
to the Imd Peo330>“o CHTjiTDBa Roy Chowdby 
V GTA2f Chtt^tdeb Bo3e , • 13 W. B., 354 

3. Will — Suit for share of 

testaior^’s moceahle property, — Article 122 of Act 
IX of 1871 applies to a suit for a share of the 
residue of a testator’s moveable property disposed of 
by his w^iU. TBEBPOOBASOo::fDEaY Dosseb v 
Bebendeonath Tagoee , I. L. B., 2 Calc., 45 

4. Suit for legacy against 

f epresentative of testator — Article 123 of the 
Limitation Act only applies to cases in which the 
property sought to he reco\ ered is not only a legacy 
but IS also sought to he recovered as such from a 
pel son who is bound by law to pay such legacy, 
either because he is the executor of the will or other- 
wise represents the estate of the testator lasXTE 
Chfndee Doss t7 Jtjghjitt Chttitder Shaha 

E., 9 Calc., 79 

art 124 (1871, arfl23). 

Suits of the nature described in this article were, 
under Act XIV of 1859, held to be governed by 
danse 12 of section 1, the general limitation of twelve 
years 
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1* Office of hereditary priest — 

Immoceahle property — In a suit between Hindus, 
the office of hereditary priest to a temple, though 
not annexed to, oi held by viitue of, the ownership 
of any land, yet being by that law classed as im- 
moveable property, snould be held to be immove- 
able propel ty ivithin the meaning of clause 12 of 
section 1 of the Limitation Act, 1859 Keishx- 
ABHAT BIY HiEAGANGB t? KaPABHAT BIK MaHAL- 

bhat . . .6 Bom , A. C., 137 

Balvantbay alias Tatiaji Bapaji o Puesho- 

Ti’vi SIDHB3HYAB . . 9 Bom, 99 

In a Madras case, however, the six years’ period 
was held to apply 

2^ - — Offioe of Jearnam — Jwci- 

dental right to land atiached to office — Suit 
brought m 18G8 to establish that plaintiff had nested 
m him the right to the office of kainam ot certain 
villages from which he had been ousted by the 
defendant m 1857, and to recover from defendant 
the mirasi lands annexed to the office. The Court of 
first instance decreed tor plaintiff The Civil Court 
reversed this decision on the ground that title to the 
office was the principal matter of the plaintiff’s 
claim, and the right to possession of the land merely 
an incident dependent upon that, title; that, there- 
fore, as the period of limitation applicable to the 
former claim (six ytars) had elapsed before the in- 
stitution of the suit, it was not mamtamable for the 
land Upon special appeal, the decree of the Civil 
Court was affiimed on the grounds that it was con- 
clusively found that the land was inseparably attached 
to the office as a source of endowment for the services 
of the holder of it for the time being, and thafc, as 
against the plaintiff, the defendant was protected 
m the possession of the office by clause 16, section 1, 
Act XIV of 1859. TAMiiiBAztr Ea3IZo&i v Pait- 
TiKA Naesiah • . . . 6 Mad., 301 

3 Suit for possession of here- 

ditary office and for account — Adnarse possession, 
— X , the founder of two pagodas, died m 1795 leav- 
ing six sous, of whom two weiQ named C and T, 
lespectively T', the younger, died in 1834, leaving 
two sons, of w'hom one, who died in 1853, was the 
father of the plaintiff The founder’s elder son, C , 
died in 1816 leaving two sons (fff , who died in 1840, 
and L , who died in 1847) and two daughters (A 
and the defendant’s mother The office of dharma- 
karta descended from the founder to C After his 
death a manager was appointed by the Collector, and 
C’j son M was dispossessed by his uncle T, and in 
1834 M, brought a suit in equity against T and his 
sons Pending the final decree M was appointed by 
the Supreme Court to act as dharmakarta A decree 
was never passed and the suit abated on li.’s death m 
1840. M, was succeeded m the office of dharma- 
karta by his brother L , who held it till 1847, when 
he died, leaving it by will to his sister A and her 
husband S, jointly JB died soon after, and A, in 
1872, leaving the office by will to hei sister’s son, the 
defendant In a suit by plaintiff, as eldest surviving 
male member of the founder’s family, claiming the 

5p2 
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office of dharmakaita, or tkat if lie were not entitled, 
some proper person might he appointed to it, and pray- 
ing that an account might he taken of the pagoda pro- 
peity against the defendant as dharmakarta and also 
as e-^eeutoi of A , — Keld on appeal (conhiming the 
decision of the Couit of first instance), on the first 
question, that the suit was baned by the Limitation 
Act, IX of 1871, schedule II, article 123 that what- 
ever might be the effiect of the possession by Jf. and 
X., the will left by L in 1847 bequeathing the office 
to his sister A and her husband H was an act 
unequivocally hostile to the rights of the male mem- 
bers of the family , and as the will was at once acted 
upon, they must have had notice of this invasion of 
their rights Mamally Chenna Kesavabaya u. 
Vaii)Elin<3-a • . , I* Ii. 1 Mad., 343 


4 , Suit for possession of 

h&red'itary office — Waian, Ahemfion of — Adverse 
possession, in the case of an alienation of a watan, 
only begins to run against the heir from the time 
when he is entitled to succeed to the possession of 
the watan property , — i e , from the date of the death 
of the watandar. Raveojibav bin Tamajibay v 
Balyanteay Yenkatesh . I. Ij. E., 6 Bom., 437 


art. 125 (1871, art 124). 

See Aet 118 (1871, aet 129) 

, [I. Ii. E., 5 Mad., 221 

to^sei aside deed made 
by Sindu ividow — The cause of action m a suit hy a 
leveisioner during a widov^^B lifetime to declare a 
conveyance made by her to he void, was held under 
Act XIV of 1859 to arise from the date of the con- 
veyance. Bhikaji Apaji 77. Jagannath Yithaii 

[10 Bom., 351 

See Pbeshad Singh v, Chedee Labl 

[15 W. B., 1 

2 , widow. — Suit to set 

aside alienation, and to restrain waste — X, a Hindu 
widow, assigned one moiety of her share in her hus- 
band'’ s estate io S. S., in consideration that JBC. 8. 
should conduct and pay all costs of a suit which was 
then to be instituted against ber husband’s brothers, 
of whom S C , the present plaintiff, was one, to re- 
cover the share to which she was entitled, and also to 
pay her maintenance m the meantime. The assign- 
ment was dated 24tK: December 1864 The suit was 
brought, and a certain sum, in Oovermnent paper 
and notes, was decreed to K on August 5th, 1868 
This sum was paid into Court by E <7 on 10th 
March 1869, and upon X’s apphcation was, on 10th 
March 1871, paid out to her. JB C then sued as re- 
versionary heir to have the deed of assignment set 
aside, and piayed that M S should be restrained 
from receiving the moiety The plaint was filed on 
14th March 1871. In it he alleged his appiehension 
of waste by X, JECeld that a suit simply to set aside 
the assignment would have been baned as brought 
more than six years from the date of the assignment, 
yet so far as it was based on the allegation of appie- 
hended waste, it was not barred by the law of limit- 
ation. BlSTYANATHCHXrNDEB V. KhaNTOMANI DaSI 

[7 B. Ii. E., 131 


lilMITATIOM ACT, 1877, art. 125 — eontu 
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This aiticle applies only to suits to have deeds of 
alienation declared void An omission to bring such 
a suit does not affect the right to sue for possession 
of the propel ty ahenated within twelve years of the 
widow’s death. {See art 141 ) 

See Chtjndbb Kanth Boy v Peaby Mohun 
Boy ... 1 Ind. Jnr , O S„ 21 

[Marsh,, 83 : 1 Hay, 69 

WOOMA Chhen Baneejeb V Habadhhn Mo- 
zoombab .... IW. E., 347 

and Seinath Q-angopadhya v, Mahes Chandba 

Boy . . . . 4 B. I.. B., F. B., 3 

art. 126 (1871, art. 125).— Cause of 

action — Suit for possession of joint estate impro-^ 
perly alienated hy father of plaintiff — In a suit 
under the Mitakshara law for possession of land hy 
annulment of illegal sales by his father, the plaintiff’s 
only cause of action is the taking possession hy the 
defendant of what was the son’s ^oint share of the 
family property, and his suit ought to be hi ought 
within twelve years of such adverse possession. 
POONHEET KoOIB V. XlSHEN KiSHOBE KaeAIN 

Singh 23 W. E., 419 

See Nowbut Bam u. Dtjebabbe Singh 

[2 Agra, 145 

art. 127 (1871, art. 127; 3859, s. 

1, cl. 13). 

iSce s 2 . .1. L. E., 7. Calc., 461 

See Aet. 62 . I. L B., 6 All., 442 

See Aet. 136 . 1. L. E., 11 Calc., 680 

Section 1, clause 13 of the Act of 1859, applied to 
Mahomedan as well as Hindu famihes Khyeoo- 
NissA 17 Sabhoonissa Khatoon . 5 W. E,, 238 
as this article does the corresponding aiticlc of the 
Act of 1871 was specially apphcable only to Hindus. 

1, Suit for share in family 

dwelling. — k. claim by a member of a joint Hmdn 
family to a sbaxe in a family dwelling, on the allega- 
tion that the house was originally joint, fell within 
the provisions of section 1, clause 13 of Act XIV of 
1859. Denonath Shaw v Hubeynaeain Shaw 

[12 B. I.. E., 349 

Keishnadhtjn Chowbhey V , Hue Coomaby 
Chowdheain , . .25 W. E„ 37 


2. Mortgage hy one member of 

Kindu family, — Surrender of equity of redemption. 
— Act XIV of 1859, section 1, clause 13, was intended 
to apply to suits between membeis of a joint family, 
not to a case where a mortgage having been made by 
one member on behalf of aU to a stranger, that mem- 
ber afterwards, against the will of his copartners, re- 
leases the equity of redemption. Bahhanath Das 
i7. EiiEioTT . . , 6 B. Ij, E., 580 

S C Eadhanath Das t? Oisboenb Co 

[16 W. E., P. O., 24 
14 Moore’s I. A„ 1 
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3 . ■ — ■ — Suii to establifiTh right to 

share profits of ivatan^ — In a suit to establisli a right 
to share m a ^atan and to recover a portion of the 
profits thereof for seven years, — Meld that the ease 
was governed, as to hniitation, by clause 18 and not 
danse 16 of section 1, and that air ears for seven 
years were, therefoie, properly awaided. Gijkdo 
Ais-andeat tJ. Keishnaeay Govind 

[4 Bom, A. C.,55 

4 . Smi to enforce right to 

separate possession — Clause 13, section 1, applied 
to suits m which a plaintiff sought to introduce one 
or more additional co-sharers into the en 3 oyment of 
property alleged to be joint, not where a plaintiff 
sought to enforce his right to separate possession of 
that to which he was entitled. Luxhee Mojtee 
DoSSEE C. BeOJO BlJIiLTTB SeAIi . 11 W. B., 132 

5. * Right of son claiming 

partition after father^ s death — Survivorship — In- 
heritance — Clause 13 of section 1 of Act XVI of 
1859, when it provided, as the period of limitation for 
partition suits, the penod of twelve years from the 
death of the persons from whom the pioperty 
alleged to be joint is said to have descended,” must 
be taken to have been intended to apply, in this 
Presidency, to the case of a son claunmg partition of 
joint family property after the death of his father j 
althongh m strictness the language of that clause 
would not then he apphcahle, inasmuch as in this 
Presidency, and wherever the Mitakshara law pre- 
vails, sons m such a case are considered to take by 
survivorship rather than by inheritance. Haksji 
Chhiba V , VaiiABH Chhiba 

[I. Ij, B., 7 Bom., 207 

6. Suit for division of familg 

property . — Where a suit was brought for a division of 
family property twelve years after the death of the 
head of the family, — Meld that the suit was not 
barred by clause 13, section 1, Act XIV of 1859. Sttb- 
HAiTAN V . Safeaea Subhaiyait . 2 Mad., 347 

7. Suit to compel partition of 

moveable and immoveable property — A Hmdu of the 
Southern Maratha countiy, having two sons undivided 
from him, died in 1872, leavmg a 'viili disposing of 
ancestral estate substantially in favour of his second 
son, excluding the elder, who claimed his share in 
this suit. In 1861, a suit brought by this elder son 
against his father and brother to obtain a declaration 
of his right to a partition of the ancestral estate, was 
dismissed, on the ground that he had no right in 
his father’s lifetime to compel a partition of the 
moveables; and that as to the immoveables, the 
claim failed, because they were situate beyond the 
jurisdiction of the . Court. Meld that the suit 
was not barred under the Limitation Act, XIV of 
1859, section 1, clause 13. As to the immoveables 
settmg aside the fact that the plaintiff had remained 
in possession of one of the houses of the family which 
had been treated by the father as continuiug to be 
part of the joint projierfy, the decision of 1861, based : 
as to the immoveables on the absence of jurisdiction j 
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to declare partition of them, caused this part of the 
claim to faU under the provisions of Act XIV of 1859, 
section 14 As to the moveables assuming that they 
could, on the question of limitation, he treated as dis- 
tinct from the immoveables, aad that no payment had 
been made wfithin twelve yeais before this suit by the 
aucestral banking firm to the plaintiff, the adjudica- 
tion of 1861, whether in law correct or mconect, had 
been that the elder son could not assert his rights in 
the moveables until his father’s death. The defend- 
ant in this suit, IV ho had taken the benefit of that 
judgment, could not now insist that it did not 
suspend the running of limitation on the ground that 
his brothers might have appealed from it if erroneous. 
So far, also, as the father’s interest was concerned, 
the succession only opened on his death Laeskan 
Daea Naie fj. Bamchandea Dada Xaik 

[I. Ij B, 5 Bom., 48 
Ii. B., 7 I. A., 181 

8 Suit to recover share of 

goint property inherited —Clause 13, section 1 of Act 
XIV of 1859, was not applicable to a suit to recover a 
share of joint property to which the plamtiff claimed 
to he entitled by inheritance. Dinonath Bana v. 
BrBEEBEEjTissA Bibee , , 20 W. B., 270 

9. Suit to enforce right to 

share in joint property . — Suits to enforce the right 
to share in any property, on ‘the* ground that it is 
joint family property, must he brought Within twelve 
years, exclusive of the period during which the pro- 
perty was under attachment by Government and 
neither party was in possession. Shedojibat v* 
Naisjieav .... 10 Bom., 228 

10. - — Suit by adopted son for 

share of ancestral estate. — Cause of action — As 
against an adopted son suing for his share of the 
ancestral estate, the law of limitation does not 
begin to run until tlie allotment of such share has 
been demanded and refused. Axyattt Meppanar v. 
Kilabatchi Ammaii . . 1 Mad., 45 

11 Suit of share of family 

property — Exclusion from possession. — lu a suit to 
enforce the right to share in property on the ground 
that it was joint family property, — Meld that upon 
the construction of clause 13, section 1, Act XIV of 
1859, the claimant, in order that the statute shall be a 
bar, must have been entirely out of possession and 
excluded from possession by those against whom he 
claims GoviJiTBEiir Pibbai t?. Chidambaea Pibbai 

[3 Mad,, 89 

See Bajeswaea GikzKBkirt Deo Ma- 

HAEAJTTBm^aAEE V. VlEAPEATAPAH BtTDEA 
GAJAPAIY NaEAIJTA Deo MAHAEAJtTBCrHG-ABU 

[5 Mad., 31 

And Sebbaiya v* Eajbsyaea Sasteubf 

[4 Mad., 854 

12. Question as to exclusive 

possession — Onus of proof — Refusal to allom 
share —The question of fact whether there has been 
such exclusive possession oi enjoyment must he 
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decided upon the evidence m each case, and may be 
satisfactorily proved, although there may he no evi- 
dence of an express refusal to allow plaintiff any 
part of the benefits of the 3 ointpioperty, Sttbbaita 
«, Eajestaba SASTETjLtr , . 4 Mad , 854 

Jabaoo Eaeebea . . 3 Agra, 183 

Eajoo Sing-h V. G’ujsrESHM'OjNEE Bubmoiteb 

[15 W, R., 400 

13, — Suit for share of ^oxnt 

propert^,r--A, got a decree for possession, hut before 
she obtained possession J& obtained a decree declaring' 
him jointly entitled with A to a particular share of 
the same property Seld that when A got posses- 
sion, that possession inured to the benefit of R as -well 
as to herself, and JSJ's cause of action in a suit against 
A. in respect of the same property dated from the 
time when A obtained possession, and a suit was not 
barred if brought withm twelve years of that tune. 
dOOEOO CHUElir SlECAE V, GrOHJCEMONEE DOSSEE 

[IS W. B„ 188 I 

1 ^ — Smt for share of profits , — 

if by arrangement the shares ot certain co- sharers are 
left m the possession of other co-sharers during the 
period of a current settlement, the cause of action to 
the sharers whose shares have been so left for profits 
accrues only when the settlement expires. Toolseb 
Eam V. Suraa: , . 3 Agra, 271 

25* " ' ■ Suit for share of joint 

property. ---Cause of ercjftow.— -Where parties are 
hving together in commensahty and m joint posses- 
sion of property, no cause of action aiises to one of 
them for the recovery of his share until he is dis- 
possessed by the other, and hnutation runs from the 
date of such dispossession. Jabitb Chtte-dee Sajt- 
2 >YAE «. Baraim Cectjndeb Sakbyai 

[19 W. E., 344 

13 . — Ad-mrsi^ possession — Suit 

for partition —WioTO the bulk of the estate of a 
Hindu family is held and managed by a single mem- 
ber of the family, and the other members receive and 
enjoy part of the lands as sir, the possession of the 
bulk of the estate by the manager is not adverse so as 
to bar, under the Limitation Act, XIT of 1859, section 
1 , clause 13, a suit by the others for partition, unless 
there are circumstances^ show that they accepted the 
sfr lands in hen of the shares that would have been 
allotted to them on a partition The case of Appovier 
V Bama BuhhaAiyan, 11 Moore^sl. A., 75, a^roved 
EiTKJEET SlIfGH c. Gugeaj Sutgh 

pCi, R,, 1 1 , A,, 8 

~ Beceipt of payments for 

sUre of joint property. -That a Hmdu widow, enti- 
tled to her husband^s share of the joint propertv 
continues to hve in the family and mess with them' 

IS sufficient, in the absence of evidence to the con- 
trary, to show that she is receiving payments on i 

account of her diare, within clause 13, section 1 Aof i 

XIV of 1859 GobenbChunbeeBagohee® jBjaiPA- t 

HoxbbDabee . . . . UW.E,388 b 
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e 13^ Ment eolZeeied by one 

L- member ofMahomedan fami ly living jointly Even 

y if a member of a Mahomedan family collects the rents 
1 and profits of the family property, his possession can- 
t not be considered adverse to his mother and sister, so 
j long as these hve and mess jomtiy with him and're- 
ceive mone/s worth m the payment of then family 
expenses. Siebab v. Mobtji^qo Siedab ^ 

^ [24W.R.,1 

g 13* — Joint property, Buit for 

^ share of . — Onus prohandi.--- A suit to enfoi ce a right 
I to a share of joint family property must he hiought 
withm twelve years from the date of the last payment 
’ to the plaintiff, or the person through whom he claims, 

, on account of the share; and the onus is on the plaintiff 
^ to show possession of the share, or receipt of a pay- 
- ment on account of it, within twelve years. It is 
I not sufficient for the plaintiff to show that the pro- 
* P?^y was joint family property. Gossain Doss 
, Koondoo ®. SlEO Kookaeee Debia 

[12 B. UR., 219; 19W.R.,192 
UmBUBCA ChTTEIT ShET D . BELiGGOBTJTTY ChtJEK 
• • • . . 3 W. R., 173 

Bybdonath Ojha Gopab Hab 

[6 W. R., 170 

Httbeehttb Mookebjee V . Tebnooweee Dossee 

[6 W. R., 170 

HeISTO CHtTNBEE BtJBMO SuBSCAB v MoHESH 
Chfkbeb Bbemo Sxtemah * 23 W* R., 381 

^ — I* — Suit for share of joint an- 
cestral property —A Hmdn died m 1840, leaving him 
surviving seven sons, who, after their father’s death, 
entered mto j'oint possession of certam immoveable 
property which had been left by him, and continued 
to hve m commensahty until 1859, when a separation 
m mess took place. Subsequently, more than twelve 
years after the father’s death, a suit was brought by the 
youngest son for his share of the joint ancestral pro- 
perty belonging to the father, and to property subse- 
quently acquired out of the proceeds of such joint 
estate, to which the brothers were entitled in equal 
shares. The pl^tiff failed to show that any payment 
was made to him, or any person through whom he 
claimed, by the person m possession or management of 
the property, withm twelve years before the com- 
mencement of the suit BeU that the suit was barred 
by limitation under clause 13, section 1 , Act XIV of 
1859. Uma Sitebabi Basi v Bwabeafath Koy 
[ 2 B. I,. R., A. C., 284 
S. C. WOOIVTA SOOEBXTEEE DoSSEE V. DwAEKA- 
JJTATH Boy . . , . 11 W. R., 72 

I Amiteay but Teshyaitteay Besbmfeh v, 
AiTYABA ABAJI BeSHMUKH 

[5 Bom., A* C., 50 

^ — — ’ Bntry of names in regis* 

ter. Meld that the plaintiffs’ suit was barred by 
lapse of time, they having received nothing from the 
property, a share of which they claimed, for a period 
beyond that prescribed by clause 13, section 1, Act 
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XIV of 1859. Tlie fact that the plaintiffs had a | 
manifest right by inhentance, and that their names j 
had been entered in the revenue register as piopne- ^ 
tors, IS not eijuivalent to proof of payment to and 
receipt by them, of any profit on account of their 
share, Khobun SiKaH c. Bbhabee Lai/L 

[3 Agra, 95 

Maksoob Ali KHA3? tJ. Ghazeboobdsek Khaf 

[S Agra, 168 

22, — Suxt to enforce share of 

^omi fropert^ — oof of payments — In ruling that 
a suit to enforce the right to a share in certain pro- 
perty on the ground that it is joint family propeity 
IS barred under section 1, clause 13, Act XIV of 1859, 
it IS not enough to find that the plaintiff bad occasion- 
ally received money from the defendant, and that his 
sister continued to live in what had originally been, 
the joint family dweilmg-house ; hut there must be 
a distinct finding as to what payments (if any) have 
been made to the plaintiff within twelve years next 
prior to the date of the institution of the suit, by the 
person in possession oi management of the property 
on account of the plaintiff’s alleged share Pbossosto 
C ooatAB Mookeejee ??. Shama CHUEiir Mookeejee 

[17 W. B,, 461 

23. — — ]?aymentsfor yomt share, 

—Proof of payment is not necessary to bring a case 
within danse 13, section 1, Act XIY of 1859 ; but the 
limitation theiem prescribed wiU apply to the case of 
a person entitled to a share in property, and simply 
enjoying the property with the co-sharers, there being 
no dmsion of money or any payment at all made 
between them. Bhbjohtjbeb Paul v, Hubo Sooe’- 
BUEEE Debee . . • .17 W, B.y 530 

24u Eeeeipt of share of proJiU 

otherwise than hy money , — In a suit to recover pos- 
session of land alleged to have belonged jointly to the 
plaintiff’s late husband O. and his late elder brother 
P , the defendant pleaded limitation, on the ground 
that neither the plaintiff nor her predecesor was in 
possession within twelve years. It was found that the 
two brothers had lived in the same mess, the elder 
collecting the rents and profits, and therewith man- 
aging the family expenses. Held that if 0. did not 
receive money foom P he received money’s worth, 
and that would suffice to bring the case within Act 
XIV of 1859, section I, danse 13 ; and if clause 13 did 
not apply, clause 12 must, and the suit was not barred. 
CHirerBEB M03 steb Debia v, Mehaejan Bibee 

[22 W. B., 185 

25. ^y Sindu excluded 

from joint family property — In a suit by a Hindu 
excluded from joint family property, to enforce a 
rigbt to a share therein, brought before the 1st of 
October 1877, the period of limitation must be com- 
puted under article 127 and not under article 143 of 
schedule II of Act IX of 1871. Kali Kishoeb 
Eoy ® Dhuitukjoy Eox . I. Ii. B., 3 Cale., 228 

Hansji Chhiba V, Valabh Chsciba 

[I. Xi, B., 7 Bonw 297 


LIMITATION ACT, 1877, art 127— coiiff- 

nued. 

Under Act IX of 1871, the cause of action arose 
from the time when the plamtiff demanded and was 
refused his share; consequently it was then neces- 
sary to make that allegation Haysji Chhiba r, 
Valabh Chhiba . . I. L, B., 7 Bom., 297 

26. — ■ ■■ — ‘ Exclusion from share of 

joint property — Article 127, schedule II of Act IX 
of 1871 presupposes the existence of joint family 
property, and that there has been an exclusion from 
participation in the enjoyment of such property. 
Semhle ^ — The word “ excluded ” in that article implies 
previous inclusion. Saeoba Soon'BUBY Dossee v, 
Dota Hotee Dossee . I, Xi. B., 6 Calc., 938 

27. — — Joint property, — Pm- 

dence — Before a plaintiff can bring bis case wuthin 
article 127 of schedule II of the Limitation Act, 1877, 
it is incumbent on him to show that the property in 
which he seeks to recover a share is “ joint property ” 
Obhox Chueh Gthose v, Gobinb Chundee Dby 

[I.L.B.,9 Calc., 237 

28. - Claim to property as 

daughters son. — The provisions of article 127 of 
schedule II of the Limitation Act do not apply to 
a person who claims to inherit property as a daugh- 
ter’s son. Mothuea Nath Dutt v, Boeeant Nath 
Dutt. Peaei Mohuh Dutt v. Boeeae-t Nath Dutt 

[U C.Ii.B.,S12 

29. Suit for* possession and 

partition, — Acquiescence in alienation — Exclusion 
from share, — In a suit to obtain a share by partition 
of a joint family property, the interest of tbe plain- 
tiff’s father having been sold m execution of a de- 
cree, limitation is to be computed fiom tbe time 
when exclusion from his share first becomes known 
to the plaintiff. Issueidutt Singh v. Ibeahim 

[XL. B., 8 Calc., 653 

30. Exclusion from share , — 

Suit for partition — ^Wheie in a suit for partition a 
District Judge held the plamtiff’s claim barred on 
tbe ground that tbe defendant bad been in posses- 
sion of the property in dispute for md5:e than fifteen 
years without any claim having been made by the 
plaintiff , — Keld that under the Limitation Act, XV 
of 1877, article 127, time would not run against the 
plaintiff until his exclusion (if he was excluded) 
fiom the property had become known to him. Haei 
«, Maeuti . . . X L. B., 6 Bom., 741 

31. — — Exclusion from joint 

property, — A collateral member of a Hindu family, 
alleging it to be joint, claimed his share of ancestral 
property in Ondh, part of which formed a taluk 
inherited, for a considerable time past, by the eldest 
son, who, taking the whole of it, had given mainte- 
nance to the o^er members. This t^ng was en- 
tered in the first and second of the lists made under 
the provisions of the Oudh Estates Act I of 1869, 
and as to it there was no ground of claim. But with 
respect to the savings, accumulations, and invest- 
ments made from the income and proceeds of the 
taluk before the confiscation and restoration of Osudh 
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lands in 1858, the contention was tlat each member 
was entitled to bis share, and that, by the presnmp* 
tion in respect of a joint family, the burden was on 
the talukdar to prove that there were no savings or 
accnmniations made otherwise than out of the taluk 
and before the confiscatioii. SelcL thaty if it were 
assumed that the family was for some purposes un- 
divided, still this was not the case of an ordinary 
undivided Hindu family, and that, in such a case as 
this, the presumption must depend on somewhat 
special circumstances However, this case must be 
decided on the distinct ground that, as the claimant 
had been excluded from his share. If he had one, for 
more than twelve years, he knowing of this exclu- 
sion, the law of limitation enacted in Act XV of 1877 
schedule II, article 127, was appKcahle, and the claim 
was barred hy lapse of time. EAQHUirATH Bali n. 
Mahaeaj Bam 

[1. L. E„ U Cabs, 777; Ii. B,12 L A, 112 

Smi for share of joint 

property ‘-^:Eo;cluston.^Adverse pos$es$ton,-^In a 
suit for a share of undivided property from which 
the pMntiff had been out of possession admittedly 
for toty-five years,— that the suit was not 
barred by limitation, as the possession of the share 
m question bj the defendants since 1845 had not 
been a possession of it as their own properly to the 
exclusion of the plaintiffs or their father. Km) 
KaMCJECANDBA <?. GoBIND B ATX at. 

[I E., 10 Bom., 24 

■ art. 128 aSTl, art 128,* 1868, 

8. 1, cl. 13). 


~ Suit fo recover mainten- 

ance —Section 1, clause 13, Act XIV of 1869, applied 
to suits for the recovery of mamtenance, whether the 
right to receive mamtenance arose out of the general 
law, or out of a specific deed granting such mainte- 
nance. BaJIASOOBDEUX DeBEA V, SSAarASOOKDEET 
.... W,B^1864,13 


" ^ jfor mmntenance, — 

Clause 13, section 1, Act XIV of 1859, did not apply 
to a suit for mamtenance, when the right to receive 
such maintenance was not a charge on the estate of a 
deceased person, but on the estate of living persons 
Binodb Lall Chatteejbb «. LiroKHEE Mokbb 
^ebia 4W.E.,84 


3, maintenance^^ 

In a suit for mamtenance, the cause of action 
ordmarily arises at the time when the maintenance 
having become necessary is refused by the party 
from whom it is claimed. Section 1, clause 13, Act 
XIV of 1859, did not apply to all suits for the recovery 
of maintenance brought by a Hmdu widow agamst her 
husband's family, but only to suits m which the 
plaintiff seeks to have her maintenance made a 
charge on a particular estate. Timmappa Bhat v 
Babhesheiamma . . 6 Bom., A. O 130 


4. ' '■ ' ' "■ for maintenance as 

charge on estate plaintiff sued the defendants 
for future and past maintenance and obtained a 


LIMITATION ACT, 1877, art. Haa—conti. 

n%ed, 

decree for futare maintenance and for arrears of 
^mtenance for seven years. The parties were 
governed by the ^lya^ntana law. It was found by 
the lower Appellate Court that for twenty years 
before the suit the plaintifE lived apart frV the 
detendants and the other members of the family and 
supported herself without receiving or applymi for 
anything towards her mamtenance out of the family 
property in the possession of the defendants, or ohtain- 
mg any recognition of the right to maintenance. On 
special a^eal,— K eld, per ScoMAim, C. J., that, as- 
s^mg the Ahyasantana law recognises the right 
of the plaintiff to enforce separate maintenance as 
a charge upon the estate, the plamtifPs claim was 
barred hy section 1, clause 13, Act XIV of 1859. Per 
Collett, P — It is doubtful whether clause 13, which 
applies to cases where the nght to receive mainte- 
nance IS a charge on the inheritance of any estate, 
applies m a case where the right of the plaintiff is 

® a co-proprietor 

mth the defendants. H the suit be not wXn clause 
Id, then it was one to recover an interest m immove- 
able property, and was equally barred by clause 12 of 
section 1, Abbakkf r. Asoctr Shettati 

[4 Mad., 137 

SBBBAMAITU MlTDALIAB O. KaMAI^I AmmAL 

[7 Mad., 226 

Suits for mamtenance not chargeable on any 
esi^te were governed by clause 16 of section 1 of the 
Act of 5 the (^use of action in such cases did not 

[L L, R,, 2 Bom,, 637 

6. 


trr It RiiidfU vndoWt — 3Xainte7i~ 

With regard to the widoVs right to mamte- 
nance, a statute of limitation would do much harm if it 
should force widows to claim their strict rights and 
commence htigations which, hut for the purpose of 
keeping ahve ^eir claim, wonld not he necesmy or 
desirable, A I^du, disposing of his estate by wll 
expressed his hopes that his wives and son would 
aU live amicably together after his death, and would 
aU look upon Jus eldest son as the head of the family ; 

eMest son, directing him to provide for his (the test- 
ators) widows, tod for the other members and de- 
pendents of the family, and he declared that he made 
these provisioM TOth a view to prevent dissensions m 

*^®“ “ peace and 

harmo^ after his decease. In a suit brought more 
than sixteen years after the death of the testator by one 
of his widows against the eldest son to recover main! 

*^® defendant that the 
claim wto hOT^ hy hmitation under clause 13, sec- 

provides that suits 
for the recovery of mamtenance, when the neht to 
receive snch maintenance is a charge on the irfierit- 
ance ^ any estate, must be brought within twelve 
y^rs from the death of the person on whose Ste 

that the testator had not created, by Ins wiU. a 
^emflc charge on the inheritance of his estate with- 
in the meaning of the provision of Act XIV of 1859, 
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but bad merely imposed upon the defendant an 
obbgation, in case tbe will sbonld mterfere with tbe 
ordinary Hindu law entitling bis widows to mainten- 
ance, to make allowances for tbeir support of a kind 
analogous to that wMcb tbe law would have pro- 
vided. Held also that, altbongb there was no evi- 
dence of a specific demand for maintenance, there was 
ground for believing that maintenance had been with- 
held under circumstances amounting to a refusal, 
giving rise to a cause of action. Nabayankat 
EaMCHAKDEA PaKT O. KA3£ABAI 

[I. li. B., 3 Bom., 415 
I,. B., 6 I. A., U4 : 6 0. L. B., 162 

B, Smi for arrears of mam- 

ienance — In suits coming within the operation of 
the Limitation Act, IX of 1871, the widow might re- 
cover arreais for any period, unless it appear^ that 
there had been a demand and refusal, in which case 
she could recover arreais for twelve years only from 
the date of such demand and lefusal. Tiri Eamji 
[I, L. B., 3 Bom., 207 

7 . and arts. 130 and XB%—8uit 

for arrears of maintenance charged upon immoveable 
property, — An allowance for the maintenance of a 
younger member of a family was charged upon the 
inheritance to which the eldest male member alone 
succeeded Held that a suit for arrears of such 
maintenance within twelve years was within time 
under Act XV of 1877. Ahmap Hossein XHAiar 
IfHA-PD-PiN KhajCT • I. Ii. B., 9 Calc., 946 

[13aii. B., 330 
Ii.B.,10I.A.,45 

art. 130 (1871, art. 130; 1859, 

8, 1, cL 14). 

See Onits peobaitdi — Resumbtiok anp As- 
sessment . a W. B., 69, 182 

Clause 14 of section 1 of the Act of 1859 apphed 
to suits to resume or assess lands held rent-free subse- 
quent to tbe Permanent Settlement, 1790, Kbishto 
Mohitn Doss Bpkshbe v Joy Kishen Mookesjee 

[3 W. R„ 33 

Dhtjnppt Singh n. Bootah Sahoo 

[4W.R., 53 

1, Smt for resumption — Un- 

der Act XIV of 1859 a zemindar could not re- 
sume land, whether lakbiraj or not, held from before 
1790 Even an auction-purcbaser was barred by 
limitation if tbe ryot could prove that tbe land was 
in tbe possession of those through whom be claimed 
before 1790. Eapha Kisto Myteb v. Betjgwan 
Chunpeb Bose . . . , 1 W. B., 248 

SeISTEEPHTJB SAMHIfT «. BOMANATH EoKHIT 

[8 W, R., 58 

KhELUT ChITNPBE GhOSE t?. POOBNO Chtodee 
Eoy .... 2W.B.,258 

2, Suit for land as part of mal tenure 

— Cause of action — ^Tbe cause of action in a suit for 
land as part of the plaintiffs mal tenure, which land 


BIMITATIOH- ACT, 1877, art IZO-conh^ 

nued, 

the defendant is holding on an invalid lakhiraj ten- 
ure arises when the defendant first begins to hold 
the land m dispute rent-free. Fiieeong », Ehsboo 
Munpue 7 W. B., 531 

See Baeopa Kant Eoy u. Sookmoy Mookeb- 

• • • • .1 \iV • Br., 29 

3. Suit to recover portion of 

zemindari granted not in accordance with Mad, 
Reg, XXV of 1802 — ^The appellant, a zemindar, 
sued to recover a portion of the zemindari granted 
by his grandfather upwards of forty years ago, upon 
the ground that the grant was not made in con- 
formity with the requirements of Eegulation XXV 
of 1802, and that, in the absence of the observance 
of the formalities there prescnbed, the grant was 
void. Meld that more than twelve years having elapsed 
since the title accrued to the person under whom the 
plamtiff derived his right to resume, the appeal should 
he dismissed. Section 1, clause 14 of Act XIV of 
1859, considered and applied. Seta Eama Keistna 
RA 3rErpAPPA Eanga Eao V, Jagunti Sitayamma 
Gaetj 3 Mad., 67 

Aut Saib V. Sanyasieae Pedpabaxiyaea Sim* 
HELP 3 Mad., 5 

See Keishna Dbyit Gaetj c. Bamachanpea 
Dbvtj Mahaeajpltj Gaetj . 8 MEad., 153 

4. ■ ■" Suit for resumption by dur^ 

putnidar, — Cause of action, — In u suit by a dur- 
putnidar for the resumption of land alleged to be 
held as lakbiraj under an mvalid title, Bmitation 
must he calculated, not from the date of the creation 
of his dur-putni title, but from that of possession 
of tbe party from whom the putnidar originally de- 
rived his title. Gpngaeam Chowpey v, Hpeee 
Nath Chowpey . . . 15 W, B„ 438 

And so if he is an auction-purchaser. Bpsseee- 
OODPEEN «. SHIBPEESHAP CHOWPHEY 

[W, B., 1864, 170 

NiEUNJtTN Achaejee V, Ktjeapee Chtten 
Baneejeb .... IW, B., 197 

Or a purchaser from Government : his cause of ac- 
tion dates from the time when the right accrued to 
the Government, Bfnnoo v, Ambeeooppeen 

[23W,B.,24 

5. - — Suit f^ assessment of rent 

after resumption of laJchraj lands, — A, got a decree 
against JB., w’^hich declared that certain lands in B/s 
possession, alleged to have been lakhiraj lands from 
before 17^, were AJs mal lands and liable to assess- 
ment. More than twelve years after the date of this 
decree. A, sued to assess the lands Meld (affirming 
the decision of Ainslie, J.) that the suit was not 
barred by the provisions of Act IX of 1871, schedule 
II, article 130. Pbotap Chpnpbe Chowphey v, 
Shpkhbe Soondaeee Dasseb . 2 C. Ii. B,, 589 

6. Service tenure — Assessment 

of rent by Settlement Officer — In a suit agamst the 
Talookdari Settlement Officer, who had assessed rent- 
free land on the ground that it had been granted for 
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^ryice, and that service was no longer required, — 
M^eld that if the grant was the grant of an office le- 
mnnemted by the use of land, the light to assess was 
baried by the possession of a person not claiming 
under grantee for a longer period than twelve 
y^rs after the right to resume acciued under Act 
^ of 1871, section 29, and article 130, schedule II. 
Kbyal Kttbeb V, Talfkdabi Settlement Oeeicee 
[I. Ii. B., 1 Bom., 586 


7. 


and arts. 121 and 14=9. 


-Mesumj^iion and assessment of laJcTiwaj land — 
Discussion of the law of hmitation as apphcable 
to the resumption and assessment of lakhirai lands 
Kotlastoashinx Dossee n Gocoolmoni Bosses 

[1. Ii. E., 8 Calc., 230 : 10 O. Ii, E., 41 

— art. 131 (1871, art. 131). 

See Art. 120 . X L. B., 10 Gale., 697 


^ ^ — — Cause of action — Suit for 

turn of worship of an idol —The plamtijff sued the 
defendant foi a declaration of his right to a turn 
of worship of an idol for seven and a half days in 
each month, alleging that the defendants, who were 
entitled to another turn, had m 1864 taken ad- 
verse possession of the idol and properties belong, 
mg to it, and had so deprived him (the plaintiff) 
of his turn of worship fiom that time Reid 
that the cause of action dn^ not recur as the 
turn of worship came round Such suit feU within 
the operation of clause 16, section 1, Act XIV of 
1859 G-atje Mohan Chowdhey v Mahan Mohan 
Chowhhex . 6 B. X. B., 352 : 15 VT. B., 29 


2 . 


- “ I ■ ^%ght to exclusive worship 

if idol Might to turn of woiship — In a suit 
brought in 1875, in which the plamtiff claimed, 
^ heir of her husband, a share in a certain taluk, 
together with exclusive right of worship of an idol, 
A , and the right to the worship of an idol, B , for one 
sixth of every year, from the possession and enioy- 
ment of which she alleged she had been dispossessed 
by toe defendants m 1866 , — Reid that her claim, as 
to the idol B. came under the provision of article 131 
o± Act pc of 1871, and was not barred, but as to A. 
the claun was governed by article 118 of the same 
Act, and, not having been preferred within six years, 
was ban ed by lapse of time Eshan Chitndee Box 
V Monmohini Bassi . I. X. B., 4 Calc., 683 

a — 


Worship of idol -^Turn of 

-Mecurring right^k smt for a palla, or 
rigiit to worship an idol m turn, is a periodically 
recumng right withm the meaning of Act XV 
Of 1877, schedule II, article 131. Rshan Chunder 
V. Monmohini Rasi, ZL B , 4 Calc,, 683, fol- 
lowed. Goxeezishen Gossamx V, Thakooehass 
Gossamx 

[1. X. B., 8 Calc., 807 : 10 C. X. R„ 439 


^ Suit to recover hunalfees. 

— of acUm,-^!^ a smt to recover burial fees, 
the light to'wMch occurred whenever a corpse was 
brought for burial, toe period of limitation was held 


LIMITATION ACT, 1877, art. 131— 

nued, 

to be twelve years from the date of the first refusal 
of the enjoyment of the right. Bahae Shah v 
Peeo Shah . . . 24 W. R., 385 

Clam for montTily allow 

ance from, zemxndari — Remand and refusal Re^ 

curving rights, being entitled to a monthly allow- 
ance from a zemindan under an agreement, dated 
1861, died m that year. In 1867 K, his senior 
mdow, claimed the allowance the zemindar contend- 
ed that the allowance was personal to S , and did not 
^scend to his heirs. K, obtained a decree. In 1864 
M , the junior widow of S,, sued K to estabhsh the 
right of her son M, to succeed to the estate of d. as 
his son and sole heir, and obtained a decree from the 
Privy Council in 1871. In 1872 Af. demanded and 
was refused the allowance from the zemindan. In 
1875 M came of age and m 1879 brought a suit 
agamst the zemindar to estabhsh his nght to the 
allowance, Reid that the claim by M was not 
barred by limitation. Bamnah Zamindae v Boea- 
• • • . I. X. B., 7 Mad., 341 

Zaminhae oe Bamnah v Boeasami 

[X X. B., 7 Mad., 341 


, 165 


art. 182 a871, art. 132). 

See Aet 59 . .12 C. X. B., 

See Aet. 62. 

[X X. B., 8 Bom., 234, 426 
See Art 120 , I. X. E., 2 All., 358 

See Art. 128 . I. X. B., 9 Calc., 945 
[13 a X. B., 330 
See Aet. 146 (1871, aet 149) 

[I X. B., 3 Bom., 812 
See Aet. 147 . X X. B., 6 AIL, 551 
[X X. B., 12 Calc., Ill 


1 . 


Gallic ana. e c u r r I n & 
cause of action —Held (by Glovee, J")— That mail- 
kana is rent under Begulation VIII of 1793, that a 
cause of action for recovery of arrears of malikana 
IS a recurring cause of action; and that failure to 
recover arrears for more than twelve years would not 
bar the right to recover for such period as has not 
been barred by the statute, clause 16, section 1, Act. 

^ 2 . period of six years 

Meld (by Kemp, ^J) that the suit was barred, as no 
malikana had been paid for more than twelve years. 
Rhuli Singh v. Mehmu Rehu, 3 Ap ,102 12 W, 

-2 , 46 Reid on appeal that a suit for the recovery 
ot malikana was barred by limitation if the malikana 
had not been received for a period of twelve years. 
Bhttli Sin<3-h V Nehmtt Behtt 

[4 B. X. B., A, O., 29 : 10 W. B., 302 

BAHtTEHL HhQ V, COFET OF WaEHS 

[12 W , B., 498 
Chfmmxtn V Om hoolsoom . 13 W, B., 465 
Contra, Government Bhoop Maeain Sinoh 

[2 W. B., 162 
HeEEANFND SAHOO V* OZBEEUN . 6 W, B., 161 
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nvied, 

Bevcrsed, however, on review, in Ozeeujts », Heera- 
jimi> Sahoo . . . , 7 W. E., 336 

■wheie it was held that the twelve years^ limita- 
tion applied, but that section 1, clause 13 of the 
Bimitation Act, was apphcable. On a second review^ 
in HEEEANirifD Sahoo u. Ozeeeuk 9 W. B., 102 
clause 12 of section 1 was held to apply to the case. 

2^ — MahJcana — Inter est in. 

Imdt — -Mahkana is an interest in land coming under 
Act XIT of 1859, section 1, clause 12, and the light 
to recover it ceases w hen it is left as an unclaimed 
deposit in the Collector’s hands for twelve years. 

OOB IHB CHTTjrDEB BOX CHOWDHaY V BA3d: CHUH- 

BER Chowbhbx . . , .19 W , R„ 94 

Kjishto Chundee Saitdbi. Chowdsey V, Shama 
SOONDEEEE BeBIA ChOWDHEAIH 

[22 MI. R., 520 

3«- laymeni of mahlcana hy 

OM tof ^oint holders — payment by one of two per- 
sons holdmg land jointly of malikana on account of 
the ^oint land saves the operation of the limitation 
as against both of them. NtJESiNaH Naeaih Sik&h 
t?.AHEEExrH . . , , 22W. R.,561 

4* Malikana commuted from 

payment in cash to set off against rent. — Where an 
a-nangement has been effected by which mfl-hVa-na is 
to be paid, not m cash, but as a set-off against the 
rent payable, to be deducted therefrom, and it is not 
shown that the right to such malikana has been ahen- 
ated,tbe fact of its not having been paid in cash for 
twelve years is not a bar to the claim of the maliks 
for the mahkana Aeeh Ahmud n. Nehal Suras 

[21 W. B., 88 

5-. Bmt for mahkana. — Mali- 

kana is an annual recurring charge on immoveable 
property, and may be sued for within twelve years 
ironn the time when the money sued for becomes due. 
B.immjzi BEaHar v Hiebayhaeaih 

[I. -I. R., 5 Calc., 921: 6 C. h. R., 133 

6. — Suit for recovery of hak — 

Immoveable property — In suits for recovery of haks, 
which are of the nature of claims of money charged 
upon or payable out of land, the period of limitation 
is twelve years BHAEATSAHGjr Mahsangji ». 
ISfAVlHAlDHAEAYA MAHSHKHEAM . 1 Bom., 186 

S&& FtrTTBHSAHaJI JASWAHTSAHaOl V. De-SAI 
Khleiakeaiji Hakoomuteaiji 

[13 B. Ii. R., 254: 10 Bom., 281 
a C.5 Xi. R., 1 1. A., 34: 21 W. R., 178 

Overruling decision in FATESSAiraJi v. Desai 
KutTAiTEAjA . . .4 Bom., A. C., 189 

But see Raijit Mahoe v. Besai Ktteliakbai 
Htjk:m:ateai . . . 6 Bonu, A. C., 56 

wbch was held to he a case of a hak not charged on 
land^ 

7, ^ Suit by hakdar against 

original grantee. — Smi by sharer of hak against 
awtJier. — I^esatgm allowance — ^Artjcle 132, sche- 


LIMITATIOH- ACT, 1877, art ISZ-oonh- 

nued, 

dule II of the Limitation Act, IX of 1871, applies to 
suits which aie brought by a hakdar against the 
person ongmaUy liable for payment of the bak, and 
not to suits by one sharer in a watan against another 
sharer or alleged sharer who has improperly received 
the plamtiff’s share of the hak. A suit of the 
latter description is a suit for money received by the 
defendant for the plaintiff’s use, and the penod of 
hmitation is thiee years as prescribed by article 60 
of the Act. HAEMUEEGAirEr v Haeishkhpeasad 
[I. I,. E., 7 Bom., 191 

Idond charging immoveable 

property JEJnforctng bond by demanding payment 
as if secured by collateral mortgace of land — 
Where a suit was brought upon a bond to secure the 
payment of principal and interest, and the relief 
sought was that payment of principal and interest 
might he enforced, both as a simple contract habihty 
and a debt secured by a collateral mortgage of im- 
moveable property,— that the suit was one for 
the recovery of an interest in land under section 1, 
danse 12, Act XIY of 1859, and was not barred for 
twelve years. Keistha Bow v. Hachaha Sttgapa 

[2 MadL, 307 

ChETEI GAHIinDAH V. SHHBASAH Pt t.t.at 

[2 MadL, 51 

Katodah V. Muteammai, . . 3 Mad., 92 

OOMEAO BeQ-ITM V KhOOSEEAH 

[1 3Sr. W, 181 : ted. 1873, 260 

■ffOHNA Veutkata Sawhy alias Vehkatasetti 
V. Basieebby Konbabeddy . 5 Mad., 364 

And Sttewab Hossein Kha^t «. Gholaat Maho- 
hbb . . . B. L. B., Sup. Vol., 879 

S C. Shewah Hossbiit v. Ghoiah Mahomed 

[9 W. B., 170 

Overruling Paetjsh Nath Misseb v Bujtdah 
A iii 6W.B.,132 

The cases of Goea Chahd Bxjtt v. Loke^^ ath 
Ohtt Syi.B.., 334 

Kadaesa Raittah V. Batiah Bibi 

[2 Mad., 108 

Seetul Singh v, Sooeitj Bijesh Singh 

[6 W. R., 318 

And Lystee v. Ko Mihohe * . 7 W, E,, 364 
may also he considered as overruled. 

Bond. — Instrument creat* 

ing interest %n immoveable property — R. having 
borrowed money from A , executed in his favour a 
bond (which was afterwards duly registered), in 
which he engaged to repay the amount with interest 
on a day named, and h^ypothecated certain lands by 
way of security, with a condition that, in the event 
of the said lands being sold in execution of decree 
before the day fixed for repayment, A should he at 
hberty at once to sue for the recovery of the debt. 
Before the term for repayment expired, the mort- 
gaged lands were sold in execution of a decree obtain- 
ed by another creditor on a second bond made by B. 
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subsequently and subject to the bond made to A In 
a suit by J. against J5, and the purchasers of the 
lands at the execution sale. A* charged B personally, 
and also sought to reabse the amount due on las 
bond by the sale of the mortgaged lands, ffeld that 
the claim was in substance a suit for the recovery of 
immoveable property, or of an interest in immoveable 
property, within the meaning of clause 12, section 1, 
Act XIV of 1859, and consequently was governed by 
the twelve years’ rule of limitation therein provided, 
and not by the rules provided by clauses 10 and 16 
of the same section Semhle , — ^Although A* was at 

liberty to sue from the date of the sale of the lands, 
limitation did not run against his claim fiom that 
date, but only from the date fixed m the bond for 
repayment. Juneswab Dass v Mahabeee Sikgbt 
[L li. 1 Calc., 163 : 25 W. E., 84 
Xt» E., 3 X. A.., 1 

10 . -II . '■ 8mt for money charged 

on xmmoveahle froyerty — 5 obtained a decree on a 
bond hypothecating certain immoveable property and 
a declaration of his hen on the property, and attached 
the property in execution of the decree as the pro- 
perty of his judgment-debtors. Af , who was in pos- 
session of the property as purchaser in execution of 
a decree to which she was no party, oh 3 ected to the 
sale, and obtained an order from the Court executing 
the decree for reieasmg it from attachment, under 
the provisions* of section 246, Act YIII of 1859. R. 
sued to enfoice his hen, referring in his plaint to the 
order as the cause of action, hut not alleging that the 
order was illegal, nor suing to set it aside. Article 
15 of the second schedule of Act IX of 1871 could 
not be made applicable to the suit. It was a suit for 
money charged on immoveable property to which 
article 132 of the schedule applied Eadho Paitdat 
V . Bfe Xtjab . . . . 7 353*. W,, 223 

11. and art. 120.— on 

mori^age hand to recover amount by sale of yro^ 
yerty — Persoxial habiUty of mortgagor — Cause of 
action . — By a mortgage bond, dated the 28th Magh 
1281 B S. (Sth February 1875), it was provided that 
if the mortgagors should fail to pay the money secured 
thereby accordmg to the terms thereof, the mort- 
gagees should immediately mstitute a suit and realise 
the amount due by sale of the mortgaged property, 
and that if the proceeds of such sale should not he 
sufficient to hquidare the debt, the mortgagees should 
realise the balance from the persons and other proper- 
ties of the mortgagors. It was further agreed that 
the principal and interest seemed by the bond should 
he lepaidm the month of Magh 1282 (January-Feh- 
ruary 1876). In a suit instituted on the 9th October 
1882 upon the mortgage to recover the amount due 
by the sale of the mortgaged property, and the balance, 
if any, from the persons of the mortgagois , — Seld 
that the bond in question provided for two remedies 
in one suit, and did not contemplate a second suit 
being instituted to recover the balance from the per- 
sons of the mortgagors in the event of the first 
remedy against the mortgaged property proving in- 
sufficient to pay the debt in full, and consequently 
that the cause of action against the persons of the 


LIMITATI0355r ACT, 1877, art. lS2-co«f?^ 

nued. 

and art. 120 — continued. 

mortgagors accrued upon the date on which the mort- 
gage money became due , and as the suit w^as instituted 
moie than six yeais after that date, the plaintiff’s 
claim was barred by limitation, so far as the personal 
liability of the mortgagors was concerned Meld, 
also, that article 132, schedule II of the Limitation 
^ Act (XV of 1877), only refers to suits to enforce pay- 
ment of money charged upon immoveable property 
by the sale of such pioperty Miller v Kitng-a 
Nath Mttllice: . I. L. E., 12 Calc., 389 

12. Suit to enforce charge 

under mortgage deed — JSeld that a suit to enforce 
the charge under a mortgage deed is a suit of the 
nature mentioned in clause 12, section 1, and can he 
brought at any time within twelve years Koofj 
Behaey Lall n. Eaj Naeaih . 2 Agra, 244 

Manhtt Lall v. Peg-ttb 

[9 B. Ii. E., 175, note : 10 W. E., 379 

GoKALBHAI MhLCHAND V. JhAVEE CHATtTEBHirj 

[8 Bom., A. C., 61 

13. Mortgage — Interest . — 

Charge on land, — In suits to recover the principal 
and interest of a loan secuied by a mortgage of im- 
moveable property, mterest for twelve years is recover- 
able by virtue of article 132 of schedule II of the 
Limitation Act, 1877. Davahi Ammal v Eatna 
Chetti . . . 1. 3G. E., 6 3VCad., 417 

14. Money charged on im~ 

moveable yroyerty —The plaintiff held a mortgage 
of certain immoveable property^ given to him by the 
defendant to secure the repayment of a loan of money 
with mterest. The plaint stated the fact of the 
mortgage, hut prayed only for a money-decree. The 
mortgage contained a personal undertaking to repay. 
The said mortgage was dated 16th Fehruaiy 1870, 
and the plaint in this suit was filed on the 28th April 
1881. The plaintiff maintained that he was not 
time-barred, as he had twelve years withm which to 
bring the suit under article 132 of Act XV of 1877. 
Held that plaintiff was too late in hrmging a suit for 
a money-decree on the promise to pay in the mortgage, 
inasmuch as the article referred to was meant to 
apply to suits brought to enforce against the property 
payment of “money charged upon immoveable pro- 
perty,” and not, xmder any circumstances whatever, 
to a suit for a mere money-decree. Pestonji Bezoistj! 

Abhool Eahimah . I. Xi, E., 5 Bom., 463 

15. Mortgage — Suit by a mori* 

gagee to recover debt from a mortgagor personally — 
Money-decree — Article 132 of the Limitation Act, 
XV of 1877, schedule II, is applicable to a suit by a 
mortgagee to obtain a mere money-decree, to which 
suit, therefore, the limitation of twelve years from 
the time the money sued for becomes due applies, 
JBestonp Bezonji v. Ahdool Rahiman^ I. L M , 5 
Bom.i 463, overruled. Lallttbhai v. Nabah 

[I. Xi. E., 6 Bom., 719 

16. — — Interest ---Bom. Reg. V 

of 1827, ss. 11 and 12.--Act XXVIII of 1855. 
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•—Act XIV of mo ^Aet I of 1868.^1>amdupat 
— Mule —The mortgagor of an estate gave to the 
mortgagee, subsequently to the date of the mortgage, 
t'v^o successive money-bonds, m each of which it was 
stipulated that, if the amount were not paid on the 
due date, it should take priority of the amount due 
under the mortgage, and that redemption of the 
mortgage should not he claimed until the bond had 
been satisfied. The assignee of the equity of redemp-* 
tion sued for possession of the estate on payment 
merely of the mortgage-money Seld that section 
12 of Eegulation V of 1827 is not in force. That 
section ’was repealed by Act XXVIII of 1855, section 
1; and although the latter section tv as repealed by 
Act XrV of 1870, the former was not restored, there 
being no express provision in Act XIV of 1870 to re- 
vive it, as required by the General Clauses Act, I of 
1868, section 3 The question of the period for 
which interest was to he allowed was, ther^ore, to be 
determined by Act XV of 1877, the Act in force at 
the date of the institution of this suit, article 132 of 
which apphed; hut as the rule of damdupai is not 
affected by Limitation Acts, the defendants could not 
be allowed as mterest, more than the amount of the 
prmcipal on which it was to he paid. Habi Mahadaji 
fJ. BaLAMBHAT RAQ-HinSATH 

[X L. B., 9 Born., 233 

17. Smthy mortgage to recoTer 

mortgage-money — 8u\t for money charged on %m- 
moveahle ^ro^erty — Itelief against the verson of 
mortgagor, — In a ^uit by a mortgagee to enforce the 
mortgage, No 132, schedule II of the Limitation Act, 
1877, IS not applicable, so far as relief against the 
mortgagoi personally is claimed. Lallubhai v. Naran, 
I, L JMy 6 Bom , 719 ^ dissented from. Eaghubae 
Dayal V, Lachmin Shaneab 

[XIi. B., 5 AIL, 461 

18. JPenods resyeetwely ay- 

ylicahle to personal demands and to claims charged 
on immoveable property, — That there is a personal 
liahihty upon an instrument charging a debt upon 
immoveable property, does not carry with it the 
effect that the period of limitation fixed for personal 
demands by Act IX of 1871 is extended, by reason of 
this demand hemg thereby brought witliin the mean- 
ing of article 132 of schedule II of that Act, which ap- 
phes to claims “ for money charged upon immoveable 
property.'^ A mortgagee of lands sought, after the 
lapse of more than six years from the date when the 
mortgage-money was payable, to enforce two distinct 
remedies, the one against the property mortgaged, 
and the other against the mortgagor personally, on 
the contract to repay the mortgage-money. Seld 
that article 132, above mentioned, applied only to 
suits to raise money charged on immoveable property 
out of that proper% j and the twelve years^ bar did 
not apply to the personal remedy, as to which the 
shortei period prescribed in article 65 of the same 
schedule applied Eam Din v Kaxka Peasab 

[I. Ii. B., 7 Aa, 502 : IL B., 12 L A., 12 

19. and art. X^,-^Bypo- 

themtion , — In 1884 sued A. to recover the prin- 


IiIMITATION ACT, 1877, art. 132— 
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and art. 147 — continued, 

eipal and interest due on a registered bond executed 
in 1870 It was stipulated that the amount should 
be repaid with interest in 1871, and certain immove- 
able property was hypothecated as security for re-pay- 
ment of the debt. Seld that the suit did not 
fall under article 147 of schedule II of the 
Limitation Act, vhich allows sixty years to a mort- 
gagee to sue for foreclosure or sale from the date 
the money becomes due, but under article 132 of the 
same schedule, which allows twelve years to enforce 
a payment of money charged on immoveable pro- 
perty. Aliba V, Nanxt . L X. B., 9 Mad., 218 

20. Suit for sale of 

immoveable property by a creditor tcho has a right 
to realise a charge not amounting to a mortgage, 
— ^The special provision of article 147 of the Limitation 
Act (XV of 1877) apphes to all suits properly brought 
by a mortgagee for foreclosure or sale, while the 
general provision of article 132 apphes to suits for 
sale, by a creditor having a right to realise a charge 
not amounting to a mortgage. Ehbmji Bhagvan- 
BAS Gfjab V, Rama . I. X. B,, 10 Bom., 519 

21. » ' Suit for dower as a charge 

on immoveable ‘property in hands of heir — A. suit 
by a Mahomedan widow against the heir, who has 
ousted her, for her dower, as being a hen on landed 
property, was held to he governed ^y clause 12, 
section 1, Act XIV of 1859. Ja^e Ehanttm v, 
Amstoob Patika Khatoon . * 8 W. B., 51 

22. ■ ■ Suit for money lent on de- 
posit of title-deeds.— Where a creditor sues to recover 
money advanced by him on the deposit of title-deeds 
of property, his claim is governed by the limitation 
applying to debts ; hut where he seeks to have his 
hen realised, xt is a claun to reahse an interest in 
land, to which the hmitation of twelve years apphes. 
Peaby Mootn Bose ©, Gobinb Chunbea Addy 

[10 W. B., 56 

23. Suit for money charged 

on rents and profits. — Suit for money charged on 
immoveable property — K borrowed from C a sum 
of E571, and at the same time executed a bond 
whereby be mortgaged usuf ructnarily to his creditor 
his entire right and share m a particular estate in 
hen of the above-mentioned sum^ and it was agreed 
that C might reahse the debt from the rents and 
profits of two years, and that, as soon as it had been 
reahsed, his possession should cease Seld that the 
money borrowed by K. was “ money charged upon 
immoveable proper^,” it being charged upon rents 
and profits %n aheno solo which m English Law 
would he classed as “ mcorporeal hereditaments,’^ 
hut which by the law of India are included in im- 
moveable property, and that therefore the limitation 
applicable to a suit for the recovery of the money 
was that provided in article 132, schedule II of 
Act XV of 1877 Bull V. Bahadur, 7 N. W, 55 ; 
and Besionji Bezonji v. Ahdool Mahiman, I, L, By 
5 Bom,, 463, dissented from Fatehsangp Jaswant- 
samgi v. Besai KuUianraiji Sahoomaihrmyi, IB 
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^ X E., So4, referred to. X/^dluhhat t, ^aTajif 
I L.B,S Bom., 719, followed Muhammad Zaki 
». Chatku , . . L L. E., 7 Aa, 120 

24. — Smt for share of Qov- 

ernment re'omue and for declaration that estate is 
charged mth amount — A suit for recovery of Gov- 
ernment revenue, winch the defendant was hound to 
pay, hut which has been paid by the plaintiff to 
save the whole estate from sale, where the plaintiff 
asks to have the amount so paid made a charge on 
the poition for '^vhich he paid it, is governed by 
aiticle 132 and not by article 99 of Act XV of 
1877. Ram Dtttt Singh v Hobakh Nabain 
Singh . I. L. B., 6 Calc., 549 : 8 C. L. R., 209 

Deo Nhudhn Agha «. Despftty Singh 

[8 C, L. Ba, 210, note 

25* Suit to esiahltsh title and 

for arrears , — The plaintiff sued the defendants to 
recover a share of the income of a certain watan 
which was admitted to he connected with an here- 
ditary office, hut was not, strictly speaking, charged 
upon immoveable property. In 1861 the plamtiff 
had brought a previous suit, and obtained a deciee 
decianng his right to share m the watan, and award- 
ing him arrears for six years. Under this decree he 
had received payment ot his shaie up to the year 
1860 In th^ piesent suit the plaintiff claimed 
an ears for twelve years, mz.i from 1862 to 1874. 
He admitted that he had received no payment for 
the year 1861, and that his claim for that yeai was 
barred The defendants contended that the period 
of hmitation applicable to such a claim was six 
years, and not twelve yeais ; that this was the case, 
at any rate, so long as the Limitation Act, XIV of 
1859, was in force, and that, therefore, the claim to 
so much of the arrears as was time-barred under 
that Act could not be revived by Act IX of 1871 
Bield that, whether Act XIV ot 1859 or Act IX of 
1871 apphed to the plaintiff^ s claim, the period of 
limitation was twelve yeais. Article 132 of sche- 
dule II of A^t IX of 1871 was a distinct provision 
to that effect There was no similar provision in 
Act XIV of 1859 ; but all hereditary offices, and all 
payments or allowances made on account of such 
offices, are to be regarded as immoveable property 
within the meaning and intention of that Act, and 
are, theiefore, governed by the provisions of clause 
12 of section 1 It was also contended on behalf of 
the defendants that, even if the period of limitation 
weie held to be twelve years, the plaintiff's claim 
was nevertheless barred %n toto, inasmuch as he 
admitted that he had leceived no payment on account 
of his share for thirteen years preceding the msti- 
tutaon of the suit In support of this contention the 
cases of Jda%p Manor v Desat Kallianrai^ 6 Bom , 

A* 0., 56, and Madnala v Balnani, 9 Bom , 260, 
were cited, where it was laid down that the cause of 
action to estahhsh title, and the cause of action to 
recover arrears which rest on such title, are not dis- 
tinct and independent of each other, so that if the 
former be baired, even the arrears which may he 
ivithin the period of limitation cannot be recovered. 


LmiTATIOJSr ACT, 1877, art, 1Z2-oohU. 
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Seld that, while this is the rule which must be 
apphed to cases m which a plamtiff must establish 
his title before he can ask for arrears accruing due 
under such title, the same rule does not apply where 
as in the present case, the plamtiff has m a foimer 
suit obtained a deciee declaratory of his title. It is 
no longer necessary for him to establish his period- 
ically recurring right against any person who is 
bound by that decree; and that being so, there is 
nothing in the law of limitation which can he con- 
strued into a restriction of the plaintiff's right to 
recover the arreais falhng due within the period of 
hmitation, Chhaganlal zj. Bapttbhai 

[I. Ii. B., 6 Bom., 68 

— art. 134 aSTl^art 134^1859, s. 5). 

Seen 2 . L Ii. B., 9 Bom., 475 

, Bond fide purchasers — Sec- 

tion^ 5, Act XVI of 1859, was intended to benefit only 
bond fide pui chasers from trustees. Kyboonissa 
t^. Sabhoonissa Khatoon . 6 W, B., 238 

2 -- Brioritg of bond fide pur~ 

chase.— BQction 5, Act XIV of 1859, was held not to 
JPpiy to a case of piionty of bond fide purchase 
Kalby Mohtjn Pal v, Bholanath Chaklabab 

I [7 W. B., 138 

— Bond fide purchaser — Pro- 

pertg belonging to idol— In 1799 an estate was pur- 
chased in the name of an idol, and immediately af ter- 
waids was moitgaged. Subsequently, when the mort- 
gage-debt had been paid off, it was recOnveyed to the 
idol After this the names of the idol and of its 
shehait were entered in the Collector's hooks as 
owners of the estate In 1812 the purchaser again 
mortgaged the property, and m 1816 his widow exe- 
cuted a second mortgage of it to pay off the moit- 
gage of 1812 In 1820 this second moitgage was 
purchased. The defendant held the pioperty under 
titles derived from the moitgage of 1816 The she- 
bait's repiesentatives m 1867 sued to lecover pos- 
session of the property as belonging to the idol, alleg- 
mg that the purchaser was a meie trustee for the 
idol that the present holders of the pioperty were 
cognisant of this, or might have learnt it by leason- 
ahle enquiiy, and theiefore took the propeity sub 3 ect 
to the trust, and that, accoidingly, the suit now 
brought was a suit against a trustee within section 
2, Act XIV of 1859, and could not be bailed by any 
length of time Theie was no evidence ot a formal 
dedication of the property to the idol Reid that the 
defendant claimed under the purchasers who had pur- 
chased bond fide and for valuable consideiation with- 
in section 5, and that tbeiefoie the peiiod of limit- 
ation was twelve years from the date of purchase, and 
the suit was barred. Bbaja Sendaei Bebi u. 
Laohmi Kttnwaei 

[2 B. L. B., A. C., 155 : 11 W. B., 13 
S C on appeal to Privy Council 
[15 B. Ii. B., P. C., 176, note: 20 W. B., 95 

4, ■ Bndomed pi operty — Suit 

to have land declared wulcfi — ^In the case of wukf 
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land, the mere stoppage of religious service does not 
stait limitation. In a suit, therefore, to have land 
sold declared wukf and therefore unahenahle, the 
cause of action arises not from the cessation of ser- 
vices, hut from the date of the sale. DoTAn Ghani> 
Mulmge V, Kbeamut Ali 16 W, B , 116 

A suit hy a mutwali for endowed property alienated 
would probably come wuthin this article. 

See Labl Mahomed u. Lael Beij Kishoee 

[17 W, E., 430 

6* 'Mortgage of endowed pro- 

perty — Suit for recovery of propei ty — Certain 
landed property alleged to have been sold to an idol, 
and registered in the name of the vendee^s infant son as 
shebait, had, after the death of that son, been mort- 
gaged twice by the vendee, who succeeded to the office 
of shebait, and was mortgaged subsequently, on the 
death of the vendor, by his widow, to pay off the 
charge created by her husband. The last mortgage 
was foreclosed, and the mortgagee obtamed a decree 
for possession In a suit for the recovery of the 
property by descendants of the vendee, claiming as 
shebait of the idol, — Meld that the last mortgagee 
was a hand fide purchaser for valuable consideration, 
and was therefore entitled to the protection of sec- 
tion 6, Gobind Nath Roy u. Lttchmee Kooma- 
EEE n W, B., 36 

6. Suit against purchasers "hy 

representative of mortgagor — In a suit by the re- 
presentative of a mortgagor against bond fide pur- 
chasers for valuable consideration from the mortgagee, 
— that the period of limitation was twelve years 
from the date of the purchase, under section 5, Act 
XIY of 1859. SiTHA UsoiAL u. RuroASAMi Iyei^'- 
5 Mad., 385 

7. — — — — Mortgage hy member of 

joint Mindu family — Bond fide purchaser^ — To en- 
title a purchaser to claim the benefit of Act XIY 
of 1859, section 6, he must prove, — 1st, that he is a 
purchaser of what is represented to him, and what he 
fully beheves, to be not a mortgage, but au absolute 
title; 2nd, that be purchased bond fide^ — that is 
to say, without a knowledge of the title having been 
originally a mortgage, and of a doubt existing as to 
the mortgage having ceased, and 3rd, that he is a pur- 
chaser for valuable consideration Where an estate 
having been originally mortgaged by K,, a member of 
a joint Hindu family, he subsequently, without the 
knowledge of the other members, released the eqnity 
of redemption to R,, who afterwards sold to M, the 
owner of a factory, who afterwards sold to <?. ^ Co. 
the factory with the lands appertaining thereto, 
amongst which was the property so released, and pro- 
ceedings had for many years been taken by the other 
members to assert their rights, — Meld) reversing the 
decision of the High Court, that G, ^ Co. were not 
purchasers entitled to the protection of Act XIY 
of 1859, section 6. Meld, also, that section 10 does 
not apply m such a case, although K. acted fraudu- 
lently. Radhastath Das v. EitiIott 

[eaii.E.,530 
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S. C Radhanath Das v. Gisboene & Co. 

[14 Moore’s L A., 1 : 15 W. B., P. C., 24 

Reversmg the decision of the High Court in Gis- 
BOEYE k Co. V. Eadanath Das , 5 W. B , 253 

8. - — Sale of property hy repre- 

sentatives of mortgagee. — The sale of mortgaged 
property by tbe heirs of a mortgagee after it has 
been held and en;joyed by them upwards of sixty years 
does not give a tresh cause of action to the repre- 
sentatives of the mortgagor. Ram Dhun Bhtjggut 
V. Ghueshee MlAhtooh . . 16 W. B., 96 

9. — - Bond fide purchaser — A 

defendant who seeks to protect himself by the provi- 
sions of section 5, Act XIY of 1859, against the 
claim of a mortgagor suing within sixty years to 
recover mortgaged lands, must show clearly that he, 
or the person from whom he derives his title, was a 

purchaser. Jugg-uenath Sahoo Shah 
Mahomed Hossein . 14 B. L. B., 386 

[23 W. B., 99 : L. B., 2 L A., 49 

10. — — ' ■ Vendor and purchaser — 

Bonafides -—Motice of charitable trust. — The words 
"conveyed in trust” m article 134 of schedule II of 
the Limitation Act (IX of 1871) include devises 
in trust, or are equivalent to the words “vested 
in trust” in section 10 of the same Act. The 
words “ m good faith ” in article 134 of schedule II, 
and m section 10 of the Limitation Act (IX of 
1871) do not necessarily involve ‘absence of notice 
in the purchaser of an existing trust or equity, 
though the fact of there being such notice may be 
an important element in the question whether there 
was bona fides. The defendant in the present case, 
though he purchased with actual notice, must, having 
regard to all the circumstances, be held to have 
purchased in good faith, and the suit was accordingly 
barred by hmitation, there being nothing in the 
Limitation Act ,'(IX of 1871) excluding from its 
benefit those asserting their right to claim under a 
bond fide purchase for value, hy reason that those 
claiming against them aie the ohjecl^^ of a charit- 
able trust imposed on such property. MahikIiAIi 
Atmaeam V. Mastcheeshi Biis'sha 

[L L. B., I Born*, 269 

art. 135 0871, art 135). 

See Aet 144 (1871, Iet. 145) — ^Adveesb 
Possession . 7 C. L^ B., 580 

[I. L. B., 10 Calc., 68 

1 . ■ and art lAjl. -^Mortgagor 

and mortgagee. — Purchaser from mortgagor. — -Ad- 
verse possesnon — Beng, Beg. XVIT of 1806^ s 8 — - 
Transfer of Property Act, s. 86 — ^IJnder Act XIY 
of 1859, a mortgagee was ordinarily bound to bring 
his smt within twelve years from the date of default, 
and was barred there^ter, unless it could be shown 
(or might properly be infeiTed) that the mortgagor 
or the person in possession held by permission of tbe 
mortgagor after the date of default On the l7th of 
November 1865, certain property situate in the dis- 
trict of the 24-Pergunnahs was mortgaged by the 
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owner thereof to secure the repayment of B15,785 
with interest at 18 per cent on the 17th of Eehmary 
1866. The mortgagor and mortgagee were Hindus, 
and the mortgage was in the ordinary form of an 
English mortgage of leal propeity. After the date 
of the mortgage, and before the 16th of Eehruary 
1872, the mortgagor sold various portions of the 
mortgaged property On the 15th ot Eehruary 1872 
the mortgagee filed a foreclosure petition in the 
Court of the Judge of the district of the 24-Pergun- 
nahs under Eegulation XVII of 1806. Hotice of 
the petition was served on the mortgagor alone. 
Heither prmcipal nor interest was paid by the mort- 
gagor, and on the 6th of September 1882 the as- 
signee of the mortgagee filed a suit for foreclosure 
against the mortgagor, and the purchasers of the 
various portions of the property, under the provisions 
of the Transfer of Property Act, praymg for fore- 
closure and sale. JSeld that as agamst the pur- 
chasers from the mortgagor the smt was barred by 
limitation under clause 136, schedule 11 of Act XV 
of 1877. Shubkomoyee Dasi v, Seiitath Das 

[I. L. E., 12 Calc., 614 

2. Suit for possession hy mort- 

gagee of deed of conditional sale — JS'oreclosure , — 
Cause of action , — A conditional mortgage-deed was 
drawn out, stipulatmg for the repayment of the loan 
by annual mstajments in nm&teen years, and em- 
powering the mortgagee to foreclose if two instal- 
ments remained unpaid on any third yearly instal- 
ment fallmg due. JSeld, on the construction of the 
mortgage-deed, that the mortgagee was not thereby 
limited to foreclose as soon as the first default m 
payment of those instalments occurred, and not 
afterwards j hut that the mortgagee was authorised 
in proceeding to foreclose if there were subsequent 
defaults, any previous default notwithstanding, in 
fact there is nothing in law to limit the time within 
which a mortgagee may foreclose, if, notwithstand- 
ing one or more default, the mortgagee’s right is not 
repudiated hu^t recognised. The moitgagee’s right 
to sue for possession accrues upon the final foreclo- 
sure, and he can sue at any time within twelve years 
from that date, under clause 12, section 1, Act XIV 
of 1859. BtrjQDEEis- Golab Koonwbe 

[Agra, F. B., 102 : Ed. 1874, 77 

8. * Mortgage — -JDispossession 

of mortgagor , — The rule that the date of expiry of 
the year of grace is the date from which a mort- 
gagee’s cause of action to obtain possession of the 
mortgaged estate is to be calculated, apphes only 
when the mortgagor remains m peaceable and undis- 
turbed possession of the estate But when the mort- 
gagor IS dispossessed and his title disputed, and 
another person obtams possession of the estate, the 
possession of the new holder becomes adverse to both 
mortgagor and moitgagee The mortgagee’s cause 
of action against the new holder ivill count from the 
date on which the latter obtained such adverse pos- 
session, unless when the mortgagor contests the title 
of the new holder, and htigation ensues hetueen 
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them, in which case the mortgagee is not bound to 
take action upon his mortgage until that litigation is 
decided. But if the mortgagor’s title is re 3 ected, 
and his possession is disturbed by an adverse one, the 
mortgagee’s cause of action against the new holder 
commences from the date on which the latter obtains 
possession on his title adverse to the mortgagor 
which has been confirmed by the Courts. Eam- 
OOOMAE Sein n , Pbosonnoooomab Sein 

[W. R., 1864, 375 

See Sheotthbee Sahoo Bhowakeedbek 
Ktjlwab . . . 2 N, W., 228 

4. Suit for possession — Mort- 

gagor transferee, JSossession hy — In 1835, A, a 
mortgagee, obtained a decree in a foreclosure suit, 
subject to two prior mortgages. In;i844t, B pur- 
chased the rights of the mortgagor in the mortgaged 
property, and m 1854 redeemed the two prior mort- 
gages. ^ Meld that A* was not barred by the Statute 
of Limitations fiom asserting his title to the land 
subject to the prior mortgages. Bhttgwan Doss r, 
Behaby Khan . Marsli., 191 : 1 Hay, 487 

5. — Suit for possession after 

foreclosure of mortgage, — Adverse possession — 
JPossession of dur-puinidar.^-^lceve a plaintiff, who 
had acquiied the right of a mortgagee in a putni 
tnrruf, had foreclosed the mortgage under a decree 
of the Supieme Court in 1852, hut had omitted to 
take out execution until 1869, when he first sought 
to obtam possession ; and defendant put in a claim to 
the turruf on the ground that his predecessor in 
title had as dur-putmdar paid m the revenue to 
save the putni, and had taken possession of the 
estate under section 13, Regulation VIII of 1819 ; 
and the lower Courts found that plaintiff was en- 
titled to recover possession because the dur-putni- 
dar had lecovered the amount of his deposit in the 
intervemng years,— Re/d by the High Couit that 
the plaintiff’s claim was baned by limitation Meld, 
also, that the dur-putnidar’s occupation of the 
putni after his hen on it had expired was an ad- 
verse possession, which the plaintiffs were bound to 
resist as soon as they became aware of it , and that 
this obhgation was not loosened by the fact that the 
moifcgagees, on the expiry of their hen, weie bound 
to find out the owners and dehver up the estate to 
them. Kanti Chundeb Mookbbjee v, Bamhit 
Doss Mookebjee . . . 25 W. R., 434 

6. — — JPurchaser from mortgagor, 

•—Adverse possession —Where a party hond fide 
purchased from another, as his own property, land in 
fact mortgaged, and obtamed possession and muta- 
tion of names, his title was held to be adverse to the 
mortgagee. After a bond fide purchaser had been in 
open possession more than twelve years, and after 
the lapse of more than twelve years from the accrual 
to the mortgagee of the right of entry under the 
mortgage-deed (v-hich was in the Enghsh foim), the 
mortgagee sued the purchaser to obtam possession of 
the property Meld, the suit was haried. Queer e, 
— Whether m cases in the mofussil, where the mort- 
gagor continues in possession, paying rent to the 
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IiimiTATIOK ACT, 1S77, art 

autd 

moifcgAsrec, tkc law of limitation begins to run fioni 
the date ot the right of entry BsTjanath Kitndu 
Chowbkrt r Khelat Ch^xdba Ghose 

[S B. Ii, R., 104 ; 14 Moore’s I. A,, 144 
lOW. B., P. C,33 

S C. m High Comd, Khelat Chunbes Grose 
Tasachren Koondoo Chowbhey 6 W. R , 269 

7, Adaetse possession — Fur- 

ekaser at a sale in execution of deuee^ —The poobes- 
feiou of a pui chaser at a sale in e\ecutiou ot decree, 
u ithoufc notice ot a mortgage of the property, is acl- 
\erse to the moitgagee, and a suit to distuib lus pos- 
fccssion must be brouirht within twelve years ot tlie 
toinmencement ot sulIi possession A><and Hayi 
Dasi V Dhaeen'dea Chandra Hooeerjee 

[S B. Xi. R., 122 : 14 Moore’s I. A,, 101 
S. G. 16 W. R., P. C., 19 

Affirming decision of High Court m Dhueundeo 
Ohundee Mookeejee 17. Ajfxtrxi) Moyee 
Dossee . . . . 1 W. R., 103 

8, Suit for possession — Con- 

ditional mortgagee^ Title of -^It IS not necessary for 
a conditional inoi tgagee, it he be m possession at the 
c'lpiry of the year ot grace, to bring a suit to com- 
]7lete his title The limitation period should be coin- 
} HI ted tiom the expiry ot the year of giace, it the 
mortgagee be then in possession. Khoob Chuxb o 
Heeba Dhtte . . . .3 Agra, 103 

9, Mortgage — Suit for pos- 

session — Fo) eclosure — Feng Reg XVIX of ISQS, s \ 
8 — Cause of action — A , by a Bengali deed of con- 
ditional sale, dated the 10th of August 1853, mort- 
gag«>d two estates, the deed pro\ idmg that the moi t- 
gage-debt should be lepaid on the 9th of July 1855, 
and that, on default of payment, the deed of condi- 
tmual sale should become one of absolute s<ile, and 
that the mortgagee should theieupon acquire the ab- 
solute propiietaiy right, and might entei upon and 
retain possession of the mortgaged propeity A 
tailed to pay at the time stipulated, and on the 18th 
of December 1856, her right, title, and mteiest in 
the estates were sold m execution, and purchased by 
the defendants wnthont notice of the mortgage On 
the 3id of April 1866, the plaintiffi bought the 
mortgagee’s interest, and in August 1867 he msti- 
>tuted foieclosure pioeeedmgs under Regulation 
XYII of 1806 against the defendants, the auction- 
]»urchasers In a suit instituted by the plaintiff on 
the 22nd January 1874 against the auction -pur- 

c hasers to recover possessiou of the mortgaged pro- 
perty, — Field that the cause of action aiose on 9th 
July 1865, when default was made in payment of 
the mortgage-debt, and the suit, not having been in- 
stituted within twelve years from that date, was 
barred by section 1, clause 12, Act XIT of 1859 Xo 
new cause of action arose by reason of the foreclosure 
proceedings on the expiry of the year of grace in 
August 1868 Denonath Ga^tgooly « 

Peoshad Dass . 14 B. Ij. R., 87 ; 22 W. R., 90 

10. Moitgage — Suit for pos- 

session, — Foreclosme.^Caicse of action, — The de- \ 

111 
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fendant mortgaged certain immoveable property to the 
pUintiffi by a igehl-zoafa, or deed of conditional sale, 
‘ dated 20th Januaiy 1851 The deed stipulated that 
‘ the mortgage-debt should be repaid on the expira- 
j tion of three years from the date of the execution 
The money was not repaid at the stipulated period, 
and the mortgagor remained in possession of the pro- 
, perty, but there w’as some evidence to show that he 
had made payments of interest on the mortgage-debt 
to the plauitifE In Febraary 1870 the idaintifp 
took proceedings to foreclose the mortgage, and on 
16th Febiuary 1872 he instituted a suit tor posses- 
j Sion of the pioperty The defence was that the suit 
I was bailed, the plaiutiffi having been out of posses- 
sion for moie than twehe yeais previous to the in- 
stitution of the suit Feld that payment and ac- 
ceptance of interest was evidence of the continuance 
* of the relation between the parties created by the mort- 
gage-deed, and until the mortgagoi advanced any 
rights adverse to the mortgagee, the possession of 
the mortgagor was permissive, and no cause ot ac- 
tion accrued to the mortgagee Maa^ebe Kooer i 
Mtji^koo . 14 B. Ii. R., 315 : 22W. R.,54S 

IL Suit foi foreclosure of 

mortgage — Cause of action — The plamtiff, on the 
2nd of August 1847, became mortgagee of a house 
under an mstrament of mortgage, which provided 
that in default of payment by the mortgagor of the 
mortgage loan within live years, the house should be 
considered as ahsolutdy sold to the, moitgagee. De- 
fault was made in payment and the moit*r’‘gce Gii- 
; tered into posse 'ssiou, and lontmued ni po^'^eaSlOIl 
until 1858, when lie was di5i'0«>''Lb')0d by the mort- 
gagor On the 29th Hatch IbOti, the pla-ntnl ‘iied a 
suit in the nature (d a toiedos’ le sint .ura n^t his 
mortgagor, to which the defendant pleaded the law 
of limitation. Feld that the plamtiflr’s cause ot 
action arose m 1S58, when he was dispossessed by the 
defendant, and that he had, under Act XIV of 1859, 
section 1, clause 12, twelve yeais from that date 
within which to file his suit Laeshaiibai r Vithal 
RAaiCHAifBEA . . 9 Bo23a„ 53 

art 138 0871, art. 136)* 

See Aet 144 — Adverse Possession 

[I. Ii. B,2 AIL, 718 
I. L. R., 12 Gale., 197 

1, > — and art, 137. — Fjeaimenf 

— On the 26th of September 1867f A executed a con- 
veyance of certain land to F, for valuable considera- 
tion On the same day A, acknowledged the execu- 
tion of the deed before the Registrar, who after- 
wards registered the same on the 19th of Octobei 
1867 , B. never entered into possession of the land. 
On the 14th of November 1874, C purchased this 
land at a sale in execution of a decree which he had 
obtained against B ; C did not enter into possession 
of the land, but, on the 26th of September 1879, 
brought a suit for the recovery thereof against A , 
who had all along remained in possession, Feld 
that the suit was barred by limitation under articles 
136, 137, schedule II of the Limitation Act, XV of 
1877. ANilTD COOMABI V Ali Jamin 

[I. L. R., 11 Gale., 229 

5 Q 
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2 , and art. 144 — Sindu Imo | 

Joint family projyeriy. Suit to reco%er — Fur- \ 

chasei of a share of joint family property when 
vendor is out of possession — In a suit for a share of 
a ioint family property where the claimant is out of 
possession, the material issue is when did the pos- 
session of the defendant become adverse to the plain- 
tiff or the person under whom he claims by purchase. 
Ter Gaeth, C J — The onus hes upon the purchasei 
of a shaie m a ^omt family property whose vendoi 
IS out of possession to show that the exclusion, if 
any, took place within twelve years of the institu- 
tion of the suit. The rule of limitation applicable 
to a suit by a purchaser of a share m a ^omt family 
property whose vendor is out of possession at the 
date of the sale is article 136 of schedule II, Act 
XV of Fer Ghosb, J — The rule applicable 

to such a smt is article 144 Eam Lakhi v, Bueg-a 
Chaean Sen , . I. Ij, B., 11 Calc., 680 

art. 137. 

See Abt. 136 . I. It. B., 11 Calc., 229 

art. 138 (1871, art 138). 

See Eight op Suit— Feesh Suits 

[I. Ii. B., 9 Calc., 602 

1, - — — Suit for possession hy pur- 

chaser at sale for arrears of revenue — Cause of 
action — Under the general I^w of Limitation the 
cause of action in a suit for possession by an auction- 
purchaser at a sale for aiieais of revenue aiises from 
the date of pui chase. Hueeee Mohun Thakooe v 
Andeews .... W. B., 1864, 30 

2. Sale in execution of decree 

Sheriff — Fetiod from which time runs — As land 

may pass hy mere paiol between a Hindu vendor and 
pui chaser, the sale hy auction hy the Sheiiff is 
enough, without his hill of sale, to complete the trans- 
action as between vendoi and puichasei, for the pur- 
pose of the Law of Limitation, ther^foie, where the 
suit was hi ought within the time fixed hy the Law of 
Limitation, counting from the date of the Sheriff^s 
bill of sale, hut too late counting fiom the time of 
the actual auction-sale, — Seld that the plaintiff was 
haired Mohesh Chundee Chatteejbk v Issue 
Chunk EE Chattesjee . 1 Ind. Jur., 3V. S., 266 

3^ Furchase hy mortgagee of 

moi igaged property — While a mortgagee was in pos- 
session of the mortgaged piemises, the lands were sold 
for arreais of Government revenue, and purchased hy 
the mortgagee. Seld that his possession as mort- 
gagee was superseded hy his possession as purchaser, 
and that the Statute of Limitation commenced to run 
from the hegmmng of his possession as such pur- 
chaser Bykunt Dhue Singh v Lakka Bhugo- 
BUT Sahoy , . Marsh., 391 : 2 Hay, 475 

4. Suit hy purchaser at sale 

for arrears of rent ofputm tenure — Cause of action 
— Adverse possession — A let an under- tenuie to B , 
which nnder-tenure was sold £oi arrears of rent 
under section 105, Act X of 1859, and bought m by 
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A On proceeding to take possession, A. found that 
C had trespassed upon the under- tenure during B 
tenure, and bad held possession for more than twelve 
years A sued to recover possession of the under- 
tenure, and it was held by tbe senior Judge of the 
Bivision Bench (Baylet, t/)tbat A ^s cause of action 
was the act of dispossession by (7, and that the suit 
was barred, moie than twelve years having elapsed j 
and that A right to sue was not affected by tbe 
fact that B 's tenure w^as still running, Tbe 3 umor 
Judge (Phsab, J) held that the suit was not barred ; 
that tbe cause of action to A acciued when he ob- 
tained back tbe property at the auction-sale , and that 
durmg the penod of encroachment the cause of ac- 
tion did not arise to B , and pass from B, to A dur- 
ing the time the putnx lasted, the putm entirely dis- 
appear mg m the superior title of zemindar vendee. 
Seld by the Appellate Court, in confirmation of the 
view of Pheae, j , that the cause of action to A , 
who was a pm chaser of an estate free from incum- 
brances against <7, who was a trespasser, and had en- 
croached on B , the defaulter, must betaken to accrue 
at the same time as bis, A nght to turn out under- 
tenants of the defaulter, — mz,, from the time of the 
pm chase of the tenure of the defaulter ; and the fact 
that A was both talookdar and pm chaser did not 
prevent him from exercising the same rights as any 
other purchaser would be entitled to Woomesh 
Chunkeb Goobto c. Eajnabain Eoy 

[10 W. B , 15 

See Eajnabain Eoy v. Woomesh Chunkeb 
Goopto , . . . 8 W. B,, 444 

5 , Survey proceedings — Suit 

for possession — Where the plaintiffs alleged that the 
disputed lands were fraudulently caused to be demar- 
cated with defendant's zemindari at the time of the 
survey, and the Appellate Comt had held that as 
plaintiffs were not parties to the survey pioceedmgs, 
the present suit was haired by limitation undei the 
decision in Woomesh Chunder Ooopio v Bajnarain 
Boy, 10 W R, 15 Seld that m order to bung a smt 
within the pm view of that decision, it was not enough 
for plaintife to say that this fraud was committed 
against them by the defendants, and that these 
defendants weie still m possession of the lands as 
belonging to them and othei neighhouimg piopiie- 
tois, but that it was necessaiy for them to show 
that they themselves were in possession of the dis- 
puted lands at the time w’'hen they gi'anted the putni 
to the defendants, and that they made over that 
possession to those defendants at that time Gopak 
Kishen Sieoab V Eam J^aeain Koonkoo 

[17 W. B., 175 

6, Suit for possession — 

Cause of action — Where foimal possession was 
gi\en by the Court, but the defendants have remain- 
ed in actual possession, the plaintiff must still date 
his cause of action from the date of sale Jowheb 
Ali V Eamchand 

[2 B. L. K., Ap., 29 • 24 W. B., 419, note 
Coni) a, Binkubashini Basi v Eenny (Eainey 
[7 B. L. B., Ap., 20 : 16 W. B., SO 
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7. - JPossession, Suit for — Anc- 

iion~purchaser. Suit for possession — Where it 
was shown m a suit by an auction-purchaser at an 
execution sale that the formal possession obtained 
by him through the Court had not been followed by 
any act of possession, and consequently that it had 
been infructuous, — JSeld that the pui chaser was 
entitled to bring a suit to obtain actual possession, 
but was bound to bring it within twelve years from 
the date of the sale, the period prescribed by article 
138, schedule II of the Limitation Act (Act XV of 
1877) The decisions m Knsto Gohindo Kur v 
Gunga Pershad Sm mah, 25 W P , 372 , and Lolit 
Coomar Pose v Phan Chunder CJinclcerhutty, 10 
C. L E y 238, require such pui chaser to obtain pos- 
session through the Court befoie bunging his suit, 
but they do not preclude him from enforcing his 
right by suit when the toimal possession given by 
the Court has failed to put him m actual possession. 
Keishjja Laiii Dutt v Kadha Krishna Sueehel 

[L Ii B., 10 Calc., 402 

8. and arts. 91 and 95. — 

Suit for possession of immooeable property — Suit 
for cancellation of instrument, — The purchasers of 
property sold m execution of a decree, having been 
resisted in obtaining possession of the property by a 
person claimmg under a mortgage from the jndg- 
ment-dehtor, sued for possession, by avoidance of the 
mortgage, allegmg that the same was collusive and 
fraudulent. The plamtrffs did not ask for the can- 
cellation 01 setting aside of the instrument of mort- 
gage. Seld that the laiv of limitation governing 
the suit was not aiticle 91 or 95 of the Limitation 
Act, but article 138 JEazari Lall v fadaun Singh, 
I JL E ,5 All ,76, Eamausar Pandey v. Eaghicber 
Jail, I L, E , 5 All , 490 , Sobha Pandey v. Saho- 
dhra, I L,E,o All, 322, and Eay Bahadur Singh 
V Aehambit Lai, L E , 6 1 A, 110, referred to, 
Uma Shank ae u Kalka Peasab 

[I. L. E., 6 AU., 75 

art. 139 (1871, art 140). 

See Aet 144 — Adteese Possession. 

[I. Ii. R.,9 Calc., 367 

L Adverse possession — Plea 

of receipt of rent — In a suit to recover, with mesne 
profits and other mcidents, a jirayati village alleged 
by the plamti:ff to form part of bis zemmdari, and 
to be wiongfuliy held by defendant by virtue of the 
execution of a decree of the late Commissioner of 
the Northern Sirkars passed in 1844, the defendant 
pleaded that he held on a permanent lease subject to 
a fixed quit-rent, that be and his ancestors had held 
on that tenure since and previously to the Permanent 
Settlement, and that the quit-rent had been received 
from him by the plaintiff Meld that, as the defend- 
ant stated that the plaintiff had received kattubandi 
from him since 1857, the plaintiff’s claim to eject 
could not he disposed of absolutely on the ground 
that it was haired by the Act of Limitations Vai- 
eichasha Suet a Xabayna v Nadiminti Bhag^a- 
TAT Fatanjali Shasxei . 3 Had,, 120 


lilHITATIOEf ACT, 1877, art 139— 

nued, 

2. .1 ■ ■' — -II Landlord and tenant , — 

Eeceipt of rent, — A. a Hindu, died, leavmg his widow, 
P , and mother, C B, adopted D. C granted a 
putm pottah to B, of certam property belonging 
to the estate of A. During the minonty of. L , B, 
received the rent from B, and afterwaids L , on 
attaining majonty, reabsed rent from by suits 
under Act X of 1859 Twelve years after attaining 
majority, JD sued for cancellation of the putni lease, 
and for obtaining kbas possession of the property 
Meld that the suit was not barred. Bunwaei Lal 
Boy V. Ma,hima Chandea KNHALii 

[4 B. Ii R., Ap., 86 ; 13 W. R., 267 

See Shhmboonath Shaha ® Bunwaeee Lall 

Boy . . . , 11 W. R., 102 

3. Adverse possession — Cul- 

tivated and uncultivated lands — Qhatwals — The 
owners of a putni of Bishenpore sued to set aside a 
survey award and alter a map (1855) which demar- 
cated certam lands as cultivated and uncultivated 
belonging to Government, and m the possession of 
ghatwals Certain ghatwah lands, part of the ze- 
mindari of Bishenpore, had been given up to the 
Government by the zemindars in 1802, and the ghat- 
wals had since paid a quit-rent to Government for 
the same The plamtiffs became purchasers of the 
putni in 1839 under a sale for arrears They admit- 
ted that, as to the uifbultivated lands, they had never 
been in actnal possession or in the receipt of any 
rents since they purchased, but they alleged that, 
from that time, the ghatwals fraudulently or dis- 
honestly refused to pay them rents in respect of the 
cultivated lands, as they had done to their prede- 
cessors, and that the ghatwals had encroached upon 
the uncultivated lands. The ghatwals, on the other 
hand, stated that they never had paid lent to the 
putnidar, and that the lands were all included within 
those for which they paid a quit-rent to Government 
Meld (Loch, J, dissenting) that the ghatwals, if 
proved to have been the tenants of the plaintiffs or 
then predecessors, could not acquire a title against 
them by adverse possession of twelve years Per 
Peacock, C J —The issues are (1) whether the 
ghatwals paid rent for the cultimted lands to the 
putnidar , (2) whether the cultivated or uncultivated 
lands foim pait of the putni estate; (3) whether the 
ghatwals were in possession of tlfe uncultivated lands 
from 1839, oi for a period exceeding twelve years 
before the commencement of the suit; (4) whether 
they paid rent for the same to the putnidar Wat- 
son «, Goteenment 

[B. Ii. R., Sup. Vol , 182 : 3 W. R., 73 

4. — Suit for land — Cause of 

action — Mon-payment of rent — In a suit to establish 
a right to land, the cause of action arises when the 
defendant sets up an adverse holding. The mere 
non-payment of rent does not constitute an adverse 
bolding ; but if a tenant openly sets up an adverse 
title, and bolds adversely, limitation runs Hheo- 
NATH Boy V, Jo&ENDHJB ChUNDEE BoY 

[6 W. R., 218 
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lilMITATIOlff ACT, 1877, art \Z9~coriU- 

niied. 

5 , Landlord and tenant — 

Adverse title set up by tenant — Where a landloid 
sued, after the lapse of more than twelve years fiom 
the date of his knowledge that a tenant was setting 
np a mokunari title, for a declaiation that the alleged 
mokurraii title was mvalid, — LCeld that the suit was 
harred by lapse of time. Kazimudin- Hossein v 
Lloyd . . . 6 B L. K., Ap , 130 

ITtrjMOODDEEK Hossbin V. Lloyd 

[15W,B., 232 

6 , Landloid and tenant — 

Suit for possession — About twenty-five years before 
suit, iZ , being possessed of a house, allowed K to 
occupy it without rent, on condition that K» would 
keep it in repair, and restore it to J2 on demand Nine 
years afterwards, and without any demand having been 
made by jK , X. died, and his heirs continued to occu- 
py the house, on the same terms as K had done In 
a suit brought by JB against the heirs of K to re- 
cover possession of the house , — JBteld that the suit was 
barred being governed by the twelve years’ period of 
hmitation. Badhaehai v, Sh\ma 

[4 Bom., A. C., 155 

7 , Tenant on sufferance — 

Although the Enghsh rule of law as to the natuie of 
the possession of a tenant for a term of years, who 
holds over, has„heen adopted in British India, the 
rule of limitation prescribed by S’and 4 WiUiam IT, C 
27, by which time begins to run against the landloid 
from the date of his right of entry, has not been 
adopted in the Indian Limitation Act, 1877 If a 
tenant for years holds over m British India, time 
does not begin to run against the landloid nntil the 
tenancy on sufferance has been determined Adim- 
TTLAM V Pie Bayitthak . I. Ii. B., 8 Mad., 424 

■ art. 140 (1871, art. 141). 

See Aet. 141 . L Ii. K., 9 Cale., 934 

[I. X». B., 11 Calc , 791 

— Cause of action — Suit by re- 
versioner against his ance^tor^s lessee, — A rever- 
sioner’s cause of action against his ancestor’s lessee 
does not accrue until the expiration of the lease, 
unless the reveisioner is evicted or depnvefi of his 
rent, or rent is received adversely to him by a 
stranger from the leSsee Hueonath Roy « Indoo 
Bhoosun Deb Roy . . • 8 W. B., 135 

art. 141. — Suit to set aside alien- 
ation by widow, — Cause of action, — A. suit to set 
aside ahenations of ancesteal property made by a 
childless Hindu widow during hei life-tenancy, may 
be brought at any time within twelve yeais from the 
death of the widow. Tilttce: Roy-t. Phoolman Roy 

[7 W. B., 450 

SXJETOKHEB TEAKOOE V. BeLASSEE KoONWDE 

[10 W. B., 276 

CrOBAL MtJLLIOE V, OnOOP CHIJEDEE RoY 

[11 W. B., 183 

Geeedhaeib Singh t;. Indeo Kooee 

[17 W. B., 237 


IiIMIPATION ACT, 1877, art. 14A-~coniU 

nued, 

Chhndee Kanth Roy v, Peaey Mohhn Roy 

[1 Ind. Jur., O. S., 21 

5. C Peaey Mohhn Roy v Chundee Kanth 

Roy . . . Marsh, 33 : 1 Hay, 69 

Aitund Mohttn Roy v Chunder Monee Dasee 

[Marsh., 547 : 2 Hay, 648 

2. — — Lleversioners — Cause of 

action purchased a putni mehal and devised 
it to his son Q G , died after JB , childless and 
intestate, and leaving a widow, S , who also died, 
neither of the three having ever taken possession of 
the mehal Plaintiff, as G/s nephew, sued to recover 
possession of the mehal. ICeld that his cause of 
action did not arise until the death of S. Ram 
Boolllb Sandyal V Ram Naean Moitro 

[7 W. B., 455 

3. ' Cause of action — Sindu 

lam — Alienation by widow — A,, a Hindu widow, 
while in possession of the property left by her 
husband, sold a portion thereof. After hei death, 
her daughter B succeeded to the property, but 
took no steps to set aside tbe ahenation made by 
her mother. After her {B ^s) death, her sons suc- 
ceeded to the property, and instituted the pieseut 
suit, after a lapse of thiity-six yeais fiom the death 
of A , hut within twelve years from the death of B , 
to obtain 'possession of the propeity sold by A. 
Meld (Mittee, J , dissenting) that the suit was 
barred The cause of action arose when B succeed- 
ed to the property Rajkishoe Butt Roy v, 
Girish Chandea Roy Chowdhey 

[4 B. Ii. B., a. C., 136 

4 . ^ Jdeversioners, — Cause of 

action, — Suit to set aside alienation,' — In a suit 
against a widow for acts of waste and alienations 
alleged to have taken place during the hves of the 
plaintiffs’ mothers, who were then the next hens to 
the property, — Meld that as the motheis allowed 
more than twelve years to elapse, their cause of action 
expired, and that it did not revive in favoui of the 
plaintiffs, who had since been born and had now 
ainved at majority. Meld that, if by the death of 
the widow a new cause of action accrued to the 
plaintiffs as reversioners entitled to the property, 
they might sue again ; hut they could not succeed in 
the present suit. Pershad Singh 0 Chedee Lall 

[15 W. B., 1 

6 . . Cause of action — Adverse 

possession, — Suit for property inherited from 
father — The plaintiff sought to recovei certain pio- 
perty which she inheiited from her father, and which 
had been taken possession of by the defendant 
during the lifetime of plaintiff’s mother. The lower 
Couit dismissed the suit on the giound that it was 
harred by the law of hmitation, plaintiff having 
failed to show that her mothei was in possession at 
any time within twelve years before the suit. Meld, 
on special appeal, that the suit was not barred. Until 
the death of her mother, plaintiff’s alleged cause 
of action did not arise, and her right not being 
derived from or through her mother, the period of 
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LnStlTATIOIT ACT, 1877, art. 141 — conf%- 
nued, 

limitation could not te considered as having been 
lunnmg against her from the commencement of the 
adverse possession in her mother’s lifetime 
Atckamma V, SiTBBA Eayudtt . 6 Macl, 428 

6. — Estate held jointly hy two 

widows — Cause of action^ — Revet swners — Where 
the estate of a deceased Hindu held 30 intly by his 
two widows survives, on the death of one of them, to 
the surviving widow alone, no cause of action can 
accrue to the reversioners until the death of the sui- 
vivors even m respect of a moiety of the property 
G-obind Chundee Mojoomdae V, Dtjlmeee Khan 

[23 W. R., 126 

7. JReverstoner, — Cause of ac^ 

tion — Adverse possession — Where, however, the 
estate is held by some one adveisely to the widow, so 
as to give her a cause of action to recover it, a suit 
to recover it brought by her or the reversioners is 
baried aftei twelve years of such adverse holding. 
Where a caute of action with regard to the hus- 
band’s estate has once accrued to a Hindu widow, 
who nevertheless fails to assert her rights, no new 
cause of action arises to the heirs after her death. 
Taeini Chaean GANauLi V, Watson 

[3 B. li. R., A. C., 437 : 12 W. R., 413 
Rajetjnwae V Indeejit Kunwae 

[5 B. Ii. R., 585 : 13 W. R., 52 

8. — "Female heir. — Adveise pos- 

session , — ^uit by revet sioner — Adverse possession 
against a Hindu female heir, which would bar her 
nght of suit if she w'eie ahve, will equally bar that 
of the reversioner. Nobin Chdndee Ohuceee- 
BETTY 0. GEEEPEESAD DoSS 

[B. Ii. R., Sup. Vob, 1008 

S. C. Nobin Chitndee Chuckeebutty v. Issue 
Chendee Checeeebetty . 9 W. R., 505 

Overruhng Ameee Ali v Moheneeo Nath 
Bose. Behaey Koomaeeb v Mohendeo- 
Nath Bose, Sehobaea Bibee v Mohendeo- 
NATH Bose . . . 2 W. R., 271 

Jeonath Bhegget V Roopa Koonwub 

[2 W. R., 273, note 
And Haeadhen Naeo v, Issee Cheneee Bose 

[6 W. R., 222 

And followed in Ram Kanax Roy Chowdey v. 
Teibochan Checkeebutty 

[1 B. B. R., S. IN., 12 

Paebetty Moeeeessa V Rajoo 

[W. B., 1864, 88 

Ram Byae Gossain «. Kattyanee Debia 

[8 W, R., 256 

Beinda Dabbe Chowdheain V Peaeee Ball 
Chowtbhey . . . 9 W. B., 460 

Rash Beh-aree Laxe c. Beembssee Naeth 

[10 W. R., 30 

Cheneee Nath Sein v. Aneneomoyee Dossee 

[11 W. R , 289 

Genesh Detx r. Lall Mettee Koobe 

[17 W. R., 11 


laUSITATlON ACT, 1877, art 141-~co«ft. 
nued, 

Reversioners.'— Cause of ac- 
tion Where a Hindu widow, who takes by inherit- 
ance from her husband, is dispossessed, the period 
of limitation as against the reversionary heir claim- 
ing the succession after the widow’s death is, in the 
absence of fraud, to be reckoned, not from the time 
of the widow^ s death, but from the time from w hich 
I it would have run against the vndow had she lived 
and sued to recover the inhentance. R., holding an- 
cestral estates m Bengal jointly with his brothers 
as an undivided Hindu family, died, leaving a widow, 
and three unmarried daughters, R, S.M, and 

A. On her husband’s death S continued to reside 
with hia brotheis, and was supported out of the in- 
come of the joint estate jDmiiig the lifetime of S. 
her daughters married, and JB became a widow with- 
out having had a child. After S ’s death, and during 
the lifetime of S M., W also became a childless 
widow. 3. M died after her mothei, leaving a son, 
R. K. R. E, on attaining majority, sded to recover 
with mesne profits a 4-anna share m the ancestral 
estates to which he claimed to be entitled on his 
mother’s death as heir of R, and from which he 
alleged that he had been dispossessed hy the lepie- 
sentatives of R.^s brothers, whom he made defend- 
ants m the suit, joimng R and N wuth them as co- 
defendants ^ Some time after the institution of the 
suit, a petition was filed, purporting to proceed from 

B. and W, hy which they admitted*that the plain- 
tiff was the heir of 25., and that they hn i no defence 
to offer. Meld that limitation could not be taken 
to have run agamst the plaintiff’s claim during the 
lifetime of S,, who, in the absence of proof that she 
had received only maintenance, as distinguished from 
participation in the profits of the estate, mnst be 
presumed to have had possession of the share in the 
estate which she inherited as her husband’s widow\ 

Whether, if W. had been consideied as 
bavmg relinquished her rights, she would not, at 
the time of the relinqmshment, have been barred 
by limitation. Amietolal Bose v. Rajoneehant 
Mittee . 15 B. L. R., 10 : 23 W. R., 214 : 

[Ii. Bfi, 2 LA., U3 

10. Reversioner — Mindu 

widow — Where after the death of a Hindu who had 
been separate m estate from his brothers, and, during 
the lifetime of his wndow, his brother’s sons obtained 
mutation of their names on the»Collector’s rent-roll/ 
and held possession of the estate in right of inherit- 
ance for more than twelve years,— that, under 
the Mitakshara law, the possession hy the nephews 
being adverse to the widow, the claim of the rever- 
sioner on her death was barred. Gopal Singh v. 
Kanhya Lall Sahebzaea 

[2 B. Li. R., Ap., 14: n W. R., 9 

IL — — Reversioner. — M zndu 

widow. — Cause of action* — Adverse possession, — A 
Hindu died leaving two daugbteis, who succeeded to 
their father’s property. One sold her half share of 
the property and di^ in 1835 , the other died m 
1859, and her son instituted the present suit in 1867 
for recovery of the half share which her sister had 
sold. The defence set up w^as that the suit was 
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LIMITATIOH ACT, 1877, art. 141 — cont%* 

nued 

barred by lapse o£ time, as the plaintiff^s cause of 
action arose m 1835, or more than twelve years 
before the institution of the suit Seld (following 
a dictum m the ihiU Bench ruhngm Nohin Chunder 
ChucJcerhutty v G-uru I*ersad Doss, D L. JS, , Sup, 
Vol , 1008} that the words cause of action” m clause 
12, section 1, lefer, not to the new cause of action 
which accrues to the reversioner, but to the cause 
of action ” which accrued to the tenant-f or-lif e ; and 
that the suit having been brought after a lapse of 
more than twelve years after the death of the tenant- 
for-life, was barred* Ganq-a Chaban Boy Chow- 
DEY V , JAG-AEITATH DuTT 

[3 B. L. E., A. C. 208 : 12 W. E., 97 

12, Smt 'by reversionary 

"heirs — possession by adopted son — A Hindu widow, 
in 1824*, assumed to adopt a son to her husband, and 
such son, and^after him the defendant, his heir, was 
put m possession of the properties m suit. The 
widow died in 1861. The suit was instituted in 
1866 to recover the property and to declare the 
adoption illegal. Meld that such possession during 
the life of the widow could not be said to be adveise 
as against the widow The cause of action to^ he 
reversionary hesrs arose at the time of the death of 
the widow, and was consequently not barred by li- 
mitation. Seinath Gaitgopadhya V. Hahesh 
Chaste BA Boy ^ 

[4 B. I*. E., P. B., 3 : 1^ W. E., P. B., 14 

13, — 'Relinquishment by Mindu 

widow — Cause of action by heirs — Where a widow 
relinquished her nght to her husband's property in 
favour of his then reversionary heirs, who were 
accordingly put into possession, and other persons 
subsequently claimed the property as the husband's 

^ heirs, the cause of action of such other persons was 
held to have accrued from the time when the then 
reversionary heirs came into possession of the pro- 
perty. Kaeeb Cooalae Hag Kashbe Chundeb 
Hag 3 W. E., 180 

14. Right to possession of 

property on death of Hindu mdoio, — Reversioner , — 
The right of a Hindu to the possession of immove- 
able property on the death of a Hmdu widow, to 
which article 142, schedule II, Act IX of 1871, 
refers, must be one esse at the time of the death of 
the widow The determination, therefore, of such 
right during her lifetime, extinguishes also the right 
of the reversioner on her death Saeoda Soonduby 
Dosseb V . Boyamoyee Bossee 

[I. L. E„ 5 Calc., 938 

15. ^ — Will — Gift of estate sub-' 

ject to vested interest of widoto — Suit in widoio^s 
lifetime for declaration of right and account — V, 8 , 
a Hindu, died m 1868, leaving a will, of which he ap- 
pointed G. and S' executors After payment of 
debts, legacies, <&c., the executors were duected to 
manage the residue of the estate, and not to sell it 
during the lifetime of i, the 3 umor wife of F. 
8 , to whom a monthly payment for hfe was to 
be made by them. After the death of L, the 


LIMITATIOM* ACT, 1877, art. 141— 

nued, 

executors w^ere directed to divide the property that 
remained in equal shares between them, and to 
continue to en^oy the same in equal shares. D, sur- 
vived both G. and 8 , who died in 1875 and 1879 
respectively In a suit brought m 1879 by the 
divided nephew of V, 8. agamst D. and the re- 
presentatives of G and 8 to have his right to the 
estate of the testatoi upon the death of D declai ed and 
for an account, — Per Kyn’DEESLEY, J — Semble , — 
The smt was barred by hmitation, as tbe widows of 
V S bad not been in possession of the estate as 
Hindu widows, hut had enjoyed merely their allow- 
ance under the will. *KoiiLA Subeamakiam Chetti 
V , THBBLAKAYAKXrLir SUBEAMANIAM CSETTI 

[LL. E., 4 Mad., 124 

16. Suit by reversioners after 

death of Hindu widow, — In 1846 a widow, under an 
ikrarnama, made over to her brother-m-law certain 
properties formerly belonging to the estate of one L , 
her late husband. The widow died m In March 

1879 a suit was brought by the daughters of A to re- 
cover the piopei ties f ormeily belonging to their father 
from the hands of certain vendees Held that 
tbe suit by the reversioners was not haried under 
article 141 of Act XV of 1877, there having been 
no possession adverse to the widow, by disposses- 
sion, for more than twelve years, the widow's cause 
of action having ceased when she entered into 
the ikiarnama in 1846, and gave up her right to the 
property, nor, under section 2 of Act XV of 1877, 
could the right of the plaintiffs he said to he barred 
by any Act repealed thereby, inasmuch as article 142 
of Act IX of 1871 prescribes the same period of h- 
mitation as is prescribed m article 141 of Act XV of 
1877 and that although, under Act XIV of 1859, 
repealed by Act IX of 1871, it was decided in Nobin 
Chunder ChucJcerhutty v Guru Persad Doss, R L, 
R., Sup Vol,, 1008, that adverse possession which bars 
a widow also bars the reversionary heirs, yet the ex- 
ception laid down in that case would be apphcable, 
and would save limitation. Pfestjt Kobe v Palut 
Boy . . . . I. Ii, E., 8 Calc., 442 

17 and art 140 .— IX 

of 1871, sch, II, art 140 — Suit by reversioner for 
possession — Under article 141 of schedule II Act 
XV of 1877, a reversionei who succeeds to immove- 
able property has twelve years to bring his suit for 
possession from the time when his estate falls into 
possession. Seinath: Kite v Peosenno Kemab 
Grecos E 

[I. Ii. E., 9 Gale., 934 : 13 C. lu E., 372 

18. Alienation by Hindu 

widow — Suit by reversioner — Where there had been 
a suit and compromise by a Hindu widow, which were 
held to be tantamount to an alienation by her, it was 
held that there had been no adverse possession during 
her hfe, and that the peiiod of hmitation m a suit by 
the reversioners must he calculated from her death. 
Sheo Kaeain- Singh v Kheego Koerey Sheo 
Habain Singh v, Bishen Pbosae Singh 

[10 C Ii.E„ 337 
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19 Adverse possession, — 

Ahenation hp Smdec, widow — A title by adverse 
possession for more than twelve years accrues even 
during the lifetime of a Hindu widov, but if posses- 
sion arises directly from any in\alid alienation on 
her part, special provision is made foi the right to 
sue on the parts of the reversioners within twelve 
years from her death and the accrual of their title 
Oya Peesad alias Lai Peesab r, Heet Naeain 

[1.11* R., 9 Calc, 93 

20. Meversioner, Suit hi/ — Ad- 

verse possession against Mindu widow — In a suit 
instituted on the 26th August 1879 by the reversioner 
on the death of a widow, who died on the 2Sth August 
1867, to recover certain immoveable property, it ap- 
peared that the defendant had forcibly dispossessed 
the widow of the propeity in 1864 and held it ever 
since. Seld that, under article 141 of schedule II 
of Act XV of 1877, the reversioner was entitled to a 
fresh period of limitation from the death of the 
widow, although limitation had begun to run against 
her. Semble , — The law as laid down by the Full 
Bench m Nohin Chunder Chuckerhuttg v. Issur 
Chunder Chuck erhuttg, 9 W, JR , oOo, 1ms been in- 
tentionally modified by the Legislatme by article 141 
of schedule II of the Limitation Act of 1877. Dwabea 
Hath Gupta v, KoMOEMOjfi Dasi 

[12 C. L. R., 548 

21. and art 140 — Adverse 

possession — JELindu mother — JReversioner — Sem- 
hle^ — That, in Hmdu law, where a mother succeeds to 
property as heir of her son, and her right thereto be- 
comes barred by adverse possession, the next heirs of 
her son on her death will have twelve years there- 
from in w^hieh to sue for possession of the property 
Kokiekqni Dassia V, Manick Chaydea Joabbae 

[I. li. R., 11 Calc., 791 

22. Suit hg person claiming 

immoveable property on death of Mindu or Maho- 
medan female — W , a Mahomedan, died m 1849 leav- 
ing immoveable property which was inherited by his 
mother JB., his brother JB , and his sister A It w^as 
found that A, wms never in possession of the share 
inherited by her, and that she died m 1878. Beld, 
in a suit against JE. and his son, brought in 1884 by 
A *s heirs for possession of that share, that article 141 
of the Limitation Act did not apply, and that the suit 
as to that share was barred. Ter Wilson, J. — ■ 
Article 141 of schedule II of Act XV of 1877 refers 
to suits by persons claiming on the death of a Hindu 
or Mahomedan female, under an independent title, in 
the same way as, in respect of suits by remamdermen, 
reversioners, and others, aiticle 140 does. It does 
not apply to the case of a person suing on the very 
same cause of action which accrued to a female, and 
suing by right of being her heir Azam Bhuyan c. 
Faizubbin Ahameb I. Ii. R., 12 Calc,, 594 

23. Smt to obtain a declara- 

tion that an alleged adoption is invalid or never 
took place, — Suit for posseswyn of immoveable pro- 
perty , — Article 118 of the Limitation Act applies | 


I LIMITATION ACT, 1877, art. 141 — conti- 
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only to suits wdiere the relief claimed is purely for a 
declaration that an alleged adoption is invalid oi 
never in fact took place Such a suit is distinct 
from a suit for possession of propeity, and the latter 
kmd of suit cannot be held to be barred as a suit 
brought under article 118, merely by reason of its 
raising a question of the vahdity of an adoption, but 
is separately provided for by article 141. It is dis- 
cretional y m a Coui’t to grant relief bj a declaration 
of a light, and consequently the fact that a person 
has not sued for a declaration should not be a bar to 
a suit for possession of pxopeity on any ground of 
limitation piesciibed for the former. In a suit by a 
person who had objected to an attachment of im- 
moveable property in execution of a decree, and 
whose objection had been disallowed, to set aside the 
Older disallowing the objection, for removal of the 
attachment, and for possession of the property, the 
defendants, at whose instance the attachment had 
been made, set up a title based on the* adoption of 
the judgment- debtor by the widow of the person 
whom the plaintiff claimed to succeed by right of m- 
heritance JSeld that the limitation apphcable to 
the smt was article 141 and not article 118 of the 
Limitation Act {XV of 1877), the suit being not to 
obtam any declaiation that the alleged adoption was 
i mvahd, hut for recovery of possession of immoveable 
I pioperty, for which there was a special limitation. 
Basbeo V , Gopal . . I. L. 8 AIL, 644 

» 

art. 142 (1871, art. 143). 

See Aet 127 . I. Ii. R., 7 Bom., ^7 

1, Sale in execution of decree, 

— ^When a suit to establish his title and to recover 
possession of property is brought by a person who 
has been dispossessed under a sale m execution of a 
decree against other persons, and no summaiy order 
has been made declarmg the property hable to he 
sold m execution of such decree, the period of limita- 
tion apphcable is that prescribed by clause 12, sec- 
tion 1, Act XIV of 1859, — tis, twelve years from 
the date of dispossession. Joboonath Chowbhey 
V , Eabhomonee Dassee 

[B. Ii. B., Sup. Tol., 643 : 7 W, R., 266 

Gebeoo Siecae V . Lall Rubba 

[20W.E.,166^ 

2. Suit to recover possession,^— 

Sale in execution — Civil /Procedure Code, ss, 249, 
259, 264i execution of a decree ob- 

tained against A,, his right, title, and interest* in cer- 
tain property were sold, but the certificate of sale 
erroneously recited that A, and JB,^s ancestor were 
defendants in the suit, and that the mterest of the 
defendants in the suit had been sold ; and, accord- 
ingly, the purchaser was put in possession, under sec- 
tion 264, Act VIII of 1859, of the right, title, and 
mterest of £Js ancestor as well as of A, m the pro- 
perty. In a suit brought by JB for confirmation 
of title and recovery of possession after the lapse 
of a year, but within twelve years from the date 
of dispossession, — Meld that the suit was not baried 
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fined ' 

by lapse of time Peotae CmriTDEE Chowehet ® 
BEOtTOXOIiL ShAHA 

[B. li. E., Sup. Vol, 638 : 7 W. B., 253 

3. — Dispossession under sale in 

execution — Improper certificate of sale. — Plaintiff 
having been dispossessed undei a certificate of sale 
which was not conformable to or warranted by the 
sale itself, was declared entitled (having made no 
complaint to the Court which was executing the 
decree) to bring his suit for lestoration to his pro- 
perty any time within twelve years from the date of 
ins dispossession. Bheem Gotaexee ii, Khoobun 
Sahoo .... 17W. B., 420 

4. Suit to vecoxer possession | 

of lands sold in execution of decree. — The plaintiff’s | 
tenant having been e 3 ected from certain immoveable j 
property of the plaintiff, nnder an auction sale in 1 
execution against a third party, the plaintiff made j 
no application to the Couii) under section 24G or 269 } 
of the Civil Procedure Code to prevent or set aside | 
the sale Meld that he was not bound to do so, but 
that he was entitled to file a regular suit to establish 
his title and recover possession at any time within 
twelve years from the date of the dispossession, under 
clause 12, section 1. Laxchand Ambaidas v La- 
KHAEAM .... 6 B0331., A. C., 139 

Overruling ^ Keishnaji d. Jositi Maeukd 
Chima^shet . .** 2 Bom., A. G., 18 

5. Suit for lands m excess 

taken in execution of decree — A suit to recovei 
e’ccess lands vrongfuUy taken under cover of a decree 
comes wnthm the twelve yeais’ peiiod of limitation 
Goue Mqkee Mooeain r Shuk Kuree Pahaeinee 

[13 W.B,459 

6. Decree for wronoful pos- 

session — Cause of action^ — In a suit for recovery 
of possession of a share in a certain talook, on the 
allegation that the plaintiff had been dispossessed 
under an awa^d passed nnder section 15, Act XIV of 
1859, the defence set up was that the plaintiff 
was not m possession of the property within twelve 
years of suit Meld that the wrongful possession 
which the plaintiff held during the few months 
before the award under Act XIV, was no possession 
which could take hSs case out of the Act of Limita- 
tion The chspossession under the award did not 
give Mm a fresh cause of action Goxam Nabi v 
Bis-wan-ath Kae . . 3 B. L. B„ Ap., 85 

[12 W. B., 9 

Pebmoham'd Kybittta V Hueee Doss Ktbutta 

[22 W. B., 269 

TaEA BANIT 13. AjBDxrx Gtjeeee Chowbhey 

[12 a li. B., 486 

7. — Suit to establish title in- 

mded bg award under s 15, Act XIV of 1859 — 

A suit to establish the plaintiff’s title to property 
invaded by an award under section 15, Act XIV of 
1859, was governed by the hmitation of twelve years. 


BIMITATIOiyr ACT, 1877, art. 143 — conh^ 

nued. 

and the cause of action arose from the date of the 
.iwaid Eshan Chtjkdee Bakeejee x Zamf- 
nuEOONissA Khatoon . 17 W. B , 468 

3, Suit for possession -^Il- 

legal resumption by Government — Tiie plaintiff was 
possessed of an estate situate on the bank of a nv^ei, 
and of certain chur lands which had accreted thereto 
The Collector took possession of the chur lands in 
1818, upon the default of the proprietor to appear 
to answer a claim made by Government to assess the 
chur land In 1824 a suit was filed by Government 
under Regulation II of 1819 for the resumption of 
these lands , the Government officers, how^ever, con- 
tinuing to hold possession and collect the rents 
In 1847 the Collector, in conformity with a general 
order under Act IX of 1847, “for the abatement 
of all suits for the resumption of alluvial lands then 
pending,” struck off the suit and restored the lands 
to the possession of the zemindar The proprietor 
claimed the wasilat en 3 oyed by the Government 
during his dispossession , and the Government again 
dispossessed him, under the assumption that the 
lands were an island in the river, and that the 
plaintiff was not entitled to them as an accretion 
The plaintiff having bi ought a suit in 1854 to estab- 
lish his right to the lauds in question, — Meld that 
the Statute of Limitation was no answer to the 
suit, because the pendency of the suit for the le- 
sumptiou and assessment of the lands between 
1824 and 1848 prevented the proprietor from com- 
mencing a suit dm ing that period, and that dm mg 
such period the limitation did not lun; and, fuither, 
after that period the necessity for a suit was obviated 
by the restoration of the lands to the proprietor 
Meld, also, that a fresh cause of action accrued under 
the second ouster Sfenomotb v Coxxector oe 
Rtjn&poee . . Marslu, 13 ; W. B., F. B.. 4 

[1 Hay, 37 

9 ^ fQ recover possession (f 

land sold for arrears of revenue — In a suit to i ecovei 
possession of certain villages belonging to a talook 
which had been sold by Government for ai rears of 
revenue, where the plaintiff alleged that they ought 
not to have been sold as they were not subject to 
revenue, the second defendant, who was the pur- 
chaser and m actual possession, pleaded limitation as 
a bar. The plaintiff urged that a fresh cause of 
action arose in consequence of some proceedings of 
the Government by which they made a new giant of 
the villages to the second defendant at an mci eased 
revenue. Meld that such grant would not give a 
new cause of action, and could not affect the time 
when the only cause of action arose to the plaintiff. 
Chaitanya Chtoxea Hueis Chandana Jaga- 
DBYF V. CoxxEOTOE OP Ganjam . 22 W. B., 187 
[!». B., 1 1. A., 335 

XO. Cause of action — Smtfor 

land sold but taken back uudei agreement to ex- 
change — In a suit to lecover possession of lands 
which had been sold to plaintiff, but which had been 
subsequently taken hack by one of the vendors under 
an agreement that he would make over other lands 
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in eKcliange, plaintiff’s contention being that be had , 
been dispossessed of these other lands ivhich weie c\ en- 
tualiy decreed to another partj, — Held that plain- 
tiff’s cause of action originated on the date of the 
decree depriving him ot the landsi last mentioned 
Kabul KBisHifA Doss v. Mohlssubee Dlbia 

[16 W. R , 270 

11. Discontim/ance of posses- 

sion —-Hilitviaied lands afterguards re-formed — 
Adverse possession — Per Gabth, C J — Wheie a 
person can show that he has been in possession ot cei- 
tarn lands piioi to such lands becoming dilu\iated, Ins 
possession must be considered as continuing duiing 
the time of diluvion until such time as he becomes 
dispossessed by some other peison, and in such a 
case the onus lies upon the dispossessor to show 
that he has acquired a title undei the Law of Limita- 
tion w hich has put an end to the i ights of the original 
possessor. Per White, J — The dispossession, oi 
discontinuance of possession, mentioned in article 
143, schedule II of Act IX of 1871, is that which 
occuis where the property is taken actual possession 
of by another, and does not apply to the case w here 
the pioperty is submerged by the act of God, and so 
made impossible of occupation and actual possession 
Owners of land which has suffered from successive 
diluviations and re-formations must, if they wish to 
preserve their rights, bring their suit within twelve 
years of the time when adverse possession is first 
taken of land re-£oimmg on the oiiginal site, 
wdiether at the time of smt the land is capable of oc- 
cupation or is lying under water m consequence of a I 
second diluMon Kau^t Chubn Shahoo v Slcee- | 
TAEX OE State eor Iniha in Council ! 

[L li. R., 6 Calc , 725 . 8 C. L. R., 90 j 

I 

12. and arts. 139, 144. — i 

JDisLontinuance of possession — In a suit ro recover i 
possession of a house, the plaintiffs alleged that their ! 
predecessor m title had permitted A , the father of ' 
the defendants, to occupy the house in question with- ■ 
out paying any rent for it, and that since A ’s death, | 
which took place about twenty jears before the insti- i 
tution of the suit, the defendants had been permitted ' 
to reside therein without paving rent. The defend- 
ants contended that the plaintiffs’ predecessor in 
title had made a gift of the house to A , that he had 1 
remained in possession of it until his death , and that j 
since then they had been in possession of the house j 
by virtue of the gift. Held that the suit was barred 
by limitation nn&r Act XV of 1877, schedule II, 
article 142. The meaning of aiticlo 142 is, that 
wheie there has been possession followed by a dis- 
continuance of possession, time runs from the moment 
of its discontinuance, whethei theie has or has not 
been any adverse possession, and without regard to 
the intention with which, or the circumstances under 
which, possession was discontinued Articles 139 and 
142 of Act XV of 1877 considered. Gobiltd Lall 
Seal u* Debekbrohath Mullick 

[I. Ii. R., 5 Oal^:, 679 : 5 C. Ii. R., 527 

In the same case on appeal, — Held, a smt for Gi 


LIMITATION ACT, 1877, art. 142— 

nued. 

and arts. 139, 144— conhsitied. 

iccovcry of immov’eable property asramst a person 
who had originally been in meie permissive occupa- 
tion or possession accorded on tbe ground of chanty 
01 relationship, is governed by Act XV of 1877, sche- 
dule II, cUube 114, and not by danse 142 of the same 
schedule In such a case the ow nor of the propcrtv , 
j who has accoided the iicimisoive occupation, camn>t 
1 be said to have “discontinued” the possession Go- 
BiND Lall Seal i Dlui ndhovath Mlllick 
- [I L.R,6Calc,311:7C.L.R.,181 

I 13^ Suit for possession — Dis- 

possession during unexpired lease hif plaintiff ^s 
predecessor —\vi a su.t bi ought by the pUintift in 
1880 to recover possession ot certain Linds from 
' winch hi& pieclecessor in title had been diapossessed, 
in which suit toe L’ouit ot first instance found tliat 
the defendant had dispossessed the plaintiff’s father 
, in 1800, dm in£r the nnevpiied teim ot a* lease grant<.(l 
j by the plaintiff’s fathci to a ticcadar, — Held tint 
I the piepondei’ance of authority in India wa.s in fa\ our 
, of the view that limitation lan from the date of the 
j expiry of the ticca, and not tiom the time when the 
. defendant had been held by the Couit of first instance 
I to have dispossessed the plaintiff’s father Sheo 
S oHVE Roy « Luchheshur Singh 

[I. L. R., 10 Calc., 577 

% 

14. ^ Suit for possession of im- 

moveable properig — Smt for cancellation of instru- 
ment ^ Act XV of 18773 Hch II, Ho 91 » — The plain- 
tiff sued to set aside a mortgage by conditional sale of 
certain immoveable pioperty belonging to him, made 
on his behalf during his minority, and for possession 
of the pi opei ty Held that the suit w as one described 
m Xo 142, schedule II, Limitation Act, 1877, anti 
not m Xo 91 of that schedule Ram vu sab Panbi t 
V, Raghubae Jati . . I. L R., 5 AIL, 490 

art. 143 (1871, art. 144). 

See Art 39 I. L. R.^6 Bom , 580 

1. Stipulution hy tenant to 

clear land. Suit for breach of — Limitation wms 
held to apply in a case where it was stipulated lu 
a lease that the tenant should clear a defined area in 
a ceitain time, the cause ot action accruing when 
the defendant did not clear by the time specified. 
Tumbezoobeen" Chovvbhsy V SuEWAR Khan 

[7 W. R., 209 

2, Hr each of condition — Foi- 

feifnre — Alienation by Hindu widuio — A Hindu 
widow, under an arrangement wnth her deceased hus- 

I band’s cousin, was in possession for life of a share of 
ancestral property of her husband’s family, in which 
he, 30 intly with the cousin, had held a share in lus 
lifetime This share she sold as if she had held an 
absolute interest, and the purchaser’s name was en- 
tered, instead of hers, in the levenue records, but no 
change of possession took place till hei death. To a 
; suit brought by the cousin’s hens to lecover the pio- 
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perty piirehased from the widow, more than twelve 
yeai's after the sale, hut less than twelve years after 
the widow^s death, the defence was limitation under 
Act IX of ISTlj schedule II, clause 144, commenc- 
ing from the date of the sale, there having been, it 
was alleged, “a breach of condition oi forfeiture” 
within the meaning of that clause. By the terms of 
the arrangement contamed m a solehnama, the widow 
was to have no power to ahenate , and after her death 
her share was to belong to the cousin JECeld that 
these terms prohibited only such an alienation by the 
widow as would prevent the cousin’s succeeding after 
her death, and the alienation made was good tor the 
widow’s lifetime There was no condition against 
such an alienation , and if there had been, there was 
neither any rule of law, nor anything in the words 
used m the solehnama, attaching forfeiture to the 
breach of such a condition jSeW, accordingly, that 
article 144 did not apply, and the suit was not barred 
by limitation Sahodea v Rai Jang- Bahabtje 
Ltjtohman Sahai Chowi>hey V Rai Jang Baha- 
Btra . I. Ij. B., 8 Calc., 224 : Ii, E., 8 I. A., 210 


a IX of 1871, s, 23 — 

JBreach of condttiomn mortgage — Suit for ejectment 
of mortgagees — Continuing breach of contract. — -In 
]5ovember 1873 M. sued for the cancelment of a deed 
of usufructuary mortgage executed by her in ITovem- 
her 1856, and for the ejectment of the mortgagees, 
on the ground of the hi each of a condition in the deed 
that the mortgagees should pay her a hfe annuity of 
R15, during the term of the mortgage (twenty years) 
and also attei foieclosure, otherwise, on any failure, 
they would he liable to ejectment and to the foi- 
feiture of the mortgage. It did not appear that any 
payments of the annuity had been made. The plea 
of limitation having been taken, the lower Couits 
held that the suit was within time, as the case fell 
within clause 148, schedule II, Act IX of 1871 It 
was held m special appeal that, assuming that they 
were m error m so nolding, the case was governed 
by clause 144,^ and the piovisions of section 23 en- 
abled the plaintiff to treat each failuie to pay the 
stipulated annuity as a new breach giving a new right 
to eject, and that the suit was therefore clearly 
within time. Sajdha v Bhagwani 7 H, W., 53 

4. — Agreement to pay annual 

fees — Right of possession in default — Suit for 
possession — The purchasers of certain land agreed 
to pay the vendors ceitam fees annually in respect of 
such land, and that in default of payment the vendors 
should be entitled to the proprietary possession of a 
certain quantity of such land The purchasers never 
paid the fees, and moie than twelve years after the 
first default the vendors sued them for possession of 
the land they were entitled to Seld that the suit, 
being governed by No. 143, schedule II of Act XV 
of 1877, and more than twelve years having expired 
from the first breach of such agreement, was barred 
by limitation. The difference between section 23 of 
Act IX of 1871 and Act XY of 1877 pointed out 
Bhojbaj 13. An . I. Ii. B., 4 All,, 493 


IiIMITATIOlT ACT, l&ll— continued. 

art. 144 (1871, art. 145; 1859, 

s. 1, cL 12). 

Col. 

1. Inteeest in Immoveable Peobeety . 3408 

2. Abveese Possession . 3413 


See Aet 91 
See Aet, 113 
See Aet 120 
See Aet. 136 


I. L. E., 5 All., 76 
I. Ii. E., 6 All., 231 
1. 1,. E„ 10 Calc., 697 
I. Ii. E., 11 Calc., 680 


1 INTEREST IN IMMOVEABLE PROPERTY 

1 Immoveable property — 

Toda gii as hah — The expression immoveable pro- 
perty” in Act XIV of 1859, section 1, clause 12, 
must not be construed as identical with lands oi 
houses” It compiehends all that would he real 
property according to Enghsh law, and possibly moie. 
A toda giias hak being a right to receive an annual 
payment, the liability for which is not a meie per- 
sonal liability, hut one which attaches to the inamdar 
into whosesoever hands the -village may pass, is ‘*an 
interest in immoveable pioperty ” within the meaning 
of clause 12, section 1, Act XIV of 1859 Futteh- 
SANGJi Jaswantsangji V . Desai Kullianeaiji 
Hazoometeaiji 

[13 B. It. E., 254: 10 Bom , 281 
S. C. Ii. E, 1 1. A., 34: 21 W. E , 178 

Ovennlmg decision in Fatesangji v Besai 
Ralyaneaiji 4 Bom., A. C., 189 

2, Immoveable property — 

Xees paid to hereditary office-hold ei — The clause of 
the Limitation Act (No XIV of 1859) which was ap- 
phcable to a suit to lecover fees payable to the in- 
cumbent of an hereditary office such as that of a vil- 
lage Joshi, was clause 12 and not clause 16 of section 
1 of that Act Krishnahhat v Kapabhat, 6 Bom , 
A € , 137, followed. The meaning of the term ** im- 
moveable pioperty,” as used with regaid to Hindu law, 
discussed Balvanteav alias TatiaJi Bapaji v. 
Pueshotam Sibheshvae . 9 Bom., 99 

3, Immoveable property — Smi 

for dues of hereditary office — A suit to recover pay- 
ment of sums claimed by certain persons as heredi- 
tary officers, and arising out of a giant by the so- 
vereign proprietor of the territory by which the pos- 
sessois thereof were bound to contribute to the main- 
tenance of such hereditary officers, — JBeld to fall 
within the 4th section of Bombay Regulation V of 
1827, limiting the period of recovery to twelve years 
Beema Shunkee V Jamasjee Shapooejee 

[2 Moore’s 1 A., 23 : 5 W. E., B C., 121 

4, - Suit for shaie of hereditary 

land set apart for peifoimance of office of patil 
Plaintiff being entitled by an aiiangement between 
the members of a family of patils, of whom he was 
one, to a third of the emoluments of the office of 
managing revenue and police patil, sued the defend- 
ant in possession to recover a third of a portion of 
the hereditary fields set apart as remuneration for 
the peitormance of the duties of the office ; and the 
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1. INTEREST m IMMOVEABLE PEOPEBTT 
— continued. 

District Judge on appeal found liis claim barred on 
tbe ground solely that he had not for twel\e years 
been in possession of the one third -which he claimed 
of the service land. Meld that, having regard to 
section 4 of Act XI of 1843, the plaintiff^s cause of 
action did not depend on his possession -within twelve 
years, but on whether his turn to officiate as patil, 
and his right to en^oy the land in dispute, arose more 
than twehe years before the suit was brought 
SiirnB V, SisTBE . . 4 Bom., A. C., 51 

6, Grant hy a Mindu soce- 

reign to a Mindu temple — Immoceahle •property — 
The Peishwa, by a sanad dated 1790, granted to an 
ancestor of the plaintiffs, for the support of a Hindu 
temple, an annual cash allowance of E350 out of 
the antastha sadilvar and three khandis of rice 
out ot the **kheri 3 jamabandi parbhare,’^ to be 
levied from certain mehals and forts mentioned in 
the sanad. The allowances were paid till the 
death of the plaintijBPs father on the 26th December 
1859, when the Collector of Thana stopped them. 
On the 23fd December 1870, the plaintiffs sued to 
establish their right to the grant and to recover six 
years’ arrears of the allowances, Tne defendant 
pleaded that the suit was barred by the Law of 
Limitation, The question for consideration was 
whether the suit was governed by clause 12 or clause 
16 of section 1 of the Limitation Act, XIV of 1859. 
Meld {per Saeg-ent, J) that the grant in question 
was of the nature of immoveable property, and that 
the suit, therefore, fell within the pro-visions of 
clause 12 of section 1 of the Limitation Act, XIV of 
1859 In usmg the expression subject of the suit” 
in the rule laid down by the Pri-ry Council in the 
Toda Ciras case {Faiesangg% v Mesai KalhanrayajXy 
L, R,, 1 I A, S4), then Lordships intended to in- 
clude in it all the facts which determine the nature 
of the plaintiff’s claim, and not merely of the allow- 
ance itself, and -to confine the apphcation of Hindu 
law to those cases in which the subject of the 
suit ” has such a distinctive Hindu character as that 
only Hindu law and usage can be legitimately in- 
voked to determine its quality and nature. It is the 
fixed and permanent character of an allowance from 
whatever source derived, -which by Hindu law en- 
titles it to rank with immoveables Here the grant, 
from the object which it had in -view, was to be 
deemed to be one in perpetuity, and the fund out of 
which this perpetual allowance was to be paid was 
derived fiom a permanent source. It had, therefore, 
all the characteristics of permanency and durabihty 
which were essential to bnng it, according to Hindu 
law, within the term “ immoveable property.” Meld 
(per Melvixe, el) that the allowance in question 
was not immoveable property, and that the suit, 
therefore, did not come -within the provisions of 
clause 12 of section 1 of the Limitation Act, XIV of 
1859. From a consideration of the judgment of the 
Privy Council in Fatesang)% v JDesai Kalhanrayajiy 
MR, 1 LA,, 34, it would appear that the rule which 
their Lordships intended to lay do-wn is this, viz.. 
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1. ESITEEEST IN IMMOVEABLE PEOPERTY 
— continued. 

that, whenever it is possible to do so, the terms " im- 
moveahie property” and “ mterest in immoveable pro- 
perty” in Act XIV of 1859 must be mtei’preted, on 
general prmciples of construction, wnth reference to 
the nature of the thing sued for, and not to the 
status, race, character, or religion of the parties to 
the suit; hut that in exceptional cases, in winch the 
thing sued for is of such a special and exceptional 
character that its nature cannot be determined with- 
out leteience to the special and peculiar law of a par- 
ticular sect or class, in such cases, and in such cases 
only, the law of such sect or class may properly be re- 
f eiTed to as furnishing a guide to the determination of 
the question The Piuy Council has thus laid down a 
rule and an exception, and the question m every case 
must he wffiethei the rule or the exception applies The 
rule is that the terms ** immoveable property ” and “in- 
terest m immoveable property” are to Re held to m- 
clude, not only land and houses, and such othei things 
as are physically incapable of being moved, but also 
such incorporeal hereditaments as issue out of, or are 
connected with, immoveable property properly so 
called, and which, therefore, sa\our of the realty,” 
eg , rights of common, righ-fcs of way, and other pro- 
fits %n alieno solo, rents, pensions, and annuities se- 
cured upon land, — all these clearly constitute an 
mterest m immoveable property Pensions and an- 
nuities no# secured ujpon land, houses, or the like, as 
clearly do not constitute such an interest. When a 
classification can thus he made, it ought to be so 
made without reference to the character of the party 
claiming the nght But there may be cases in which 
the test prescribed by the rule fails, or is very diffi- 
cult of application, and then will come in the opera- 
tion of the exception to the rule, and it may become 
the duty of the Court to seek for guidance in some 
arbitrary definition contained in the religious law of 
the claimant eg , m the instance of an hereditary 
office in a Hindu commumty incapable of being held 
by any person not a Hindu. The claim now in ques- 
tion is a claim to an annuity granted by a Hindu so- 
vereign to a Hindu temple The annuity is not made 
a charge upon land, and it is not, therefore, according 
to general principles of construction, immoveable pro- 
perty That being so, it is not necessary to go 
further Collectoe op Thaista v Keishnaitath 
Govind . . . . I. L. B,, 5 Bom.,822 

Meld, by a Full Bench on appeal under the Letters 
Patent, that the grant made by the sanad was 
“ mbandha,” and that the subject-matter of the suit 
was immoveable property, or an interest in immoveable 
property, within the meaning of the Limitation Act, 
XIV of 1859, section 1, clause 1 2. Meld, also, that the 
Hindu law might he properly resorted to for the pur- 
pose of determining whether the subject-matter of 
tbe suit was imm oveable property {te, nibandba) 
witbm tbe meamng of the Limitation Act, XIV of 
1859, section 1, clause 12 Assuming that it was in- 
correct to apply Hmdn law to ascertain the nature of 
the grant in question, nevertheless held that the 
grant was an mterest m unmoveable property within 
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1 INTEREST m IMMOTEABLE PROPERTY 
— continued. 

the meaning of the Limitation Act, XIV of 1859, 
section 1, clause 12. The grant savouied throughout 
of locality, and was undoubtedly irresumahle, in- 
alienable, and peipetual The Indian Legislature did 
not intend to exclude such property from section 1, 
clause 12 of the Act The Indian Legislature, which 
passed the Limitation Act, XIV of 1859, has not given 
any explanation or definition in the Act of the phrase 
“immoveable pioperty,” but has left suitors to their 
former ideas on the subject. Under these circum- 
stances it would be a hardship upon them to construe 
the Act inconsistently with such ideas, masmuch as 
they were furnished with no guide which could have 
led them to suppose that “immoveable property 
according to Act XIV of 1859, meant anything less 
than what they had previously known as such. And 
that the Indian Legislature were not disposed to be 
very harsb, i% shown by its subsequent more fully 
developed legislation on the subject of limitation, 
which to haks and other periodical payments assigns 
the twelve years’ Umit. A pension or other periodical 
payment or allowance granted in permanence is 
rdbandha, whether secured on land or not. Coii- 
I^ECTOB OF ThAITA HaEI SiTARAM 

[I. Ii. R,, 6 Bom., 646 

6, Claim to easement 

— Immoveable property — A claim to an egisement is 
one relating an interest m land and is governed by 
the limitation of twelve years. Lbo Surun Poory v. 
Kahomed Ismail . . .24 ’W. R., 300 

7, Immoveable pro- 

perty, — I alhar, Suit to eHabUsh — A jalkar is not an 
easement within the meaning of section 27 of Act IX 
of 1871, hnt IS an interest in immoveable property 
■^ithin the meaning of schedule II, aiticle 145 of that 
Act, Where the defendant had been exercising a 
light of fishing m certain water adversely to the 
plaintiff for more than twelve ye&rs, -—ICeld that a 
suit by the plaintiff for a declaration that he was en- 
titled to the exclusive right of fishing m such water 
was barred by limitation Paebu^ctt Nath Roy 
Chowbhey V Mud HO Faroe 

[I. L. R., 3 Calc., 276: 1 O. L, R., 692 

9 ^ jfQy. Opening 

water-course stopped!/ by defendant — Interest in im- 
moveable property — A suit for recovery of possession 
of land and for opening a water-course through it, 
alleged to have been stopped by the defendant, is a 
suit “for an interest m immoveable property/’ and 
therefore subject to the limitation prescribed by 
clause 12, section 1 Oodoyesstjrree v Hueo- 
HisHORE Butt .... 4 W, R„ 107 

0^ Suit for possession 

of immoveable property — Suit for a declai aiion of 
proprietary right — Where the plaintiff claimed a 
declaration of his pioprietary right to land, and to be 
inaintamed in possession thereof as proprietor fiee 
from the liability to pay lent, — I£eld that the limit- 
ation applicable to the present suit was not that pio- 
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1. INTEREST IN IMMOVEABLE PROPERTY 
— continued. 

vided by article 118 of schedule II of Act IX of 1871, 
but that provided by article 145 of that schedule, a 
suit by a person in the possession of land foi a decla- 
ration of proprietary right being substantially a suit 
for possession of immoveable property, and tbe pre- 
sent suit was therefore within time, and that articles 
14 and 15 of that schedule were not applicable, theie 
being no decree or order which tbe plaintiff was 
bound to have set aside within one year Bebi 
Prasad v. Jafab Ali . . I. li. R., 3 AH., 40 

10. — Su>it claiming ex- 

emption from payment of assessment on land after 
payment — Where a person claiming to hold land 
free of Oovernment assessment was compelled by tbe 
Collector to p^y the same, and afterwards bi ought 
his suit to estabhsb his right, — Meld that the suit was 
one to recover an interest in immoveable property, 
and the cause of action first arose when the right was 
actually interfered with by the Collector compelling 
payment of the rent , and that as the suit was brought 
within twelve years from that date, it was not barred , 
but that only one year’s arrears was recoverable 
under Act XIV of 1859, section 1, danse 4. Bhu- 
jAHa Mahadeb V, Collector of Belgaum 

[11 Bom., 1 

11. Agreement defining shares 

of parties in immoveable property — I)eed of com- 
promise — An agreement by way of compromise of 
disputed title to immoveable estate, under which 
shares are allotted to the parties theieto, gives to 
each party a cause of action founded not merely upon 
contract within the meaning of Act XIV of 1859, 
section 1, clause 10, but upon tbe title which is ac- 
knowledged and defined by the agreement , and a suit 
brought to recover a share of the estate was governed 
by section 1, clause 12 Mbwa Kowar v. Hulas 
Kowab . , . . 13 B. L. R., 312 

[L. B., 1 1. A., 167 

12. Suit on agreement to lease 

land, — An agreement to grant a lease cannot be said 
to create an interest in immoveable pioperty, noi can 
a suit upon it be said to be one for the recovery of such 
pioperty or of an inteiest in it Such a suit was go\ - 
eined not by the 12th but by the 16th clause of sec- 
tion 1, Act XIV of 1859 Lalla Ram Sahoy Lall 
r. Chowbaih . . 22 W. R., 287 

13^ Trees — Interest in im- 

moveable property, — Trees are immoveable pioperty, 
and a claim in connection with them relates to an in- 
terest in such property, and was subject to tbe limit- 
ation specified in section 1, clause 12 of Act XIV of 
1859, 0HUFOORUN BeBEE V, MuSTUKfeDEH 

[2 Agra, 300 

14 Suit to set aside soleh- 

namah relating to pioduce of trees — Interest in im- 
moveable property — The plaintiff executed a deed of 
gift of a village in favoui of his sons and nephews, 
with a condition that they should not alienate the 
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1. INTEREST IN IMMOVEABLE PROPERTY 
— continued 

property On their hypothecating it, the deed of 
gift as set aside in a suit by the plaintiff One of 
the plaintiff’s rights as proprietoi was to receive half 
of the produce of a certain gro\e, which right, while 
the deed was m force, the donees had agreed, by a 
solehnamah with the defendant, to commute for a 
yearly rent. The plaintiff sued to set aside the 
solehnama and to recover half of the value of two 
trees which the plaintiff had cut down and appio- 
priated Seld that, as the suit was not for the re- 
covery of rights and interests in immoveable pio- 
perty, to w'hich clause 12, but to set aside a soleh- 
namah, to wdiich clause 16, of section 1 of Act XIV 
of 1859, applied, and for damages, the suit to set 
aside the solehnamah was barred by limitation under 
clause 16. HANOOMiLN Peeshab v Sueubjeet 
Singh 4 IT. "W., 167 

16. Mortgage of house ** ex- 

clusive of land — Interest in immoveable property 
— A bond w'herehy '^the superstructure of a house 
exclusive of the land beneath’’ is hypothecated, 
creates an interest in immoveable property within the 
terms of the Limitation Act, the apparent intention 
being to mortgage the existing house and not merely 
the materials. Naeayana Pillay v Ramasawhy 
Thavhthaean , . . .8 Mad., 100 

16. Immoveable and moveable 

property — In the year 1857 J. died, leaving a son, 
the plaintiff B , and the defendants G. and D , his 
widows, him surviving. C took possession of all 
A ’s property The plaintiff B was the son of 2> , 
and, shortly after A ’s death, D. gave birth to another 
son, the plaintiff E. In 1865 D, instituted a suit 
against O, and B , and JJ, alleging that A had left 
a will In this suit 0 claimed to he the heiress of 
A, No decree was made in the suit, which was com- 
promised. In November 1877 B and B entered 
into possession of a shop which had belonged to 
their father, and which had been managed, during 
their minority, by the defendant 0 In 1879 the 
plaintiffs instituted the present suit, claimmg to re- 
cover from C7. the property of A come to her hands 
Meld that, so far as the immoveable property was 
concerned, the case fell either under article 120 or 
article 144 of Act XV of 1877, schedule II ; and as 
to the moveable property, under article 89 or 90 of 
the same Act Kallt Chtten Shaw v. Dttkhee 
Bibeb . I. Ii. R., 5 Calc., 692 ; 6 C. L. R., 605 

2. ADVERSE POSSESSION. 

27, Adverse possession — 

A., B , and <7, were brothers. In 1846 and 1847 a 
partition w^as effected between A (since deceased) 
and Q. on the one part and B. on the other, 0 being 
at the time a minor. R. then obtained, and since 
held separately as his share, certain lands in the vil- 
lage of K among others. By a razinama in 1852 the 
same quantity of land was confirmed to him as his 
sliare. In 1855 certain pioceedings were taken, the 
object of which was to adjust the shares so as to 
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2. ADVERSE POSSESSION — continued, 

make them equal m quality as well as in quantity, 
B continuing to hold neaily the same quantity of land 
as he did before. €, attained his nm3ority in 1854, 
and in December 1863 brought a suit against B tor 
a readjustment of the partition completed in 1847, so 
far as it respected lands held by B m the \illage of 
K Meld that B ’s possession was adverse from 18 17, 
and the readjustment in 1855 could not give the 
plaintiff a new starting-point; the suit, theiefore, 
was barred by limitation. Seinivassien’g-ae n 
Sbinivassaeanga Chaeiyab . . 4 Mad., 10 

18. Adverse possession. — The 

political department in Chota Nagpore, as judgment- 
creditors, took out attachment against a family estate, 
m which the rule of primogeniture prevailed, to meet 
ancestral debts, and appiopriateil the proceeds in 
satisfaction. Objection was made by a member of 
the family claiming ten of the villages as held by 
him and his ancestors under a mokurrhii grant for 
maintenance An answ'er was put in and litigation 
followed, resulting in a final decision by the civil 
authorities of the ziUah, that the claimant was not 
entitled to four out of the villages claimed, and the 
proceeds were diveited to the payment of debts which 
were not Ins. He then sued for a declaiatiou of his 
right and title to the four villages. Meld that the 
possession of the political department had not been 
adverse to the plaintiff, and his cause of action did 
not arise till his titlS was devised, and the proceeds 
diverted fiom his use Coitbt of Waebs v, Bun- 
WABEB Lall Thakooe , . 15 W. R., 102 

19. Suit for possession of 

land, — Collector's possession not adverse to true 
owner , — ^Act IX of 1871, schedule II, article 145, en- 
acting that suits for possession of immoveable pro- 
perty, or any interest therein, must be brought within 
twelve yeais from the time when the possession of 
the defendant, or some person through whom he 
claims, has become adverse to the plaintiff, differs 
from the rule formerly m force undei Act XIV of 
1859, section 1, clause 12 The Latter was that the 
suit must be hi ought within twelve years trom the 
time when the cause of action arose , and thus the 
former rule that, where the cause of action arose 
upon an alleged ^spossession, the burden was upon 
the plaintiff to show that he, or some one through 
whom he claimed, had actual po^ssion within twelve 
years before the institution of the suit, has been 
superseded by the above. Where the Government, 
in the Revenue Department, has taken possession of 
land, it IS the dul^r of the Collector, after payment of 
the revenue and the expenses of the collection, to 
pay over the surplus proceeds of the estate to the 
true owner. The Collector’s possession does not be- 
come adverse to the owner by reason of his making 
this payment to another claimant. Kaean Singh v, 
Baeab Ail Khan . . . I, Ii. R , 5 AIL, 1 

{]I», R., 9 I. A., 99 

20* Adverse possession — At- 

tachment of mtan lands, — Beshiva’s Government,--- 
Mesumpiton by British Government — Restoration. 
— Inability to sue during attachment and resump^ 
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2 ADVERSE POSSESSION— 

tion — Bombay Act I of 1865, s 34 — “ Contra non 
valentem agere non currit •prmscri'ptio^^ Application 
of — In the year 1806-7 the Peshwas attached cer- 
tain vatan lands belonging to the plamtiff^s family 
The attachment continued till the year 1866, when 
the British Government made them khalsa, or re- 
sumed them The defendant in the meanwhile en- 
tered upon them as tenant to the Government, and 
paid assessment thereon. In the year 1871 the 
lands were ordered to he restored to the plaintiffs 
After this order of restoration the plaintiffs brought 
a suit against their coparceners for partition, and 
obtained a decree In the execution of this decree 
they were obstructed by the defendant, who claim- 
ed the lands as his own. The plaintiffs thereupon 
brought a suit against the defendant m 1881 to e^ect 
^the defendant and to obtain possession of the lands. 
The Court of first instance held the plaintiffs entitled 
merely to such assessment as might lemam after 
payment of 3 udi to Government It further held 
that the defendant’s possession had become adveise 
to the plaintiffs, as the lattei did not bring their suit 
within twelve years from the resumption of the lands 
by Government in 1866, since which time the defend- 
ant was to be considered as tenant or occupant under 
Government From this decree the plaintiffs appeal- 
ed, and the lower Appellate Court was of opinion that 
by the order of restoiation the plaintiffs were restored 
to the right oi such assessm^t as was left after 
deduction of judi, and that their claim to that even 
was barred, as it was brought after twelve years from 
the date of resumption On appeal to the High 
Court, — Seld, restoiing the decree of the Court of 
first instance, that the claim of the plaintiffs was not 
barred After the attachment of the lands in dis- 
pute, the Peshwa’s Government held the same as con- 
structive trustees for the plaintiffs, and when that 
Government was succeeded by the Biitish Government 
the same relation continued The Biitish Govern- 
ment, having succeeded to the trust, continued to 
hold as trustee for the family of the plaintiffs, their 
possession, therefore, could not be made adverse 
by intimation or notice to the plaintiffs It was not 
found that the defendant held the lands before the 
attachment by the Peshwas, and the British Govern- 
ment could not, as guardian or baihff for the real 
owners, the plaintiffs, put the defendant mto a better 
position than their ov7n The plamtiffs’ right havmg 
never been extinguished, had the same legal force m 
1870, when the lands were restoied, as it had before 
attachment in 1806 From 1871 onwards the plain- 
tiffs could act, and as the suit was commenced within 
the term computed from that time, it was not barred 
—the inability of the plaintiffs to sue before 1871 
falhng within the purview of the maxim contra non 
mlmtem agere non currit prcescriptio It was con- 
tended for the defendant that section 34 of Bombay 
Act I of 1865 applied in the present case. Seld tha^ 
if it could apply, it would apply only in the sense 
of hmiting the rights acquired under the Collector’s 
management to the term of that management, and 
nothing further. Tueaeam v Sujan-g-ib Guett 

[L Xr. B,, 8 Bom,, 585 
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21. Adverse possession — A* 

became a hairagi and went on a pilgrimage He 
alleged that hefoie his depaituie he made over his 
property to JB , on the condition that it should revert 
to him on his leturn B sold it to C Upon his 
return after several years, A. claimed the property 
from C, who refused to give up possession B pur- 
chased A 's rights, and then sued the widow of C. to 
obtain possession She denied that the pioperty was 
made over to B upon trust for A on his leturn, and 
contended that the suit was barred under clause 12 
of section 1 of Act XIV of 1859, The lower Appel- 
late Court held that it was not barred, on the 
ground that B^s possession was not adverse. On 
special appeal, the case was remanded, that it might 
he found whether B had been in possession in trust 
for A„ or adversely to bim, for more than twelve 
years. Jag-ankath Pal v, Bidya^and 

[1 B. li. R., A. O., 114: 10 W. B., 172 

22. — Suit for possession — 

Interrupted adverse possession —In a suit to recover 
possession of immoveable property, the defence was 
adverse possession for more than twelve years, except 
for two short periods, during which plaintiffs had 
been put in possession by a Civil Court first, under 
a decree of the High Court between the same parties, 
but that they had been dispossessed upon that decree 
being reversed on review, and second, under a mis- 
conception, by the Principal Sudder Ameen, of 
another order of the High Court, in another suit 
between the same parties , but that they had again 
been dispossessed after appeal by defendant to the 
High Court Seld, per Loch, J (Gloveb, J, 
dissenting), that plaintiff’s possession during those 
two periods was not hond fide, and that the suit was 
barred. Mati Singh u. Lilanand Singh 

[2 B. Ii. B., A. O., 173 

S. C. Motee Singh u. Leblanund Singh 

[11 W. B., 49 

23 , — possession — Ad~ 

mission of lumherdar to partition — Wheie the lum- * 
herdar had clearly admitted in the wa 3 ib-ul-urz that 
there were shareholdeis paying the Government re- 
venue through him, who cultivated sir land, al- 
though at the time he, the lumherdar, has had sole 
right to the profit and loss, — JELeld that the claim of 
the shareholders to definition of their shares was not 
lost. Mehtab Singh v. Plema . S Agra, 241 

24. ■■ Adverse possession .- — J»- 

solvency. Suit by the official assignee of a deceased 
insolvent to recover a talook conveyed (several years 
before his insolvency) by the insolvent, who was sole 
or chief acting executor of his father-in-law’s wdl, 
as a security for his own debt to his father-m-law, 
not to any other person in trust for the benefit of 
any parties who might be entitled to the estate, but 
to the insolvent’s wife, wffio was the tenant for life of 
the^residue Seld that, in the absence of any proof 
of fraud, the widow’s continuous and adverse pos- 
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session for more than twelve years barred the suit. 
CocHUANB r Hfbeosoondeey Debia 

[4 W. B., F. a, 103 : 6 Moore^s L A., 494 

25^ Advei'se possession — Joint 

enir^ of names, — In a suit by a Hindu widow for a 
declaration ot right and title to dhurmntter land of 
which she asserted she had always been in posses- 
sion, but which defendant had got registered in his 
OWT3L name as well as in hers, and claimed to have 
been m possession of with his father since the death 
of the husband, — Seld that the entiy of plaintiff’s 
name conjointly with defendant’s was a declaration 
of at least joint title such as nuUified a plea of bar 
by limitation by adverse possession Deepo Debia 
u. Gobindo Deb . . .16 W. B., 42 

26 . Suit hy widow for share on 

partition of hwshand^s estate — Adverse possession 
— In a partition smt by a widow for the recovery of her 
husband’s share of property, held during his lifetime 
jointly with his brother, although such suit be 
brought more than twelve years after her husband’s 
death, her claim is not barred by the Statute of 
Limitations, unless the brother has for a period of 
twelve years before suit held adversely to hei. 
KiSTOMONEE OhOWDHBY V SlBCHTTEDEB ChOW- 

MEY . . • Marslx., 196 : 1 Hay, 473 

27. — Adveise possession — A 

Hmdu of Tirhoot died in 1849, leaving two widows 
and a brother. A compromise was made by the 
three, whereby they agreed that the brother should 
remam in possession of the properly left by the 
deceased, and that some land should be assigned to 
the widows for maintenance The elder widow died 
in 1867, and the youngei sued the hens of the brother 
for recovery of possession of the property. The de- 
fence set up was that the suit was barred by limit- 
ation, as her cause of action arose not on the death 
of her CO- widow, but on the death of her husband. 
Weld that, as to recovery of possession of a moiety 
of the property, the cause of action arose on the 
death of the co- widow; that the possession of the 
elder widow was not adverse to the younger widow, 
as the elder widow was peimitted to enjoy the pos- 
session of the husband’s property during her lifetime, 
the younger widow receiving an allowance from the 
profits ot the estate. Iebubaksi Kenwae v Gei- 
BHiEUE Kuewae . . 3 B. Lt. R., A. O., 289 

S C. JUBOOBAlfSEE KOEE V GlEBHIEXTN IvOEB 

[12 W. B., 158 

28. Windu widow — Adopted 

son. — JPossession — A Hindu died after leaving direc- 
tions to his widow to adopt a son Upon a partition 
of the joint property amongst his brothers and widow, 
a certain property was allotted to his widow as her 
share of the joint property Afterwards, in 1849, 
bis brothers dispossessed the widow. In 1851 she 
adopted a son, who attained his majority in 1865, 
and in 1866 instituted the present suit for posses- 
sion of the property. Weld Aiat the suit was barred 
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by lapse of time Gobinb C HA2f bea Saema Mazooh- 
BAE V Akajnb Mohan Saema Mazoompae 

[2 B. X,. B., A. C., 313 

29. Two sisteis, B and P , not 

being heffs, took possession of ancestral property as 
heirs on the death of their mother M. After a few 
years they quarrelled. P. adopted a son, and executed 
a deed ot gift in Ins favour. P claimed the whole 
property through her deceased husband as heir of JB. 
M, who, again, was heir of the maternal uncle, on 
whose death B had succeeded. Meld that, m the ab- 
sence ot any agreement creating a life-estate in favour 
of the two sisters, the cause of action ot the collateral 
heirs arose from the time that P.quanelled with her 
sister and adopted a son. Bungseedhee Ghose 
«. Taeinee Chtten Singh . , 3 W. B., 195 

Shama Soonbeey Dossea t? Taeinee Chtten 
Singh . , . . 3 W. B., 194 

80. Impartible zemindari — 

Succession. — Adverse possession hy one branch of 
family — Upon the death of Q in 1829, the imparti- 
ble zemmdari of Sivaganga, which had been acqmied 
hy him, was taken possession of by the representative 
ot his elder brother, 0 , from whom it was recovered 
hy P, the daughter of G' , in 1863 by suit From 
that date until her death m 1877^ the estate re- 
mained m the possession of K was subsequently 
recovered by suit from her sons by the defendant (the 
son of her eider sister), as being the eldest surviving 
grandson of (?. The plaintiff, alleging that he was 
the third son of iV, who was the second son of G. 
by his wife AT., and that he and not the defendant 
was the eldest surviving grandson of Q,, sued m 1881 
to recover the estate from the defendant. Admitting 
that he was born m the lifetime of G , the plaintiff 
pleaded that it was not open to him to sue for the 
estate until the year 1870, when his father, his elder 
brothers, and a son of his father’s elder hrothei had 
all died Beld that from 1829 limitation began and 
continued to run against the dese«udauts of M. 
ViJAYASAiti V Peeiasami I, Jj, B., 7 Mad., 242 

31, — Widow in possession of 

estate for dower — Suit by heirs for possession, — Ad'^ 
verse possession — If a Mahomedan widow, without 
the consent of the heirs, takes ;possession of her hus- 
band’s estate m satisfaction of her dower, and conti- 
nues to hold it for forty years, the heirs of her husband 
cannot intervene , and their claim must he brought 
withm twelve years, unless they prove that the posses- 
sion of the widow as to their shares was permissive or 
fiduciary possessiou. Ookeao Begum ® Hamib 
Jan 3 Agra, 279 

32. Suit far possession of 

jungle lands, — Mvidence of ownership — In a suit for 
possession of jungle lands, where there is no proof of 
acts of ownership having been exeicised on either 
side, possession must be presumed to have continued 
with the person to whom they rightfully belong. A 
suit, therefore, held not to he barred even if plaintiffs 
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failed to prove any acts of ownersliip, unless the de- 
fendants made out a ease of twelve years’ adverse pos- 
■session, LiEiiANUND Singh v, Basheeroonissa 

[16 W. E., 102 

See SuNNHB Axi «. Ktjbimoonissa 

[9W.E.,124 

Moochbk Eam Majhbb v, Bissambhhb Eoy 
Chowehby . . , 24 W» B., 410 

33 ^ possession of tjaradar 

Mffect of dispossession on zemindar — The zemindar 
or owner is hound by the dispossession sutfeied by his 
ijaradar Brindabun Chunbbr Sibcab Chowbhby 
0 Bhoopab Chttndee Biswas . 17 W. B., 377 

31, Confirmation of title — 

Cause of action —The pUhitiS sued for conhimation 
ot lus title to, and for possession of, a 3 ote in the 
Nowabad melhal, deriving his title under a potbah 
from the i 3 aradar. The defendant’s case was that he 
liad bought the lands as a talook, and been in 
possession accordingly, but finding that the lands 
had been surveyed as a part of the Nowabad mehal, 
he took a pottah from the ijaradar four years previous 
to the plaintiff’s pottah The defendant’s pottah 
was found to be a forgery Reid that the plaintiff’s 
cause of action arose solely from the title set up by 
the defendant nnder the pottah derived from the 
ijaradar, and not from the date^ when the defendant 
purchased the lands as a talook. Shahaboobeen v 
Nabuboojusia . . . 12 W. B., 44 

35, — — - — Lessee under Gooe7nment, 

— A claimed ceitain immoveable piopeity as lessee, 
under a Government settlement made in 1859 B. 
had been in possession foi more than twelve years 
before the institution of the suit Reid that the 
suit was barred under clause 12 of section 1. Ash 
Mia u. Raj O’ Mia 

[1 B. L. B., A, C., 84 ; 10 W. B., 76 

30, Landlord and tenant — 

Suit for possession — Cause of action — The plaintiff 
stated that m the year 1862 he purchased a talook in 
which some ot the defendants then held an ijara for 
a teim of years expiring in 1868. The talook had 
pieviously been a khas mehal m the possession of the 
Government, and wes bought by the plaintiff at an 
auction sale held by the Collector The plaintiff also 
stated that the i^aradar defendants, in collusion with 
the other defendants, had continued m possession of 
the lands held in ijara after the term of the i 3 ara had 
expired, and had refused to give up possession there- 
of to the plaintiff. The Judge of the lower Appel- 
late Court found that the defendants (other than the 
i 3 aradars) had been m possession previously to the 
sale in 1862, and he also found that there was no evi- 
dence to support the charge of collusion with the 
i 3 arddar defendants. He therefore dismissed the 
suit (Avhich was brought in 1880) on the ground of 
limitation. Reid, on second appeal, that the plain- 
tiff’s cause of action arose on the expiration of the 
yaia, and that the suit, whether governed by article 
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139 or 144 of the Limitation Act, Act XV of 1877, 
was not barred on the giound of limitation Woo- 
mesh Chunder Goopto v. Jtaj Narain JKoy, 10 W. 
U , lOf cited. Keishna Gobind Dhhb v. Haei 
Chhen Dhhe 

[I. Ii. B., 9 Calc., 367 ; 12 C. Ii.B., 19 

37. Landlord and tenant — 

Adverse possession, — Trespasser — ^A defendant has a 
right to set up the plea of tenancy and at the same 
time to rely on the Statute of Limitations The plain- 
tiff sued to lecover possession of certain land. The 
defendant pleaded that it was included m a perma- 
nent lease granted to him in 1849 by the plaintiff’s 
predecessor ui title, and that the suit was barred by 
the Law of Limitation It was found at the hearing 
that the land was not included in the lease It ap- 
peared that there were disputes between the parties 
about the land since 1856, each asserting his own 
right to it. It was contended for the plaintiff that 
inasmuch as the defendant had claimed the land as a 
tenant, his possession was not adverse under article 
144 of the Limitation Act, XV of 1877 Reid that, 
under the ciicumstances, the defendant’s possession 
was adverse The defendant was a tiespasser, setting 
up a pietended tenancy w^hich the plaintiff denied 
thioughout The case, therefore, was to be regarded 
as one against a trespasser, and not as one between 
landloid and tenant. Limmoney Dabea v. Door g a- 
persad Mozoomdary 12 B L jR , 274, followed, and 
Tekaitne Goiora Kumari v Bengal Coal Company, 
12 B L jR., 282, note, distmguished Maibin Saiba 
V Nagapa , * . I, L, B., 7 Bom., 96 

38. Adverse possession — 

Landlord and tenaiit — The plaintiffs sued j^or pos- 
session of a third share in ceitam immoveable pro- 
perty, alleging that they were entitled to it under an 
agreement dated the 1st December 1848, and exe- 
cuted by one Bala]!, deceased. By that document 
Bala 3 i appomted as successois to his estate, aftei his 
death, thiee persons, B., B (plaintiff’s father), and 
S , on condition that they should maintain him dur- 
ing the remainder of his hfe, pay off his debts, and 
perform his obsequies. Accordingly one of the thiee 
donees, B , hved wnth Bala 3 i, and managed the pro- 
perty,' Bala 3 i died m 1862 B continued to manage 
the property till his own death m 1865, when B.^s 
eldest son took up the management, and he and the 
other heirs of B subsequently sold a portion of the 
property. The suit was principally against the sons 
and heirs of B and the purchaser The plaint was ' 
filed on the 8th September 1878, and alleged (infer 
aha) that B managed the pioperty as tiustee. The 
defence substantially was that B held it exclusively 
as owner and not as trustee, and that the suit was 
barred by limitation. Both the lower Courts dismiss- 
ed the suit as baired by limitation, holding that B ^s 
possession was adverse, and that B had no possession 
or en 3 oyment within twelve years previously to the 
institution of the suit On appeal to the High Court, 
— Reid that B V possession, whether it commenced 
before the death or only on the death of Balaji, was 
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2. ADVERSE POSSESSION^— 
held, after that event, consistently with and in fulfil- 
ment of the agreement B having entered into pos- 
session and been left m possession in the first instance 
in accordance with the contract, could not change the 
chai^ter of the possession by his mere will He did 
not intimate to jEr or S* that he repudiated the con- 
tract and intended to go into possession in opposition 
to 'any rights which they might assert. As he en- 
tered and contmued to hold in a character consistent 
with the subsistence of their rights, they were never 
called^ on to eject him, or by any other process to 
establish rights w hich were not denied While there 
subsisted any contract, express or implied, between 
the parties in and out of possession to which the pos- 
session might be referred as legal and proper, it 
could not he pionounced adverse Daboba v Krish- 
na . . . . I. Ij. R., 7 Bomu, ^ 

Tatia u. Sadashiv . 1. 1,. B., 7 Bom., 40 

39. — IjaradaTy Dispossession of, 

— Adverse possession — Zemindar^ Suit hy — Posses- 
sion taken by a trespasser during the currency of an 
ijara lease does not become adverse to the zemindar 
(lessor) until upon the expiration of the term, and a 
suit for possession may be ^brought within twelve 
years of that date under the provisions of article 144 
of the limitation Act. Krishna Q'obind Dhtir v. 
Sari Churn Dhur, L L. R,9 Calc , 367y followed. 
Shaeat StriTDABi Dabia o. Bhobo Pebshab Khan 
Chowbhtjbi . , I. Ii. R., 13 Calc., 101 

40. Adverse possession of li<- 

mxted xntei est in The manager of a Nambudri 

family in Malabar having demised certain land on 
kanam in 1868, was removed from his position as 
manager m 1875. In 1883 his successor sued to 
eject the kanam- holders. Seld that the suit was 
barred by limitation. Mabhaya v Nabatana 

[I. I.. R., 9 Mad., 244 

41. — Adverse possession — An 

outside person claiminy an interest in an estate io- 
yether with an undivided fatnily — Inheritance to 
sueh owners, —In a family of three undivided brothers, 
an estate was purchased by the eldest as manager, on 
whose application a fourth party, a sister’s husband, 
was recorded in the revenue records as a co- proprietor 
with them. The latter, even if he by joining in the 
purchase had become entitled to an undivided fourth 
share in the estate, did not thereby become a member 
of the undivided family, and the members of it 
would not have had a right to succeed to his fourth 
share, which would have descended to his ovm heirs , 
the other three fourths which he would not have in- 
heiited going by survivorship among the members of 
tile family. A son of the eldest brother obtained, by 
the deaths of his father and uncles, sole possession of 
the whole estate. Sold that he did not take the 
one^ fourth share above mentioned by any right of in- 
heritance, and that in the absence of proof that his 
possession of it was by authority of the fourth record^ 
ed co-propfietor, his possession must be presumed to 
have been adverse to the latter and to any one claim- 
ing through him. It followed that a suit to obtaih 
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from those claiming through the son, who was now 
dead, the one fourth share, brought more than twelve 
years after possession taken by the son, by a pur- 
cb^er relying on a title through the fourth co-pro- 
prietor, was barred by limitation under article 144 of 
the second schedule of Act XV of 1877 Ramalab- 
SHAMMA 0 Rahanna . I. B. R., 9 Mad., 482 

S C. COLLEGBOB 0B (xOBAYEEY V, AbBANKI Ba- 
MANWA Pantulb . Ii. B., 13 1. A., 147 

42. — Smi for possession — On 

the 7th December 1863, .4,, in execution of his decree, 
purchased and obtained symbolical possession of a 
certain 4 annas share, the property of his judgment- 
debtor The 4 annas share was at the time under a 
mortgage to B , who happened to he in possession of 
the share as lessee The term of the lease expired in 
1870 or 1871. A , C, and D., who were .members of 
a Hindu joint family, afterwards came to a partition 
of their common estate in which was included the 
4 annas share, and one of them, D , sold his share in 
the 4 annas to B , who, on the 22nd December 1871, 
purchased it in the name of B, B then brought a 
suit to enforce his mortgage against F, the heir of 
I his mortgagor, and on the 8th December 1873 ob- 
tained a decree, which on special appeal was con- 
firmed hy the High Court on the 21st December 
1875, On the 6th Decjgmber 1875, A,, V,, and B had 
brought a suit for the possession of the 4 annas share 
against one Mukund Kishore, who had wrongfully 
tien possession of the properly in 1870 or 1871, 
soon after the expiration of the lease to R. The suit 
was finally decided in their favom on the 29th July 
1879, In the meantime, — ^that is, somewhere in 1876, 
— B, had contrived to take possession of the whole 
share. In 1883 symbolical possession was obtained 
under the decree of the 29th July B, then executed 
his mortgage decree, and attached the 4 annas share, 
excluding the portion which stood in the name of his 
benamidar. Zy the heir of A, having failed to 
make good his claim to a share of the property in the 
execution proceedings, now brought a suit for posses- 
sion against B on the 19th July 1884, Seld that 
the suit, having been brought within twelve years 
from the date of the fraudulent possession by R., was 
in time, and fell under article 144 ot the Limitation 
Act, Ram: Kishore Gangapab^a ». Banbikaba- 
TAN Tbwabi Chowbhby . I. Ii. R., 13 Calc., 203 

43. Suit to recover possession 

from mortgagees, — ^The defendant was m possession 
of three fiel^ (Survey Nos 222, 360, 372) as mort- 
gagee under mortgages executed by one who was 
the plaintiff’s guru and his predecessor in office as 
jairgam or presiding ^Lingayat priest of the math, 
(?. died in 1874, and the present suit was brought in 
1882 to recover possession of the fields on the ground 
that was not competent to ahenate them Two of 
these fields had been originally mortgaged by G. to 
one 8, in 1863. In July 1866 a fresh loan on the 
security of the same land was obtained from J> , the 
son of 8,, and the first mortgage deed was then 
superseded by one executed m favour of R. In 1871 
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J) assigned his mortgage to the defendant. It was 
conttrdea that the phinufii’s claim to these two fields 
i\as hailed, as the mortgage to D. was more than 
ti\el\e years anterior to the snit, JSeld that the 
suit was not harred, as the cause of action accrued to 
the plaint.fi: on G 's death, and the suit was brought 
only eight years after that event, JamaIi Saheb v 
MxFEGbAYA SwAHi . I. Jj, B., 10 Bom., 34 

44. — — Adverse possession. — Be- 

namtdar — In a suit against a purchaser at a sale 
under Act XI of 1859, section 13, the plainti:ffi 
claimed to have an incumbrance by virtue of two 
mokurran pottahs executed by the hems of the last 
of a series of benamidars, and it appeared that the 
last benamidar had actual ownership of one fourth 
of the property comprised therein. Seld that the 
incumbrance was good to the extent of such fourth, 
and that the^laim was not barred by article 144 of 
Act XV of 1877. Imambandi Beg-tjm: Kfm- 

BBSWAEI PeRSHAB 

[I,. B., 13 I. A., 160: 1. Ii. B., 14 Calc., 109 

45. Adverse possession . — 

CInder-t enure granted under ghaimali tenure — A 
judgment in a suit regarding conflicting claims made 
by a ghatwal and the under-tenure-holders to receive 
certain compensation-money which had been paid in 
respect of lands^in part comprised in the under- tenure, 
determmed that 'the ghatwal"^ was entitled to the 
money, the uiider-tenuie- holders having been in pos- 
session of the lands by the mere sufferance of the 
ghatwal, ivho could put an end to the tenure at any 
tune in a suit brought by the ghatwal to lesume, 
as deteiminable at will, the undei -tenure which had 
heen granted hy one of his ancestors of land, pait of 
the ghatwali mehal, hmitation was set np in bar of 
the suit. Beld that, after the creation of the under- 
tenure, as long as theie was no dispute or conflicting 
claim, the possession of it was not adverse to the ghat- 
wal, and pioceedings, either between the ghatwal or 
between nnder-tenure-holders on the one side and 
creditors on the other, could not he taken to show an 
assertion of right hy eithei of the parties now in liti- 
gation, as against one another. There being nothing 
else to render the possession adverse, limitation only 
commenced at the date of the above-mentioned claim 
to the compensation-money which was made less than 
twelve yeais hsfore fhe present suit was brought, and 
accordingly the suit was not harred. Rak Chtjhbeb 
SmeBi Dr Madho Kumaei 

[I. L. E., 12 Calc , 484 : L. B., 12 I. A., 188 

reversing on this pomt the decision of the High Court 
m Maeho Kooerx v. Ram Chtjndee Singh 

[I. Ii. B., 9 Gale., 411 

46. Bossession by mortgagee — 

Wheie plaintiff^ s ancestors moitgaged land and the 
mortgagee obtained possession on condition that the 
produce should extinguish mteicst, — JECeld that the 
plaintiff’s suit was not haried by the Law of Limita- 
tion, although the transaction took place twelve yeais 
before the passing of Regulation II of 1802. held^ 
also, that in such a case no gause of action could 
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accrue until something was done to render the fnend- 
ly possession hostile Vanneei PiTETrSHOTTAMAN 
Nambtjdei d. Patanattil Kan jit Menayan 

[2 Mad., 382 

47, — Suit for possession of im- 

moveable property — Adverse possession. — I died in 
1861, leaving a zemindari estate, a moiety of which 
at the time of his death was in the possession of a 
mortgagee. On the death of I the defendants in this 
suit, who were among his heirs, caused their names 
to he recorded, as his heirs, as the proprietors of such 
estate, to the exclusion of the plaintiff m this suit, 
who was his remaining heir ; and they appropiiated 
to their own use continuously for more than twelve 
years the profits of the unmortgaged moiety of such 
estate, and the malikana paid hy the mortgagee of 
the mortgaged property. In 1877 the defendants 
redeemed the mortgage of the mortgaged moiety of 
such estate from their own moneys. In 1878 the 
plaintiff sued for the possession of her share hy in- 
heritance of such estate Meld (Spankie, tL, doubt- 
ing), with refeience to the moitgaged moiety of 
such estate, that the possession of the defendants 
in respect of such moiety did not become adverse, 
within the meaning of article 144 of schedule II of 
Act XV of 1877, on the death of J. in 1861, but 
on the redemption of such moiety in 1877 — adverse 
possession” under that article meaning the same 
sort ot possession as is claimed, — that is to say, 
in this case, full proprietary possession, which was 
not the nature of the possession of the defendants 
until the redemption of the mortgage , and the smt, 
theiefore, in i aspect of such moiety, was within time. 
Ume-itn-nissa V Muhammad Yae Khan 

[I. Xi. B., 3 AIL, 24 

48. Adverse possession. — On 

the 6th September 1865, B obtained a putni lease of 
certain land fioin the zemindar, and at an auction 
sale hy the Shenff of Calcutta on the 21st February 
1867, the zemindar’s interest was knocked down to 
B , and a conveyance of the property to him was exe- 
cuted hy the Sheriff on the 1st April 1867. On the 
13th Maich 1879, a suit for khas possession was 
hi ought against hy 0, who had bought the proper- 
ty at a sale in execution of a decree made on a mort- 
gage theieof, the date of the mortgage being 11th 
January 1865, and the date of the decree being 30th 
November 1865 B. pleaded adverse possession 
Meld that B "s possession as putnidar only could not 
be considered as adverse to C, wbo claimed the 
superior interest , that BJs possession as purchaser 
could not he considered to have commenced before 
the date of the conveyance to him by the Shenff, — 
namely, the 1st of Apul 1867, and that, therefore, 
the plea of adveise possession was had, since the suit 
had heen instituted withm twelve years of that date. 
Kasumunnissa Bibee v Nileatna Bose 

ri. Ii. B., 8 Calc., 79 : 9 C. L. B., 173 
10 C. L. B., 113 

49 Aduet ^e pos-iession — Suit 

foi pubhCbMon of mortgaged pi operiy. — Wheic theie 
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was notlung to show whetlier the family had been a 
joint or a divided family, and where the suit was not 
against a mortgagee, but, before the plaintiff could 
get at the mortgagee, he had to remo\e the obstacle 
presented by the adverse title (based on a twelve 
years^ usufructuary original possession) of the 
daughter-m-kw of the original moitgagor, — JEeld 
that the limitation apphcable to the case was that 
prescribed by clause 12, section 1, Act XIV of 1859 
Ktjkd Koojcab Lall u. Shtjmboo Singh 

[8 W. E., 34 

50. Mortgagor and mort- 

gagee. — Adverse possession of tortious mortgagee — 
Me%r of mortgagee^ Right ofy to redeein, — Lands 
descended to t^ee sisters On a question whether a 
mortgage of a portion by one of the sisters, thirty 
years ago, was m her own right, or on behalf of the 
family, or how otherwise, it appeared that each 
sister had dealt with several portions as on her owm 
behalf j that one of them was the family manager for 
3omt interests, but she had not interfered m respect 
of the portion mortgaged. The mortgagee had Wd 
aud enjoyed from the first, and had assigned abso- 
lutely, and the assignee had again assigned absolute- 
ly as owner. In execution for the debt of the widow 
of the mortgagor’s son, her right and interest mort- 
gaged in the premises were sold, and the Sheriff’s 
vendee sold to the mortgagee The son of the sur- 
viving sister (not the mortgagor) sued for redemption 
and possession Meld that as his title accrued (on 
his showing) on his mother’s death, at which time 
defendant’s vendors held adversely, no moitgage rela- 
tion had been established as between plaintiff and 
defendants; and more than twelve years ha-vuug 
elapsed before suit, the suit was not maiutainahle 
SSEBMUIrMONEY BeBBE V GOBEEDHONE BeBMONO 

[2 Ind. Jur., JST. S., 819 

51. Cause of action — Adverse 

possession — R obtained, on 7th January 1862, a 
decree declaring a deed of sale of an estate m his 
favour, dated 7th January 1854, to be a genuine, 
authentic, and valid instrument In the meantime 
the plaintiff had acquiied possession of the estate 
under a faim from Go\ernment, which farm expired 
in 1872. In a suit for possession based on the deed 
of sale and the decree of 1862, — SLeld that the period 
of limitation of the suit began to run from the ter- 
mination of the farming tenure, when only the 
vendors or their representatives could have obtained 
adverse possession, Dhunbi v. Ram Lall 

[7 H. W., 149 

52. Transfer of rights — Dis- 

possession of igaradar. — ^After Averse possession of 
immoveable property for more than twelve years, a 
new period of limitation cannot commence to run by 
the mere circumstance of a transfer of rights or sup- 
posed rights or relinquishment, Beinbabuh Chun- 
BEE SiBCAE ChOWBHEY C, BhOOPAB ChTJNBEE 
Biswas , . . 17 W. E., 377 
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53, Adverse possession — Trans^ 

feree from defendant not a party to suit — A, took and 
held possession of land adversely to JB , and afterwards 
let it in putni to C. B brought a suit for possession 
against A , and, ha\ung obtained a deciee, attempted 
to execute it by turning € out of possession Be- 
tween the date on which A originally took adverse 
possession of the land and the date on winch B at- 
tempted to turn C out of possession, more than twelve 
years elapsed Beld that B ’s claim against 0 was 
w'as barred by limitation , and that lie was not bound 
by the decree obtained by B against A , not having 
been made a party to the suit Mohenbeo Nath 
Mtjeeejea V. Naefue Chbnbee Pal Chowbhey 

[I C. L. E., 537 

54, Adverse possession — Suit 

to recover possession of property sold^at execution 
sale — The plaintiff and two othei members of his 
family, M and iS , held a zemmdarx in the f ollowang 
shares, viz : the plamtiff ten annas, M. two annas, 
and N. four annas Having first held the land ij- 
mali, or jomt, they agreed, in the year 1839, to effect 
a hutwara, or private partition, and of this the re- 
sult was, that parcels of land representing his ten 
annas share were allotted to the plaintiff, and other 
paicels representing their shares, which together 
made six annas, weie allotted to M. and S y who held 
jointly. M. died in 1842, and his share came to the 
plamtiff The four annas sliare of N was sold in 
execution of a decree against him in 1856, and the 
purchaser of it, not accepting the fact of partition, 
sued both S and the plamtiff in 1858 to have it 
declared that there had been no partition, and for a 
declaration of his right to possession of a four annas 
share of the whole estate A decree was made to 
that effect in 1860, and in 1863 an appeal by S 
alone against this deciee was dismissed by the High 
Court The pui chaser’s heirs, he having died, ob- 
tained possession of land representing the four annas 
shaie under the decree of 1860 8 l^jben set up a 

title to hold part of the lands allotted under the 
hutwara of 1839 to the six annas share, on the 
ground that they were lakhiiaj lands, and distinct 
from the levenue -paying villages m which his inter- 
est had passed under the execution sale. The plain- 
tiff sued, in September 1873, thexiefendant, who had 
purchased this last alleged interest of 8 at another 
sale in execution of a decree against him, claiming 
that the partition havmg been set aside and a four 
annas share of the whole estate obtained by the pur- 
chasers under the decree of 1860, a right accrued to 
him to have his share, now twelve annas, declaied 
upon the lands which had fallen withm the six annas 
share He also claimed to have it declared that the 
parcels alleged to he lakhiraj were not so On the 
question of hmitation it was held that the 145th 
article of the second schedule of Act IX of 1871 was 
apphcable , and that even if, technically, the lands 
now in question remained in the possession of 8 
pending the appeal against the decree of 1860, there 
was no possession adverse to the plamtiff rendering 
it necessary for him to assert Ins right until the 
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dismissal of the appeal in 1863 Manwab Ali v. 
Awkodapeesad Rai 

[I. L. E., 6 Calc., 644 : 6 C. L. E , 71 
Ii. E., 7 I. A., 1 

65. — Smt hy iriistte to recover 

temple laiids — JE^ossessionfor twelce yeai s hy party 
claiming to he tins tee — The defendant purchased 
from one of the two co-trustees of a temple the right 
to manage the affairs of the temple and enjoy ceitain 
land which foimed the endowment of the temple, and 
held possession of the land for moie than twelve 
years JSeld that a suit by the othei trustee to 
recover the land was baried by limitation Kannan 
f>. Nilaeandan . I, Ii. E., 7 Mad., 337 

56. — — Cause of action — Suit for 

accretions to tenure — The cause of action m respect 
of accretions S-ccrues fiom their formation and deli- 
very to the defendant, and a suit brought after twelve 
years from that time is barred Luchmee Naeaik 
ShAHA V JUTADHAEEE HOLDAB 7 W. E., 89 

upheld on review m Dotamotee Bossee v. Luch- 
mee Naeain Shaha . . 7 W. E., 457 

57. Suit for division of lands 

according to custom established informer suit — 
^Bstabluhment right — A co-qwner of village lands 
sued in 1861 to have them divided among the vil- 
lagers accoidmg to a custom (last observed m 1835) 
that at the expiration of eveiy twelve years the lands 
should be redistributed by lot among the co-owners, 
and to have two of the shares deliveied to him as one 
of such co-owners In 1851 another co-owner had, 
m a suit to which some only of the present defend- 
ants weie parties, obtained a decree for the periodical 
allotment of the lands,- and in 1853 such decree, 
which clearly recognised the existence and validity 
of the^ custom, was alBarmed on appeal. JECeldth&t 
litigation which commenced in 1851 was sufficient to 
prevent the Law of Limitation from barring the 
plaintiff^ s right to sue, and that the circumstance 
that some only of the present defendants were parties 
to such htigation could make no difference with re- 
gard to the hraitation bar Qucere , — Whether, m the 
absence of such htigation, the Law of Limitation 
would have been a bar Vehkatastami Nayak- 
EAN V, SUBBA RaU, SaNKAEA SUBBAIYAH D SuBBA 

2 Mad., 1 

— Suit for possession hy 

aootdance of sale-deed — Cause of action — Adverse 
possession —The suit was instituted on the I7th of 
Pehruary 1874, the plaintiff claiming the possession 
of his deceased hi other's share in the joint ancestral 
estate, by avoidance of a sale-deed, dated the 14th 
of May 1859, on the averment that he and his 
hrothei had mortgaged the estate, the mortgagees 
taking possession, that after his brother's death the 
defendant M , his widow, had made a sale of the 
share m favour of the defendant JB., who had redeem- 
ed the mortgage about five years before suit and 
obtained possession, and that Jf., having made a 
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second marriage, had lost her interest in the share. 
It was held that the suit was barred hy limitation 
undei article 145, second schedule, Act IX ot 1871, 
reckoning the peiiod fiom the date of the sale, from 
which date JB began to hold adversely to the plain- 
tiff. Gobarbhah V, Balmukanb . 7 N. W , 349 

69. Act IX of 1874i ait, 93, 

— Suit to set aside deed and for possession — On the 
death of A , his property was taken possession of by 
C, under an alleged deed of sale fiom A Seld that 
a suit hy A ^s heir foi possession and to set aside the 
deed was governed hy Act IX of 1871, schedule II, 
clause 145, and not hy danse 93. Tkiloohun Chat- 
TAPABHYA V NOBOKISHOEB GhUTTUCE 

[2 C. L. E., 10 

60. Suit for cancellation of 

deed of sale — Plaintiff sued for cancellation of the 
sale of certain lands made to defendants in 1841. 
In 1843 defendants executed an agieement (A ) to 
plaintiff, giving her a right of i e-purchase The 
language of the document was — you and your 
posterity pay in a lump the 175 rupees, we will hand 
over the lands to you " Upon the question of limit- 
ation , — Seldf m special appeal, that the plaintiff's 
claim was baried, moie than twelve yeais from the 
date of the cause of action (1843 at latest) having 
elapsed before suit Yenkappa Chetti v Akku 

[7 Mad., 219 

61. and art. 91. — Suit for 

possession of immoveable property — Suit for can^ 
cellaiion of instrument, — ^The purchasers at a sale in 
execution of decree of land sued to set aside an in- 
strument of usufructuary mortgage of the land exe- 
cuted by the judgment-debtor before the sale, and 
for possession of the land, allegmg that the mortgage 
was fraudulent and collusive. Seld that, as the 
mam and substantial relief sought was the recovery 
of possession of immoveable property from persons 
trespassing on it under the title of a fictitious mort- 
gage, and the declaration of the invalidity of the de- 
fendants' pietensions was no more than an incidental 
step in the assertion of the plaintiffs' title and right 
to ppssession, the limitation of twelve years was ap- 
phcable to the suit, Tavoangar Ah v Kura Mai, 
XL R, 3 All, 394:, S. A No 432 of 1882, decided 
the 11th August 1882, Weekly Notes, All, 1882, 
p 173, Sohha Randey v, Sahodia Bibi, I L R, 5 
All, 322; Ramausar Randey v. Raghular Jati, I 
L R , 3 All , 490 , XTma Shankar v Kalka Rrasad, 
I L R ,3 All , 75 , and the j'udgment of Stbaigi-ht, 
J,, in jRazara Lai v Jadaun Singh, I L R,, 5 All , 
76, followed Bhaivani Rrasad v Bisheshar Rrasad, 
L L R ,3 All , 846 , and Ashgar Ah v Mahammad 
Zainulabdin, I L R , 5 AIL, 573, distinguished 
Ieeam Sinas v Intizam Ali 

[I. L. E., 6 AIL, 269 

62. and art A4u— Omission 

to sue within due time to set nside instrument affect- 
ing immooeaole propeitg, — Suit to recover property, 
Wheie a certain period is allowed by the Law ot 
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Limitation \\itmn -vvlncli an instrument affecting a 
person’s rights oi immo\eahle piopercy must be nn- 
pngned, and the peison -whose lights or piopertjr are 
affected fails to impugn such matiumeiic within that 
period, — Meld that he will not be precluded tiom 
aTaihng himself of the longer peiiod allowed foi the 
recovery of immo-vable property, pro\ided that he tan 
piove that such instrument is mill and \oid so ±ir as 
ins interests are concerned Raghcbaii Dy\l Sanr 
c. Bhikya Lal Misseb I. L B., 12 Calc , 69 

63. Agreement not to exe- 

cute decree — Wrongful execution in breach of 
agreement — Meed of conditional sale — Misavowal 
of trust — The plaintiff «;ued m 1S75 to recover pos- 
session of lmmo^eable property which the defen(laut 
had obtained m 1873, m execution of an ex parte 
decree dated the Sth June 1S61 That deciee was 
founded on a deed pnipoitmg to be a deed of condi- 
tional sale, dated the 21th December 1S53, executed 
by the plaintiff in favour of the defendant The 
plaintiff alleged that the deed was executed in order 
to protect the property against the claims of plain- 
tiff’s son, and the plaintiff sought to set it aside on 
account of defendant’s breach of an agreement, dated 
the 16th Januaiy 1856, -whereby the defendant sti- 
pulated that plaintiff’s possession should not be dis- 
turbed. The defendant, t nter aha, pleaded the bar of 
limitation against plaintiff’s suit Meld that the 
suit was not barred by limitation, as plaintiff’s cause 
of action only arose when defendant fiist practically 
disavowed the trust by seeking more than nominal 
execution of decree PAEAit Sing-h v Lalji Mal 

[L li. R., I AU., 408 

64. Suit for recovery of en- 

dowed propel fy — In ISOl the shebait and pioprietor 
of the gudi of a debsheba at K alienated part of 
the land by deed of gift to B for the puipose of 
founding a slieba at C , wdiich was accoidingly done 
In 1823 the then shebait of the debsheba at K insti- 
tuted a suit for the reco-^ery of the alienated lands 
against the then shebait of the sheba at C , and in 
that suit it was declaied that the sheba was indepen- 
dent of the debsheba, and the then plaintiff was le- 
ferred to a regular suit In 1861 the then sliebait 
of the debsheba bi ought a suit for reco-very of the 
lands against the then shebait of the sheba Meld 
that the suit, not ha-\ ing been instituted until af tei 
the lapse of more than twehe years fiom the plain- 
tiff’s succession to the sheba, was baried by the 
Statute of Limitations Semhle, — That the Statute 
of Limitations, Bengal Regulation III of 1793, 
barred the suit tw’elve years aftei the death of A 
KiSSNONTJJfD ASHEOM DuiSrDY V. XuRSIYGH DaSS 

Byeageb Marsh., 485 

65. Religious endowment — 

Sals of trust property in execution — Suit by trustee 
to recover the property — In execution of deciees 
against the plaintiff, as the representative of hi^ de- 
ceased fathei and brother, certain lands -weie sold to 
the first defendant The plaintiff sued to recover 
them, alleging that the foniier owmer of the lands 
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had assigned them to his (the plaintiff s) brothei and 
hiincelt (the plaintiff) and their descendants by a 
deed of gift to perpetuate the woisbip of the donor’s 
household idol Meld that the pUinrift was cntirleJ 
to lecover the propel ty The gift was a vmIicI one 
Cl eating artlig-ious endow ment under the Hindu law 
and that the plaintiff’s suit w,ih not to set aside the 
sale, but was one by the trustee of the endowment to 
recover the piopeity to which the limitation of 
twehe years was applicable Kitpa Jagshet r 
Keishjtaji Gotiyd . L L. R., 9 Bom., 169 

66. — Suit by miiasxdar io re~ 

coitr land letsigned to Goieinmeni by his ancestor 
— Cause of action — In a >uit hioughtby amirasidar 
to recover possession of miras land, which his ances- 
tor had resigned to Government, agaiUit a lioldci to 
whom Government had subsequently granted it, it 
was held that the Statute of Limitation's commenced 
to run agamst the mirasidai and his heirs from the 
time the miras was signed, and not from the date of 
the subsequent grant of it by Government To the 
vahdity of the registration of miras land by a mirasi- 
dar to Government the consent of his heirs is not 
requisite. AEJuyA valad Bhita v Bhatay talad 
X iMBAJi ... * 4 Bom., A. C , 133 

67 Suit by mirasidar to re- 

cover tenure relinqui^ed and tahen up by another — 
Where a mirasidar left his iniraa* lu 185u without 
executing a razmainah lesiguiug it, and the miras 
lay waste until 1855, when the defendant took it up 
and cultivated it, it was held that the cause of action 
of the miiasidai arose m 1855, when the miias was 
taken up by the defendant Lakshuman Raiiji v, 
RameaIi talajd jMahip^ia 6 Bom., A. C , 66 

68. Adtexse possession — Jfo- 

Jcurrari title — Onus prohandi — The plaintiff pur- 
chased a niouzah from the propnetoi m lSb9, .ind 
now sued to obtain possession fiom the defend int, 
who was proved to luve held under a ticca lease 
down to 1856, and who now claimed t^fhold under a 
mokurrari lease, wdiich he said was gi anted by the 
former propnetor in 1859 The plaintiff failed to 
prove possessiin by his vendor within twehe years 
of suit hi ought, and theiefore the Couits below' 
dismissed his suit On special appeal it was held 
that the defendant, before succeeding on the question 
of limitation, ought to have shown that the plaintiff 
had notice of the mokurrari title set up The case 
was sent back to the Court below' to try the validity 
of that title Dhanuk Dhari SI^'GH v G\Pi Singh 
[6 B. Ii. R., Ap., 151 : 15 W. R , 191 

See PEAHiriH Spn t? Run Bahadhe Singh 
[2 B. B. R , R. C., Ill : 12 Moore’s I. A., 289 
12 W. R.,P. C,6 

69 Suit to set aside mokiura- 

Ti grant — Notice of claim — Cause of action — In a 
suit by the guardian of a minor to i ccov ei possession 
of certain lands m her zommdari and to set aside an 
alleged mokurrari grant, the plaintiff’s case was that 
the defendants had held under a ticca lease, and b pff 
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wrongfully heldT on after its expiration The defend- 
ants set up an old mokurraii grant under which they 
claimed to hold in perpetuity upon the payment of a 
fixed rent The High Court, ovei ruling the decision 
of the first Court upon the Statute ot Limitations, 
held, and, m the opinion of the Privy Council, rightly, 
that the statute does not begin to run in favour of 
the mokurraridar against the zemindar until the 
latter has had notice that the former claims under a 
mokurrari grant, and such notice was not given in the 
present instance twelve years before the commence- 
ment of the suit Tekaetnee Gotjea Coomaeee v 
Saeoo Coomaeee . . 19 W, B,, B. C., 252 

Affirming Tekaitnee Gouba Coomabeb >o. 
Bbn&ae CoAii CoMEAirr 

[13 W, E., 129 : 5 B. Ii. B., 667, note 
12 B. Ii. B., 282, note 

70. AetIXofl871»arf 185-- 

Smt for possession after foy eclosure proceedxngs — 
Under the Limitation Act of 1871, a mortgagee who 
has taken foreclosure proceedings may bung a suit for 
possession at any time within twelve years from the 
expiration of the year of grace Article 135, sche- 
dule II of that Act, does not apply to such a case. 
Ghinaeaik Dobet -y Ram Monaeitih Ram Lobby 

[7 O. Ii. B^ 580 : I. L. B., 6 Calc., 566, note 

71. — Smt hy mortgagee for pos^ 

session after foreclosm e — In a suit by a mortgagee 
to obtain possession after foreclosm e instituted more 
than twelve yeais after such mortgagee had, upon 
default, become, under the words of the deed, entitled 
to possession, but within twelve years of the date of 
the expiry of the year of grace gi anted under the fore- 
closure proceeding, — JSTeW, under section 145 of the 
Limitation Act, IX of 1871, that the period of limit- 
ation must be calculated from tbe date of the expiry 
of the year of grace, and not from the time when the 
default was first made. Bbemamoye Dassee r 
Diitobundbk>o Ghosb . I. Ii. B., 6 Calc., 564 

[7 c. Ii B., 583 

Ghiyaeam Lobby » RamMokaextthRam Lobby 

[I. L. B , 6 Calc., 666, note; 7 C. L. B., 680 

72 . ActXVoflS77, sc%, II, 

art 135 — Possession under mortgage — Under a 
mortgage deed, w'hich by its express terms allows the 
mortgagee a right to take possession upon default by 
the moitgagor m payment of the mortgage-money, 
the mortgagee, as absolute owner of tbe property, has 
twelve years from the time at which his right to pos- 
session commences, in which he may bring his suit 
for possession. But where there is no such stipula- 
tion in the mortgage, the right of the mortgagee to 
take possession does not accrue until after the expira- 
tion of the year of grace, Mobttk Mohek Chow- 
bhey t?. As HAD Alby Bebaeeb 

[I. Ii. B., 10 Calc., 68 : 13 C. L. B., 51 

See Lbnonatjth Gangooby ISTuesinq-h Peo- 

sHAD Los . 14 B. Ii. B., 87 : 22 W, B., 90 
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73. Suit to set aside alienation 

hy mortgagee — The cause of action m a suit by a 
mortgagor to set aside an alienation by a mortgagee 
in possession arises from the date of redemption of 
the property by the mortgagor. Adjoodbya Sinoh 
n. Giebhaeee . . .21^. W., 199 

74. Smt for redemption against 

person not claiming under mortgagee. — When the 
plaintiff brought the suit for redemption, it was found 
that the defendant, who was in possession, did not 
claim under the mortgagee, and that for more than 
twelve years before the date of the smt he had held 
possession from the Government by a title adverse 
to that of the plaintiff. JpLeld that the claim was 
barred nndei article 145 of Act IX of 1871 The con- 
tention that so long as the mortgagor is entitled only 
to the equity of redemption there can he no invasion 
of his interest cannot he assented to. There are 
cases in which the rights and interests of the mort- 
gagor and mortgagee are equally invaded, and m such 
cases the moitgagor must come into Court withmthe 
time allowed for the recovery from trespassers of m- 
terests in land. Ammtj v Ramakeishna Sastbi 

[I. Ii. B., 2 Mad., 226 

75. - — Suit to set aside sale after 

conversion from mortgage into sale, — Where a 
mortgage is subsequently converted into a sale, the 
cause of action in a suit to set it aside aiises, not at 
the date of the mortgage, but from the date of the 
sale, and if within twelve years from that date the 
suit IS in time. Ibabat Khan v. Labbb Lyab 

[1 Agra, 180 

76. Adverse possession — Ob- 

struction to the obtaimng possession by a mortgagee 
under his mortgage by persons who, while claimmg a 
lien on the property, admitted the mortgagor’s title 
to the property, — Keld not to he adverse possession as 
against the mortgagee’s title as purchaser. PuBMA- 
NANBDAS JlWANBAS V. JAMNABAI 

[I. li. E., 10 Bom., 49 

77. Adverse possession. — Mort-^ 

gagorand mortgagee — Suit hy mortgagee for posses- 
sion of mortgaged property — Pre-emption , — Pur- 
chaser for value mthout notice — Under a registered 
deed of mortgage dated in May 1869, the mortgagee had 
a right to immediate possession j hut by arrangement 
heti^een the parties the mortgagors remained m pos- 
session, the right of the mortgagee to ohtam posses- 
sion as against them hemg, however, kept alive. In 
October 1869 the mortgagors sold the property, and 
thereupon one M, brought a smt to enforce the right 
of pre-emption in respect of the sale and obtained a 
decree, and got the property and sold it in 1871 to D, 
In 1883 the mortgagee brought a suit against D, to 
ohtam possession under his mortgage, JECeld, with 
reference to a plea of adverse possession for more than 
twelve years set up by tbe defendant, that the posi- 
tion of a person who purchased property by asserting 
a right of pre-emption was not analogous to that of 
an auction-purchaser in execution of a decree, hut that 
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sucli person merely toot tlie place of the original pur- 
chaser and entered into the same contract of sale with 
the vendor that the purchaser was making There 
was prmty between him and the vendor, and he came 
in under the vendor, and his holding must be taken to 
be in acknowledgment of all obligations created by his 
vendor. Anundoo Moyee Dossee v. Dhonendro 
Chunder Mookerjee^ 14 Moore’s I A , 101 S L 
JS , 122, distinguished Due&a Pea&ad o Shambhu 
Nath .... I. L. B., 8 All., 86 

78. Limitation Act, 1871, arts, 

15 and 82 — Suit hy minor to set anide alienation 
of property hy guardian — A Hindu family being 
heavily oppressed with debts, ancestral and otherwise, 
the two elder brothers of the family, for themsehes 
and as guardian of their minor brother, under Act 
XL of 1858, applied to and obtained from the Dis- 
trict Judge an order under section 18 of the Act for 
the sale of several portions of the ancestral estate, 
and sold the same under registered deeds signed by 
the Judge Within twelve years after the registra- 
tion, the adopted son of the minor brother brought 
several suits against the purchasers to set aside the 
sales and recover back his share of the property, 
alleging that the two elder brothers had made the 
sale fraudulently and illegally to satisfy personal 
debts of tbeir own Meld that a suit of this nature 
was not a smt to ** set aside an order of a Cml Court ” 
under article 15, schedule II of Act IX of 1871 , nor 
was it a suit " to cancel or set aside an mstiument not 
otherwise provided for ” under article 82, but that it 
was governed^by article 145. Sikheb Ohhnd v, Dul- 
PHTTY Singh 

[I, L. B„ 5 Calc., 863 : 5 C. Ii. B., 874 

79 . and art. 11. — Smt for 

possession' — Ci^il Procedure Code {Aet Fill of 
1859), 8, 24S —Limitation Act {XV of 1877), 
sch II, art 11 — Where, m consequence of an 
adverse order passed under the provisions of Act 
VIII of 1859, section 246, a suit is [since the Limit- 
ation Act (XV of 1877) came into foice] instituted 
to establish the plaintiS’s right to certain property 
and for possession, such suit is not governed by the 
provisions of article 11, schedule II of Act XV of 
1877, hut by the general limitation of twelve years 
Koylash Chunder Paul Chowdhry v, Preonath Roy 
Chowdhry, L L P ,4 Calc , 610 , Mafonginy Dassee 
V Chowdhry Junmunjoy MullicJc,25 W, R, 513; 
Joyram Loot'sr Paniram I>hoba,8 C L R,, 54 , and 
Raj Chunder Chatter) ee v. Shama Churn G-arai, 
10 0, L, R, 435, cited Gopal Chundee Mittee 
V. Mohesh Chundee Boeaii 

[I. X,. B., 9 Calc , 230 : 11 0. L. B., 863 

Bissessue Bhught V. Mubi.1 Sahu 

[I. Ii. B., 9 Calc., 163 : 11 C. Ii. B., 409 

80. and art. 136 — Smt to 

obtain possession of land from vendor who has been 
dispossessed and subsequently recovered possession — - 
Possession, Suit for — A -vendor who was at the time 
out of possession of ceitam immoveable propeity 
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sold a share in it to a purchasei by a kobala After 
the date of tha sale the vendor reco\ ered possession, 
and the purchaser, within twelve years of the vendor’s 
having so recovered possession, but more than twel\ e 
yeais after he had been oiigmally dispossessed, insti- 
tuted a suit to obtain possession of the share covered 
by the kobala Meld that the suit was go\eined by 
article 144 and not article 136 of schedule II of the 
Limitation Act (XV of 1877), and was not barred by 
limitation Article 136 does not apply to a suit 
brought against a vendor himself when he recoveis 
possession. Ra3I Peosad Janna v Lakhi Naeain 
Peadhan . I. Ii. B , 12 Calc., 197 

81. Suit by auction purchaser 

to set aside alienation by judgment-debtor — An auc- 
tion-purchaser can sue to set aside any alienation made 
by the judgment-debtor previously to the sale in execu- 
tion which he thinks to he collusive. Baichoo v, 
Howaed . . 3 Agra, 15 

The cause of action in such a smt runs from the 
date of transfer, and the suit is barred after the ex- 
piration of twelve years, unless the transfer was 
actually fraudulent, Naeain Bass v, Niddha Lall 

[3 Agra, 19 

82, Purchaser^ at sale for ar- 

rears of revenue — ShiJcmi ialook — A pui chased 
a zemindari of -which certain mouzahs were claimed 
and taken possession of by R and C , as mokurrari 
holders of a shikmi talook created by the former 
zemindar befoie the Decennial Settlement To a 
suit by A for the recovery of the lands, R and 
C pleaded limitation, calculating the period fioin 
the time of the purchase in 1833 Meld that limita- 
tion must be computed, not from the time of the 
purchase, but from the time when possession was 
taken fiom the purchaser Wise v Bhoobun ZVIoye 

[3 W. B., P. O., 5 : 10 Moore’s I. A„ 165 

83 Smt by ^purchaser to 

compel zemindar to register transfer — Where a 
zemindar refuses to register a -tiansfer on the appli- 
cation of a purcliaser, the latter’s cause of action in 
a suit to compel him to do so arises from the time of 
such lefusal, and not from thq time when his title 
accrued by his purchase Radhiea Peeshad Sha- 
BHoo V Gooeoo Peosunno Roy . 20 W. B., 125 

84- Rights of — Limitation — 

One of four children set up a deed of gift and a will, 
m virtue of which he was, in 1842, placed, by a sum- 
mary proceedmg of tbe Courts, m possession of the 
whole estate left hy his deceased father The rights 
and interests of two other children were subsequently 
sold m execution of a decree for debt, and purchased 
hy the present plaintiffs. A fourth child instituted 
a suit against the first-mentioned one, to set aside the 
deed of gift and 'wdll, the result of which was that, 
m 1855, the will, which affected two thirds of the 
estate, was set aside as having been made without due 
consent of heirs, the consent alleged m the will being 
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held to be no consent. The plaintiffs now sued to 
get possession of the shares of the two childieu whose 
rights and interests they had bought. Seld, re- 
versing the decision of the High Court, that the plain- 
tiffs, as purchasers at an execution sale, were m no 
better position than claimants under any other con- 
veyance or assignment, and their cause of action 
arising m 1842 they were harred by hmitation, 
Ekatet Hossein V, GEinHAEi Lali. ^ 

[2 B. Ii. E., P. C., 75: 11 W. E., P. C, 29 
12 Moore’s I. A., 366 

35^ Smt to recover land sold 

tn emecuhon of decree — JPossessxon . — The purchaser 
at a sale held on the 14th September 1881 in execution 
of a decree in the form of a money-decree, obtained 
upon a mortgage bond executed by the father of 
a Hitakshara joint family during the minority of his 
only son, hsmng failed to obtain possession of the 
property mortgaged, brought a suit for possession, and 
under a decree made in that suit obtained possession 
in November 1866 In July 1878 the wife and son 
of the 3 udgment-dehtor brought a suit to lecover 
possession from the purchaser of two thirds of the pro- 
perty, on the ground that the auction-purchaser was 
entitled only to the share of the mortgagor, Seld 
that the suit, having been brought within twelve 
years from the date on which the defendant obtained 
possession, was not barred by hmitation. Mtjnbasi 
Koek u. NowEUTToif Kobe . 8 C, li. B., 428 

86. Settlement ly revenue au- 

ihontxes — Where the defendants, who were, at the 
settlement m 1841, when the estate was farmed out, 
recorded as proprietors by the revenue authorities, 
did not hold proprietary and adverse possession till 
the expiry of the farming lease. JSeld that the 
plaintiffs^ suit was not barred by limitation as not 
having been brought within twelve years after 1841. 
Ramaishee Sihgh: t?. Saiva Zalim Singh 

[2 Agra, 8 

87. Bettlement ly revenue 

mUhonties — Co- sharer -—In a case in which, after 
resumption, One of several shareholders, for himself 
and the others, took a settlement from Government, the 
right of any other shareholder to the property under 
the settlement accrr^d from the date of settlement ; 
and a suit within twelve years of that time was not 
baried. Bnnwaebe Singh v Raman oogba Singh 

[10 W, R., 14 

88. Smt for confirmation of 

partition — -Cause of action — Limitation — Where 
there had been a private partition of an estate, and 
the several shareholders had held their lands m accord- 
ance therewith, an application was made by some of 
the shareholders to the Collector to have a fresh 
partition made as if the whole lands were held 
3 omtly Plaintiff, who was also a shaieholdei, object- 
ed, but his objection was overruled Thereupon he 
brought a suit for confirmation of the partition, and 
for an in 3 unction to stay the partition pending before 
the Collector. Meld that the plaintiff's cause of 
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action against the defendants arose upon their mov- 
ing the Collector to interfere with the first partition, 
and that the period of limitation in respect of such 
cause of action was the same as in any other suit for 
determimng the rights of parties to immoveable pro 
perty, Khoobhn v Wooma Chhehn Singh 

[3 C. I,. R., 453 

89. Cause of action, — Suit for 

possession and declaration of right to participate 
%n permanent settlement of a mehal resumed under 
Beng Meg II of 1819,— Ckxxv land was held by the 
proprietors of the adjoining estate. The chur was 
resumed by Government in 18S5, and declared to be 
liable to assessment under Regulation II of 1819, 
The recorded proprietors of the ad 3 oimng peiuna- 
nently-settled estate, to which the chur was a con- 
tiguous accretion, refused to make a permanent 
settlement with Government at the rent demanded. 
The chur was then held khas by Government for 
some time, and subsequently leased out for temporary 
periods to strangers. In these temporary leases Gov- 
ernment reserved the proprietor's rights to come in 
and take a permanent settlement on the expiry of 
the temporary settlements, and also reserved an 
allowance of ten per cent on the rent as mahkana on 
their account, which sum had been kept in deposit 
m the Collectorate treasury. In 1867 Government 
made a permanent settlement with the defendant, one 
of the recorded proprietors of the contiguous estate, 
of the entire chur, and refused the application of 
other shareholders in the estate to be 30 ined in the 
settlement The Collector, at the ^gequest of the 
defendants, applied the deposit in his treasury in 
satisfaction of the Government revenue An unsuc- 
cessful shareholder brought a civil suit against the 
defendant for possession and a declaration of his 
right to participate m the settlement Meld that 
the suit was not barred, as the period of limitation 
commenced from the date of the settlement with the 
defendant Keishna Chandba Sandyah Chow- 
hex V, Haeish Chandba Chowdey 

[8 B. B. R., 624 

S. C, KeISTO CHrNHEB SaNHYAI/ V Kasheb 
Kishoee Roy Chowhhey , 17 W, R., 145 

Keisto Chttnhee Sandbl Chowdhey tJ, 
ShaMA SoONHtTEBE DbBIA ChOWDHEAIN 

[22 W. B., 520 

90. and art. 113. — Suit for 

possession of land based on compromise — Specific 
performance . — A suit for recovery of possession of 
land, based on a compromise effected in the course of 
previous litigation between the parties, is not a suit 
for specific performance of contract, but a suit for 
" immoveable property/^ and would be covered, not 
by section 113 of the schedule to the Limitation 
Act, but by section 145. In a suit for recovery of 
possession based on an agreement to surrender 
possession, the possession of defendants at the time 
when they made the agreement to deliver over the 
land to the plaintiff cannot be taken as hostile to 
the plaintiff, but can only be considered adverse to 
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2. ADVERSE POSSESSIOX—co«^i«««^, 

and art. 113 — continued, 

plaintiff from and after the date of the agreement by 
reason of defendant's refusal to carry out the promise 
Betts Mahombb Ismael Chowjdhet 

[25 W, B., 521 

01. — * * Vendor and purchaser — 

Transfer ^immoveable property — Speei fie perform- 
ance of contract — Limitation Acty 1877 , arts. 113, 
136 , — On the^ 27th October 1865 the vendor of 
certain immoveable property executed a conveyance 
-of such property to the purchasers On that date 
the vendor was not in possession of the propeity, 
although his title to it had been adjudged by a decree 
against which an appeal was pending The convey- 
ance did not contain any expiess promise or under- 
taking on the vendor’s part to put the purchasers 
into posssession On the 24th February 1870 the 
vendor obtained possession of the larger portion of 
the property, and on the 23rd August 1872 of the 
remainder On the 5th October 1877 the pur- 
chasers sued the vendor for the possession of the pro- 
perty, statmg that '' possession was agreed to be deli- 
vered on the receipt of possession by the vendor,’^ 
and that the cause of action was that the vendor had 
not put them into possession Held that the suit 
was not one for the specific performance of a con- 
tract to deliver possession, to which article 113 of 
schedule II of Act XV of 1877 was apphcahle, hut one 
to obtam possession m virtue of the right and title 
conveyed to the purchasers, to which either article 
136 or 144 of schedule II of that Act was applicable ; 
and that, whichever of them was applicable, the suit 
was withm time Sheo Peasad v ITdai Singh 

[I.I.. R., 2 AIL, 718 

02. Suit to deilare voill in- 

talid, — Meverstoner — Suit by A., a Hindu lady and 
daughter of ^ , to declare invTslid a will of B, made 
in favour of C, a relative. It appeared that Z>., the 
widow of B., instituted proceedings againt C, the 
devisee, in which she claimed the property of B, 
Subsequently the widow, by a deed of compromise, 
admitt^ the rights of C, and abandoned her own. 
Metd (per Seton-Kaee, J) that limitation in the 
present suit by A, against C, the devisee, ran from 
the date on which the widow admitted the devisee’s 
rights, and not from any prior date, as during the 
period of the widow’s dispute with the devisee she 
was protecting the interests of C, who claimed to be 
the leversioner, who would not have been heard in 
the matter, and had no right to sue durmg the 
pendency of such litigation. Sottbaminee Dossee 
V, Bistoo Kabaik Roy . . 8 W. R., 323 

art. 145 a871, art 147; 1859, 

s, 1, cL 15). 

See Art. 62 (1871, aet. 60) 

[25 W. R., 415 

See Aet. 148 . Z. Xi. B., 10 Calc., 73 

1, Deposit — Demand, — Cause 

etf action, — The plaintiff, on leaving Calcutta in 


IiZMITATIOK ACT, 1877, art 

nued* 

1850, deposited a sum of money with A,, B , and C., 
on which they were to pay him R9 monthly, and re- 
turn the principal on his demanding it R9 were 
paid to him monthly, until within t^ielve months of 
this suit A, and B. had died since the date of the 
deposit. This suit was brought against C, and the 
representatives of A, and B, to recover the amount 
deposited, and a decree was passed against C on hia 
own admission But the representatives of A. and B, 
set up that the suit was barred. JSeld that it was 
not a deposit under section 1, clause 15 of Act XIV 
of 1859 But held also, in accordance with the Eng- 
lish cases (from which, however, the learned Judge 
dissented), that the cause of action arose from tl e 
date of the agreement to repay the money on de- 
mand, and not from the date of the demand, and 
therefore the suit was barred Paebati ChaeajT 
Mooeeejea » Ramnabatan Matilal 

[6 B. Ii. B., 396 : 16 W. B., 164, note 

But see Bsammamayi Dasi v AiShai Chaean 
Chowbhbt 7 B. Ii. R., 480 : 16 W. B., 164 

2, Deposit of Government re- 

venue with Collector pending partition — Account, 
Adjustment of — During the pendency of a bntwara, 
the plaintiff purchased a share in an ijmali mehal ; and 
as the proportion of the Goi-ernment revenue of each 
shareholder had not been ascertained, the share- 
holders, including the plaintiff’s vepdor, and subse- 
quently the plaintiff, paid to th^ CoUectorate what 
they thought due from them on account of Govern- 
ment revenue Dpou an account stated in 1857 it 
was ascertained that, after all necessary deductions, 
a sum of R655 was due to the plaintiff, who in 1864 
apphed to the Collector for payment of the amount; 
but the apphcation was rejected, as the money had 
been previously drawn away by certain creditors of 
his vendor. Di 1867 he sued the Collector for re- 
covery of the amount The defence set up was that 
the suit was barred hy lapse of time. Meld that 
the Collector was not a depositary under the meaning 
of clause 15, section 1, Act XIV of 1859 , that the 
cause of action did not arise on the demand for and 
refusal of payment, but on adjustment of the account ; 
and that the case came under clause 16, section 1. 
Gabinb Chanbea V Collector oe Dacca 

[3 B. Ii. B., Ap., 57 ; 11 W, 401 

In another case the Collector was held to he a de- 
positary within clause 15 of section 1, Act XIV of 
1859, as to a claim for mahkana. Govbekment v. 
Rhooe Haeain Singh . . . 2 W. B., 182 

art, 146. — Suit to recover possession 

of mortgaged property — Demand, — In 1842 H, C. 
executed in favour of the plaintiff, his brother, who 
was in possession of the family properly as kurta 
and administrator of the estate of their father, a 
mortgage of his (R, CJs) share of the estate in con- 
sideration of R3,700 advanced to him by the plaintiff. 
In the mortgage-deed the money was expressed to he 
payable “on demand.” In 1847 an amicable parti- 
tion of the family property was proposed, and it was 
agreed that a certain portion should be allotted to 
the plaintiff in satisfaction of the debt due to him by 
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S. C, but this arrangement was never earned out. 
In a suit brought in 1876 against the representative 
o£ JOT <7 for foreclosure of the mortgage, the plam- 
t^j who had admittedly been since 1842 in posses- 
sion of the family property, alleged that no payment 
had ever been made m respect of the mortgage, nor 
any demand for payment, until 187 6 The defendant 
contended that the suit was barred by lapse of time. 
Seld, on the construction of the moitgage-deed, and 
under the circumstances of the case, per Gaeth, C. 
Jy that a demand was necessary, per Mabkbt, J , 
that the words “ on demand ” did not postpone the 
date of payment, and that the mortgage-money be- 
came payable at once Per Gaeth, C. J, and 
Maeebx, J , — A demand was made .in 1847 on the 
agreement to partition tbe property. The suit, 
therefore, was barred by Act XIV of 1859, as being 
brought more than twelve years after the cause of 
action arose That Act not only barred the remedy, 
hut extinguished the right, and therefore the plaintiff 
could derive no advantage from the extended period 
of limitation given by article 149 of Act IX of 1871, 
which repealed the Act of 1859 Article 149 of Act 
IX of 1871, moreover, only applies to cases m which 
some part of the principal or interest of the mort- 
gage-debt has been paid Eam Chundee GeosaxtIi 

jTjaaiJTM:0N-M:0Hi3raY Dabbs 

[I. L. B., 4 Calc., 283 : 3 C. I*. B., 336 

j and arts. 144, 182.— 

Jor forealosure^’r^The period of limitation pre- 
scribed for a suit for foreclosure by the Limitation 
Act (IX of 1871) is eithei twelve years under article 
132, or sixty years under article 149 of schedule II 
of that Act. Ganpax PAimiTEAira v. Abaeji 
Dababhai . . , I. Ij. B., 3 Bom., 312 

— art. 147. 

See Aet. 132 . I. 1j. B., 9 Mad,, 218 

[1. L. B., 10 Bom., S19 

1. — Mortgage. — Sale or fore- 

closure — Adverse possession. — In 1823 the trustees 
■of a marriage settlement invested the trust-funds 
m the mortgage of a house and premises at Entally, 
in the neighbourhood of Calcutte. The mortgagor 
was the first tenant-for-hfe under the settlement, and 
it was agreed that he should he entitled to remain in 
the house as long as he pleased, the rent of the pre- 
mises being set-off against the income of the trust- 
funds to which he was entitled under the settlement 
In execution of a money-decree against themor^gor, 
his right, title, and interest m the premises were 
purchased by the judgment-creditor, a lady wha, at 
the time of execution and sale, hved in the mort- 
gagor’s house After the purchase, all parties con- 
tinued to live in the house as before The mort- 
gagor died on the 14th of August 1867, and on the 
13th of August 1879 the present suit foi sale or fore- 
-closure was instituted by the plaintiff, m whom the 
legal and beneficial interest in tbe trust-funds had 
become vested. Seld that the position of the 
judgment-creditor under the sale of 1866 was not 
adverse to the piamtiff or those under whom he 
claimed ; that the suit was not barred by limitation , 1 


j lilMITATlOM ACT, 1877, art. 147 — conti- 
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and that plaintiff was entitled to a decree for sale, 
Anandmayi Dasi v DTiarendra Chandra Mulcerji, 
S B. L E.y 122, distmguished. Manly v, Pattbe- 
soir . . . . I, Ii. B., 7 Calc., 394 

2. — and art. 132,— Smt to en- 

force payment of money charged upon immoveahle 
property — Suit hy a mortgagee for sale — A suit 
upon a bond for money payable on demand by which 
immoveable property is hypothecated as security for 
the debt, wherem the relief piayed is recovery of the 
amount with interest hy establishment of the right to 
enforce the hypothecation by auction-sale of the in- 
terest of tbe obbgor m such property, is governed by 
article 147, and not by article 132 of Act XV of 1877 
(Limitation Act). Sheb Lal v. Gang^a Pabsal 

[I,Ir. B.,6 AD., 551 

8. Mortgagor and mortgagee 

— Smi to follow mortgaged property — A, luortgaged 
bis property to B. in 1867, by a simple mortgage. In 
1868 A sold the property to C. In 1870 B. brought 
a suit on his mortgage against A only and obtained 
a mortgage decree la 1883 A brought a suit agamst 
C to ei^orce his hen agamst the mortgaged property. 
C pleaded that the suit was barred by limitation, 
under clause 132 of the Limitation Act, Act XV of 
1877. Keld that the suit was governed by article 
147, schedule II of Act XY of 1877, and therefore 
’Was not barred by limitation Beojo Lal Singi-h v. 
Gotje Chaean Sbn ^ I. Ii, B„ 12 Calc., Ill 

4. Mortgage, — Mortgagee, Suit 

hy a, to realise mortgage- debt hy sale of mortgaged 
property, under power of sale, — Cause of action — 
Construction — By a mortgage-bond the first defend- 
ant mortgaged, on the 1st January 1864, certain pro- 
perty to plamtiffs’ deceased father, -with an imphed 
power to sell the same if the debt was not satisfied 
at tbe expiiation of seven years fiom that date. On 
the 2nd January 1883, the first plaintiff filed a suit 
in his own name, as manager of the family, to have 
the debt reahsed by the sale of the mortgaged pro- 
perty. The thud defendant msisted upon plaintiff’s 
other two bi others being joined as co-plaintiffs, and 
they were so joined on the 1st March 1883, at which 
date both the lower Courts were of opimon that the 
suit was barred under section 22 and article 132 of 
the Limitation Act, XV of 1877. On appeal by the 
plaintiffs to the High Court, — PCeldy reversing the 
lo^^cr Courts’ deciees, that plaintiffs’ suit was 
governed by article 147 of the Limitation Act, XV of 
1877, and, thcielore, not haired By the instrument 
sued on, the pioperty in question was mortgaged to 
the plaintiffs’ father with an implied, if not express, 
power to sell the same in the event of the mortgage, 
debt not being paid at tbe expiration of seven years 
from the date of the mortgage The period of limita- 
tion was sixty years from the 1st January 1871. 
Gothtd Bhaiohand V , Kalnae 

[I. Ii, B., 10 Bom., 692 

art. 148 aSTl, art 148; 1859, s. 1, 

cL 15)^ 

See s. 2 . . I, Ii* B., 9 Bom., 475 
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See s 10 (1859, s. 2). 

[7 Bom., A, G., 149 
See Cases tr 2 a)EE s 19 — Acknowledge 

MENT OE OTHES EIGHTS. 

1. Smi for redemption — 

future of title of mortgagee — The period oi Imita- 
tion for a suit to redeem a mortgage of immoveable 
property is sixty years, and this apparently without 
refei-ence to the nature of the title the mortgagee in 
possession is asserting SemhUy — It makes no differ- 
ence tliat the hostile possession is supposed to have 
commenced on a claim of the defendant to a title al- 
togethei inconsistent with the mortgage Tanji < 0 . 
Nagamma 3 Mad., 137 

2. ’Relation of trust.— 

15, section 1, Act XIV of 1859, applied when there 
was some relation of trust, whether the property was 
given in mortgage or pawn, or simply deposited for 
safe custody. Rtttton Mokee Bebia v Gunga 
Monee Debia Chowdhbain . .3W. E.,94 

3. Suit hg mortgagor for pos^ 

session of mortgaged property. — In a suit by a mort- 
gagor after a mortgage has been satisfied, for the 
recovery of the mortgaged property, the period of 
limitation applicable is that prescribed by clause 15 
of section 1 of Act XIV of 1859 Lall Doss v. 
Jahal Ali . . . B. Ij. E., Sup. Vol., 901 

[S. C.9W.E.,187 

4. Zaches. — Rsioppel. — The 

laches of a mortgagor in taking no steps for many 
years to enforce his alleged rights may afford evi- 
dence against the existence of those rights, but can- 
not estop him from asserting them, if they do exist, 
at any time within the period of sixty years allowed 
by section 1, clause 15, Act XIV of 1859. Juggee- 
NATH Sahoo V. Mahomed Hossein 

[14 B. It. E., 386: 23 W. E., 99 
Ii. E., 2 L A., 49 

5. Rermtssive occupation of 

%(y^se — 8uit)fo recover house from "heirs of tenant . — 
About twenty-five years before suit brought,— -B, 
being possessed of a house, allowed K. to occupy it 
without paying rent, on condition that K. would 
keep it in repaar, and restore it to R. on demand. 
IJine years ^terwards, and without any demand 
having been made by S , AT. died, and his heirs con- 
tinued to occupy the house, apparently on the same 
terms as X had done In a suit brought by R. 
against the heirs of X. to recover possession of the 
house, it was held that X could not he deemed to 
have been a depositary of the house within the mean- 
ing of section 1, clause 1 5 of Act XIV of 1859, and 
the case was therefore governed by section 1, clause 
12 of that Act. Badhabhai o Shama 

[4 Bom., A. C., 155 

6. Conditional sale. — Suit for 

—Redemption by the mortgagor of 
mortgaged premises held by a mortgs^ee under 
% gahan lahan mortgage is not barred by the mort- 
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gagee’s possession of the premises for the period of 
twelve years after the date on which, according to the 
terms of the mortgage-deed, the mortgage is to 
be converted into a sale. Such a case is governed by 
the provisions of Act XIV of 1859, section 1, clause 
15. Xeishnaji alias Babaji Keshay v. Ratjti 
Sadashiv . . . . .0 Bom., 70 

iSeeSHANKAEBHAI GtTLABBHAIO. KaSSIBHAI Vit- 
HALBHAI . . . ,0 Bom., 69 

Ramji bin Titkaeam t?. Chinto Sakhaeam 

[1 Bom., 199 

Eamshbt Bachashet Pandhaeinath 

[8 Born., A. 236 

7. Suit for redemption. — Ad» 

verse possession — A mortgagor sued his mortgagee 
to redeem, jommg as defendant the person m posses- 
sion of the mortgaged land, who claimed to hold ad- 
versely to both the mortgagor and tjie mortgagee. 
Jleld that the possession of the last defendant being 
a trespass, not on the possession of the mortgagor, 
who had only the eqnitable estate, but on the posses- 
sion of the mortgagee, in whom the legal estate was 
vested, and the person in possession not pretending to 
be a hand fide purchaser from the mortgagee, he did 
not come within the exception m section 5 of Act 
XIV of 1859, that the trespasser could only succeed 
to such estate as the mortgagee possessed ; and con- 
sequently that the jimitation applicable to the suit 
as against him was sixty years, According to section 
1, clause 15 of Act XIV of 1859, the effect of which 
was not altered by any hostile possession commenced 
on a title independent of the mortgage. Vithoba 
BIN Chabtt V . Gangaeam bin Bieamji 

[12 Bom., 180 

8. ' Right of pur chaser, — 

Where X., an old judgment-creditor of X/« father, 
took out execution against X, whose rights in an 
estate were accordingly sold and bought by R. him- 
self, B. bought, not K^s right of suit (which as 
against a mortgagee wonld be governed by a limitation 
of sixty years), but a right determined by a decree to 
which clause 16, section 1, Act XIV of 1859, would 
not apply. Ram Saeitn Singh v, Mahomed AMm% 

[13W.E., 78 

9^ jj ^ 

is, cl 4 — Right of redemptit^n <f oti% mortgage , — 
In 1841 A. established her propnetary right to lands 
as against B. and an otti mortgagee then in posses- 
sion In 1844 B. obtained a decree against the 
mortgagee in a suit to which A. was not a party, and 
assigned his nghts under the mortgage to C, who 
continued to hold as B.*s assignee down to 1860. 
Reid that unless A, was aware, or might by ordinaiy 
diligence have been aware, of tbe suit of 1844, 
her right to redeem the lands was not barred by the 
lapse of twelve years firom the decree m that suit. 
Pbdiyakovilagalla 0. Allunannalatta EIadinni 

[1 Mad., 146 

10. r Smt for redemption. — 

Assertion of adverse title —It was held (m accord- 
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ance witli tlie opinion of the Full Bench) that the 
meie assertion of an adverse title will not enable 
a mortgagee in possession to ahbieviate the period 
of sixty years which the law allows to a mortgagor to 
prosecute his right to redeem and seek hia remedy 
by suit Ramdyal v Jatoahir Mam, N.W, 

22nd of AprtllSSX, overruled. Sseopal v 
Khahim Hosseik , . , 7 N, W., 220 

11. Suit for redemption, 456 {a}, 

of mortgage. — Adverse possession — Title, Assertion 

The mere assertion of an adverse title by a 
mortgagee in possession does not make his possession 
adverse, or enable him to abbreviate the peiiodof sixty 
years which the law allows to a mortgagor to prose- 
cute his right to redeem and seek his lemedy by suit 
Sheopal v Khadtm Eossein, 7 N.W , 220, followed. 
Where, accordingly, certain immoveable property 
was mortgaged m June 1554 for a term which 
expired in June 1874, and in July 1863 the equity 
of redemption of such property was transferred by 
sale to the mortgagees by a person who was not com- 
petent to make such transfer, and the mortgagees set 
up a proprietary title to such property in virtue of 
the sale , — Meld m a suit to redeem such property 
instituted in March 1877, that such suit was not 
barred because it was not instituted withm twelve 
years from the date of the deed of sale. Aei Mu- 
hammad u. Laxta Bakhsh 

[L J:i. E., 1 All., 655 

12. Suit for redemption — 

Article 148, shedule II of the Limitation Act, 1871, 
applies to suits for redemption, and to such suits 
instituted against mortgagees, or persons claiming 
under them, except purchasers for value ; but it does 
not apply to suits against strangers, nor to smts 
which are not suits for redemption Ammuu. Rama- 
KBisHKA Sastu . . I. Xi. B., 2 Mad., 226 

13. and art. 145. — Might 

to officiate as priest. Nature of suit to establish — 
Immoveable property. — A right to of&ciate as priest 
at funeral ceremonies of Hindus is lu the nature of 
immoveable property, and a suit for redemption of 
such right therefore falls under article 148 and not 
under article 145 of the Limitation Act, Ra&hoo 
Pahdey V Kassy Paeey 

[I. I*. E., 10 Calc., 73 : 13 C. L. E., 263 

Iv 

14. Mortgage — Subsequent 

agreement conveying to mortgagee for a term of years. 
— JSffect of such agreement — ** Once a mortgage aU 
uoays a mortgage — Suit by heirs of mortgagor to 
recover the property — Usufructuary mortgage — 
Where, after the expiration of the period pre- j 
scnhed for redemption, the mortgagor and mort- 
gagee agreed that the mortgagee should continue 
in absolute possession for a fixed term, and then 
restore the property free fiom the mortgage hen, — 
Mold that the agreement was distinct from the 
original mortg^e, and was not intended to be a 
mortgage, hut a conveyance for a term of years, and 

a smt to recover the property must he brought with- 
in twelve years from the expiration of the term 


LIMITATION ACT, 1877, art. 148 — conii'^ 
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stipulated in the agreement Gopax Sitaeam Guns 
V . Lesai . . . I. L. E., 6 Bom., 674 

15. and art. 134. — Joint 

mortgage. — MedempUon by one mortgagor — Suit by 
other mortgagor for his share — Suit for redemption. 
— Transfer of property Act (IV of 1882), ss. 95, 
100 — K. and J jointly mortgaged 36 sihams or 
shares of an estate to C giving him possession C. 
transfen’ed his rights as mortgagee to T and M 
In execution of a decree foi money against X. held 
by , K.^s rights and interests in the mortgaged 
property were sold, and were purchased by M , whose 
‘ heirs paid the entire mortgage-debt, M an heir of J , 
sued the heirs of P, to recover from them possession 
of J/s sihams m the mortgaged property, on payment 
of a proportionate amount of the mortgage- money 
paid by P The plamtijK alleged that the mortgage 
to C had been made forty yeais before suit. The 
defendants contended that a much longer period had 
expired since the date of the mortgage, that forty-one 
years had elapsed since C. transferred his rights 
as mortgagee , that they had redeemed the property 
twenty- one years ago and had been since its redemp- 
tion in proprietary and adverse possession of the 
sihams in suit, and that the suit was haned by hmit- 
ation Neither party was aware of the date of the 
mortgage, and neither adduced any proof on the 
point. Meld, applying the equitable principle adopt- 
ed in sections 95 and 100 of the Transfer of Pioperty 
Act (IV of 1882), that the owner of a portion of 
a mortgaged estate, which has been redeemed by his 
co-mortgagor, has the right to redeem such portion 
from his co-mortgagor, and a suit brought for that 
purpose would be m the nature of a suit for redemp- 
tion, and would naturally fall within the definition of 
No 148, schedule II of the Limitation Act (XV of 
1877) ; and it was not possible for one of two mort- 
gagors, redeeming the whole mortgaged property be- 
hind the hack of the other, to change the position of 
that other to something less than that of a moit- 
gagor, or to abridge the period of limitation within 
which he ought to come in to redeem. Meld, theie- 
fore, that article 148 and not article 134 of schedule 
II of the Limitation Act was applicable to the suit. 
Umrunnissa v Muhammad Yar Khan, I L M.,S 
All., 24, distinguished Mancham Singh v Ah Ah- 
mad, I L M, 4 All., 58, leferred to Nuba Bibi v. 
Ja&at Naeaih . . 1. L. E., 8 All., 295 

art. 149 a871, art. 161 ; 1859, s. 17). 

See Abt. 130 . L L. E., 8 Calc., 23Q 

1, — fQ establish right to 

julleur. — Beng, Meg. II of 1805, s, 2 — A suit by 
Government to establish its right and title to a julkur 
was barred by limitation undei section 2, Regulation 
II, 1806, if brought after the expiration of sixty 
years' adverse possession against Government Cox- 
XBCTOE or RuirapoEB v. Pbosunn'o Coomak 
Ta&oee 5 W. E., 115 

2. — Suit for costs, — Public 

right. — JSxemption from limitation, — In a suit for 
the recovery of costs incurred by the Government of 
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Bengal, in virtne of the Statutes 3 and 4 William 
IV, Cap 41, authorising the Crown to appoint the 
East India Company to take charge of appeals and 
bring them to a hearing, — Seld, the recovery of 
such costs did not constitute a " public right ” ex- 
emptmg from limitation within Eegulation II of 
1805 Govkejtmeht or Benoajq v SHUEEurFirTOo- 
NISSA . . • * . 3 W* B., P. C., 31 

[8 Moore’s I. A., 225 

3 . Smt hy Q-overnmeni for 

maintenance of a gJiatwah tenure in tohich alter- 
ation has been effected by fraud of the zemindar — 
Where a zemindar sold a ghatwali mehal as a mal 
mehal, and not merely his right to receive the quit- 
rent from the ghatwal, and the vendee in collusion 
with the former ghatwal granted him a mokurrari 
tenure, thus changing the nature of the tenure from 
a ghatwali into a mal tenure, — Bield that the Gov- 
ernment had a right to sue so as to maintain its 
own nominee in possession of the land as ghatwal, 
and that the hmitation of sixty years was applicable 
to such a smt* PEtUMBBE Dex Jugotjunath 
Boy 18 W.E^iaO 

4. and s, 28 . — Suit by Cromn 

for declaration of title and possession of forest 
land — Mad. Meg 11 of 1802.— Survival of right. 
— Lmiiation Act, 1859. — In a suit instituted in 
March 1879 hy the Crown for a declaration of title 
to certain forest land and for possession of a portion 
thereof, the defendants alleged that the land has 
been m their possession for more than sixty years. 
Meld that it was incumbent on the Crown, under 
article 149 of schedule II of the Indian Limitation 
Act, 1877, to show possession of the proprietary 
rights claimed within sixty years, or, if the defendants 
proved possession, that such possession commenced or 
became adverse wuthin such period. The District 
Court having held that, up to April 1st, 1873, when 
the Limitation Act of 1871 came into force, the hmit- 
atiou for such a suit was twelve years from the time 
-when the cause of action arose, and that the suit was 
barred by adverse possession for twelve years prior to 
April 1st, 1873, — Seld that, even if Regulation II of 
1802 appUed to claims by the Crown, inasmuch as 
the Regulation only barred the remedy and did not 
extinguish the right, and Act XIV of 1859 did not 
extend to such a claim, the right subsisted when the 
Limitation Act of 1871 came into operation, and as 
long as that Act was m force , and that the drown, 
being entitled under that Act to sue within sixty years 
from the date of the cause of action, and undei sec- 
tion 28 of the Limitation Act of 1877 to sue within 
two years from the 1st of October 1877, the suit was 
not barred Secebtaex OB State bob India v . 
ViEA Rayan ^ • . X. Ii. B., 9 Ma(L, 175 

5. — Suit hy Government for re- 

covery of stamp duty in pauper suit . — Pive years 
after the dismissal of a pauper suit, from the decree 
in which no appeal had been preferred. Government 
sought recovery of the stamp duty by attachment 
and sale of the pauper plaintiff’s property. Seld 
that the claim, being a public claim Within section 
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17, Act XIV of 1859, was not barred. Cotlbctob ob 
South Aecot v. Thatha Chabbx . 8 Mad., 40 

Shami Mahomed c. Mahomed Ali Ehah 

[2 B. Ii. B., Ap., 22: 11 W. B,, 67 

6. Suit after dispossession . — 

Ihsputes of private owners — Right of Government^ 
A dispute between two private owners, whether as to 
boundaries or lands, cannot divest the title of either 
to possession in favour of the Government, if the 
Government have merely a rent or jumma. The title 
to sue for dispossession of the lands belongs in Such 
a case to the owner whose property is encroached 
upon If he suffers his right to be barred by limita- 
tion, the practical effect is the extinction of his title 
in favour of the party in possession, but his cause of 
action cannot he kept alive longer than the legal 
period of limitation of twelve years hy the expedient 
of inducing the Collector to make common cause 
with him Gtjng-a Gobind Mundul v. Collectoe 
OB THE 24-PeEQ-TJNNAHS 

[7 W. K., P. a, 21 : U Moore’s L A., 345 

7. Lessee under Government, 

— The mere fact that the plaintiff claims as a lessee 
under Government does not entitle him to the bene- 
fit of section 17, Act XIV of 1859 Asu Mia v. Rajh 

Mia . . IB.I 1 .B., A.O.,34:iaW.B.,7e 

8. Suit by purchase of Gov- 

ernment rights in a^hhas mehal.— %. suit hy the 
purchaser of the rights of Government m a khas 
mehal to obtain possession is governed, not by the 
limitation of sixty years, hut by that of twelve years 
Hosseik Buksh V Ambena Khatoon 

[20 W. B., 281 

Booitdi Rot v. Bunseb Teakooe 

[24 W* B., 64 

0 . Suit by mutmalti for en- 

dowed property. — Since the passing of A<-t XX of 
1863, a mutwalh, or manager of a Mahoinedan en- 
dowment, cannot he considered to be an officer of 
Government (a position he was held to have in the 
Privy Council case of Jeioan Loss Saltoo v, Kuheer- 
oddeen, 6 W.R^P C ,3 .2 Moords I A , 390)^ and 
therefore the ordinary rules of limitation apply to a 
smt by him for endowed property. Ladd Mahomed 
V Lall Beij Kishoee . * 17 W. B., 430 

art. 151. 

Sees. 12 p I. L. B., 10 Calc., 652 

art 155 a87l, art 168). 

See Appeal in Ceiminal Cases— Acquit- 
tals, Appeals beom — 

[L I.. B., 2 Calc., 436 

— art 156 . — Surma Courts Act, 1875, 

ss, 4$, 97 . — Appeal from Recorder of Rangoon — 
An appeal from the Court of the Recorder of Ran- 
goon to the High Court is an appeal under the Civil 
Procedure Code, and must be made within the time 
prescribed by article 156, schedule II of the Limit- 
ation Act. Aha Mahomed Hamad aki v Cohen 

[L I*. B., 13 Calc., 221 
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liIMITATIOISr ACT, lS77---confzm6d. 

art. 168. — ApplicaUon to set aside 

award. — Ground for setting aside award Civil 
procedure Code, ss 521, 522. — Where, in accordance 
"With an award irregutarly made, a decree was passed by 
the Court from which the defendant appealed, —jSeZS 
that the defendant was not precluded from appeal- 
ing to the Judge from the first Courtis decree because 
he lhad not applied to set aside the award withm the 
ten days allowed by article 158, schedule II of the 
limitation Act, inasmuch as that article apphed to 
applications referred to in section 522 of the Civil 
I^ocedure Code, — i.e., apphcations to set aside an 
award on any of the grounds mentioned in section 
521, — and the defendant did not contest the award on 
any of those grounds. Mvkammad Abxd v Muham- 
mad Asghab , . . L Ij. B., 8 AH., 64 

art. 162, 

See Divoeob Aor, s. 16. 

[I. L. B., 6 Bom., 416 

— art. 164 (1871, art 157; Civil Pro- 

' cedure Code, 1859, s. 119). 

1 , — . — Obligation on defendant 

against whom ex parte decree has been passed — The 
object of section 119, Act VIII of 1859, was to make 
it imperative on a defendant against whom an ex 
parte decree had been passed, and who desired to come 
in and set aside that decree, to apply to the Court as 
soon as possible" after he had ncstice of the passmg of 
the decree, — le, within a reasonable time not ex- 
ceeding thirty days from the first actual execution of 
process to emorce the judgment Golam Ahtah 
X. Sham Sooitdee Koohwabee . 7 W. B., 375 

2. — Meaning of " executing 

process of judgment — Process of enforcing a judg- 
ment (within thirty days from which a defendant may 
apply to set aside an ex parte decree) has not been 
executed withm the meaning of section 119, Act 
Till of 1859, until the proceedings in execution have 
been brought to a termination by a sale of the pro- 
perty attached. Badha BmoDB Chowdhet v. 
Mudhoo Soondir Siboab . . 7 W. B., 198 

3 , j^ct X of 1859, s, 5$.--JSx 

parte decree^ Application to set aside — Process 
for enforcing judgment was executed withm tljie 
meaning of section 119 of Act VIII of 1859 and 
section 58 of Act X of 1859, when an attachment of 
the property of the defendant had taken place, and 
any application by the defendant under those sections 
to set aside an ex parte decree must be made within 
thirty and fifteen days respectively from the date of 
the attachment Badha Binode Chowdhry t? 
Dioambueeb Dosses. Kund Kishoee Doss ». 
Mahaeaja oe Buedwan 

[B; Ij. B., Sup. Vol., 947 : 9 W. B., 236 

4. The thirty days ''after any 

process' for enforcing the judgment has been exe- 
cuted, within which a defend^t might apply under 
section 119, Code of Civil Procedure, for an older to 
set aside an ex parte decree, meant thirty days after the 
execution of any process against the peisou or pio- 
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perty of the defendant Shib Chuhdee Bhadooeee 
D. Luoehbe Dbbia Chowdheain 

[6 W. B., Mis., 51 

Not process only against the person. Beuhm 
Paegash V. Dumeee Ladd 

[1 W. W., Ed. 1873, 133 

See SooEH Moyejj Dosses v. Nuemooda Dosseb 

[15 W. B., 210 

And Kalbe Peosad v. Digambue Chattebjeb 

[25 W. B., 72 

5, jgoiice of ex parte decree. 

—•It is not necessary ^that the judgment-debtor 
should have special notice of any piocess for enforc- 
ing an ex parte decree; he is bound to seek the 
remedy provided by section 119, Act VIII of 1859, 
witbin tbmty days after execution of any process to 
enforce tbe judgment. Shtjmboo Chundeb Hoddae 
u. Bam liADL Ghose . . 13 W. B., 436 

6. — Application for setting 

aside ex parte judgment after expiration of time 
limited — A Judge has no jurisdiction to grant an 
application, made by a defendant against whom an 
ex parte judgment has been passed, to set aside tbe 
judgment after the expiration of the thirty days 
allowed by section 119 of the Code of Civil Proce- 
duie foi making such applications Such an appli- 
cation must be made within thirty days after the 
first process for enforcing the judgment against such 
defendant has been executed. Keshaybam taIjAD 
Hibaohand V. Bamohandea Teimbak 

[8 Bom., A. 0., 44 

Anoeagee Kooee V. Abdooddah Khak 

[26 W. E., 99 

7, Application to set aside 

ex parte decree after SO dags have expired . — ^An 
application by a party to set aside an ex parte decree, 
which application he has had an opportunity of mak- 
ing within time and has neglected to do so, should 
not be entertamed on tbe supposition that there has 
been collusion to defeat the defendant's rights 
Anobagee Koee v^ Adoodlah Khan 

[26 W. B., 99 

8. Application to restore suit 

after dismissal of ex parte case . — Where the suit was 
dismissed in accordance with the terms of an order 
that the Official Assignee should give security for the 
costs of the defendant within fourteen days and should 
be made a party to the suit within one month, and 
that, in default of such secuiity, the suit should be 
set down for dismissal within eight days after the 
expiration of the time so bmited, and the Official As- 
signee did not apply, withm thirty days of the passing 
of the order of dismissal, either to the Court making 
the order or to the Appellate Court, for its reversal, — ^ 
Meld that an application to the Appellate Court for 
the leversal of an order discharging a rule msi for 
the reversal of the order of dismissal, and for the 
restoration of the suit to the board for hearing, was 
bailed Ibeahim bin Maha&in v Abdue Bahi- 
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MAST BIK AbLI. GaMBIiB fJ. ABDTJB RaHIMAK BIN 
Ajqli .... 12 Bom., 257 

9. JSxecution of ex parte decree 

— WoHce of execution. — IJotice of execution of decree 
is not sufficient ‘‘process for enforcing^' it within the 
meaning of article 157, schedule II, Act IX of 1871. 
Such process means actual process by attachment in 
execution of the person or property of the debtor. 
POOEKO Chtobeb Coonboo X, Peosonno Coomae 
S iKDAB . . . I. Xji. H., 2 Calc., 123 

10. Wheie property had been 

attached in execution of a decree, — JSeld that the date 
on which the property was attached, and not the date 
of the sale in execution, hemg the date of executing 
the first process for enforcing the decree, was the date 
from which hmitation should be computed under 
article 1C4, schedule II of Act XV of 1877- Fachu v. 
Jaikishen, Weekly Notes^ All , 1884* p* 322, referred 
to. Hab Peasad u. Jaeae Abi 

[I. li. K., 7 AH, 345 

11. Sx parte judgment, Appli- 

cation for an order to set aside — Givil Procedure 
Code, s, 108 — “ Sxecutwn of process for enforc- 
ing the judgment ’'—An ex parte order was made 
against B , to whom a certificate under Act XL 
of 1858 had been granted, revoking such certificate, 
and grantmg it to .4 , and directmg B to deliver the 
property of the minor to A. and to render an account 
of all moneys received and dishuised within thirty 
days In pursuance of this order a precept or in 3 unc- 
tion was served on S informing her that the certifi- 
cate gi anted to her had been revoked and had been 
granted to A , and directing her to deliver the 
property of the minor to A and to render him 
accounts of all moneys realised and expended within 
one month Keld that such precept or injunction 
was a “process for enforcing” such ex parte order, 
and that it was “ executed” when it was served on S , 
within the meamng of article 164 of the Limitation 
Act, 1877. Sttiteaj Etjaei c, Ambika Peasad 
Sm&m . . , . I. L. B., 6 All., 14 

12. Code of Ciml Procedure 

{Act X of 1877), s 108 — JBx parte decree — Setting 
aside ex parte decree — An ex parte decree was 
obtamed against a defendant who applied to have it 
set aside under section 108 of the Civil Procedure 
Code. The application was made more than tlurty 
days from the date of attachmg the defendants’ pro- 
perty in execution of the decree, hut withm thirty 
days of the service of the sale pioclamation Seld 
that the application was barred by hmitation under 
article 164, schedule II, Act XV of 1877 In the 
MATTES OB BhAOBHNESSITET. BHAOBTJNESSUkX 0. 

Jhdobenbea Haeain Mttbitok 

[I. I,. B., 9 Calc., 869 

art. 165 <1871, art. 158). 

Application for restitution 

hu person dispossessed. — -Moliday — In calculating 
the period of limitation prescribed m schedule II of 
Act IX of 1871 for applications as well as for suits and 
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appeals, the day on which the order or decree appeal- 
ed against was made should be excluded. Conse- 
quently, where a person, havmg been dispossessed of 
property held by him under a mortgage on the 14th 
of December 1875, apphed on the 14th January 
of 1876 for restitution, the 13th having been a Court 
hohday, it was held that his apphcation was witMn 
the limitation of thirty days prescribed by article 158, 
schedule II of Act IX of 1871. Ghejae t? Baeve 
[L Ii. B., 2 Bom., 673 

2. Dispossession under sale %n 

execution of decree — Summary order . — A person 
purchased certain property at a sale m execution of a 
decree in November 1878 his purchase was confirm- 
ed and he obtamed a certificate of sale on the 23rd May 
1879, from wffiich date he remained in possession. 
The judgment-debtor applied unsuccessfully to have 
the sale set aside for irregularity He had applied, 
before the sale took place, to stay the sale on the 
ground that the right to apply for execution was 
barred. This application was dismissed, hut was 
allowed on appeal It did not appear that the auction- 
purchaser was a party to the proceetBng, or that 
he was cogmzant of the application Two years fiom 
the date of the sale, and one and a half years from its 
confirmation, the judgment-debtor on a summary 
application obtained an order setting aside the sale 
and putting the auction-purchaser out of possession. 
Held that the order was erroneous, the Judge hav- 
ing no power, after the sale had been confirmed, to set 
aside the sale by a summary order, and that under 
article 165 of Act XV of 1877 the apphcation for 
such an order was barred. Mahomed Hossbin v. 
Kokil Sinoh 

[I. L. B., 7 Calc., 91; 9 C. Ii, B., 53 

art 166 aSTl, art 159). 

JBxeoution — Salem execution, 

the judgment-dehtor hemg ignorant of the execution 
proceedings through the fraud of the decree-holder. 
— Setting aside proceedings in execution — Civil 
Frocedure Code (XZF of 1882), ss >294, 311 . — In 
1879 D obtained a decree against S S gave security 
for the satisfaction of the decree, w&reupon D 
agreed not to take proceediggs m execution. In 
breach of this agreement, D. m the^ame year applied 
for execution and sold certain immoveable property 
belonging to , of which K. became tbe purchaser. 
AT did not apply for possession until 1883, m which 
year he applied for and obtained possession of the 
property, S alleged that he then for the first time 
became aware of the sale, and that by the fraud of 
jD and X he had been kept in ignorance of the exe- 
cution proceedings taken by I? in breach of tbe 
above-mentioned agreement, and wnthin thirty days 
after K obtained possession, he ) apphed for a rever- 
sal of the orders which had been pass^ in the afore- 
said fraudulent proceedings. The Subordinate Judge 
held that the application was barred by article 166 of 
schedule II of the Limitation Act, XV of 1877, and 
referred the applicant to a separate suit to set aside 
the sale. On application to the High Court, — Held, 
also, that article 166 of schedule II of the Limitation 
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Act, XY of 1877, did not apply. That article, as 
amended by section 108 of Act XII of 1879, only ap- 
plies to applications made undei section 311 or section 
294 of the Civil Procedme Code, seeking to set aside 
a sale on the ground of a material irregularity in 
pubiisbing or conducting the sale, or on the ground 
that the decree-holder has purchased without the 
permission of the Court Saehaeam Govind Kalb 
u Damohab Aehaeak . I. L. B., 9 Bom., 468 

art. 167 (1871, art. 160), 

1. Symbolical possession , — A 

purchaser of immoveable property, sold m execution 
of a decree, must, under Act XV of 1877, schedule II, 
article 167, if obstructed or resisted m endeavouring 
to obtain possession, apply, within thirty days, to the 
Court under the directions of which the execution 
sale was held, to be put into actual possession, and 
,ii he omits to do so within thirty days from the time 
when his taking possession was first obstructed or 
resisted, his only remedy is by a civil suit The 
plaintiffs, on the 3lat January 1863, purchased a half 
share m a certain house at a sale in execution of a 
decree, but took no steps at the tune to take posses- 
sion of it. In 1869 the ISTazir of the Court was 
directed to put them into possession, and gave them 
symbolical possession. Afeerwards, m 1871, the 
plaintiffs, again with the assistance of the Nazir, en- 
tered upon, and for the space of about a minute re- 
mained in, possession of one erf the rooms in the 
house, until they were turned out hy the defendants 
On the 18th of November 1876, the plaintiffs filed a 
suit, praying for a declaration of nght and for a 
partition, and to be put into separate possession of 
the share that might be allotted to them on such 
partition. Meld that neither the symboheal posses- 
sion given to them m 1869 by the Nazir, nor the mo- 
mentary and partial possession which they had ob- 
tained in 1871, was sufficient to to save limitation j 
and that as their suit was brought on the 18th No- 
vember 1876, more than twelve years after the 31st 
January 1863, when they first became entitled to pos- 
session, it was now barred by hmibation. Shotbb- 
EATH Mooebejee u. Obhot Nitnd Box 

. pc. L. B., 5 Oalc., 331 

2. Warrant for possession — 

Obstruction in getting possession — Civil Procedure 
Code, 1877, s 328 — Where a warrant for possession of 
land m execution of a decree was not executed owing 
to the resistance of the judgment-debtors in Septem- 
bei 1880, and no complaint was made under section 
328 of the Code of Civil Procedure, 1877, hut a 
fresh warrant foi possession was applied for by and 
granted to the decree-holders and resistance was 
again made m January 1881 , — Reid that a com- 
plaint by the decree-holders as to the second obstruc- 
tion, made within thirty days of the second obstruction, 
was not barred by reason of aarticle 167 of schedule 
II of the limitation Act Bamaseeaba Pillai v. 
Dhabmaeaxa Gottitdae . I. If, B., 5 Mad-, 118 

art 168 (1871, art. 161; Civil 

Procedure Code, 1859, s. 847). 

Tme for appeal, — Civil 
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Procedure Code, 185$, s, 347 — To bring an appel- 
lant within the terms of section 347 of the Code of 
Civil Procedure, 1859, so as to give the Court 3 urisdic- 
tion, his apphcation for re-admission of the appeal 
dismissed for default of prosecution had to be made 
within thirty days from the date of the dismissal 
Mittoo Khan- v, Bchman Khan . 8 W. R., 361 

In such an apphcation the Judge is bound to see 
whether the reasons set forth for re- admission are 
satisfactory or not, Shomaeh Aid Sowdag-tje v. 
Exjsooe Khan Chowdhex . . 15 W. B., 80 

2. Application for re^admis- 

Sion of appeal, — The time allowed by section 347 of 
Act VIII of 1859 within which to apply for the re- 
admission of an appeal dismissed for default of pro- 
secution, should not, where the appellant's pleader 
has died without his hearing of it, be counted as 
commencing until the appellant has an opportunity 
of coming in under the provision of Regulation II of 
1827, section 54, clause 2. Ex paste Aliehan 
IJmaeehan . , 4 Bom., A. G., 92 

art 170 (1871, art. 162). 

Sees. 6 . . I. Ii. B., 2 Mad., 230 

arts. 171, 171A, and 171B. 

See Aet. 178 . I. L. B., 8 Calc., 420, 837 
[10 C. If. B., 449 
12 C. Lu B., 421 

Abatement op Sttit — Suits. 

[I. L. B., 5 Calc., 139 : 4 O. I*. R., 374 

See Abatement op Suit— Appeals. 

[I. Ii. R., 7 AU., 693, 734 

— . art. 171. — Death of appellant — 

Civil Procedure Code, 1877, ss 365 and 387 — Appli- 
cation for substitution of heir to allow execution to 
proceed.— K suit was instituted and a decree obtained 
in the Court of first instance while Act VIII of 
1859 was mfoice,but the second decree was made and 
the second or special appeal preferred after Act X of 
1877 became law Pending the hearing of such 
special appeal, on the 21st April 1878, the plain- 
tiff, who was also appellant, died, and on the 16th 
August m the same year, or more than sixty days 
after his father’s death, his son and sole heir applied 
to the Court to be substituted as appellant in place of 
the deceased, for the puipose of piosecutmg the appeal. 
Reid that the application was not made undei section 
365, but under section 587 of Act X of 1877, as 
incorporated with the former section, and was there- 
fore not barred by article 171, schedule II of Act XV 
of 1877 Where the language of an Act of Limita- 
tion specifies the particular cases for which a period 
of limitation is provided, the Court ought not to inter- 
pret that language so as to include cases not falling 
withm the strict meaning of the words used. In 
THE MATTBE of RAM SuNKBB BHADObEX 

[3C. Ii. B.,440 


1 . 


2. — Abatement of suit — Death 

of sole plaiiytiff after decree, — Civil Procedure Code, 
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1877, ss B6o, 872 — A sole plainti® having died after 
deciee, an application was made more than sixty days 
after his death by his legal representatn e for an 
order that his name might he substituted on the 
record for that of the original plaintiff, and that 
a sum of money, to which the onginal plamtiff, 
if alive, would ha\e been entitled might be paid 
to him, the legal representative, — Held that section 
372 of the Civil Procedure Code did not apply to the 
case, that section contemplating a proceeding before 
the determination of the suit , and, further, that the 
application was baned by Act XV of 1877, schedule 
II, article 171 Held, also, that section 232 had no 
application. Section 365 of the Civil Procedure Code 
(amended by Act XII of 1879, section 61) does not 
apply to the case of a sole plaintiff dying after decree, 
the right to sue bemg merged in the decree Calxy 
Chuen Mullice o. Bhugg-obutty Chuen Mitl- 
I.ICE .... . 6C,L.B.,108 

3. Heath of plaintiff and suh~ 

siitution of Ms represeniahves as party to suit — If a 
plaintiff dies after decree, his representatives are not 
bound to apply withm sixty days to be made parties 
to the suit, hut have the same time to file an appeal 
as the plaintiff would have had The Civil i^oce- 
dnre Code, sections 363, 365, and the Limitation Act, 
schedule II, article 171, do not apply to the case of 
a plaintiff dying after decree. Ramanada Sastei 
«. Mij^atchi Ammal . I. L. E., 3 Mad., 236 

4u ■ — Ciml Procedure Code, 1S77, 

ss 363, 365 — Abatement of execution proceedings — 
Hepresentat%x>e — The provision of the Limitation 
Act (XV of 1877), schedule II, article 171, which 
gives a period of sixty days to a person claiming to 
be the legal representative of a deceased plaintiff 
under section 363 or 365 of the Code of Civul Proce- 
dure, does not apply to the representative of a 
deceased judgment- ci editor claiming admission to 
continue execution proceedings commenced by him 
Such a representative may come in at any time, sub- 
ject always to the same conditions as would have 
applied to the plamtiff himself Gulabdas v 
Lakshmah Naehae . I. L. E., 3 Bom., 221 

5, and art. 171B . — Act XII 

of 1879, ss, 60 and 108 — Heceased defendant — Ap- 
phcaiion to make legal representative defendant — 
Siibseciuently to the institution of the plaintiffs’ 
suit, one of the defendants died, and his son, as 
his legal representative, w^as made a defendant in 
his stead. The new defendant objected {inter 
aha) that his father had been dead more than 
SIX months before the application of the plain- 
tiffs to make him a defendant, and that, there- 
fore, the suit should abate, as provided by the last 
clause of section 368 of the Civil Procedure Code, 
Act X of 1877 (introduced by the amending Act XII 
of 1879) and article 171B of the Limitation Act XV 
of 1877, winch presci ibes a period of sixty days with- 
in which an apphcation should be made to have the 
representative of S, deceased defendant made a de- 
fendant to a suit WTien the amendmg Act XII of 
1879 was passed, — that is, on the 29th of July 1879, — 

III 
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and art. 171B — continued, 

the original defendant had been dead more than six 
months, but the plaintiff made an application to have 
the representative of the deceased defendant made a 
defendant before the publication of the Act m the 
local Gazette Held that the provisions of article 
171B of the Limitation Act should not liave letro- 
spective effect, and that the plaintiffs’ application was 
not time-barred. Khxjsalbhai v Kabhai 

[I. L. E., 6 Bom., 26 

6. Civil Procedure Code 

(Act XIV of 1S82), ss 3, 368, 582 — Respondent, 
Heath of — Practice — Substitution of parties, 
— Having regard to section 3 of Act XIV of 
1882, it IS clear that the word “Code” m schedule 
II, article 171B of Act XV of 1877, applies to the 
present Code of Civil Procedure, Act XIV of 1882, 
and that, therefore, the word “ defendant ” m sec- 
tion 368 of that Code, when read with section 582, 
must be held to include “respondent,” In the 
mattbe of the petition op Sohsi Bhusan Chand 
SOSHI BhHSAN CHANB 27. Geish Chundbb TaXQIj- 
BAB . , , . I. L. B., 11 CbIc., 694 

7. and arts. 171A, 171B.— 

Ctvtl Procedure Code (Act XI T of 1882), s, 582 — 
Respondent, Hecease of, after appeal filed — Hefend'- 
ant — Held, by the Full Bench, the word “ defen^nt” 
in article 171B of the Limitation Act does not in- 
clude a respondent Section 582 of Act XIV of 1882 
affects only proceedings under the Code, and does not 
extend the operation of any portion of the Limita- 
tion Act IJdit Naeain Singh v Haeogohei 
Pbosad . . . I. L. E., 12 Calc., 690 

8. and art, 171B — Apphca* 

i%on to sue in formd pauperis — Heath of opponent 
Substitution of heirs — Subsequent granting of appli^ 
cation — Code of Civil Procedure, 1882, ss 48, S68,and 
410 — Neither article 171B of schedule II of Act XV 
of 1877 nor any other section of the Law of Limita- 
tion applies to an iniiuny mto a claim to s^e in formd 
pauperis, and theie is no limitation of time within 
which a mere apphcant to sue as a pauper is bound 
to apply tor the substitution of the name of a de- 
ceased opponent’s heir m place of such opponent, 
Aiticle 171B applies to applications made under sec- 
tion 368 of the Code of Civil Procedure, which sec- 
tiou only applies to the case of the death of a party 
to a suit, presupposing therefore the institution of a 
suit, and m the case of au apphcation to sue in 
forma pauperis, no suit is instituted until the appli- 
cation IS granted, when by section 410 it is deemed 
the plaint in the suit Janaedan Vithai. v Akant 
Mahadet , . . I. L. E., 7 Bom., 373 

9. Appeal, Abatement of — 

Apphcation for deelaraiton of insolvency, — Appeal 
from order rejecting application, — Heath of aeoee- 
holder-irespondent — Ro application by appellant for 
substitution of deceased! s representahie — Ciml Pro- 
cedure Code, ss 344-348, BoO, 351, 368 — The 
decree-holder-respondent, m an appeal from an order 
refusing an application by the judgment debtor for 

5 8 
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declaration of insolvency under section 344 of the 
Cml Procedure Code, di&, and the 3 udginent-debtor, 
appellant, took no steps to have the legal representa- 
tive of the deceased substituted as lespondent m his 
place Seld that article 171B, schedule II of the 
Limitation Act (XV of 1877) applied to the case, 
and that, as no one had been brought on the record 
to represent the deceased respondent mthm the 
period prescribed, the appeal must abate. Per 
Mahmood, «7, that whatever the position of the 
parties might have been m the regular suit, m the 
insolvency proceedings the judgment-debtor occupied 
a position analogous to that of a plamtiff, and the 
decree-holder occupied the position of a defendant. 

drain Das v. La^jja Dam, L L M., 7 A tl » 69$, in 
which Mahmoob, J, differed from the decision of 
the Full Bench, distinguished, Bameshae Sutq-h 
V. Bishbshae Sing-h . I. Ii. B., 7 AIL, 734 

10. — and art. 171B. — Per 

curiam (Keenan J, dissenting) — ^Anapphcation by 
an appellant to make therepiesentative of a deceased 
respondent party to the appeal does not fall under 
article 171B, but under article 178 of schedule II of 
the Limitation Act, 1871. Laeshmi d Sei Devi 
[L I* B., 9 Mad., 1 

IL Ciml Procedure Code 

(XIV of 1882), ss, 368, 582 — Decease of respond- 
ent after appeal filed — J!he word ‘‘defendant^' 
in article 171S of schedule II of the Linhtation 
Act (XV of 1877) does not include " respondent.^^ 
Balebishna Gopaii v, Bai. Joshi Saeashit Joshi 
[I. L. B„ 10 Bom., 663 

12, — Application "by represent- 

ative of judpment-cr editor to continue execution of 
decree — The provision of the Limitation Act (XV of 
1877), schedule II, article 171, which gives a period 
of sixty days to a person claimmg to be the legal 
representative of a deceased plamtiff under section 
363 or 365 of the Code of Civil jEhocedure, does not 
apply to the representative of a deceased judgment- 
creditor claiming admission to contmue execution 
proceedings coipomenced by him. The Code of Civil 
Procedure (Act X) of 1877 does not provide that 
applications for execution shall, like suits, abate by 
the death of the judgment-creditor; such represent- 
ative may, therefore, come m at any time, as his 
coming in is contemplated in article 179, explanation 
I of schedule II of the Limitation Act, subject al- 
ways to the same conditions as would apply to his 
pimcipal Gflabdas v, Laeshman Nabhae 

[1. L. B.,:3 Bom., 221 

art. 173 a87l, art. 164). 

1- - — Mofussil Small Cause 

Courts Act, XI of 1865, s 21 —New trial,— Devieio. 
—Where the ciicumstances of a case in a mofussil 
Small Cause Court admit of a new trial, an apphea- 
tion for such new trial is governed by section 21 of 
Act XI of 1865 which is still m force notwithstand- 
ing the right of review given by section 623 of the 
Civil Procedure Code. But wheie the circumstances 
of a case do not admit of a new trial, but do admit 


IiIMITATIOTI ACT, 1877, art. VIZ— conti- 
nued 

of a review, then the time within which an applica- 
tion for review should be made is to be governed by 
article 173, schedule II of Act XV of 1877. 
Madon Mohon Poeeae Peeno Chfneea 
PiTEBOP . . . I. Ii. B., 10 Calc., 297 

2. : Amendment of decree by 

orders in execution —Where the first Court's decree 
in favour of the plamtidBE was upheld lu appeal, but in 
tbe course of tbe execution proceedings the lower 
Appellate Court held that its judgment did not 
mean to uphold that decree m its entirety, it was 
held that this ordei was m the nature of an amend- 
ment of the decree, and that the mnety days allowed 
for an apphcation for review should count from the 
date of such order Belobhtjeetje Mahantee v, 
Mtjehoo^ooeen Pane ex . . 23 W. B., 433 

art. 176 (1871, art. IZZ).— Applica- 
tion — Filing award by arbitrators — Civil Proce- 
dure Code, 1877, 5 . 516. — The act of an arbitrator, m 
handing m an awaid to the proper officer of the Court, 
for the purpose of the award being filed, cannot be 
considered as an “ apphcation" within the meaning of 
the Limitation Act. Eobaets v Haeeison 

[I. Ii. B., 7 Gale., 333 : 9 O. L. B., 209 

art. 177 and s. 12. — Application 

for leave to appeal to Privy Counoil. — Time requisite 
for obtaining copy of judgment — Seld {per Steaet, 
0 J , Sbankie, J, dissenting) that, m computmg 
the period of limitation prescribed by article 177, 

; schedule II of Act XV of 1877, for an application for 
leave to appeal to Her Majesty in Council, the time 
requisite for obtaming a copy of the judgment on 
which the decree against winch leave to appeal is 
sought is founded, cannot be excluded under the pio- 
visions of section 12 of Act XV of 1877 Jawahie 
Lae V, Haeain Das . . I, L. B., 1 ALL., 644 

art. 178. 

Apphcations to enforce a '"^summary decision” 
were provided for m section 22 of Act XIV of 1859, 
and this was continued in article 166 of Act IX 
of 1871, the period of hmitation being one year. 
The provision was omitted in the present Act, but 
this article (178) mcludmg apphcations for which 
no period of limitation is provided elsewhere in the 
schedule ” has been inserted. Applications formerly 
coming under section 22 of tbe Act of 1859 and 
article 166 of tbe Act of 1871, if not otherwise 
expressly provided for, would presumably, therefore, 
now come under article 178. 

1. Act Xir of 2859, s, 22 — 

Summary decision ^ — The words "summary decision,” 
as used in section 22, Act XIV of 1859, meant a 
decision of the Civil Court not bemg a decree made 
in a regular suit or appeal Under section 22, Act 
XIV of 1859, the period for enforcement of such 
decision was one year from the time it was passed. 
Eamehan Maneae V Bameswae Beattaohaejee 
[2 B. Ii. B., a. 0., 235 : U W. B., 117 
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2 , XIV of 18o9y s 22,^ 

Decree under Act XX of 18dl — Summa) y order , — 
A decree passed under Act XIX of 1841 on a claim 
to a certain share of property by right of succession 
was a summary order, and therefore subject to the 
limitation of one year provided by section 22, Act 
XIV of 1859- Mazebookissa Beebee v, Pbeziij? 
Bebbee . ... 4 W. K., Mis., 6 

3. Summary decision under 

Deng, Deg, VII of 1799 — To a process of execution 
to enforce a summary decision of the revenue author 
rities under Regulation VII of 1799, Act XIV of 
1859, is held applicable , and no pioceeding m execu- i 
tion having been taken out to enforce such decision 
or to keep the same in force withm one year next pre- 
ceding the apphcation for such execution, it vtas 
held barred by hmitation Lbchmbe Kakt Ghosb 
V , Bamitk Dass Kookekjee , 17 W. B., 472 

4 Act XIV of 1859, s. 22.— 

Summary decision — Semhle, — An Older under sec- 
tion 246 of the Civil Procedure Code was a summary 
decision within the meamng of section 22 of the Li- 
mitation Act, Mafchaeah Kaleiaij-bas V, Rati- 
BAB Labshaekab . . 6 BoDou, A. C., 39 

5 . j^ct Xir of 1859, s 22 — 

Summary decision, — An order awarding possession 
under section 15, Act XIV of 1859, was a summary 
award to which the provisions of section 22 were 
apphcable. A summary decision is not a final one 
on the matter at issue ^tween the parties. In’ the 
MATTES OF NUBOO KiSHEN' MOOKEEJEE 

[11 W . B., 188 

a. Act xrv of 1859, s, 22 — 

Order for costs in execution of decree — ^An order 
for costs made as a contested matter m execntion of 
a decree, was not a "summary decision or award” 
withm section 22, Act XIV of 1859, but an " order” 
under section 20. Duresh Narain Moy v. Dal 
rymple, 9 TV, D, 458, followed- Mohak Labb 
SVKUXt V, DBEBTinsrNTSA 

[5 B. Ii. B., 164, note : 11 W. B., 98 

7, XIV of 1859, s. 22. I 

— Order dismissing apphcation for execution — i 
An order of a Court dismissing an apphcation for , 
execntion of a decree, on the ground that it was barred 
by the Law of Limitation, was not a “ summary deci- i 
Sion” within the meamng of section 22. It was an ' 
order withm the meamng of section 20 of that Act- | 
Dhieaj Mahtab Chakb Baha^booe tj Baohaeam 
Hazea 5 B. L. B., 162 : 13 W. B-, F- B.. 74 

8. Act XIV of 1859, s. 22.— 

Summary order — A Judgment creditor having in 
execntion taken possession of lands in excess of his 
decree, ob 3 ection was raised and a case instituted in 
which adjudication was made in favour of the Judg- 
ment-debtor, the order for restoration of the excess 1 
land being confirmed in appeal. Meld tbat this order i 
was not a summary one w itbin the meaning of sec- J 
tion 22, and that an apphcation for its execntion was 

111 
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governed by the three years’ limitation RooB Mtjjt- 
a-iji. SrxQH « Chooeamttjt 16 W . B., 182 

0. jict XIV of 1858, s. 22.— 

Decree under Registration Act, 1366, s 53 — Qumre, 
— Whether a decree passed under section 53 of the 
Registration Act 'was or was not a summary dceiee 
within the meaning of Act XIV of 1859, section 22- 
Httenath Chattbejee V. Ruttxck Chttkbee Sf- 
MABAB .... 18VV. B.,512 

10. Act IX of 1871, art 166.— 

Applioafion for execution of decree — Registration 
Act, 1866, s 5$ — An apphcation for the execution of 
a decree made undei section 53 of Act XX of 1866 
fell withm article 166, and not withm article 167, 
schedule II of Act IX of 1871 Jai Shankar v Tetley, 
I D. R , 1 All., 586, dissented from. A proceeding 
under section 53 of Act XX of 1866, though in the 
nature of a suit, was not a regular suit, and a decree 
made m such a proceeding was a decision of a Civil 
Court other than a decree passed m a regular suit. 
On the 13th July 1872 the appellant obtained a 
decree, under section 53, Act XX of 1866, on a bond 
specially registered under section 52 of that Act. 
He apphed for the execution of it, — first on the 
2nd ^ptemher 1872, and again on the 18th August 
1875. The Court made an order on the 15th Ho- 
vember 1875 dismissing the proceedmgs on his second 
application for executiqn- The decree not bemg 
fully satisfied, he agam applied for its oxecution on the 
11th September 1878. Meld that the application of 
the 11th September 1878 was barred both under sec- 
tion 22 of Act XIV of 1869 and article 166 of 
schedule II of Act IX of 1871, no proceeding hav- 
ing been taken to enforce the summary decree within 
one year next preceding the said application. Bei- 
KEAHBHAT V. Fbeitanbez I. L. B., 5 Bom., 673 

See contra, Jai Shaneiae o, Tetbey 

[I. It. B.,1 All,,586 

XL — Act XIV of 1859, s 22 — 

Registration Act {XXof 1866), s 53 — Decree 
made upon a registered obligation — Swndmary deci- 
sion — ^A summary decision means a decision arrived 
at by a summary pioceeding, and a "decree” made 
under section 53 of Act XX of 1876 was a summary 
decision. Section 20 of Act XIV of 1859 was intend- 
ed to apply to decisions, wbetber called judgments, 
decrees, or orders, made in a regular suitj and section 
22 of the same Act was intended to apply to all other 
decisions. A decree made m 1867 under section 53 
of Act XX of 1866 held to be subject, as regards 
its execution, to tbe law of limitation provided in Act 
xrv of 1859, s. 22. MnTA Koitwaei n, JFeeAT 
Setaei 

[L Ii. B., 10 Calc., 196; 13 G. L. B., 385 
X,. B., 10 L A., 119 

1% Application to pass gudg^ 

ment %n terms of an award. — Civil Piocedure Code 
1859, s 327 , 1877, s. 526. — ^At tbe request of the 
apphcants, the louver Court filed an award on the 
20th December 1866, but no Judgment was passed in 
terms of it Several applications for execution of 

5 s 2 
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the award were subsequently made and granted. The 
last application was made in 1880, and was i ejected 
on the ground that there was no decree to execute 
The order was confirmed by the High Court on ap- 
peal The applicants then apphed to the lower 
Court to pass judgment in terms of the award The 
Court rejected the apphcation as barred under the 
Limitation Act, XY ot 1877, schedule II, article 178. 
The applicants appealed Seld^ by SABaENT, C. J", 
and Kembail, eT", that, looking to the provisions of 
the Codes of Cml Procedure of 1859 and 1877 with 
respect to the filing of awards m Court and the pro- 
ceedmgs thereon, it appeared to be the duty of the 
Court, under both Codes, to nroceed to pass judgment 
according to the award as soon as it was ordered to 
be filed, without waiting for any application that that 
should be done, though such application was, as a 
matter of practice, usual ; and that being so, such an 
application was one which, under the authority of Ky~ 
lam Qoundan v Mamasami Ayyan^ I L E ,4 Mad , 
172 ; and V%thal Jawrdan v Vithojirav Putlajirav^ 
X X. JK., 6 JBom , 586) was not withm the contempla- 
tion of the Limitation Act. Meld, further, that the 
same effect should be given to the language of sec- 
tion 327 of Act VIII of 1859 and section 526 of Act 
X of 1877. The expression “ may be enforced m the 
concluding part of section 327 ought to be read as 
" shall be enforced ” as far as it applies to the Court, 
although the enfoi cement by execution of the decree 
must always, ot course, be ffermissive, as regards the 
plaintiff. Ieswabdas Jag^jitaedas v Dosibai 

[I, Ij. B., 7 Bom., 316 

13. — • — Application for certificate 

to collect debts of deceased person — ^Article 178 of 
schedule II of the Limitation Act, 1877, does not 
affect an application under Act XXYII of 1860 
for a certificate to collect debts due to the estate of 
a deceased person, Jakaei u. Kesayalit 

B.,8Mad., 207 

14:. Application for certificate 

of sale. — Civtil Procedure Code, 1859, s. 259. — The 
provisions of the Limitation Act relating to apphca- 
tions do not extend to an apphcation by a purchaser 
of land at a Court sale under a decree to obtain a cer- 
tificate. Kyiasa GoinirDAN v Kamasaeti Attan 

[I. Ii. B., 4 Mad,, 172 

X5, ^ — Certificate of sale, appli- 

cation for.— kcticlQ 178, schedule II of the Limitation 
Act XV of 1877, IS not applicable to applications for 
certificates of sale. The pi ovisions of the Limitation 
Act (Ho XV of 1877) do not apply to applications to 
a Court to do what it no has discretion to refuse, nor 
to applications for the exercise of functions of a minis- 
terial character. Vithal Jaeaedan v Vithojieat 
PtFTiAJiEAY . . . I. Xi. B., 6 Bom., 586 

Deyibas Jag-jiyait V. PoRJApA Begam 

[I.Ii.B„8Bom,377 

1^* — — Certificate of sale, Appli^- 

cation for.^'W'h&iQ an apphcation for a certificate 
of sale was made five years and a half after the con- 
himation of the sale, — Meld that it was haned hy 
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article 178 of schedule II of Act XV of 1877 Titka- 

BAM V Satyaji Khanpaji . I. L. B,, 5 Bom., 206 

17. Apphcation for a certi- 

ficate of sale. — Aoci ual of cause of action — The 
apphcant purchased ceitain land at a Court sale on 
the 17th February 1876 The sale was confiimed 
on the 20th March of the same year The purchaser 
did not apply for a certificate of sale until the 10th 
March 1880. Meld that the apphcation was barred 
hy the Limitation Act, XV of 1877, schedule II, arti- 
cle 178. Meld, also, that the purchaser’s right to a 
certificate of sale accrued to him under sections 256, 
257, and 259 of the Civil Procedure Code, Act VIII 
of 1859, on the 20th March 1876, when the sale was 
confirmed. In be Khaja Patbhanji 

[^X. Xj. B., 5 Bom., 202 

18. — ^ Insolvent yudgmeni-debior. 

• — Application by creditor to prove claim. — In July 
1878 a person was declared an insolvent under the 
provisions of Chapter XX of the Civil Procedure 
Code Only one cieditoi then proved his debt, and no 
schedule was framed This ci editor having apphed 
for the sale of pioperty belonging to the insolvent, 
another ci editor, in May 1883, apphed to prove his 
debt and to have his name inserted m the schedule 
which the Court then ordered to be framed Meld 
that the apphcation was governed by article 178 of 
the Limitation Act, 1877; and that the right to 
apply having accrued at the date of the declaration 
of insolvency, the application was beyond time. 
Pabshabi Lal V . Chunni Lal 

[I. L. B., 6 AIL, 142 

19. — — — ■ Application to amend 

decree. — Act X of 1877 {Civil Procedure Code), $. 
206 — An application to amend a decree, which is 
found to he at variance with the judgment, in accord- 
ance with the provisions of section 206 of the Civil 
Procedure Code, is an application of the kind men- 
tioned in aiticle 178 of schedule II of Act XV of 
1877, and as such subject to the limitation of three 
years In the matteb oe the petition op Gata 
Peasab V SiKEi Pbasab . 1. Xi. B., 4 All., 23 

20. and art. 179. — Applica- 

tion for recovery of whole amount of decree under 
agreement. — Civil Procedure Code,s 257 A — On the 
27th August 1878 the holder of a decree for money 
and the judgment-debtor agreed that the amount of 
the decree should he payable hy instalments, and 
that, if default were made in payment of any one in- 
stalment, the whole decree should he executed. The 
Court executing the decree sanctioned this agreement. 
On the 28th Hovemher 1881, default having been 
made, the decree-holder applied for recovery of the 
whole amount of the decree Meld that the apphca- 
tion was not one to which article 179, schedule II of 
the Limitation Act, 1877, was applicable, hut article 
178, and the period of limitation began to run from the 
date of default The principal recognised in Pag- 
hubans Gir v Sheosaran Q-ir, I L, P , 5 All, 243} 
and KaJyanhhai Mipchand v. Ghanashamlal Jadu- 
nathji, I L.P , 5 Pom ,29, apphed. Sham: Kaean 
V Piaei . . . , I. Ij. B., 5 AIL, 696 
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21. Decree prohtbitmg 

ezecxition fill the expiration of a certain period 
— A decree, whicli was passed on the 8th December 

1881, in a suit on a simple mortgage-bond contamed 
the following provision • “ If the judgment-debt is 
not paid withm four montlis, the decree-holder shall 
have the power to recover it by a sale of the mort- 
gaged property/" On the 17th February 1885 the 
decree-holder applied for execution of the decree. 
Meld that, inasmuch as the decree provided expressly 
that the decree-holder might not apply for its execu- 
tion till after the expiry of four months from its date, 
the limitation of article 178, schedule II of the Li- 
mitation Act, and not of article 179, should be apphed 
to the case ; and the application for execution ha\ung 
heen made wuthm three years from the 8th April 

1882, when the right to ash for execution accrued, 

was not barred by limitation. Thakab Das o 
Shadi Lal . , . I. Ii. B., 8 All., 66 

22. Application for execution 

of decree , — ^An application for execution of a decree, 
made on the 29th May 1874, having been rejected, an 
appeal was preferred to the High Court, which 
reversed the order of the lower Com*t. The property 
of the judgment-debtor had been attached previously 
to the application for execution, and part of it was 
afterwards sold on the 6th September 1875. A sub- 
sequent application to have a further portion of the 
attached property sold was rejected on the 17th Sep- 
tember 1875, on the ground that not only part of the 
property hut the whole of it might have been sold on 
the 6th September. There being nothing to show , 
that the attachment had ever been withdrawn!, on 
the 31st December 1877 the judgment-creditor ap- 
plied that the property of big debtor might be sold in 
execution of the decree. Meld that nothmg had been 
done by tbe judgment-creditor since Ms application 
for execution, of the 29th May 1874, “ to enforce the 
decree or kept it m force” (as defined by the Full 
Bench decision m Ckunder Coomar Dog v. JBhogoh^ 
utty JProsunno Doy, 1 C, D, D , 23 , S C* Z A D , 

3 Calc , 235) ; that the right to apply to have the 
property sold accrued upon the attachment, and 
accordingly that the present application, inasmuch as 
it had been made more than three years from the 
date of the attachment, was barred by limitation 
under article 178, schedule II of ActlXV of 1877. 
JOOBBAJ SlBGH BuHOOEIA AitTMBASEB KoEB 

[7 O. Ii. B., 424 

23. Application for execution 

— Intermediate suit, — Fresh application — Demval 
of application, — On the 27th March 1878 the holder 
of a decree applied for execution. On the 27th May 
1878 the Court made an order directing that the ap- 
plication should he struck off, as the record of the 
former execution proceedings was in the Appellate 
Court, and that the decree-holder should make afresh 
application when such record was returned. On the 
28th May 1881 the decree-holder renewed the appli- 
cation in accordance wuth such order. Meld, on the 
qnestion whether this apphcaticm was barred by li- 
mitation, that it was not an application within the 
meaning of article 179, schedule II of Act XV of 1877, 
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but one to which article 178 would apply; that li- 
mitation began to mn when the record was returned; 
and that, therefore (three years not havmg elapsed 
from that time), the application m question was 
within time Melyanhhm Dipchand v G-hanasham~ 
lal Jadunai^ji, I L. D,, 5 Bom, 29; and Baras 
Ram V Gardner, I. Z, R, 1 All, 355, referred to. 
EAGHUBAifS Gib n. Sheosabak Gib 

[I. KB., 6 AIL, 243 

24. * Apphcationfor revival of 

execution stayed ly injunction, — A decree was made 
against B , K, and Z On the 13th May 1879 ap- 
plication was made for execution of the decree against 
B, and K In August 1879 Z,, who had preferred 
an appeal in the suit, applied on that ground for the 
stay of execution, and on the 22nd August 1879 the 
Court on the same ground ordered execution to he 
stayed. On the 16th December 1879 Z V appeal was 
dismissed. On the 24th June 1882 an application 
for execution of the decree against B and K was 
made. Meld that such application might he regarded 
as one for revival of the proceedings in execution 
which had been stayed by injunction, to which article 
178, schedule 11 of the Limitation Act, 1877, was 
applicable, and such application was therefore within 
time. The principle of decision m Raghuhans Gir v, 
Sheosaran Gir, I, Z R, 5 All,, 243; asidKalyan- 
hhat Dipchand v. Qhangshamlal Jadunathfi, I, Z, 
R., 5 Bom., 29, followed. Bitti Bsgam t?. K'ihab 
Chakd . . . , I. Ii. B., 6 AIL, 460 

26, Application for execution 

of decree hy revival of proceedings after removal of 
injunction — On the 28fch May 1878, application was 
made for execution of a decree, in pursuance of which 
certain property was attached and proclaimed for 
sale. On the day fixed for the sale the Court issued 
an injunction to stay the same until a suit, which 
certain persons who claimed the property had insti- 
tuted, had heen decided. On the 14th September 
1882, the smt having been finally decided on the 24th 
January 1881, the decree-holder apphed^for execu- 
tion Meld that the application might properly he 
considered to be foi revival of the former proceedings 
after removal of the mjunction, to which article 178 
of the Limitation Act, 1877, rather than article 179, 
'was applicable, and was within time from the date of 
accrual of the right to apply on th^ final decision of 
the smt. Basaht Lab v, Batul Bibi 

[I. KB., 6 All., 23 

26. Application under s, 41 X, 

Civil Brocedure Code, 1877.^ Court fees payalle to 
Government under decree, — Government is not en- 
titled to any exemption from the provisions of the 
Limitation Act, 1877, relating to applications. Meld, 
therefore, that an application hy Government under 
section 411 of the Code of Civil Procedure to recover 
the amount of Court fees from a paity ordered hy 
the decree to pay the same was subject to the pro- 
visions of article 178 of the Limitation Act, 1877. 
AWAYA V, COBBIOTOB OE ViZAGAPATAK 

[I. KB.,4 3yCad,155 
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27 . Af'plication for posses- 

sion after sale in execution of decree — J^eriodfrom 
which lim tation runs ^ — ^The x’lglit to apply for pos- 
session after a sale in execution of a decree accrues 
on the date the certificate of sale is issued, not on 
that on which the sale was confirmed, the period 
of limitation, therefore, counts from the former date 
Basapa Mabya . . I. Ij. B., 3 Bom., 433 

28, — Application for posses^^ 

sion bp purchaser at a Court sale.~*-CimlJProcedure 
Code, Act XIV of 1882, s. 3X8.— An application by 
a purchaser at a Court sale to he put into possession 
IS haired under article 178, schedule II of the Li’- 
nutation, Act XV of 1877, if made more than three 
years after the grant of the certificate of sale. Vi- 
thal Janardan v, Yithogirav Patlagirav, L. S , 6 
Bom, 586, distinguished. Hakmanxbay Pandit- 
BANGt JOGIiEKAR V SUBAJI GrlBMAJI 

" [1. 1.. B., 8 Born,, 257 

29, Application for probate. 

—The Limitation Act is not applicable to an applica- 
tion for piobate; such an application, theiefore, is 
not barred by article 178 of schedule II of that Act. 
ter THE MATTES OE THE PETITION OP ISHAN ChTJN- 

DEE Boy . I. Ij# B., 6 Oalc., 707 : 8 C« Xj, B., 63 

30, Application for probate 

or letters or c&rtifleate of%dm%mstration , — ^Article 
178 of schedule II of Act XV of 1877 has reference 
only to apphcations under the Civil Proceduie Code 
(Act X of 1877), and does not apply to applications 
for probate or letters or certificates of administra- 
tion. Bai BAanekbai 7?. Maneeji Katasji 

[L r.. R., 7 Bom., 213 

31, Application for refund of 

excess payment —Accrual of right to apply — ^The 
judgment-debtors against whom a decree had been 
executed apphed for a refund Of money which they 
alleged had been recovered in execution by the decree- 
holders in excess of what was actually due under the 
decree tipoh this apphcation an account was taken 
by order of the Court, Meld that the limitation ap- 
plicable to the case was that provided by article 178, 
schedule II of the Limitation Act, and that the right 
to apply for the refund of the excess amount paid in 
execution accrued at the time when the account was 
taken and stated on the application of the judgment- 
debtors in the course of the proceedings in execu- 
tion. Mxtda Raj v. Debi Dihad 

[I.I,.R.,7AU.,a71 

32, Application to reovoe a 

, case and restore it to the hoard, — ^After a decree 
’ Imd been made in a suit, the case was, in 1875, 

struck out of the hoard for want of prosecution. No 
, steps were taken to have it restored. In 1879 both 
the plaintiff and defendant <hed In the same year 
the Mrs of the plaintiff instituted a suit agamst the 
admimstrator of the defendant for the purpose of 
having the decree in the original suit carried out 
GKbis suit was dismissed by the Court, of first instance 
under section 13 of the Code of Cml Procedure, but 


LIMITATION ACT, 1877, art. l7B—conti* 
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the Appellate Court, holding that the original suit 
was subsisting and might be reconstituted, directed 
that the plaint i:ffs should be allowed to amend their 
plaint by putting it into the form of a petition uiidei 
section 372 of the Code On a petition by the 
plamtiffs praying that the original suit might be 
revived and restored to the hoaid, — Meld that the 
apphcation was not barred undei article 178 of 
schedule II to the Limitation Act of 1877. Even if 
article 178 was applicable, the application would not 
he barred, hmitation running fiom the time when 
the suit was allowed to he reconstituted. The Legis- 
lature did not intend to include m the Limitation 
Act every apphcation to a Court with refeience to 
its own hst of causes, such as applications to transfer 
a case from one hoard to another, to transfer a case 
to the bottom of the board, change of attornej^, and 
so forth. CoYiND Chitndbb Coswami v, Rfnq-itn- 
MONEY . I. Ij. B., 6 Calc., 60 : 6 C. Xi. B., 345 

33. — and arts. 171 and 171 A* 

— Application to recite suit. — Right to apply — 

I Fending suit — The right to apply in a pending suit, 

I — i.e,, a suit in which no final older has been made, 
j — IS a right which accrues from day to day, and 
i therefore the pei lods of limitation provided m ai tides 
j 171, 171A, and 178 do not apply m an apphcation to 
I revive such a suit. Kbdabnath Dtttt t. Hara 
Chand Butt . . I. L. B., 8 Calc., 420 

84. Revival, Application for. — 

Civil Frocedure Code, 1877, s. 871 . — An apphcation 
by the legal representative of the plainti:^ to revive 
a suit which has abated on the death of the plamtiff 
may be granted if made within three years from the 
time when the right to apjily accrued, if the appli- 
cant can show that he was prevented from sufficient 
cause from continuing the suit, Bhoybttb Boss 
JOHUEBY V BoMAN THAEOOR 

[I. Ii. R., 6 Calc., 139 : 4 C. L. B., 374 

35. and art. 179. — Injunction 

restraining execution — Revival of proceedings by re- 
presentative of decree-holder. — Substitution of name 
of representative on the record — J obtained a de- 
cree against the firm of Af JB, in 1863, and on the 
16th September 1869 applied for execution by at- 
tachment and sale of certain immoveable property. 
The property was attached, hut the sale was delayed 
by various causes until the 5th Eebruary 1876, when 
it was ordered to take place on the 18th March 
1877. Meanwhile P. brought a smt agamst J., and 
on lAth M^rch 1876 he obtamed an injunction re- 
straining J". from pendente lite, to the sale 

of the attached property. J. appealed against the 
order grantmg the injunction, which, however, was 
confirmed on the 26th June 1878. Meanwhile, on 
the 22nd January 1877, J. had died, and thereupon 
the proceedmgs in the matter of the injunction as 
well as in FIs suit were carried on by as his re- 
presentative On the 19th January 1880, FIs suit 
was dismissed, aud with it the injunction of the 14ith 
March 1876 fell to the ground. On the 5th Eehru- 
ary 1880 C. apphed to have his name substituted 
for that of P in the application for execution of the 
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loth September 1869, and to piotecd the cast, 
and on the 19tb Febiuary ISSO tins application u as 
gi anted, and an order made that execution should be 
pioceeded viith on J^'i application or September 
1869 X, as representing the firm oi M. It , appeal' 
ed Jleld that G was entitled to execution. Where 
an application for execution has been made and 
granted, but the right to execute has been subse- 
quently suspended by an in 3 unction oi other obstacle, 
the decree holder may apply for a re^u^al of the 
proceedings \Mthm thiee years from the date on 
which the right to apply acciues, — hiz , the date on 
which the injunction or other obstacle is removed 
(article 178 of schedule II of Act XV of 1877) 
Where a decree-holdei, whose right of execution has 
been thus temporarily suspended, dies, his repiesenta- 
ti\e has ihe same rights as he had himself to apply 
for and obtain a re\ival of the proceedings It was 
contended in the above case that <? had no right to 
apply for a ievi\al of pioceedmgs, unless his name 
was. substituted on therecoidas J’s representative ; 
that as his right to apply for such substitution ac- 
crued immediately upon J’s death, which had hap- 
pened more than three years previously, so much of 
his application of 3rd February 1880 as related to 
the substitution of names was barred by article 178 
of schedule II of Act XV of 1877 , and that, conse- 
quently, the other portion of his apphcation which 
related to execution was necessarily inadmissible, in- 
asmuch as it depended upon the substitution of G 
name, which it was too late to effect Meld that, 
undei the circumstances of the case, G*s right to 
apply for the entry ot his name in the place of that 
of J could not be regarded as having accrued im- 
mediately upon tT's death. At that time, J,’s ap- 
plication for execution, being suspended by the in- 
junction, was to all intents and purposes non-existent. 
It could not be revived until the injunction was 
removed Dm mg the continuance of the injmiction, 
an application by G, for the entry of his name could 
not have been entertamed by the Couit, inasmuch as 
J"’* apphcation for execution was m abeyance and 
would never be re\uved at all in the event ot F. suc- 
ceeding in his suit ; and even if F failed, it might 
also happen that J^s application w^ould not be re- 
vived in favour of G , for, even if he weie J^s re- 
presentative at the date of -his apphcation, he might 
be dead before the decision of F^s suit Kalyan- 
BHAI DlPCHAjrH V, GhAjJA&HAYCLAI 

[I. L. E., 6 Bom., 29 

36. Death of sole defendant, 

— Legal representative — Civil Frocedure Code, 
(Act X of 1877), ss, 368, 372 — In a suit for the 
recovery of land against a sole defendant, the latter 
died betore the hearing. Sixty-three days after the 
death of the defendant, the plaintiff applied to the 
Court to enter on the record the legal representative 
of the deceased defendant. On the 22nd of Novem- 
ber 1880, the Court rejected the application under 
the provisions of Act XV of 1877, schedule II, article 
171&, and oidered the suit to abate On the same 
day the plaintiff applied to the Court to set aside the 
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Older directing the suit to abate, but this apphcation 
wii aho lejectcd on the JOtli ot September ISSl. 
On appeal to the High Courr, — Meld that tlie appli- 
cation which was rejected on the 22ud of November 
1880 was an application uiidci section 372, and not 
under section 3bS, of the Code ot Ci\’il Piocedurej 
and that the applicant was entirltd to make the 
apphcation within thiee years, as allowed by Act XV 
ot 1877, schedule II, article 178 Gocool Chvnder 
Gossamee \ Administrator General of Benqal, I, 
L E,o Calc, 726, referred to BEyoDK Mohini 
Chowdheaix 7 Shabat CiirynEB Dev Ciiowdhby 
[I. L, E., 8 Calc., 837 : 10 C. L. E., 449 
12 C. L. E., 421 

37, Application for fresh 

summons — Filing of plaint — A plainj; was filed on 
12th Maich 1875, and the summons to the defendant 
to appear and answer issued on 13th Alarch 1875. 
With the exception of an application for substituted 
service made on 20fch March 1875, and which was re- 
fused, no further steps were taken in the mattei until 
21st March 1878, when the plaintiff applied foi a 
fresh summons to issue, the time for the return of 
the first summons having long since expired Meld 
that the meie filing of a plaint, or the naked fact that 
a plaint is on the file, will not of itself pi event the 
operation of the law of limitation, and that as no 
steps had been taken to renew the summons for three 
years, and as no suffici^t case to excuse the delay had 
been made out, the application was out of time, and 
should he refused. RAMKissEJf Doss v LtrcKEY- 
NAEAiN . . • L L. E., 3 Calc,, 312 

88. Apphcation for summons 

after period of limitation had expired — Rules of 
Migh Court (4th December 1875), 1, 2, 5 — In a suit 
upon a promissory note, dated the 4th June 1873, 
payable three months after date the plaint was filed 
on the 22’id November 1873, bun no summons to 
appear was issued until the 13tb September 1878, 
when a Judge’s ordei for the issue of a summons 
was obtamed ex parte. Meld that the suit was not 
barred by limitation Geeenbeb CoOmab Dxjtt «. 
jTJoeADTTiiBA Dabee , I. L, E,, 5 Calc., 126 

39. Fer curiam Keenait, J. 

dissenting) — An apphcation by an appellant to make 
the iepresentati\e of a deceased respondent party to 
the appeal does not fall under article 171B, but under 
article 178 (ft schedule II of the Limitation Act, 
1871 Lakshmi V, 8bi Devi 

[1. L. K., 9 Mad., 1 

art. 179 a871, art, 167 ; 1859, s, 

20 ). 

Col. 
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('e) Wheeb thebe has been a 

KEYrEW . . • 3489 
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(a) Generaley .... 3492 

(J) lEEEOiri.AB AND DEEECTIYE AP- 

peioations .... 3497 

4. Step in atd oe Execution . . 3604 

(a) Gbnebalby .... 3504 

(b) Strieinc Case CEP Piee,Eeeect 

OP — ..... 3506 

(c) Bbsistanob to Lboab Pboobbi)- 

INOS , . » • * 3608 

(d) Suits anh other Peooeidinos 

BY DbOBEB.HOIiBEB . • 3512 

(e) "C0NPiEMATi0N OP Saeb . . 3522 

(/) MiSOEHDANEOUS ACTS OP Db- 

OBBE-HOEBEB . . • 3524 

6 IToticb OP Execution . . . 3626 

6 Oedbe pob Payment at speoipibd 

VI. vjj.*'*.** qKQQ 

HATE . * • • * 35i5o 

7. Joint Decree— .... 3635 

(a) Joint Deoebe-hoihees . . 3535 

(&) Joint JunoMENT-HEBTOBS . 3539 

8. Meaningtop "'Peopeb Court” . 3540 

See s. 1 . I. Xi. B., 10 Calc., 748 

See s 2 • 1» Xi. B., S Calc., 897 

See Limitation Act, 1877, s. 19 

[I. L. B., 5 AU., 201 
I. L. B., 8 Calc., 716 
I, Ii. B., 0 Calc., 730 
13 C. Ii. B., 91 

See Paupbb Suit— Suits, 

[2B.Ii. B., Ap.,22 

See SpEOiAii Appbae—Gbounds op appeal 
—Questions op Pact. 

[13 B. X4. B., Ap., 1 
Ap., 59 

1 LAW APPLICABLE TO APPLICATION POE 
' EXECUTION. ^ 

— Application fot ejoecution 

‘ of decree on specially registered bond und^ 

' Act, 1866, 

md not article 166, schedule II of Act IX of 1871, 
applied to an application for the execution of a decree 
made under the provisions of section 53 of Act XX 
of 1866 upon a bond specially registered under the 
provisions of section 52 of that Act. 

Itbtlez . . « X L. B., 1. AIL, 586 

i Butted Bhikambat Ebenanhee 

[X L. E., 5 Bom., 673 


XIMITATIONT ACT, 1877, art. VlO-^contu 
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1 . LAW APPLICABLE TO APPLICATION POE 

EXECUTION — continued 

High Couit on appeal came within the scope of arti- 
cle 167 of the Limitation Act of 1871, schedule II. 
HUBBUNS Lall I?. Sheo Naeain SiN(^ 

[21 vv . B., 391 

Application for execution 


■— Order for costs by Kigh 

Court on appeal— An order for costs made by the 


g ~XX' ^ 

of decree for costs when re;}ecting petition to appeal 
to Frivy Council— period of limitation within 
which apphcation must he made for execution of an 
order for costs passed hy the High Court, when re- 
jecting a petition for l^ve to appe^ i 
Council is that specified in schedule II, article 167 ot 
Act IX of 1871. Hueeo Peeshah Roy Chowhhey 
D. Bhupenheo Naeain Dutt , „ „ _ 

[X Xi. B., 6 Calc., 201: 7 C. L. B., 79 

^ — Application to ascertain 

how much judgmeni'-creditor has been paid,— An 
application asking the Court to ascertain and deter- 
mine how^much a judgment-creditor has been over- 
paid is not barred hy the lapse of the time aUowed 
for execution of a decree if the apphcant has not l^en 
ffuiltv of lachesy and if he has come with due dili- 
gencl Muthooea Peeshah Sinhh 
Geee . . • • 

Decree in force at passing 

of Act XIV 0 /IS 59 .— Where a decree was m force 
at the passing of Aet XIV of 1859 it would be bailed 
after three yeais, but if steps had been taken, and 
an apphcation made within that period, a second ap- 
pheation would fall within the rule laid down in 
iection 20 of that Act. Gmoobt v. Jotchtomb 
Banbejbe • • X Iiid. Jtix., BT. S,, 80 

0 Decree in force at passing 

of Act XIV of iS59.-In 1845 K. and obtained 
a loiut decree for possession and mesne profits against 
N In 1846 possession was taken, and the case was 
struck off m 1847 In 1850 X. alone applied for 
execution and was refused, he not being the sole 
decree-holder. X disappeared in June 1851, and 
was never afterwards heard of. In Eehruary 1862 
S, S , wife of X., and JB , uncle of X, apphed to exe- 
cute the decree, alleging that it had been transfen ed 
in gift to them hy X ; hut their application was 
reiected because M had not jomed, and, secondly, 
because no order could he passed in the absence of 
X. On 28th December 1861 8. 8 again apphed 
for execution of the whole decree, claiming her 
husband’s share as his heir, and Ws under a deed 
of gift, and her apphcation was rejected on the 
ground that, as twelve years from the disappearance 
of her husband had not expired, and she had not 
performed the ceremony of kooshaputra, she could 
not claim as his representative. An appeal from this 
order was rejected on 6 th December Ittt 

8 8 applied for a certificate, undex ActXXVii or 
1860, to collect the debts due to her husband, which was 
granted in July 1864. The present apphcation was 
made by S 8, and M. on the 23rd August 1864, 
S 8 having performed kooshaputra on 18th June 
1863, The Court found that the various attempts 
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IiIMITATIOISr ACT, 1877, art. 179 --conti- 
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1. LAW APPLICABLE TO APPLICATIOII FOR 
EXECTJTIOIN’ — continued, 

to execute were made iond fide, Keld, first, that 
the decree was in force at the time of the passing of 
Act XIV of 1859 , secondly, that the present applica- 
tion, havmg been made within three years of the 
proeeedmgs in 1861, was in time, under section 20 of 
that Act PoGOSE n Boisttfb Lali* 

[2 Ind. Jur., S. 1 : 6 W. E., Mis , 104 

7, Appheaiton for execution 

of decree, — Application for execution of a decree 
passed on 13th May 1869, and for which the peiiod 
of limitation was thiee ^ears, was made on 13th May 
18^2 Seld, the execution was barred by article 167, 
schedule II of Act IX of 1871, notwithstanding the 
suit had been instituted before 13th April 1873 
Nundo Cooma-b Mookee^eb x Issue Chundee 
Bhuttachaeji . . 12 B. Ii. E., Ap., 9 

8* JPeriod from which limita- 

tion runs — Payments since that date — Liimtation 
Act, Ho. IX of 1871, governs applications to execute 
decrees made before the Act, and, in computmg the 
period of hmitation, the Act directs the date of the 
prior application to be taken, and that date cannot 
be alteied because intermediate payments may have 
been made on account of maintenance Haeajtappa 
Aiyan tj. Hama Ammal alias Paevathy kamA.'L 

[8 Mad., 97 

See Keishna Chetty n. Rami Chetty 

[8 Mad., 99 

Mahaeaeshmi Ammae n. Laeshmi Ammae 

[8 Mad., 105 

CoiLECTOE OP South Aecot ® Thataohaeey 

[8 Mad., 40 

0, Application for execution 

of decree — General Clauses Consolidation Act, 1868, 
s, 6 — An application for execution of a decree being 
made on the 27th September 1871, — Sold not to be a 
suit withm tbe meanmg of section 1 clause (a) of Act 
IX of 1871, and, therefore, barred under schedule II, 
aiticle 167 of that Act, as having been made more than 
three years aftei the date of the last preceding ap- 
plication. The application of the 27th September 1871 
could not be regarded as a mere continuation of a pro- 
ceeding pending — viz , of a formei application of 
the 7th January 1868 — within the meamng of Act I 
of 1868, section 6, at the time when the new Limita- 
tion Act came into operation, though the order on the 
latter application, having been made on the 31st March 
1870, would possibly have been a sufficient pi oceeding 
within the 20th section of Act XIV of 1859 to con- 
stitute a fresh terminus whence time might run 
under that Act Gotijtd Lakshumai^- v Haeayan 
Maeeshvae , . . - 11 Bom,, 111 

BALEEiSEsfA V, Ganesh . 11 Bom., 116, note 

10. Act IX of 1871, s 1,— 

JExeeution of decree in suit instituted before 1st 
April 1873 — An application for execution of a de- 
cree IS au application in the suit m which that deciee 
Tiflft been obtained Fiom this, and from the enact- 


LIMITATIOH ACT, 1877, art. V19 -conti- 
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1 LAW APPLICABLE TO APPLICATIOH FOR 
EXECUTIOH — continued 

ment in section 1 of Act IX of 1871, that nothing 
contained in section 2, or in Part II of that Act, shall 
apply to smts instituted before the 1st April 1873, it 
follows that nothing contained in schedule II of that 
Act extended to an application for execution of a de- 
cree in a smt instituted before that date Ho such 
application was barred by section 20 of Act XIV of 
1859, if made within three years from the date of a 
proceeding wuthin the meanmg of tliat section Al- 
though the execution of a decree may have been actu- 
ally barred by time at tbe date of an application made 
foi its execution, yet, if an order for such execution 
has been legularly made by a competent Court, having 
jurisdiction to try whethei it was barred by time or 
not, such order, although erroneous, must, if unre- 
versed, be treated as vahd Mungui. Peeshad 
Bichit e. Geija Kant Lahiei 

[1. li. E., 8 Gale., 51 : ll^C. Xu E., 113 
la, B., 8 I. A., 123 
Reversing, on appeal, Mungul Peeshad Bichet 
V , Shama Kant Lahiei Chowdwey 

[L li. B., 4 Calc., 708 

IL Applications for execu- 

tion — Act IX of 1871, s 1, — The time prescribed by 
the Limitation Act (IX of 1871) withm which appli- 
cations foi execution, may be made, governs all such 
apphcations made durmg the time that Act was m 
force Unnoea Pees ad Roy v, Kooepan Adi 

[r Jo, E., 3 Calc., 518 : 1 C, L. B., 408 

12, Application for execu- 

tion — Law in force at time of application — The law 
of limitation applicable to pioceedings m execution is 
not the law under which the suit was instituted, but 
the law in force at the date of the application foi 
execution, in absence of a legislative provision to the 
contrary (such as that contained in section 1 of Act 
IX of 1871). Gueupadapa Basapa v Viebhad- 
EAPA Iesangapa . . I. Ii. E., 7 Bom., 459 

13 Execution of decree — Li- 

mitation applicable to execution of a decree passed 
previous to the 1st October 1877 — Limitation Act, 
XV of 1877, art 179 — General Clauses Consoli- 
dation Act (J of 1868), s 6, Effect of — In execution 
of a decree, dated the 17th January 1877, the judg- 
ment-creditor applied on the 13th May 1878 to have 
the property of his judgment-debtor sold on the 16th 
September, 1878. Subsequently, on the 2nd June 
1881, he made a further apphcation to have the decree 
executed Meld that the case was governed by the 
provisions of article 167 of Act IX of 1871, and not 
by tho§e of article 179 of Act XV of 1877 ; and that, 
as the application had not been made within any one 
of the periods given in the third column of article 
167, it was barred by limitation Mleld, also, follow- 
ing Mungul Fershad Ihchit v, Qnja Kant Lahin, 
L L It*, 8 Calc , 51, that although there is no cor- 
responding provision in Act XV of 1877 to that con- 
tained in section 1 of Act IX of 1871, all apphcations 
for execution of a decree aie applications m the suit 
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1. LAW APPLICABLE TO APPLICATION FOE 
EX EGUTION —eonti mied, 

wluch resulted m tlxat decree. Behaey Lall v 

Goberdhun Lall *0 >ioi 

[I. Ii. B., 9 Gale., 446 : 12 C. L. B., 431 

^sceeution of decree^ Ap- 

pjioatiovb for — Siep %% aid of execution IS^epeal^ 
:^feot of— On tlie 28tli September 1877 an applica- 
tion was made for execution of a decree On the 8 th 
July 1878 the deciee-holder deposited B2 as nilamee 
fees, -that is to say, costs foi hringmg pro- 

perty to sale in execution of the decree. On the 28tJi 
Maich 1881 a further application for execution of the 
decree was made. Beld that the deposit of B 2 as 
nilamee fees on the 8 th July 1878 was a step m of 
execution of the decree, and that the application of the 
28th March 1881, being within three years from the 
date of the deposit, was not barred by limitation. 

.Whether, masmuch as Act IX of 1871 is 
:^pealed hy Act XV of 1877, and the later Act con- 
tains no provision similar to that contained in section 
1 of Act IX of 1871, Act XIV of 1859 can be said to 
have been repealed in respect of suits instituted be- 
fore tie 1st of April 1873. Eadha Pbosad Sitoh 
®. StJNCTTB LaMi . . I. Ii. B.> 8 Calc., 644 


15. 


. Aet IX of mi, s. 1 ■ 


Avvhcation for execution of decree passed, h^ore 
Act of 1877 came into force -^Application to keep 
alive decree —The plainti:® obtained a decree against 
the defendant in 1872. He first applied for its exe- 
cution in 1874 , and his apphCation was disposed ot 
on the ground that the requisite Court fee had not 
been paid. His next apphcation was in 1876, and it 
was disposed of because no property could be found 
to satisty the decree His third application, made on 
the 10th of March 1879, was one asking merely that 
the decree might be kept ahve He now applied for 
the fourth time on the 26th of November 1881, and 
sought execution of the decree Eeld that the law 
of limitation applicable to proceedings in execution is 
not the law under which the suit was instituwd, but 
the law in force at the date o£ the application for exe- 
cution, in absence of a legislative provision to the 
contrary (such as that contained in section 1 ot Act 
IX of 1871) The law of limitation, therefore, to he 
applied to the application of the 10th March 1879, 
was Act XV of 1877* and inasmuch as that apphea- 
tion did not ask for any step to he taken towards exe- 
cutmg the decree, it was not in accortoce with ai ti- 
de 179, schedule II of Act XV of 1877, and did not 
save the present apphcation from bemg barred 
Mmaiil jPershad Diclit v. Qnja Kant Lahwi, i. 
E KiS dale , di, explained GrrEiTBABAPA Basa- 

^A®.VxBBHAnBABA 7 Bom., 459 

■ Proceeding to enforce judg^^ 

, XV _ 


^ ^ ^ 

ment-^Ack XV of 1877 operates from the date on 
which it came into foice as regards all applications 
made under it* Peharg hall v, Goherdhun Lall^ X. 
L B., 9 Gale., U6, dissented from An apphcation 
for execution was made on the 2nd of March 1872 
In the execution procevding?!* certain properties were 


IiIMIT'ATIOlSr ACT, 1877, art. 179— 

nued, 

1 LAW APPLICABLE TO APPLICATION POB 

EXECUTION — continued. 

attached and a sale pioclamation was issued A 
claim to a poition of the properties was then pi ef er- 
red by third paities, and allowed on the 17 th of June 
1872. The decree-holder failed to take necessary 
measures to bring tbe remainder of tbe propeity to 
sale, and the case was struck off on the 4th of July 
1872 A subsequent application for execution was 
made on the 14th of June 1875. Eeld that the sub- 
sequent application was not barred by the provisions 
of section 20, Act XIV of 1859 Beoharam Dutta 
.i.AblllwIsbd . . I. It. B., 11 Calc., 56 

2 PERIOD FROM WHICH LIMITATION 

RUNS. 

(g) CoiTTiNtroiTS Peoceepinq-s 

— Order refusing execution 

operating as stay of process —A decree-holder applied 
for the sale of certain property then under attach- 
ment in the smt The Court refused to issue piocess 
for the sale, on the ground that the property could 
not be sold, as certain claims and suits respecting it 
were still pending. The claims and suits having been 
determmed, the application was renewed. Moi e than 
three years had elapsed between the date of the oider 
on the first application and the date of the renewed 
apphcation. Eeld that the second application was 
not haired, the order on the fii’st application operating 
simply as a temporary stay of process for the sale of 
the propeity, and there being a pending proceedmg to 
enforce tbe decree during tbe stay Rag-ay a Pishaeli 
V, Aytjmakjibi Maneal Thupan alias Vllia 
Thambeaklb . . , . 4 Mad., 261 

3^3, I Continuing aiiitchment — 

JProoess to enforce decree, — An attachment of pio- 
perty in execution of a deciee operates de die in 
diem as process of execution upon a decree Where, 
therefore, the late Sudcler Court, by an order, dated 
25th July 1855, directed that the judgment- debtor 
should be allowed to remain m the enjoyment of pro- 
perty then under attachment, that an order for the 
sale of the pioperty should he stayed, hut that the 
attachment should continue m force until the fur- 
ther order of the Court, and on 10th May 1868 the 
High Court made on order setting aside the order of 
the Sudder Court, and stated that the assignee of the 
execution- ci editor should he left at liberty to apply 
for execution of the decree,— on an apphcation 
made reversing the decision of the Court below, tbat 
the light to enfoiee payment of the amount due 
under the decree was not barred. Beooks v, Pat- 
TAMiOEi Nanjappa Naiok . . 4 Mad., 316 

But see Ralhika Chowdheain 13 , Lxtkhee 
Chtjnlee Ghose . . 18 W, B., 613 

10 , Continued proceeding . — 

Application struck off, — The effect of an order strik- 
ing off execution proceedings in consequence of an 
adveise decision against the decree-holder under Act 
VIII of 1859, section 246, is no^ to dispose finally of 



( 3473 ) 


DiaSST OP CASES. 


( 3474 ) 


IimraATIOl^r ACT, 1877, art 17B-conh^ 

nued. 

2 PERIOD PROM WHICH LIMITATIO^J^ 
RtJiSrS — continued. 

{a) CoNTunJOiTS Peocbediit&s— cowifmwec? 

the application for attachment and sale . and if the 
result of a regular suit prosecuted with due diligence 
IS a final decree in his favour, and he makes an apphca- 
tion for the execution of this decree, such apphcation, 
whatever its form, is in substance one for the con- 
tinuation of the former proceedings, and is therefore 
not an application to execute the decree within the 
meanmg ot Act IX of 1871, schedule II, aiticle 
167, Pyaeoo Tithoyiidaeinee «j. Hazie Hossein 

[23 W. B., 183 

20. Deoree-holderf 'Refund hy, 

of money paid to satisfy decree — Remval of on~ 
ginal decree — Application, to execute — ^A decree 
having been satisfied by the deciee-holder obtam- 
ing an order for the payment to him of a certam 
sum of money which was deposited m Court in 
his judgment-dehtor^s name, the decree-holder, owing 
to subsequent proceedings of the son ot the judg- 
ment-debtor, had to refund the money which he 
had received He then applied agam for execution, 
hut, many years havmg elapsed since the last proceed- 
ings, was met with the objection that his decree was 
harried by hmitation. Meld that, on a proceeding 
such as this, the old decree, which had been satisfied, 
could not revive. Ajbdool Jtjleel v Ka3^chttn' 
Dossee 24W.K.,143 

21 . Separate decrees — Cont'i’^ 

nued apphcation — Where a plaintiff obtamed se* 
paiate decrees against several persons m respect of 
several duties which they were to perform separately, 
and the plamtiff chose to pioceed in the first instance 
against some, and not against others, in taking out 
execution, — Meld that the proceedmgs in taking at 
different times were not continuous proceedings in 
execution, and that bmitation would run sepaiately 
from the date of the latest action in each case 
CHom>sEx Hxjeeehtje Siis’-as v Heidox Haeaih 

[25W.E,310 

22. Application for execution 

of decree — Decree harred by lapse of time — In a 
decree for possession passed on 19th December 1874, 
the inquiry into the mesne profits was reserved for the 
execution stage Possession having been taken, exe- 
cution was taken out for costs, but owing to dis 
putes among the judgment-creditors the amount 
deposited in Court was not paid out till 7th February 
1868 After this, on 1st June 1870, apphcation for 
further execution was made by assessment of mesne 
profits, upon which attachment was effected Meld 
that, as the application of 1st June 1870 was not for 
a continuation ot the original suit, but for execution 
ot the decree, the judgment-creditor was bound by 
the luies relatmg to execution, but that, even if 
treated as an aiiplication for adjustment of the wa- 
silat, it was lightly rejected by reason of the great 
and needless delay WoDOY Taba CHOWDHEAiiri 
Abbooe Jubbue Chowbhey . 24 W. B., 339 

23. Apphcation for execution 

of decree. — Continued application — An apphcation 


I*IMITATI03Sr ACT, 1877, art 179— 

nued. 

2. PERIOD PROM WHICH LIMITATION 
RUNS — conttnued 

{ a ) COOTiyrOUS PeOCEEDINGS— 

which is pending must he looked upon as a conti- 
; nuous proceeding until it is disposed of Shuexty 
CHITJ fDEE Sen n , Abbool Khye Mahomeb Mohtj- 
TESUE Biblah .... 23^*. K.,327 

24. Continued application . — 

Froceedtng to enforce decree — -It xras the object of 
the Legislatuie m Act XIV of 1859, section 14, with 
regard to the limitation for the commencement of a 

I suit, to exclude the time during which a party to the 
I suit may ha^e been htigating, bond fide and wuth 
, due diligence, before a Judge whom he has supposed 
j to ha\e had jurisdiction, but who yet may not have 
. had it The same principle pre\ ails in the construc- 
tion of section 20 with regard to executions Meldy 
accoidmgly, that a proceeding, takep. bond Jide and 
with due dihgcnce, hefoie a Judge whom the judg- 
ment-creditor believed, bond fide, though erroneously, 
to have jurisdiction, — in this case the Judge himself, 
also, having beheved that he had jurisdiction, and 
having acted accordingly, — was a proceeding to en- 
force the decree wathin the meamng of section 20. 
Hiea Lal d. Badei Das . I. Ii. B., 2 AH., 792 

25. Application for execution 

of decree — On tha 26th June 1867 a decree- holdei 
apphed for execution of his debree A notice was 
thereupon issued to the j’udgment-debtor to show 
cause, on the 13th of July 1867, why the decree 
should not be executed against him. The judgment- 
debtor not appearing to show cause on the IJth 
July 1867, the Subordinate Judge of Surat ordered 
a wanant to be issued. Subsequently, on the same 
day (13tk July 1867), the decree-holder apphed to 
the Court to stop all tuither proceedings m the case, 
on the ground that the judgment-debtor had pro- 
mised to satisfy the deciee The decree, however, 
remaimng unsatisfied, the judgment-cieditor, on the 
12th July 1870, presented a second application for 
execution The Subordinate Judge rejected it as 
harred under section 20 of Act XIV of 1859, as it 
was beyond three years from the 26th June 1867, the 
date ot the previous apphcation On appeal the Dis- 
trict Judge confirmed the older Ou special appeal 
the High Couit reveised the (jrders of both the lower 
Courts and held the proceedings to have commenced 
on the 26th June 1867, and continued till the 13th 
July 1867, on which day the judgment-debtor was to 
show cause, and up to which day, therefore^ the 
judgment-creditor must be considered as going on 
with one and the same pioceeding, as the first Court 
actually made an order for a wasrant to issue on that 
day Damobhae Laehmibas c. Gebabbas Lab- 
OHAi ..... 9 Bom., 254 

29, Decree remaining under 

attachment — The period during which a decree 
remains under attachment should not he deducted 
from the time withm w^hich proceedings must be 
taken for the execution of the decree. Chand% 
Rrosad Nandi v. Ragkunath DhaVy 5 B. A R , Ap.y 
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LIMITATI03!T ACT, 1877, art. 179--eonh^ 

nued. 

2. PERIOD FROM WHICH LIMITATION 
RUNS — contimed 

(a) CONTINirOUS 

52, dissented from. Azmuddijit v Mathitbabas 
(jOtaedhanbas Gblabbas . 11 Bom., 206 

27* Applieaiton for ex ecu-- 

Hon of dei ree — Continuing proceedings, — A decree- 
holder applied for execution on the lObh of October 
1871 On the 24th of Februaiy 1872 he made an 
application to the Court executing the decree, that 
the case should be taken o:ffi the fie for the present, 
but that the attachment which had been issued 
should be kept m force. The apphcation was grant- 
ed, but the formal order, as drawn up, though it 
recited the apphcation, was merely to take the case 
oS the file. On the 6 th of February 1875 the decree- 
holder applied for further execution It was objected 
that execution of the decree was barred by hmitation, 
but it was held that limitation did not apply, as the 
petition was for the continuance of the suspended 
proceedings and not for fresh execution Gobami 
8AHTJ V . Chitttee Bhooj Pattjck 

[3 0. B. B., 261 

28. Application for execution of 

decree, — Reversal of sale in execution — A obtained 
a deciee against JB on the 21st of June 1871, and 
apphed for execution on the 10th of July following 
On the 2nd of October of the same year property at- 
tached under such execution was sold, and, the sale- 
proceeds being paid over to A , the execution pi oceed- 
ings were struck ofi the file on the 28th of July 
1872. On the 14th of May 1873 B. obtained an 
order setting aside the sale and for refund of the 
sale-proceeds A, thereupon, on the 22nd of December 
1874, again apphed to execute his decree Held that 
such application was in substance one simply to con- 
tinue the proceedings already set on foot by the first 
apphcation for execution, and, theiefore, the light to 
execute the decree was not barred by the law of h- 
mitation Issttebeb Dassbb t?. Abbool Kbabak 

[I* L. K., 4 Calc., 415 : 3 C* L. B„ 46 

29. Execution of decree , — 

Proceedings to enforce detree — Held by a Full Bench 
(Pbaeson, J , dissenting) that an application to exe- 
cute a decree against a 3 udgment-debtor’s property, 
made moie than three years after the last apphcation 
for execution, was not barred by hmitation under 
arti^B 167, schedule II, Act IX of 1871, when the 
last apphcation was interrupted by a successful 
objector against whom the decree-holder had to bring 
aregidai suit and succeeded iu obtaining a decree, and 
that the renewed application to execute withm three 
years from the date of the decree in the said suit w’as 
not a fresh apphcation for execution against the judg- 
ment-debtor, but a continuance or revival of the 
previous apphcation interrupted by the objector 
Per Pbaesok, tJ, contra, that under article 167, 
schedule II, Act IX of 1871, execution of decreewas 
barred. Paeas p Gaebnee 

[I. B. B., 1 All., 855 


LIMIT ATIOH ACT, 1877, art. 179 — conti- 
nued 

2. PERIOD FROM WHICH LIMITATION 
RUNS — continued, 

(a) CoKTiNTTOtrs PaoOEEBiNQ-s — continued. 

30 ■■ — Application for execution 

of decree — Remcal — Behkan Agriculturists’ Re- 
lief Act, 1879 and 1881, s 48— On 20th .Tuly 1871 
the plaintiffs obtained a decree against the defend- 
ants for the sum of R4,083 and foi the sale of their 
mortgaged property On the 16th July 1877 the 
plaintiffs apphed foi execution The application 
was granted, the property was attached, and the sale 
was fixed for the 30th November 1878. On the 18th 
Novemhei 1878 one of the defendants apphed for a 
postponement of the sale nntil harvest time, when he 
said he would pay the amount of the decree The 
sale was accordmgly, with the plaintiffs’ consent, 
postponed to the 31st May 1879. On the 13th 
June 1879 the plaintiffs informed the Court that 
negotiations were proceeding between themselves and 
the defendants for the settlement of the decree, and 
prayed that their application of the 16th July 1877 
might be struck off , adding that, if the negotiations 
failed, they would present a fresh apphcation The 
negotiations for settlement proved abortive, and the 
case being one to which the Dekkan Agriculturists’ 
Rehef Act (XVII of 1879) apphed, the plaintiffs 
took steps to obtain a concihator’s certificate These 
proceedings occupied the peiiod from 3id July 1880 
to the 19th January 1881 The certificate was 
granted on the 1st December 1881. On the 13th 
December 1881, more than three years after the 
date of the previous application, — mz, 16th July 
1877, — the plaintiffs made the present application for 
execution The defendants contended that it was 
barred by limitation Held that the application 
was not barred As it was understood between the 
parties when the application of the 16th July 1877 
was struck off on the 13th June 1879, that, if nego- 
tiations failed, a fresh application should he piesent- 
ed, the application of the 13th December 1881 was 
to he regarded as an application for the levival of 
the old execution proceedings. But, in any case, the 
application by the defendant, of the 18th November 
1877, for a postponement of the sale of his property 
when he promised to pay the amount of the decree, 
was an admission of the plaintiff’s right to execute 
the decree within the contemplation of section 19 of 
the Limitation Act (XV of 1877), and created a new 
period of hmitation, which would ordinarily have 
expired on the 18th November 1881 As, however, 
by the provisions of the Dekkan Agricultuiists’ 
J^hef Act the period during which the conciliator 
was endeavourmg to effect an amicable settlement — 
VIZ., from 8th July 1880 to 1st December 1881 — 
would have to be deducted, the piesent apphcation 
was within time. VbjXEAtbav Bapu v Bubshto- 
ViTHABsuTGt . . . I. L. B , 10 Bom„ 108 

31 . 

Civil Procedure Code, s, 

583 — Execution of decree — Decree enforcing the 
right of pre-emption — Non-payment of purchase- 
money decreed hy Appellate Court — Restitution of 
purchase-money paid under lower Courts decree — 
Application for restitution — Revival of appUca- 
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liXMOTATIOlSr AO% 1877, art 

nued, 

2. PERIOD FROH WHICH LIMITATION 
RUNS — continued 

(a) Co^"TII^JOI^a ^oCEEmucQa—conimued. 

tion — A decree for pre-emption was passed condi- 
tionally upon payment by the decree-bolder of 
Rl,139, and in July 1880 tbe plaintiff paid this 
amount into Court, and it was diawn out by tbe de- 
fendant in August 1881 Meanwhile, in July 1881, 
tbe High Court in second appeal raised tbe amount 
to be paid by tbe plaintiff to R2,400, but tbe plaintiff 
allowed tbe tune limited for payment of tbe e's:cess 
difference to elapse without paying it, and tbe deciee 
for pre-emption thereupon became dead In May 
1883 tbe plaintiff applied in tbe execution depait- 
ment for the refund ot tbe deposit which bad been 
drawn and retained by tbe defendant This applica- 
tion was granted, and tbe defendant ordeied to re- 
fund, and this order was conbrmed on appeal in 
January 1885, and by tbe High Court in second ap- 
peal m May 1885. Meanwhile tbe first Court b^ 
suspended execution of tbe order pending tbe result 
of tbe appeal, and m December 1884 removed tbe 
appbcation temporarily from tbe pending ” bst In 
February 1885 tbe plaintiff applied for restitution 
of tbe amount deposited, asking for attachment and 
sale of property belonging to tbe defendant This 
appiickition w'as dismissed as barred by limitation 
jkeld that this appbcation was only a revival of tbe 
application, of May 1883 which was within time 
Reldf also, that tbe plaintiff was, in tbe sense of sec- 
tion 583 of tbe Cml Proceduie Code, “a party en- 
titled to a benefit by way of restitution under tbe 
decree’’ of tbe High Couifc of July 1881; that it 
was a necessary incident of that decree that be was 
entitled to lestitntion of tbe sum which be bad paid 
as tbe sufficient pi ice under tbe decree of tbe lower 
Appellate Court , that be was competent undei section 
583 to move tbe local Court to execute tbe appellate 
decree in this respect in bis favour “accoiding totbe 
rules prescribed tor tbe execution of decree in suits , 
that be did this in May 1883 by an application 
made according to law in tbe proper Couit in tbe 
sense of article 179 of tbe Limitation Act , and that 
bis present application to tbe same effect, being 
within three years from that appbcation, i\as within 
time. Kand Ram r. Sita Ram 

R.,8An.5 545 

32. — Application for execution 

of decree — Step %n aid of execution — G sued A”, as 
tbe legal representative of her deceased husband, S , 
on a bond executed by 8* in bis favour, and obtained 
a decree Subsequently be sued K, on a bond which 
she bad personally executed m bis favoui, and obtain- 
ed a decree On tbe 7tb September 1875 be appbed 
for execution of both these decrees, and 8 ’s landed 
estate, which stood recorded in name, was at- 
tached. This estate was sold on tbe 20tb February 
1877, being put up for sale m one lot, m satisfaction 
of both decrees, in accordance with an application 
made by Q. on tbe 16tb February, and was pur- 
chased by G for tbe amount of tbe decrees. This 
sale was subsequently confirmed, and on tbe lOtb 
December 1877, satisfaction of tbe decrees was entered 


DIMITATIOTT ACT, 1877, art 170— 

nued 

2. PERIOD FROM WHICH LIMITATION 
RUNS — continued 

(«) Continuous Peoceedings — continued, 

up, and tbe execution proceedings struck off the file. 
Subsequently three of tbe heirs of S, m one ease, 
and two in another, instituted suits against Q claim- 
ing to recover from him such portion of tbe proceeds 
of tbe sale of S property as bad been appropriated 
to tbe discharge of G decree against 8., and such 
heirs obtained decrees for certain sums, which G, 
^\as obliged to pay. Q. thereupon, on tbe 16tb May 
1879, applied tor execution of bis decree against S. 
Held that such application was not one in continua- 
tion of that made on tbe Vtb September 1875, but 
was a fresh application, and tbe appbcation made by 
G on tbe 16th February 1877 was not one for a 
step in aid of execution, within tbe meamng of article 
179, schedule II of Act XV of 1877, from which 
bmitation could be computed, and tbe appbcation of 
tbe 16th May 1879 was barred by libntation J?y- 
aroo Ttihohildarinee v. Nazir Sosseinf 23 W. JS., 
18B ; Faros Fam v Gardner^ I L. F , 1 All , 3od ; 
and Issurree JDassee v Abdool Fhalah, I Z F,, 4 
Calc , 415, distinguished by Straight, J Khate- 
UN-NissA V Gauei Shakhae I. L. B., 3 AIL, 484 

33. Futile attachment of pro- 

perty — Subsequent application for arrest — In 1874 
tbe appellant attached certain immoveable property 
of bis judgment-debtor, tbe respondent Tbe at- 
tachment "was disputed, and ultimately, on tbe 16tb 
July 1875, was raised. In the same year tbe appel- 
lant brought a suit for a declaration that tbe proper- 
ty in question was bable to attachment, which was 
fomlly rejected on the 8tb July 1880 On tbe 30tb 
November following, tbe appellant applied for tbe 
arrest of tbe respondent Tbe lower Court rejected 
tbe application as net being made within three years 
of tbe decree, as provided by Act XT of 1877, sche- 
dule II, article 179 On appeal to tbe High Court, 
— Keld that tbe execution process last applied for 
was distinct in its nature from, and m no vray a con- 
tinuance or reiuval of, tbe previous proceedmgs in 
execution, and was, therefore, made too late, more 
than three years having elapsed since tbe passing of 
tbe deciee Keishnaji Raghunath t? Anandeav 
Bailal Kolhalkab . I. L. B., 7 Bom., 203 

34, Application for execution 

of dec7 ee — On tbe 16tb September 1879, A , in exe- 
cution of a decree against V , appbed for attachment 
and sale of certain land, and on tbe 8tb of January 

1880 tbe sale was confirmed Tbe purchaser, bavmg 
learnt that V bad no title to the land, brought 
a suit and obtained a decree cancellmg the sale on 
the 2nd April 1881, and on tbe 2nd of November 

1881 obtained an order for restitution of the pur- 
chase-money, which was thereupon paid to him by 
A On tbe 2nd March 1883 A, appbed for execution 
of tbe decree by arrest of FI Held that this ap- 
pbcation was barred by limitation. Khair-un-mssa 
V Gauri Shanlcar, I, Z* F , B All , 484, followed. 
Faros Fam v. Gardner, I L, F , 1 All,, 355, dis- 
tinguished. VlEASAMI V, AtHI 

[I.Ii.B.,7MaiL,695 
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limitation act, 1877, art. llQ-corOi- 
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2 pebiod from which limitation 

continued. 

(a) COKTUrrOirS PBOOEBDINaS— 

OK -■ Af plication for execution 

of decree— I>ecree for posaesnoti -upon paymerd of 
Mortgage amount and value ofvmprovemenU 
7eaZ on aeceriavnvng value f fmprovemenU^ 
a decree for redemption of a Malabar kanam 
easel it was oidered on tke 12tli December 1879 
Ifet tbe defendants sbonld put 
session of the land upon payment I’y 
defendant No 1 of tbe moitgage amount, and of the 

ralne of found 

tion, to such of the defendants as should 
Sd On the 12th August 1880 &e plamtifE ap- 
■phed for execution, and on the 23rd September 1881 
an order was passed that execution should issue on 
SySltinto Court by the plaintiff of the mortg^e 

ai^nt and the value of improvements which h^ then 
beeAscertained The plaintiff having failed to deposit 
Le said amount, the apphcati^ for execution was 
struck off the file on the 10th November 1881 On 
tL 8 th December 1883 the plaintiff appM agam 
for execution, and objection was taken that the ap- 
pUcation was barred by hmitotion. SeU that the 
apphcation was not barred gpX 

Sossein V Muieedunnusa, I L. £.,4 Calc , bdH, 


limitation act, 1877, art. 179, cl. 2- 


approved Kbishhak v. 137 

e 

(j) Where thebe has been ah Appeae 


oQ - (^^^-^:Ber%odffom which 

ImdaUon r««r-The words “Wdgment, decree, or 
order" in section 20 meant a W^S“ent, decree, oi 
order which could be ei^oiced by execution Bipeo 
Doss Gossirs * Chundbb Sibto Bhottachi^ee 
[B. L. B., 7 

The three years’ limitation prescribed by section 
90 Act XIV of I''' 59, counted from the date of the 
final decree of f^the Appellate Court, m a in 
which the ludgment-debtor had appealed against the 

inal dlreV Hubbb Svmmo Ba~b - 
Eambssitb Baubbibe . . 6 w. B.., Aus., eo 

Skami Mahomed ® «7 

[2 B. L, B, Ap., 22 : U W. B., 67 

Gbish Chhtoeb bIhbejbb o 

CHOWDHBAIlf . . • 11W.K,8A» 

Mahomed Bhssebboodiah ® 

I>HBX • • • * " 

BHDDEO ®. GW SIHGH ^ 

Provided (as was held under Act XIV of 1859) the 
decree-holder bad opposed the appeal, Bukeohath 
OHUCHEEBHTTY XIEHOHEE SiHG-H BS^ 7 

Rah RutttinBaheejee^? 

WAEBE Gobxkd . . 6 w. B., Mis., 95 

Where the appeal wins dismissed for default, it was 
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held the order was not a new decree fiom which 
hmitation began again to run. Vieasamt Mtjlam 
V Manqmmantahmal . . 4: Mad., 32 

Bipeo Doss Gossain v Chttnbeb Sihtte Bhtjtxa- 

OHAEJBE , ^ 

[B. Ii. B., Sup. Vol, 718 : 2 Jur., 
353". S., 248 : 7 W, R., 521 

Under the present Act it expressly counts fiom 
the date of the order made on appeal, which is in ac- 
cordance with the cases of Aettna Chblla 
YAN V. Velldayan ... 5 Mad., 215 

and Bapueay Krishna v, Mabhayeat Rameay 

[5 Bom., A. O., 214 

37 ^ ^Period from which 

limitation runs — Where a contest is laised be« 
tween a deciee-holder and a judgment-debtor as to 
service of notice, execution proceedings cannot be 
carried on further till the question is decided, and 
limitation in respect to future proceedings must run 
from the date of such decision Stjeoop CHUNnEE 
Roy z3 Goltjok Chhnlee Dhub .MW. B., 477 

30 -I - ■ — Wmal decision of 

Court wheret, proceedings are contested — So ^^ng as 
an actual contest is going on between a decree-holder 
and mdgment-debtor as to the judgment, limitetion 
must he computed from the final decision of the 
Court Dhieaj Mahtab Chtjnd Bahaehe n. Bijl- 

EAM SiNOH Baboo -on 

[5 B. L. B., all ‘ 14 W. B., !*• C., 21 
18 Moore’s I. A., 479 

Chotay Lal «. Ram Dyal . 2 IST. W., 482 

Molhoosooditn Mookeejbb V Kietee Dundee 
Ghose . . . . 18W. B., 7 

33 . J)ate of final decree, 

suit was dismissed with costs in a Court 

of SmaU Causes, after which an application for 
a new trial was rejected, and subsequently another 
application was made for a new trial and refeired by 
the Judge to the High Court, the result being the 
rejection of tbe application, After this detendant 
applied for execution for the costs. Seld that the 
decree became final and conclusive when the Judge 
rejected the last application m accoidance with the 
decision of tbe High Court, limitation beginning to 
run from the date of such rejection. Pean Kisto 
Banbejeb V, Httzimoobleen . 9 W. B., 397 


40. 


Decree of Small 


Cause Where a Couit of Small Causes 

delivered final judgment and decree on the whole 
matter in dispute, and more than a year, but less 
than three years, had elapsed from the date of the 
decree without any proceeding having been taken 
upon it, — JS.eld that section 20, Act XIV of^ 
applied and not section 22 , and that the plaintiff s 
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application for a warrant in execution of tlie deciee 
was not Jiarred by lapse of time. Ptjhchahaha 
Chbtti Ramah Chetti . . 1 Mad., 446 

41. — — ApphcaUon for exe- 

cution recognising decree on appeal — An applica- 
tion for execution of tbe decree in the original suit 
and proceedings thereon, which, without formally 
and expressly aslang for execution of the decrees m 
regular and special appeal, recognised those decrees, 
and sought rehef consistent with the final deciee, can 
be 3 udicially recognised as a proceeding for the pur- 
pose of executing the final decree Azmitdlih -z?, 
Hathxfeahas Govaedhahhas Gflabdas 

[11 Bom., 206 

42. — Application for exe^ 

euiton of decree — ^A decree wus passed in June 
1851. Application was made for execution on the 
21st July 1861, and from that date applications were 
made, at various intervals, each less than three years, 
up to 1868. Upon different grounds all the apphca- 
tions were rejected, but tbe last order was reversed 
on appeal by tbe Civil Judge Bield that the last 
application was not barred hy the Limitation Act. 
KaBUPPAKAH U. MHTHXfKHAH SeBVEY 

[6 Mad, 105 

43. — Execution of decree 

— The words “where there has been an appeal” 
in clause 2, article 167 of schedule II of Act IX of 
1871, contemplate and mean an appeal from the de- 
cree, and do not include an appeal from an order 
dismissing an application to set aside a decree under 
section 119 of Act VIII of 1859 Sheo Peasab t? 
Ahettbh Sihg-k . . • 1. Xi B , 2 AIL, 273 

44. — Application for exe- 

cution of decree for refund of costs — ^Proceedings 
to determine whether exemption from costs was per- 
sonal or in representative character — On an appli- 
cation for refund of money deposited as costs, ivhich 
was alleged to be barred by limitation, — Seld that, 
as litigation was protracted betw een tbe parties for 
many years, and tbe question of liability for costs 
remained unsettled all that time, limitation would 
run, not from the date of the original order entitling 
applicant to a refund, but from the date of the eou- 

« elusion of the proceedings in the final appeal Mttl- 
LiCK Mamomeb Yahoob V, Chowbhry Shaikh 
Zhhooehl Hir<i . . ,25 W. R,, 309 

45. Date of final decree 

— A. obtained a Jomt and several money-decrees 
against four defendants, on the 12th November 1872 
One of the defendants preferred an appeal, and the 
decree, as against him, was set aside hy the High 
Court on the 19th Pehruary 1875 Subsequently, 
on the 1st of August 1876, A sued out execution 
against the three defendants who had not appealed. 
Meld that A ^s suit was not bailed by hinitation, as 
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the final decree in the original suit wnthm the mean- 
ing of article 167 of Act IX of 1871 was the decree 
as amended by the High Court on the 19th of Pebru- 
ary 1875. Gchgahoyee Basses v Shib Skhkub 
Bhttttachaejee . . 3 O. Ii. B., 430 

46. — Execution of decree^ 

— Final aecree of Appellate -The Munsif 

ga\e the plaiutiffs m a suit for possession of land 
and tor mesne profits a decree for possession, but dis- 
missed the claim tor mesne profits An appeal was 
preterred to the Judge, who afiirmed the decree for 
possession and remanded the case to the Munsif, un- 
der section 351 of Act Till ot 1859, to determine the 
mesne profits due to the plaintiffs The Munsif ga\ e 
the plaintiffs a decree for certain hiesne profits. 
Subsequently a special appeal was prefened to the 
High Court agamst the Judge^s decree. While this 
was pending, an appeal was preferred to the Judge 
agamst the decree of the Munsif for mesne profits, 
and on the 7th June 1873 the plaintiff again ob- 
tained a decree for mesne profits Finally, on the 6th 
March 1874, the High Court modified the Judge’s 
decree foi possession, hnt did not interfere with the 
order of remand Meld, on the plaintiffs applying 
for execution of the Judge’s dec^^ee, dated 7th June 
1873, that the limitation for the execution of such 
decree ran, not from the date of such decree, but from 
the date of the High Court’s decree, w'hich was the 
“ final decree of the Appellate Court,” and the only 
“final decree,” within the meaning of article 167, 
schedule II of Act IX of 1871 Imam Ali v. Ba- 
sATJNBHi Ram . . I. Ii. B., 1 All, 608 

47 > — Execution of decree, 

— Where there has heen an appeal — The words 
“where there has been an appeal” m clause 2, 
aiticle 179 of schedule II of Act XV of 1877, do not 
contemplate and mean only an appealrfrom the decree 
of which execution is sought, hut include, wdiere 
there has been a review ot the judgment on which 
such decree is based, and an appeal from the decree 
passed on such review, such appeaL Meld, therefoie, 
where there had been a review of Judgment, and an 
appeal from the decree passed on review, and such 
decree having heen set aside by the Appellate Court, 
application was made for execution ot the original 
decree, that time began to run, not from the date of 
that decree, hut from the date of the decree of the 
Appellate Court. Sheo Frasad v, Anrudh Singh, J. 
L R, 2 AIL, 273, distinguished. Naesingh Sew^ak 
S iHGH V , Mabho Bas . L Ii. B., 4 AIL, 274 

4 ^^ Mxecution of joint 

decree against two or more defendants , — In a suit 
for possession of land brought hy A agamst B , C. 
and B., a decree was passed on the 14th of April 
1874 for possession and costs agamst B , C , and B. 
Jointly This decree was afterwards reversed on an 
appeal by B, who alone claimed the property. A. 
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then preferred a special appeal to the High Court, 
and on the 29th June 1877 the decision of the Judge 
was reversed, and the decree of the Court of fiist 
instance restored On the 30th December 1B78 A. 
applied to the Court of first instance for execution to 
issue against C and D foi the costs specified in the 
decree passed on the 14ith April 1874 C and D 
successfully objected m the Court of first instance 
and the lower Appellate Court that more than three 
years having elapsed since the date of the decree, the 
decree for costs could not be executed, the application 
for execution being barred by article 179 of sche- 
dule II of Act XT of 1877 Beld, on appeal to the 
High Court, that, inasmuch as B*s appeal had 
related to the whole case, and the decree obtained by 
hiTn dismissing the suit would, if not reversed, have 
deprived A of hxs right to any costs at all, A , upon 
succeeding in gettmg the origmal decree restored 
upon special appeal to the High Court, was entitled 
to execute such restored decree at any time within 
three years of the order of the High Court. Mtjl- 
iiiOH Ahmed Ztjmma alias Tetttb o, Mahomed 
SXED , I. Tj. B., 6 Calc., 194 : 6 C* I*. B., 573 

- Appellate Court 


- 

Execution of The meaning of paragraph 2 to 

article l79 of the second schedule of Act XV of 1877 
is, that where there has been an appeal, the period of 
limitation is to run from the date when the Court to 
which that appeal has been preferred passes an order 
disposing of the appeal The words "Appellate 
Court” signify the Court or Couxts to which the ap- 
peal, mentioned in the article, has been preferred, 
Wazir Mahton V , Lhlit Sinq-h 

[1. L. B., 9 Calc., 100 

50 ^ — — - jExecution of decree 

— Rejection of appeal as not being properly 
stumped — Where there has been an appeal;^ ^o,— 
Where an appRcation for appeal was presented to 
the High Court, but rejected ’owing to the memo- 
randum of appeal being insufficiently stamped,— 
that, under such circumstances, there had not been 
an appeal or a final decree or order of an Appellate 
Court within the meajnng of article 179 (2) of the 
Limitation Act, so as to give a period fiom which 
hmitation for execution of the decree appealed from 
could run, Dianat-dllah Beg- p, Wajid Ali Shah 
ri.Ii.B.,6AU.,438 


- — Applioaizon for exe- 
miion of d^ecree — B , the mortgagee of certain pro- 
perty, sued if., the mortgagor, and 71, to whom a 
]^rt of the mortgaged property had been transferred 
- by sale, for the mortgage-money, and the sale of the 
mortgaged property. On the 24th September he 
obtained a decree, which directed N to pay the 
money, and that it might he realised by the sale of 
the mortgaged property, T appealed contending 
that as the instrument of mortgage was not regis- 
tered, it was not receivable as evidence of the mort- 


gage, and therefore the sale of the property had been 
improperly ordered. T did not appeal The Court 
of first appeal allowed this contention and set aside 
the Older for the sale of the property. The mort- 
gagee preferred a second appeal, and on the 15th 
January 1880 the Court of last appeal modified the 
decree of the lower Court, directing that a part of 
the mortgage-money might be recovered by the sale 
of the mortgaged property On the 14th September 
1882 B. applied for execution of the decree against 
N, Seld that the period of limitation for the ap- 
phcation was governed by article l79 of the Limita- 
tion Act, and such period would run from the ^nal 
decree of the Appellate Court. Basant Lal p, Naj- 
MUNNISSA Bibi . . I. Xi. B., 6 All., 14 

52. Date from which 

limitation runs — Application to take money out of 
Court — Plaintiff obtained a decree against defend- 
ant on the 24th November 1875, and on the 14th 
October 1876 he got execution and sold some lands 
of the defendant On 9th February 1877 he applied 
to the Court for payment thereout of moneys lodged 
by the purchaser, and on that day got the money. 
In the meantime an appeal was presented by the 
defendant and dismissed on the 28th March 1877. 
The present application for execution was made on 
the 7th February 1880. Eeld that article 179, 
clause 2 of the Limitation Act of 1877, which fixes 
the date of the order of the Appellate Court, when 
there is an appeal, as the point from which the three 
years is to count, applied and that the plaintiff was 
therefore in time When there is no appeal, the date 
of the decree or of application is the point from 
which limitation counts, hut not when theie is an 
appeal Reid, further, that the application by plain- 
tiff to the Court (9th February 1877) for the money 
paid in by the purchaser was a step taken to aid in 
the execution of the decree. Venkatarayalit p 
Naeasimbla . . • I, L. R., 2 Mad,., 174 

53 ^ — Decree of Eigh 

Court confirmed by Brivy Council, Application 
for execution of —Where a judgment-debtor who 
has appealed to the Privy Council obtains a rule 
msi fiom the High Court suspending execution until 
security is given, and this rule is subsequently made 
absolute, it does not operate against the decree- 
holder in the matter of time limitation not i mining 
against him until the result of the appeal is known, 
or the rule otherwise falls to the ground Gtjnesh 
Dhtt Singh p, Mitgnbbram Chowdhry 

[19 W. B., 186 

54, — — Application for exe* 

cution of decree — Order of Bripy Council, — Eeld 
that the words "appeal ”and "Appellate Court,” 
article 179 (2), schedule II of Act XT of 1877, 
include an appeal to Her Majesty in Council. Eeld, 
therefoie, where an appeal had been preferred to 
Hei Majesty in Council from a decree of the High 



( zm ) 


DIGEST OF CASES. 


{ S486 ) 


BOUTATIOH act, 1877, art. 179, ci 2— 

continued, 

2, PEfilOD FEOM WHICH LIMITATION 
RUNS — continued, 

(5) WhEEB thebe BAS BEEN AN APPEAB— 
continued 

Court dated the ISth August 1871, and the High 
Court’s decree was aMnned % an order of Her Majesty 
in Council dated the 12 th August 1876, and applica- 
tion for execution of the High Court’s deciee was 
made on the 15th July 1879, that, under article 179 
(2), schedule II of Act XY of 1877, the limitation of 
such application must be computed from the date of 
the order of Her Majesty in Council. Naesing-h 
Das V, Nabain Das , . I. L B., 2 AIL, 763 

55, — “ Appeal “ Appel- 

late Couit^^ — Order of Pi ivy Council — Applica- 
tion for execution of decree term "appeal” 

in article 167 of schedule II of the Limitation 
Act (IX of 1871) includes an appeal to the Privy 
Council, and the term "Appellate Court” in the 
same article mcludes the Judicial Committee of the 
Pnvy Council sitting for the purpose of hearing 
appeals from orders passed by British Courts in 
India, Where an appeal had been preferred to Her 
Majesty m Council from a decree of the High Court 
r^rersing the decree of the Court of first instance, 
and the High Court’s decree was affirmed by an 
order of Her Majesty m Council dated the 15th 
February 1873, and an apphcation for execution for 
the High Court’s decree was made on the 17th No- 
vember 1875, more than three years after the date of 
the decree, but within that period of the order of 
Her Majesty m Council , — Ueld that, under article 
167 of schedule II, Act IX of 1871, the limitation for 
such application must be computed from the date of 
the order of Her Majesty in Council, and conse- 
quently that the application for execution was not 
barred. Gopaii Sahu Deo « Joybam Tewaby 

[1. li. R., 7 Calc., 620 : 9 C. L. B., 402 

50, Appeal Ip one of 

several defendants — Execution of decree, — Appli- 
cation for execution against defendant who has not 
appealed —On the 11th July 1877 a decree was 
made against B, and the defendants m a smt, 
against which J. alone appealed, such appeal not pro- 
ceeding on a ground common to him and 3 The 
Appellate Court affirmed such decree on the 20th 
November 1877. On the 23rd September 1880 the 
holder of such decree apiffi^for execution against B, 
*Meld that, so far as ^^as concerned, limitation 
should be computed from the date of such decree, and 
not from the date of the decree of the Appellate 
Court, and such application was therefore baired by 
limitation Sano^eam Sing-h v, Bujhabat Singh 
[I. Ii. B., 4 AH, 36 

57, n , — Appeal hy some only 

and not all of the defendants. — Amendment of 
decree, — Review of judgment,— On the 7th July 
1864 a District Court gave the plamtiffi in a suit a 
decree agaiust all the defendants, including B. All 
the defendants appealed to the Suddor Court from 
such decree, except B, The Sudder Court, on the 6th 
March 1865, set aside such deciee and dismissed the 
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suit. The plaiatiffi appealed to Her Majesty in 
Council from the Sudder Court’s decree, all the de- 
fendants except B being respondents to this appeal. 
Her Majesty in Council, on the i7th March 1869, 
made a decree re\ersiiig the Sudder Court’s decree 
and restoring that of the District Court. On the 9th 
October 1869 the plaiatiffi applied for execution of 
the District Court’s decree, and** such decree was 
under execution up to July 1872 On the 9th Octo- 
ber 1874 the plaintiff applied for amendment of such 
decree m certain respects, it being incapable of exe- 
cution in those respects B w as a party to this pro- 

ceeding. On the i6th August 1876 such decree was 
amended 5 and the plaintiff subsequently applied for 
its execution as amended against all the defendants 
Meld that the application of the 9th October 1869 
was within time, computmg from the date of the de- 
cree of Her Majesty m Council — Ckedoo Lai v 
Mand CoomarZal^ 6 W. M., Mis , 60, Also that the 
application to amend such decree, being substantially 
one for review of judgment, gave, under article 167, 
schedule II of Act IX of 1871, a period from which 
limitation would run in respect of the subsequent 
application for execution, which was therefore within 
time. Kishbn Sahai c. Collectob of Allahabab 
[I.L.3^4A1L, 137 

58. Apphcation for pos- 

session and mesne profits after execution of de- 
cree %s harred,’^A,i as purchaser of a decree against 
B , applied for execution thereof, and having caused 
five fields of B* to be sold in execution, purchased 
four of them at the Court sale, and one from an exe** 
cntion-purchaser. On 10th July 1871, however, the 
High Court, in an appeal by R., held A application 
for execution to have been time-barred, and reversed 
the orders of the two lower Courts A, having been 
put in possession of the fields under the orders of 
lower Courts, B., on a reversal of those orders by the 
High Court, applied on 9th July 1874' to have the 
fields restored to him, together with the mesne pro- 
fits accruing during the time of his dispossession. 
The first Court awarded the fields to B, with mesne 
profits; but the District Judge on appeal held B 
application barred under Act IX o{ 1871, schedule II, 
clause 166. Meld by the High Court that the excep- 
tion in clause 166 of schedule II of the Limitation 
Act, IX of 1871, was not restricted to any parricu- 
lar species of appeal; that B,'s application fell within 
clause 167, and not within clause 166 ; and, there- 
fore, was not barred. Umiashanbab Lakhmibam 
u. Geotalal Yajeeam • I. Ii. E., 1 Bom., 19 

50, - Application for exe- 

cution of decree,^ A,, the judgment-debtor, opposed 
an application made by B., the judgment-creditor, 
for execution under a decree. This objection was 
overruled on the I7th January 1876 The appeal by 
A, from this order (B, being repiesented and opposing 
A.^s appeal at the hearing) was dismissed on the 2nd 

5 X 
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October 1877. On a second application for execu- 
tion made by JB, on tbe 18tb March 1879, — Seld 
that such application was barred under article 179, 
schedule II, Act XV of 1877. Kbisto Coomab Na& 
V Mahabat Khan . , I. Xi, B.., 5 Calc,, 595 

00. Appellate order in 

execution — The holder of a decree for possession 
and partition of a share of certain immoveahle pro- 
perty, dated the 19th January 1878, applied for 
execution on the 2nd February 1878 An order was 
made by the Court of first instance, from which the 
decree-holder appealed The Appellate Court, on the 
18 th Septemher 1878, reversed the order of the first 
Court and directed that the partition of the property 
should be e:^ected by lots, and remanded tbe case for 
that purpose. The first Court proceeded to carry out 
the order of the Appellate Court, but eventually 
struck off tbe case, on tbe 15th February 1879, as 
the decree-holder failed to appear personally when 
ordered to do so On the 13th September 1881 the 
legal representative of the deceased decree-holder, 
who had meantime died, applied, with reference to 
the order of the Appellate Court dated the 18th Sep- 
tember 1878, to have lots drawn m accordance with 
that order ikeld^ on the q^uestion whether this appli- 
cation was barred by limitation, that, if it were 
legarded as nothing more than an apphcation for 
execution of the original decree, it might be baired, 
inasmuch as it had been made more than three years 
after the date of the last apphcation, and it was 
doubtful whether the 2nd clause in the 3rd column 
of article 179, schedule II of Act XV of 1877, would 
apply, since the appeal there referred to is probably 
an appeal from the deciee or order of which execu- 
tion IS being taken, referred to in the first clause of 
that article, and not an appeal m course of execution 
of that decree or order , that, however, the order of 
the Appellate.Court dated the ISth^ Septemher 1878 
was itself of the nature of a decree and capable of 
execution, and for the execution of which an applica- 
tion could be made to which that article would apply ; 
that the application m question should be regarded 
as one for execution of that order , and that there- 
fore, so regardmg if^ it was within time. HxtLasi u. 
Maihtj .... 1. 1.. B., 6 AU., 236 

01. Decree** — Order 

rejecting memorandum of appeal for deficiency of 
Court /ee.— An appeal from a decree, dated the 
18th July 1879, was reiected by the High Court on 
the 11th June 1880, in consequence of the failure of 
the appellants to pay additional Court fees declared 
by tbe Court to be leviable On the 23rd December 
1882 an application was filed by tbe decree-holder 
for execution of the decree M^eld, with reference to 
Act XT of 1877 (Limitation Act), schedule II, article 
179 (2), that the order of the 11th June 1880, re- 
jecting the appeal on the ground of deficient pay- 
ment of Court fee, was equivalent to a decree, and 
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therefore the application, bemg made not more than 
three years from the date of that older, was not 
barred by limitation. Rxtp Sing-h v Mhehraj 
Singh .... I. L. B., 7 AU., 887 

02. — Application fo^ exe* 

eufion of decree, — Order staying execution, — The 
plaintiff obtamed an ex parte deciee on 7th of Feb- 
ruary 1876, of wbich'he apphed for execution on tbe 
31st of May 1876. Theieupon tbe defendant applied 
to set aside tbe decree, on the ground that he had had 
no notice of the suit, and an order was made staying 
the execution of the decree The defendant's appU- 
cation was rejected on the 15th of November 1876, 
and an appeal by the defendant, pending which the 
stay of execution was contmued, was dismissed on 
the 19th of December 1877 Previously,— 'yts., on tbe 
21st of February 1877,— the execution case had been 
struck off the file. Meld that, notwithstanding the 
application was made more than three years after 
the decree, and the plaintiff was not entitled to any 
deduction of the time during which the execution 
was stayed by order of Court, an apphcation for exe- 
cution made on the 10th of December 1880 was, 
under article 179 of Act XV of 1877, not barred, the 
deciee not bemg final until the order dismissing the 
appeal on tbe 19th of December 1877. Letehl 
Hhq h Sembhudin Patthce: 

[I. L. B., 8 Calc., 248 : 10 O. L. B., 143 

03. ^Execution of decree, 

— ^Article 179, clause (2), of the Limitation Act 
(XV of 1877), must be construed as intended to ap- 
ply without any exceptions to decrees from which an 
appeal has been lodged by any of the pai*ties to the 
original proceedings, and should certainly be applied 
to cases where the whole decree was impended by tbe 
appeal A suit for pre-emption was decreed against 
tbe vendors, the purchaser, and another set of pre- 
emptors, in March 1882. The last-mentioned de- 
fendants alone appealed, and their appeal was dis- 
missed in May 1882. In May 1885 the decree-holders 
applied for execution of the deciee. The apphcation 
was objected to by the purchaser as barred by hmit- 
ation, having been filed more than three years from 
the passing of the decree, and it was contended that 
article 179, clause (2), did not apply to the ease, 
inasmuch as the purchaser did not appeal from the 
original decree. E^eld that article 179, clause (2) of 
the Limitation Act, was apphcable, and that the 
application, bemg made within three years from the 
Appellate Court’s decree, was not barred by hmit- 
ation. Mur P? asad JBoy v. Enayai Hossein, 2 Q, D 
P., 471s and Sangram Singh v Buyharat Singh^ I 
Z E, 4 All.f 86 i distinguished Mulhch Ahmed 
Zumma v. Mahomed Syed, I Z E > 6 Calc , 194 ; 
and Earn Zal v Jagannath, WeeTcly Notes, All,, 1884, 
p 138, relied on. Nhe-itl-Hasan v, UnnAMMAD 
Hasan , . , I. L. B., 8 All,, 573 
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BIMCTA9?IOK ACT, 1877, art 178, dl 2 

— continued, 

2, PEEIOD FROK WHICH LIMITATION 
RUNS — continued, 

{h) WhEEE THBEE has BEEJT ah A3?]?EAIi — 
continued 

64. Adjudication thnt exe- 

cution ts barred by limitatwn — Finality of Older — 
Civil Frocedure Voder's, 20ti — Amendment of decree 
— An application to execute a decree passed in April 
3880 was made on the 19fcli Feliniary 1884, and 
rejected on tlie 26th March 1884 as being beyond 
time. This order w^as upheld on appeal m March 
1885 While the appeal was pending, the decree- 
holder in May 1884 apphed to the Court of fiist in- 
stance to amend the decree under section 206 of the 
Ci\ul Procedure Code, and in December 1884 the ap- 
plication was granted In Apiil 1885 an application 
was made for execution of the amended decree, the 
decree-holder contending that limitation should be 
calculated from the date of the amendment, and that 
aiticle 178, of the Limitation Act (XV of 1877) 
applied to the case. Meld that aiticle 179, and not 
aiticle 178, was apphcable ; that the order rejecting the 
application of the 19th February 1884 became final 
on being upheld on appeal, that the amendment 
could not revive the decree or furnish a fresh start- 
ing-point of limitation j and that the application was 
therefore time-harred. Mungnl Persad thckit v. 
Gnja Kant Lahtrt, I L P.,8 Calc , 5t , and Mam 
Ktrpal V Mup Kuan, 1, L M , 6 All , 269, referred 
to. Taesx Ram v. Mah Sihgh 

All.,482 

(c) Wheee these has bbbh a Review. 

el. 3. — The provisions of the 

article where there has been a review is opposed to 
the decisions of Chowhhet Jhhmehjoy Mtillick: 
V, Bissambhae Panjah . 5 W. H., Mis., 45 

Gohe MoHtJH Shaha t. Goub MoHirnr Ghoss 
hut in accordance with most of the decisions. 

(d) Whbeb peetiotts appbicatiojt has bbeh 

MADE. 

65. — el. 4, — Decree mt liable to 

be enforced, — Section 20, Act XIV of 1859, was not 
applicable to a decree until the imbdity under it has 
become enforceable by process of execution Gopala 
Setty o, Bamobaea Setty . . 4 Mad., 173 

66. — — — --- — — Application for exe- 

Oution of decree Suit ,*’ — Per Gaeth, <7 J,, and 
Maekby and Aihsbib, JJ, (Kemp and Mac- 
PHEESOH, JJ , dissenting) -^The periods of limitation 
prescribed in schedule II of Act IX of 1871 are to be 
computed subject to the provisions contained m the 
body of the Act. Per curiam, — ^The*word "suit'' 
as used in the Act does not include " applications." 
Bhohessee Kooes t?. Roy Goobee Sahoy 

[B li. B., a Calc., ^ 


IiIMITATIOH ACT, 1877, art. 178, cL 4 

-continued, 

2, PERIOD FROM WHICH LIMITATION 
RUN S — continued. 

id) Wheee pebttoes application has been 
MABB — continued, 

67. — - Application to execute 

decree. — ^Where an application was made and proceed- 
ings taken to enforce or keep in force a decree, limita- 
tion runs from the date of such application, not from 
the date of the proceedings. Fabe Bitese Chow- 
BHBY V. Sabbt Aiii Khan 23 W* B., 282 

The contrary was held under Act XXV of 1859, 
section 20. 

See Ramanuja Aiyanoae o. Vbneata Chaeey 

[4 Mad,, 260 

68. * Application by <?on- 

ernment for execution of decree, — Under Act IX of 
1871 Government is bound to make an apphcation 
for execution within the same time as smy other per- 
son. CoLLBCTOB OP BbEEBHOOM D SEBEHUEBY 
CHtrCKEEBUTTY • . . 22 W, B., 512 

68^ — Application for exe* 

eution of decree. — Presentation of application to 
enforce decree, — Seld by tbe Full Bench that the 
date on which an application for the execution of a 
decree is presented, and not any date on which such 
apphcatiou may be pending, is " the date of applying" 
within the meaning of article 167, schedule II of Act 
IX of 1871 Faeib MuHAadiAB V, Ghubam 
Husain . . • . I. Xi, Bm, 1 AIL, 580 

7Q^ Application for exe- 

cution of decree,— li a decree has^ once been allowed 
to expire, no subsequent applieation, although made 
bondjlde, can revive it. Mungob Peashab Bichit 
u, Shama Kanto Lahoey Chowbhey 

[L L. B., 4 Calc., 708 

S C IsHANA Babia V. Geija Kant Lahiey 
Chowbhey , . . 3 C. Xr. B,, 572 

But held, by the Privy Council pi appeal, that 
although the execution of a decree may have been 
actually barred by lapse of time at the date of an ap- 
plication made for its execution, yet if an order for 
such execution has been regularly made by a com- 
petent Court having 3 urisdiction to try whether it 
wus barred by time or not, suck order, though erro- 
neous, must, if unreversed, be treated as valid, 
Mungul Pebsab Bichit v. Geija Kant Lahiei 
rX. Xi* B., 8 Oalc., 5X 
E., 8 1 A., 123; U O. E., 1X3 

Application for exe- 
cution of a decree must be made within three years 
of a previous application as required by Act IX of 
1871, » 3 hedule II, article 167* Umiashankar LaJch* 
miram v Chottalal Vajeram, I. h. M,, 1 Pom,, 19i 
held not to apply. Grai Bhaeee Singh u Ram 
Kishoeb Naeain Singh . . 1 C. ICi. B%5 252 

Abbub Hbkim t. As&beutoobbah 

[25 W. B., 84 

5 T 
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( 34.92 ) 


LmraATIOlflr ACT, 1877, art. 179, cl 4 ! 

— continued ' 

2 PERIOD PROM WHICH LIMITATION 
RUNS — contimed 

(c2) Where peevioxts applicatioh has been 

MADE — continued 

Nidmonex SiNQ-H Deo w. Ramjbebdn Sttrhed 

[8 O. li. E., 335 

WODOY TABA CHOWDHEAIN U, ABDOOD JuBBtTE 

Chowdhex . . . 24 W. E., 339 

72. — Ciml Procedure 

Code\Act XIV of lR82)y 930— On 15tL Peb- 
ruary 1872 tbe plaintiS obtained against tbe defend- 
ant a decree for possession upon bis mortgage, and 
in attempting to take possession was obstructed by 
JV , another mortgagee of tbe defendant whereupon 
tbe plaintiS applied for removal of tbe obstruc- 
tion, but bis appbeation was re 3 ected on tbe ground 
that N» was in possession as mortgagee, and that 
tbe plainth^ was not entitled to possession until 
Xds mortgage was redeemed. The plaintiff did 
not apply for execution any further. In 1884 the 
defendant paid off mortgage, and on 27th 

August 1885 the plaintiff presented an appbeation 
for execution of bis decree of 1872. On reference to 
tbe High Court,— that the execution of the 
decree was barred, no application for execution 
having been made since 1873. Tbe previous appli- 
cation for execution not having been made under sec- 
tion 230 of the Civil Procedure Code (Act XIV of 
1882), the general law of bmitation, as laid down in 
article 179 of Act XV of 1877, governed the case. 
Annaji Apah V. Ramji Jivaji 

[I. Ii, E., 10 Bom., 348 

73 . — Appheation for exe^ \ 

cuixon made mithin time of a ^previous tarred a^'pli^ j 
cation in whu h execution was alloioed . — An apphea- I 
tion for the execution of a decree, though made ' 
within three years from the date of a previous appli- 
cation, was barred, under section 20 of Act XIV of 
1859, if the previous application were barred, even 
though execution was allowed to issue on such appb- 
caUon. Gopad Gotind u. Ganeshdas Tejmad 

[8 Bom., A. C„ 97 

74. AppUediion for exe^ 

eution of deeiee already barred. — Limitation Acts 
ilX of 1871), schJI, art 167; {XV of 1877), ss, 

2, 3 —No process cau legally issue upon an applica- 
tion for tbe execution of a decree already barred by 
limitation, nor can an appbeation made under such 
circumstances be a valid appbeation, or one which 
under tbe Act would give the execution-creditor 
a fresh period of limitation feHTTMBHXJNATH ShaHa 
ij. GtrEDOHHEir Lahiei . I. Ii. E., 6 Calc., 894 

[6 0.L. E.,437 

75 . — JBJxeeution of decree de- 

elariny right to maintenance. — Annual payment — 

A deciee-bolder having obtained in 1874 a decree en- 
titling her to a certain sum to be paid annually 
by the judgment-debtor, applied for execution of tbe 
decree on tbe lltb of March 1875, hut made no 


LIMITATION ACT, 1877, art. 179, cL 4 

— continued. 

2. PERIOD PROM WHICH LIMITATION 
RUNS — continued 

(d) Where peeviotts appdioation has been 

MADE — continued. 

further application until July 1882. J3[eld that 
this application was barred by bmitation. Semble, — 
Tbe decree being a declaratory deciee, a suit to enforce 
tbe annual right to maintenance would be Sabha- 
NATHA DiKSHATAE U. StTBHA LaESHMI AMMAL 

[I. L. E,, 7 Mad., 80 

76. Application within 

time — ^Wbere a Judge finds that an appbeation for 
execution is within time, and there is no appeal from 
his finding, his successor is not justified in going be- 
hind bis Older Dheeeaj Mahtab Chttnd u, Moor- 
USEDHUB Ghose ... 15 W. E., 67 

77. Suit on decree — Steps 

to enforce decree — The plaintiff sued to recover ar- 
rears of rent at an enhanced rate, basing tbe claim 
on a decree obtained by him m i866 declaring his 
right to such rent. Seld that ihe right w’as not 
extinguished because the plaintiff thought fit not to 
take any steps to enforce it for some four years 
subsequent to the date of the decree. Jai Chand u 
Behaei . ... 7N.W.,177 

78. Application for exe^ 

cufion of decree — Application for execution of a 
decree obtained in 1858 under the old law as to 
bmitation was made m January and disposed of 
in Pehruaiy 1864, and a subsequent application was 
made m November 1867 Meld that the first appb- 
cation was in tune, but tbe second application was 
barred by section 20, Act XIV of 1859. Vibabhadea 
Rah u. Ramaita alias Babpautuda . 4 Mad., 148 

79 Obligation to shove 

application is within time — A decree-holder apply- 
ing on Decemhei 24tb, 1864, to execute bis decree 
passed on December 7tb, 1861, was bound, under 
section 20, to show that he had taken some proceed- 
ing withm three years next before the application to 
keep alive the decree, Bhaeut Sin<3^h n Sadut 
Adi 6 W. E., Mis., 20 

KoOL CHXTNDEB ChUOKEEBHTTY V. EtTMITD 
Chtjndee Roy . . 6 VV. E., Mis., 17 

80. - Application within 

time. — An application made on the 8th January 1875 
to execute a decree, the last preceding application 
having been made on tbe 8tb January 1872, was held 
to be within tbe time allowed by article 167, schedule 
II of Act IX of 1871. Dhonesshe Koobb u. Roy 
Goodee Sahoy . . I. Ii. E., 2 Calc., 336 

3 NATURE OF APPLICATION. 

(a) Generadly, 

81. — — “ Vroceeding^^ under 

Act XIV of 1859 i s. 90,— Tbe word " proceeding” m 
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LIMITATIOlff ACT, 1877, art. 179, oL 4 

— continued 

3. XATURE OF APPLICATION?'— 

(a) Generally — continued 

section 20, Act XIV o£ 1859, meant a proceeding 
not barred by the law o£ limitation, and nnder which 
process of execution might lawfully have issued if the 
proceeding had been opposed BissESStiB Mtjllick 
u. Ohiraj Mahatab Chani> 

[B. L* B., Sup. Vol., 967 : 10 W. B., B. B., 8 

Badhoo Chowuhrain V, Heet Lall Boy 

[XI W. B., 209 

32^ — Application to keep 

decree m force — Intention to enfoiee it — In order 
to heep a decree alive, it was, under section 20, Act 
XIV of 1859, not necessary that tbe application for 
execution should he made with the luteution of enforc- 
ing the decree at that time All that the section 
reqnired was that some proceeding should have been 
takeu to enforce the decree or to keep it in force 
within three years Konlaraju Venkata Sxjbbaiya 
a. B-AWA KrISHNAMMA alias IjRUPRRISTNArYA 

[43MCadL,75 


KtTLLYAN SlNUH C. BAHAURR STNGH 

[Agra, B. B„ 163 : Ed. 1874, 122 

The proceeding need not he successful. Kalee 
Kishobe Bose Prosono Chunber Boy 

[10 W. B., 248 

Att-rat?. Gazee V, Nttpeezun . 8 W. B., 99 

Eshan ChxjnbebBose tj JireGOBirNBHOo Ghosb 

[8 W. B., 98 

But see Lall A Bishen Dyal Sinoh u. Bam 
S uNKiTR Tewaree . 6 W. B., Mis,, 38 

And JuNARDUN Doss Mittbr a Rajah Booknee 
Btjllub . . *6 W. B., Mis.5 48 


The proceedings could be withdrawn when they 
appeared to he useless, and it was not necessary to 
prosecute them to a tennmation. Bully AN Sinoh 

V Bahadur Singh 

[Agra., B. B., 163 : Ed, 1874, 122 


gg Ciml Procedure Code 

(Aci kof 1877,) s 374 —The rule laid down in section 
374 of the Code of Cml Procedure (Act X of 1877), 
that where a suit is withdrawn with leave to bring a 
fresh suit, the plainti:^ shall he bound by the 
limitation m the same manner as if the first suit had 
not been brought, applies to applications for execu- 
tion; and, therefore, m counting the time of three 
years prescribed by the Limitation Act XV of 1877, 
Mhedole II, article 179, clause 4, an application al- 
lowed to he withdrawn must he discarded as if it had 
never been presented. ^ 


Mscecution of decree . — 

Application withdrawn decree-holdsr.-^Jjivmt- 
Procedure Code, ss. 374, 647 The 
holder of a decree for money, dated the 7th June 
1879, applied on the 20th July 1880 for ex^ution 
thereof, hut it appeared that in certain particulars 
the decree requiied correction, and it was therefore 


lilMITATIOlV ACT, 1877, art. 179, cL 4 

— I ontinued 

3 NATURE OF APPLICATION— 

{a) Generally — continued 

ordered, at the request of the pleader for the decree- 
holder, that the application should be dismissed and 
the decree returned to him for amendment The 
next application for execution of the decree was made 
by the decree-holder on the 19th February 1883. 
Eeld that the application of the 20th July 1880 
having been put m and afterwards taken back by the 
decree-holder, the proceeding became to all intents 
and purposes as though no application had been 
made ; that, therefore, it could have no effect as an 
apphcation made in accordance with law for fexecu- 
tion withm the meaning of article 179, schedule II 
of the Limitation Act; that, applying the rule con- 
tamed in section 374 of the Cinl Piocedure Code, in 
accordance with section 647, to the application for 
execution of the 19th February 1883, the question of 
limitation must he determined as if the first appbca- 
tion never been filed , and that the apphcation 
now in question was consequently barred by limitation. 
Pamanandan Chetti v. Periatamhi Shervai, I L P , 
6 Mad , 250, dissented from Piryade v Pirjade, J. 
L.P,6 Bom , 68i,rd!erredto. Kipayat Ali u. Bam 
Singh / - . . BE. B., 7 All., 359 


35^ — Application to exe» 

cute decree ^Abandonment of former apphcation,-- 
A decree-holder having first asked the Court to attach 
certain immoveable properties, appHbd subsequently 
for the issue of a warrant of arrest, and finall;^ prayed 
the Court not to proceed with those two applications, 
hut to allow him to attach certain other properties ; 
and this prayer was allowed. Eeld that this was 
virtually an abandonment of the two original appli- 
cations which were virtually struck off, and that the 
last apphcation ’was the one which came withm the 
meamng of the Limitation Act, 1871, article 167. 
Lala Httebe Shnkxjr Sahoy 0. Krishna Kany 
Duty « • ^ • • • 25 W* B., 100 


- Application for exe* 


38, — — Cl — 

cntion —Withdrawal of application -- Subsequent 
application for execution more than three pears after 
date of Iasi proceeding ^ Civil Procedure Code {Act 
XIV of 1882), s. 374 — The plamtiff obtained a de- 
cree in 1874, and applied for its execution, first on 
the 4th of August 1875, then on the 6th of July 
1878, and again on the 23rd of Juljr 1880. The third 
application was mthdmwn with permission to apply 
agmn. On the 30th November 1882, the plamtiff 
made his present apphcation. Eeld that the present 
application was not time-harred. The rule laid down 
m section 374 of the Civil Procedure Code (Act XIV 
of 1882)— that where a suit is withdrawn with- leave 
to bring a fresh suit, the plaintiff shall be bound by 
the law of limitation m the same manner as if the 
first suit had not been brought— does not apply to ap- 
plications for execution, Piigade 2 Pw^ade, I L. 

P 6 Mom . BSl, Assented from, Tarachand Meg- 
RM n- Kashinath Teimbak ^ _ 

[B L. B., 10 Bom., 62 

- I An application for 


ex^ution cannot he thrown out summarily as barred 
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LIMITATION ACT, 1877, art 179, ol. 4 

— continued 

3 NATUEE OE A.VV'TjlGkTlO^—conitnued. 

(a) GeneeaxIiT — continued. 

by Imiitatioxiji because tbe decree-bolder bas failed to 
find any of Ms judgment-debtor’s property, or been 
baffled in Ms endeavours to satisfy Ms decree. Bhee- 
BAJ Mahtab Chajo) d, Moobmedhttb Ghose 

[15 W. B., 67 

33 , — — Obligations of Court 

and creditor to issue ga;e<?M]^'^<?».~~•Tbollgl^ it is tbe 
duty of tbe Court to issue process after application 
bas been made for execution, yet tbe law fuUy in- 
tends that when tbe decree-holder sees that tbe Court 
bas taken no steps to issue any process, be shall be 
diligent and move tbe Court from time to tune, as re- 
quired, to keep him within tbe period of Kmitation. 
Gooaoo Dass BtrET t?, Wooma Chtjen Koy 

[13 W. B., 83 

39, — Question of bona fides. 

^4ct XIV of 1859, s. Under Act XIV of 1859 
no proceeding was efflectual unless it was bond fide. 
Bam Sahai Sing- v. Sheo Sahai Sing 

[B.KE., Sup. Vol., 492; 1 Ind. Jur, 
^ N. S., 42 

Tabbitb Singh v. Motee Singh 

[8 W, B., 306 

S. C. on review . . .9 W. B., 443 

Goeam Asgab o. Lakhimani Debi 

[2 B. L. B., Ap,, 24 

Ghnga Nahayan Chowbhey V Phite Moham- 
med Sieeab . . 2 B. Ii. R., Ap., 45 

Bhaeotba Bebea 0, KxraEONAMOYEE Dossia 

£10 W.B,229 

Kaeee Kishoeb Bose o Peosono CHUNDEa 
Boy .... 10 W. B., 248 

It was doubted whether tbe question of bona fides 
was one of law or of fact. Tabbub Singh « Mo- 
tes Singh ^ . , . . 9 W. B., 443 

Tbe Court generally presumed that proceedings m a 
suit were bond fide, and it lay on tbe party who im- 
pugned them to show or suggest something from 
wMcb tbe Court could infer that they were not bond 
fide Tabbxte Si?tgh v. Motes Singh 

[9 W, B., 443 

Bheeaj Mahtab Chtjnh v. Modhoo soodhn 
Bonnebjbb . . .15 W. B„ 162 

Loots Aei v. Aboo Bibek . 16 W, B., 208 

AitBEBiTN Bibee v. Shibbbebhab Thakooe 

[8 W. B,, 199 

Seith Eishen Chand v Koits Askundee Gib 
[1 N. W., 95 : Ed. 1873, 146 

And then of course tbe decree-holder had an op- 
portumty of cxplaimng fully and clearly all bis acts, 
Seetanath Mxtndee t>. Antjnd Chundee Boy 

[16 W, B., 6 

Udboyto Chhek Sahoo «. Bam Dhttn Boy 

[16 W. B., 296 


UMITATIOET ACT, 1877, art. 179, cL 4 

— continued 

3. NATURE OP APPLICATION— 

(a) Geneeabey — continued. 

As to what was evidence of bona fides or tbe con- 
trary — 

Kbiea Moyee Dossee v Poobttn Chtjndee Roy 

[U W. B., 403 

Titooeam Bose «. Taeineechiten Ghose 

[15 W. B., 127 

Ram Soondae Ram Canto . 11 W. B., 8 

And Ram Uhitn Gooe r, Gooeoodosseb Dossee 

[13 W. B., 40 

Bhabotea Debea 0. Kxjeeona Moyee Dassia 

[low. B, 229 

TAETTOK ChUNDBE CHTTOKEEBirTTY 0 . HUEO 
ChTJNDBB CHXrCKBBBTJTTY . 16 W. B., 473 

Raj Coomab Baboo o. Judoo Btjngshee 

[14 W. B., 112 

Ameee Aei v. Sahib Singh , 15 W. B., 630 

In the MATTES or Kaeebdass Ghose 

[15 W. B., 356 

Kisto Kant Bubae o, Nistaeineb Debia 

[8 W. B., 268 

In judging of tbe bona fides of proceedings to ob- 
tain execution of a decree, the whole course of those 
proceedings was to be regarded. Tbe fact that un- 
explamed delays have occurred during tbe proceedings 
in execution of tbe decree, or that some of tbe pro- 
ceedmgs were meffectual, is not necessarily evidence 
of a want of bona fides. Benodeeam Sen v, Beo- 

JBNDEO NAEAIN RoY 

[13 B. L. B., P. O., 169 : 21 W. B., 97 

S C in lower Court, Bbojendeo Naeain Roy v. 
Binode Ram Sein . , 11 W. B., 269 

Under tbe present Act no question of bona fides 
arises 

90. Sufficiency or oiher^ 

wise of mere applications — A.ct XIV of 1859, s 20. 
— ^Under Act XIV of 1859 there were contrary deci- 
sions as to whether a mere appbcation for execution 
was a proceeding to enforce the decree. Cases which 
held it msufficient were — 

Chundee Coomab Roy v. Shxjettt Soondeey 
Debia . , . . 6 W. B., His., 37 

Goss AIN Gopae Dxttt v Couet op Waeds 

[21 W. B., 418 

iDoo V Bbshaeooela . 2 W. B., Mis., 10 

Raj Btteeob Buye v. Taeanath Roy 

[8 W. B., Mis,, 2 

Sheo Pbetab Lae v Issue Boy 

[6 W. R„ Mia., 23 

See also Abdooe Hekim p Asbbntooleah 

[25 W. B., 94 

Contra, GouB MoHAN Bandopadhya V. Taea 
Chand Bandopadhya 

[3 B. L. B., Ap„ 17 : 11 W. B., 567 
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IiIMITATION ACT, 1877, art. 179, oL 4 

— continued 

3. KATUBE OF APPLICATION-con^?««e<? 

{a) GEyEBALLr — CO nil n tied 

Vaeaba Chetty V , Vaiyaptjey Mcbali 

[4 Mad., 151 

LtrcHMtrir Sin&h b. Naeaik • 2 W., 185 

Chbmtjk Bhbgitt b. Mbbtin Mohan 

[2 If. W., 186 

Hue Sahoy Sinuh o. Gobinb Sahoy 

[21 W. B., 244 

See also Tabbue Singh b. Motee Singh 

[9 W. E., 443 

Mahomed Bakee Khan b. Sham Dey Kobe 

[12 W. R , 2 

Rajeeb Lochun Saha Chowbhey t? Masetz 

[18 W. E., 193 

An application for execution of a decree followed 
by issue of notice was held to be a proceeding to 
keep alive the decree Luckee Naeain Chuckee- 
BUTTY u Bam Chanb Siecae . 6 W. B., Mis., 63 

Shoo Chanb Chundee u Geant 7 'W. B., 10 

An apphcationby a decree-holder for issue of notice 
and for enforcement of the decree by possession was I 
held to be a proceeding to keep the decree in force , 
Moozya Kashbe Dabee «?. Gunga Dass Boy 

[14 W. E., 483 

Also an application for execution, and order to de- 
posit tuUubana followed by such deposit, and service 
of notice, was sufficient Tbidochun Ohatteejee 
V Badhamoni Bosses . . 6 W. B^ Mis., 74 

91. and s. 19. — Bxecu^ 

tion of decree. Application for — ^The mere payment 
of a Conrt fee in connection with execution pro- 
ceedings, ’With a view to obtam leave to bid for 
property then up for sale in execution of a decree, 
does not constitute “ the takmg of some step in aid 
of execution” within the meanmg of article 179, 
schedule II of the Limitation Act (Act XV of 1877), 
so as to prevent the execution of the decree being 
barred within three years from the date of such pay- 
ment Toebe Mahomed v Mahomed Mabood 
Bus . I. Ii E., 9 Calc., 730 ; 13 C. li. R., 91 

92. Application made to 

Jceep in force decree — A judgment- creditor, on find- 
ing that his judgment-debtor has no property on 
which he can lay hands for the purposes of execution, 
can always file an application simply to keep in force 
his decree. Kiumoney Singh Deo v. Kilcomul 
Tuefadae . . . .25 W . E., 546 

{b) Ieeegulae oe Defective Applications 

93. Irregular application 

for restoration of execution case, — ^Where certam 
execution proceedings had been struck off the file, 
and the decree-holder apphed that they might be 
restored, his petition containing not one of the parti- 
culais set forth in section 207 of the Code of Civil 
Procedure, it was held that his application was not an 


LIMITATION ACT, 1877, art. 179, cL 4 

— continued 

3 NATURE OP APPLICATION— 

(J) Ieeegulae oe Depectite Applications 
•^continued. 

application to execute the decree within the meanmg 
of the Procedure Code. Eamdhun Roy © Abdool 
Guneb ... - 9 W. E., 390 

94. Application for 

execution of decree irregularly made — Where an 
application for execution of a decree was defective in 
regard to many paiticiilars required by the teims of 
section 212, Act VIII of 1859, and asked also for 
execution of a share only of the decree, it was held 
not to be a proceeding within the meaning of section 
20, Act XIV of 1850. Where an application for 
execution by a party representmg himself to be the 
purchaser of a decree was rejected on account of the 
applicant's failure to produce evidence, as he was 
directed to do, in support of Ins claim, it.was held not 
to be a proceeding properly taken to enforce a decree 
OODOYCHAND LUSKUE V NOBOCOOMAE POBAMANICK 

[10 W. E., 428 

95. — — - Civil Procedure Code, 

1859, s 212. — Application to execute decree — Under 
Act IX of 1871, schedule II, article 167, an application 
for executing a decree is not a proper one unless it is 
in accordance with the Code of Civil Procedure, sec- 
tion 212 Qumre, — What is the effect of that Act 
upon the High Court’s decision as to the bona fides 
of proceedings to keep a decree m force Goueeb 
SUNEUE Teibedee c Aman Ali Chowdhey 

21 W. E., 309 

96. Application for exe- 

cution of decree — Proceedtng to enforce decree — 
The ** application ” spoken of in article 167, clause 4 
of schedule II to Act IX of 1871, is not merely such 
an application as is contemplated by section 212 of 
Act Vni of 1859, but includes an application to keep 
in force a decree or order. The language of article 
167, clause 4 of schedule II to Act IX of 1871, is wide 
enough to include any application to enforce or keep 
in force decrees or" orders, and, consequently, an 
application to enfoice or keep in foice a decree by the 
attachment of a portion of the property of the defend- 
ant, will keep the decree ahve against the residue 
of his property or his peison An order for attach- 
ment of a pension in satisfaction a decree, obtained 
on the 10th December 1863, was made on 16th April 
1869 After the passing of the Pensions Act (XXII 
of 1871), the Deputy Collector refused to continue 
paying the pension to the decree- holder, andTretumed 
to the Court the warrant of execution issued under 
the order of 16th April 1869 ; and an order, finaUy 
disposing of the application for attachment, was made 
on 14th June 1872 On 19th June 1872 the decree- 
holder presented a fresh apphcation, prayn^ that the 
attachment of the pension might be conrinned, and 
a letter be written to the Collector, directing him to 
continue to pay the pension to the decree-holder, as 
directed by the order of 16th April 1869 Ileld that 
such last-mentioned apphcation came with clause 4 of 
article 167 of schedule II to Act IX of 1^1, and 
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tliatj conseq^uently, an application, on 24tli Jaly 1874> 
for execution of tlie decree of lOtli December 1863> 
was not barred. JSeld, also, that the decree might 
properly be enforced against property of tbe defend- 
ant, mentioned in tbe appbcation of 1874, other than 
tbe property mentioned in tbe applications of 1869 
and 1872 Das © Laliteam 

[I X.. R., 2 Bom., 294 

97^ Apvlyiu>g to enforce 

the decree — Avphcahoti “ to keep the decree %n 
force^^--Aci VIII of 1S59, s Tbe words 

“ applying to enforce tbe decree in Act IX of 1871, 
scbednle II, article 167, mean tbe application (under 
section212. Act VIII of 1859, or otherwise) by which 
proceedings^ in execution are commenced, and not 
appbeations of an incidental bind made during tbe 
pendency of such proceedings In cases governed by 
Act IX of 1871, a decree-holder who has applied to 
tbe Court stmphczier to keep tbe decree in f orce,^^ 
may, within three years from tbe date of such last- 
named application, obtain execution of bis decree. 
CHnnnEB Coomab Rot v Bhogobtttty Peosokno 
Rot . I. Ii. B., 3 Calc., 235 : 1 C. Ii. B., 23 

PbABHACABAEOW V. POTANItAH 

, [I. Ii. B., 2 MadL, 1 

93, — Application for exe- 

cution of decree, — Hon-compltanr e with provision of 
Civil Procedure Cod^, 1877, s, 235 —An appbcation 
for execution of a decree which does not comply in 
every particular with tbe requirements of section 235 
of tbe Code of Civil Procedure, and which, having 
been returned to tbe judgment-creditor for amend- 
ment, has not been proceeded with, may still suffice, 
under clause 4, article 179 of schedule II of tbe 
Limitation Act, to keep tbe decree alive Rama- 
Etaedak Chbtti V, Pebiatambi Shbbyai 

^ [I Ii. B., 6 Mad., 250 

99, — — Proceedings to keep 

alive decree, — Irregularities —Proceedings m execu- 
tion originating in illegality, and which have been 
tbe subiect of contests % the 3 udgment-debtor, and 
are stiU under consildeiation m appeal, cannot be re- 
garded as bond fide proceedings to keep alive tbe 
decree Tilttck: Chtjndee Ctooho v Q-oitbtiIOneb 
Debeb . . . . 6 W B., Mis., 91 

But see GrOtrsMONjaE Debee v Neel Mabhttb 
O ooHo .... 5 W, B., Mis , 3 

ICO. Application for exe- 

cution of deciee,—Axi application for execution of a 
decree was made in Pebruary 1868, and proceedings 
sufficient to bar bmitation under Act XIV of 1859 
were going on till 30th September 1871 Tbe next 
applic^ion fox execution of the decree, made m Octo- 
ber 1872, waa held to he barred under Act IX of 
1871, as more than three years had elapsed on that 
day from the date of the apphcation in February 
1868, PLildj following Qou ee Su nicer v Arman 
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Ah, 21 W B, 309, that an infoimal application, 
made on 30th September 1871, in the nature of 
a petition to tbe Subordinate Judge to give effect to 
the apphcation of February 1868 by overruling cer- 
tain ob 3 ections of tbe Collector and enforcing execu- 
tion of the decree, was not an application for the exe- 
cution of a decree such as could bar limitation under 
Act IX of 1871. JiBHAi Mahibpati V Pabbhtt 
Bapit . » * .1, Ii» B., 1 Bom,, 59 

IQX. — — Application for exe- 

cution — A hond fide apphcation for execution held 
to be a proceeding within tbe meaning of section 20 , 
Act XIV of 1859, even though it bad to be amended 
by order of Court Mahomed Samee Bhoota v 
Alahee Beksh Chowdhrt . 10 W. R., 343 

192. — Proceedings to keep 

decree in force — Application for execution and 
notice. — An application for execution was made by a 
mooktear, and admitted by tbe Judge, who ordered 
a notice to issue to the 3 udgment-dehtor JSeld 
that such application could not afterwards be set aside 
for irregularity, and that it was sufficient to keep the 
decree alive Dhanpat Sing v Lxla nan p Sing- 
[2 B. li. B., Ap., 18 : 11 W, B., 28 

190 ^ — Application for exe- 

cution insuffiGienilg stamped — An insufficiently- 
stamped appbcation for execution of a decree may, 
under section 179 of schedule II of tbe Limitation 
Act, 1877, suffice to keep tbe decree abve. Rama- 
SAMI Attan V Sbshattangab 

[I. Ii. B., 6 Mad., 181 

194 , Failure to produce 

certificate —Tbe Cml Judge re 3 ected an application 
for execution of a decree, on tbe ground that it was 
barred by tbe Law of Limitation (section 20, Act 
XIV of 1859). A prior application was made in 
1864, and less than three years befoie tbe present 
application, but tbe Civil Judge treated tbe former 
application as nugatory, because it was not accom- 
panied by a certificate which tbe applicant bad been 
directed to produce by an order of Court made upon 
tbe petitioner’s application for execution in 1862. 
Meld by tbe High Court that tbe appbcant’s right 
to have process of execution issued was not barred. 
Kbndiga Mali Chetti v, Soobbamma 

[5 Mad., 453 

See Laeshamma v Venkatabagata Chabiab 

[4 Mad., 89 

X05. — Application for exe- 

cution of decree — An application for execution hav- 
ing been made within three yeais fiom tbe date 
of confirmation of a decree, and notice served, tbe 
case was struck off on account of tbe decree-holder’ a 
default to pay the necessary fees A second applica- 
tion mado within three yeais of the first application 
was also struck off, because the judgment- creditor did 
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not send a person to point out tlie judgment-debtor. 
A third application was then made within three years 
of the second. Meld that the third apphcation was 
in time, and that no question of hona fides arose in 
the case. Maeacho Kooee <?. Chftooebhooj’ 
Sahoy , . . . . 24W, R.,459 

106. — Application tinder 

s 232, Civil Procedure Code, 1877 — Where an ap- 
plication for execution of a deci ee made under section 
232 of the Ci%il Procedure Code was disallowed, on 
the ground that the applicants had not shown, as they 
alleged, that they were the persons beneficially in- 
terested in a transfer of the decree taken in the 
henami name of a third person, and within three 
years from the date of such application a subsequent 
apphcation was made by them, in which their allega- 
tion was proved to be correct, — Meld that the former 
application had been a proper application within the 
meaning of the section, and that the latter was there- 
fore, under article 179, schedule II of the Limita- 
tion Act (XY of 1877), within time. Abdfl Kueeem 
tj. CHUEHtrjsr . . . , 5 C, Ii. B,, 253 

107. Appheaiionfor €xe~ 

cution of decree^ — Omission to specify mode of ea?e- 
cution — Application to wrong Court — A bare re- 
quest in an apphcation for the execution of a decree 
that the amount of the decree might he recovered, 
without any specification of the mode in which the 
Couit was desired to aid in its recovery, is not an 
apphcation for the execubon of, or a proceeding to 
enforce, or keep in force, the decree, and the defect is 
not cured by the circumstance that the application 
masked or suggested that a notice should be issued to the 
judgment-debtor. Feahks e Nuneh Mal 

[7 If. W,, 79 

108. - — - Informal application 

for execution of decree — ^An application for execution 
of a decree having been made on the 26th September 
1879 within time, hut not in the form prescribed by 
the Civil Procedure Code, the Court allowed it to 
remain on the file until it should have been amended, 
and it was accordingly amended on the 21st April 1881, 
more than three years after the date of the decree. 
Meld that the former apphcation could not be treat- 
ed as a nulhty, but must, though informal, be taken 
as a step in execution. Maeomee v Abedoollah 

[12 C. Ii. R., 270 

109 Application in ac~ 

CO) dance mth taw * — In execution of a decree, dated 
7th May 1877, an apphcation was made under a 
general power of attorney from A* and B , the decree- 
holders, on the 19th February 1878 B died on 
the 12th February, but this faOt was unknown to the 
pleaders who m^e the application. The next ap- 
plication was made on the 28th July 1880 On an 
ob 3 ection taken that the latter application was barred 
by hmitation, on the ground that the former applica- 
tion was a void application,— that the apphca- 
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tion of the 19th February 1878 was an application in 
accordance with law within the meamng of clause 4, 
article 179, schedule II of the Limitation Act, XV of 
1877 AairauNNissA Chowuheani v Ahsanullah 
Chowehei . . . . 13 C. li, R., 18 

110. Execution of decree 

— Amendment of revenue record — Application for 
execution not “ m accordance icitk law The holders 
of a decree made by a Civil Court, which directed, 
inter aha, that they should lie maintained m posses- 
sion of a share of a village, by cancelment of the 
order of the settlement officer duecting the entry of 
the 3 udgment-debtor*s name m the revenue registers 
m respect of such share, applied for execution such 
decree, impioperly asking the Court, executing the 
decree to older the Collector to amend such entry by 
the substitution of their names for that of the 3 udg- 
ment-debtor in respect of such share, instead of 
asking it to send such officer a copy of such decree 
for his information, with a view to such amendment. 
Meld that such application, not being one in accord- 
ance with law, wnthin the meamng of article 179, sche- 
dule II of Act XY of 1877, was not one which would 
keep such decree in force. Muhammad Umae u. 
Kamila Bibi . . . L Ii. B., 4 All., 34 

111. Informal application 

for execution — Ani application for execution of a 
decree having been made on the 19th January 1882 
within time, hut not in the form prescribed by the 
Civil Procedure Code, inasmuch as it did not contain 
the right number of the suit in which the decree was 
passed, an order was made on the 19th January 
directing the petitioner to amend the application 
wnthin four days by giving the correct number. 
That order was not complied with, and the petition 
was left on the file of the Court without being dis- 
posed of in any way till the 21st September 1882, 
on which date, more than three yeJrs having then 
elapsed since the date of the decree, it was returned 
to the vakeel of the petitioner for amendment within 
eight days. The required amendment was made, and 
the application again placed on the file of the Court 
on the 22nd September. On an objection being 
taken that the decree was barred, and the execution 
could not issue,— following the principles laid 
down in the case of Mahomed y Ahedoollah, 12 0 L* 
E,, 279, — mz., that it was the duty of the Court to 
dismiss the application w hen it found that it was in- 
formal, and thus to give the applicant an oppor- 
tunity of putting in a proper application, and that the 
decree-holder should not be made to suffer for such 
omission on the part of the Court, - that the former 
apphcation could not, though informal, be treated as 
a nullity ; and that the application on the 22nd Sep- 
tember must be taken as having been presented with 
the object of amending the original informal applica- 
tion , and that it was in continuation of the execution 
proceeding commenced, however informally, on ‘the 
19th January 1882 j and that consequently the decree 
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was not Larred Seld, also, that the fact of the 
application haring been returned to the vakeel for 
amendment instead of being amended while on the 
hie of the Court, made no difference to the applica- 
tion of the above prmciple Puzloob Ruhman 
Altap Hossen ♦ . I. L. R*5 10 Calc., 541 

522 — Dekhan Agriculture 

%sts^ Relief Act, XVII of 1879, s, 22,—Conethation 
agreement —Oiml Procedure Code (Act XIV of 
1S82), s. 261 — AppUcation for attachment of an 
agricuUurisfs property,-— X coneihation agreement, 
dated the 2nd Octobei 1880, between the decree- 
holder and the judgment-debtor, stipulating that 
the former should allow a remission of RIO and 
the latter sbopld execute a document for the remain- 
ing sum of R90, to be paid in 1882, was filed in 
Court on 20th November 1880 In 1883 the decree- 
holder presented two applications for satisfaction of 
the agreed debt of B90 by attachment of the debtors 
property, which apphcations were granted, but were 
not proceeded with through some default of the 
decree-holder. On 4th June 1885 the decree-holder 
made the present application, praying tlmt under 
sections 261 and 262 of the Civil Procedure Code (Act 
XIV of 1882) ap order directmg the judgment- 
dehtor to execute a bond in terms of the coneihation 
agreement might be made, or that the Court might 
e^cute one on his behalf. On reference by the 
Subordinate Judge under section 617 of the Civil Pro- 
cedure Code (Act XIV of 1882) to the High Court,— 
Eeld that the applications in 1883 for attachment of 
the debtor’s property were not ‘"in accordance with 
law,” being forbidden by the Dekkan Agiiculturists’ 
ReHef Act, XVII of 1879, section 22, and that the 
present appheation under section 261 of the Civil 
Procedure Code (Act XIV of 1882) wae, therefore, too 
late under clause 4, article 179 of schedule II of the 
Limitation Act, XV of 1877. Chaiub Khushai.- 
OHAKD ® MaHADC BHAQ-AJI 

[I, Ij. K, 10 Bom., 91 

J23 Application by 

pleader for eoseeution after decree-hoUei^s death — 
Where a decree-hol^r died without taking out exe- 
cution of his decree, and two days after his death 
his pleader made an appheation for execution on his 
behalf, this being the first application of the kind,— 
Eeld that, inasmuch as the authority of a pleader 
ceases at the moment of his chenff s death, the appli- 
cation was invalid, and was not such an application 
or step in aid of execution of the decree as could 
save a subsequent application for execution by the 
decree-holder’s heirs from being barred by limitation. 
Kalltt u. Muhammad Abdul Ghani 

[^X. Hi. R., 7 A I L , 504: 

Decree %n favour of 
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(h) IBBBG-ULAE OB DEFECTIVE AFFLIOATIONS 
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second and subsequent applications for execution 
were made by an agent of the firm other than the 
agent named in the decree. Certam persons, alleg- 
ing that they were the proprietors of the firm, ap- 
phed for execution of the decree The appheation 
was refused, on the ground that the proceedings in 
execution taken by the last-mentioned agent were 
invalid, and execution of the decree was therefore 
barred by limitation. Eeld that such proceedings, 
however irregulai, were not invahd. Laohman 
Bibi V* Patni Ram • * I. Ii» R*# 1 AH., 610 

» Legal representative 


115.— — ^ 

applying for execution without her name being on 
the record,— A obtained a decree against JB, in June 
1879, and in execution thereof some time in 1879 
attached ceitam moneys in Court which belonged to 
his judgment-debtor, and obtained an order for pay- 
ment out to him Before receiving payment A died, 
and the execution pioceedings were struck off on the 
31st January 1880. On the 14th June 1880, and on 
the 22nd June 1881, the widow of A , who had taken 
out probate, apphed to withdraw this money from 
Court, and on the Ist of April 1882 applied foi a 
copy of the decree obtained by A for the purposes of 
execution. At the time of these three applications 
the widow had not applied for substitution of her 
name on the record in the place of her deceased 
husband On the 5th January 1884 the widow ap- 
plied to have her name substituted on the record, 
and for execution. Eeld that the application was 
barred, as the previous apphcations were not, under 
the circumstances, steps in aid of execution. GuNCl-A 
Peeshad Bhoomiok V Debi Sundaei Dabba 

[I. li. R., 11 Oale., 227 

4. STEP IN AID OP EXECUTION. 

(a) Gekeeally. 

‘ Proceeding to ew- 


114u 


firm in name of agent —Application for execution 
by another agent. decree was passed m favour of 
a firm m the name of an agent of the firm. The 


116.^ -V . -x 4. 

force decree by interested party,— lo. order to entoice, 

or to keep in force, a decree, it was not necessary that 
the proceeding alluded to in section 20, Act XIV of 
1859, should have been taken by the particular party 
seeking to execute it was suficient if any one in- 
terested had taken any proceeding Narain Roy v 
Sbeenath Mittbe . - . 9 W. R.5 4:85' 

Eight to enforce de- 




cree —In order to keep a decree alive, section 20 of 
Act XIV of 1859 does not reqmie more than that 
some actual proceeding should be taken, which, if 
successful, would result m the discharge or partial 
discharge of the judgment-debt. The proceeding 
need not he by a person legally and rightfully en- 
titled to the decree Nadib Hossein v, Peaboo 
Thoyildaeinee „ ^ 

[14 B. Ij. R., 425, note : 19 W R., 255 


118. 


Application not by 


decree-holder n the record — Application to execute 
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(a) G-EyEBAiiLY — continued. 

decree — An application not made by tbe decree- 
holder at the time on the record, cannot be consider- 
ed to be an application to execute the decree. Df- 
EiAo Boy «. Boolla Boy • . 24 W. B., 10 

119. Proceedings to keep 

decree in force — A decree was obtained on 6th 
June 1861, and in February 1864 a pretended pur- 
chaser of it sought execution On 15th March 1864 
the original decree-holder herself applied for execu- 
tion of the same decree against certain of the judg- 
ment-debtors wuthout mentiomng the appellant, who 
was one of them Subsequent proceedings at differ- 
ent times "were taken between her and the alleged 
purchaser m older to ascertain -which of them was 
really entitled to execution of the decree, and on the 
6th March 1867 her representatives got a decree 
setting aside the alleged purchase, and declaring that 
they might execute the decree of 6th June 1861. 
Accordingly, on 31st August 1868, an apphcation was 
made by her representatives for that purpose. Be- 
tween the 15th March 1864 and 31st August 1868, 
no proceedii^s had been taken m execution Seld 
that the application was not barred by limitation ; 
that no execution, could be given tiE it was ascer- 
tained who were the actual decree-holders 5 and that 
the intermediate proceedings for that purpose were 
hand fide proceetogs withm section 20, Act XIV of 
1859, for the purpose of keepmg the decree in force. 
Abdff Gfbny 0 PoetosB 

[4B. L. B.,A.C.,1: 12 W. B., 488 

120. Application for exe- 

cution of decree by henamidar — An application for 
execution of a decree by a mere henamidar is not an 
application in accordance with law within the mean- 
ing of article 179, clause 4 of schedule 11 of the 
Limitation Act (XV of 1877), such as to affoid a 
jEresh startmg-poiut for limitation. Denofath 
Chfokebbftty 1 ? Lallit Coomae Gakgopadhya 

[I. Ii. B., 9 Calc , 633; 12 C. Ii. B., 148 

12L — Proceeding to enforce 

decree. — Steps taken towards placing the assignee 
of a decree in the position of the original decree- 
holder did not constitnte proceedings to enforce, or 
to keep in force, the decree withm the meaning of 
section 20, Act XIV of 1869. Beojo Lalf Pfea- 
MANicK « Bam Taefn Gossaie . 10 W. B., 127 

122. — — — Decree. — Applica- 

tion to enforce decree. — Application by heir of 
deceased decree-holder to substitute his name on the 
record — (?, obtained a decree agamst the defendant 
on the 29th November 1867, and applied for execution 
of it on the 23rd July 1870. After G-.^s death, his 
sou made an application, on the 10th March 1871, 
praying for substitution of his name in the place 
of his deceased father, and that the money due 
under the decree should be recovered and paid to him 
as heir of the original plaintiff. On the 3rd January 
1874, and several times subsequently, the son applied 
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4 STEP IN AID OF EXECZTIO^— continued, 
(a) GE^EBALL^ — continued. 

for execution of the decree, his last apphcation being 
m 1S7S Both the lower Courts held that the appli- 
cation of the lOth March 1871 was notan apphcation 
“ to enforce or keep m force the decree , ” that 
the application of the 3rd January 1874 was, there- 
fore, haired by limitation, huiing been made more 
th.m three years after the first apphcation of the 
23rd July 1870, and that, consequently, the subsequent 
applications were barred On appeal to the High 
Couit, — Held that the apphcation of the 10th March 
1871 was an application “to enforce the decree,” 
and fell withm article 167 of schedule II of Act IX 
of 1871 The High Couit accordingly re\ersed the 
orders of the Courts below, and directed that the 
decree should be executed, as prayed by the apph- 
cation of the 3rd J annary 187 4 Ootini) Shaybhog 
V. Appaya . . . I. L. B.? 5 Bom., 246 

123. Dispute ietu^een pur- 

chaser of decree and third party — A dispute between 
the purchaser of a decree and a third party, and the 
proceedmgs connected therewith, cannot be taken to 
be proceedmgs within the purview of section 20, Act 
XIV of 1859. Nabain Achaejee Chowdhey v. 
Mohamoya Dabee Chowdbleain . 10 W. B , 240 

See Beijonafth Chowdhey ® Lall Meeah 
Mfnjjeepooeee . . • 14 W. B., 391 

The proceeding must be one agamst the judgment- 
debtor. Jado Lalij V Rabha KitoSEN Mittee 

[17 W. B., 99 

(h) Stbieiyg Case off the Fife, Eeeect op — 

124. Striking case off the 

file — Proceeding to enforce deciee — Stiikmg a case 
off the file is not an e-ffectual proceeding to keep a 
decree in force under the Law of Limitation Mfdfn 
Bhfkft V. Dooae Bhaeatee . 8 W. B., 320 

125. Striking case off the 

file — The mere pendency of an execution case struck 
off the file for want ot prosecution, or the striking 
such case off the file, is not a proceeding w ithin the 
meaning of section 20, Act XIV of 1859 Bam 
Sahai Sing v, Sheo Sahai Sing Gfeudas 
Aehuii « Gobin Naie • 

[B. L. B., Sup. VoL, 492 
1 Ind, Jut., N*. S., 421 : 6 W, B., Mis., 98 

126. Consent to striking 

case off the file — Consent of the decree-holder to the 
striking off of an attachment is not a proceeding to 
enforce a decree hut a relinquishment Tetley i. 
Feet Singh , . Agra, F. B., Ed. 1874, 117 

127. Striking off execu- 

tion proceedings — A District Judge having held that 
an apphcation to execute a decree did not pre\ent the 
operation of section 20 of Act XIV ot 1859, it having 
b^n struck off, because the ajjjphcant did not pay 
batta , the High Court re\ ersed the order, and direct- 
ed the Judge to determine whether the former 
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(6) Steikiisg Case oee the Fii.b, Eeeeot oe 
— continued^, 

application to execnte tlie decree was honajiAe, not- 
withstanding hatta was not paid Dalti n Lak- 
BHTT 3 «A.H Haei Patil . . 4 Bom., A. C,, 88 

128, Str^Jcxng off execution 

proceedings — A decree was passed m 1850, and was 
in force in 1859, when Act XIV of that year was 
passed. Between August 1850 and 26th April 1864, 
nothing effective was done in furtherance of execu- 
tion. Petitions for execution were filed m May 1861 
and August 1862, and the usual orders passed on 
them, hut they were struck off in default On 25th 
April 1864 another petition was filed, and notice was 
served on the debtor. Meld that at that time the 
petition for execution was barred by limitation The 
decree was noi? kept alive hy the petitions of May 
1861 and August 1862, which were struck off in 
default Satyasaeah Ohosaii Bhaieab Chah- 
DEA BeAHMO 

[2 B. Ij. E., a. C., 198 : 11 W. E., 80 

Affirming the decision of the High Court in Sxitto 
Chhen Ghosai u, Bhxettb Chukdee Beohmo 

[9 W. E., 585 

129 =— striking off execu- 

tion proceedings,^- Bond, fide proceedings to keep 
decree in force — A deciee was obtained on 16th 
April, 1859 and execution was applied for on 28th 
December 1861, when the applicant w^as ordered by 
the Court; to produce a cerklicate of heirship On 
his failing to do so, the case was struck off He 
next applied for execution on 13th August 1864 
Meld that the proceedings taken m 1861 were not 
lon& fide proceedings on the part of the Court such 
as would keep the decree alive, and that the applica- 
tion was barred Lacsmieat Singh Rot v Wahid 
Adi . .2 B. L. E., A. 0., 194 : 11 W. E., 70 

ISO. Sinking off execu- 

tion proceedings. — Bona fides — Where the repre- 
sentatives of a deceased decree-holder applied for 
execution of his decree, and were directed to furnish 
proof that they were the representatives of the 
deceased, and did so, and then their execution case 
was struck off the fil^ — Meld that the steps taken hy 
them were bond fide steps taken to keep the decree 
alive Adina Bibi » Subhbhnnissa Bibi 

[SB li. E , Ap., 142 

131 Sinking off execu- 

tion proceedings — Broceedmg to enforce decree — 
Application foi the execution of a decree was made 
on the 21st December 1864, and m pursuance of such 
application the notice required hy law was issued to 
the 3 udgment-debtor On the 7th Febiuaiy 1865 the 
Court executing the deciee called on the decree-holder 
to produce pi oof of the seivice of such notice wnthin 
four days On the 23rd February 1865, in consequence 
of the decree-hold^ having failed to produce such 
pi oof, the Court dismissed the application There was 
no proceeding either of the decree-holder or of the 


LIMITATION ACT, 1877, art. 179, cl. 4 

— continued 

4 STEP IN AID OF EXECUTION— 

(5) Steihing Case oee the Fide, Eeeeot oe 
— continued. 

Court between the 7th and the 23rd February 1865 
On the 18th February 1868 apphcation w^as again made 
for the execution of the decree Meld that the pro- 
ceeding of the Court of the 23rd February 1865, 
striking off the former apphcation for default of 
prosecution, was not a proceeding to keep the decree 
alive, and the latter apphcation was therefore beyond 
time Raghu Ram v. Dannij Lad 

[I. L. E., 2 AIL, 285 

132, Striking off exe- 

cution proceedings — Application for execution of 
decree — On the 16th January 1875 a decree-holder 
applied for execution of his decree, and the 3rd of 
March 1875 w^as fixed for the sale of the judgment- 
debtoi'^s property On the last-mentioned date the 
debtor applied foi two months’ time, and the deciee- 
holder assented to postponement for that length of 
time only The apphcation w as granted, and the Court 
thereupon struck the case off the file Nothing fur- 
ther was done until the 25th February 1878, when 
the decree-holder again applied foi execution Meld 
that the application of 3rd March 1875 was in fact 
a step taken m aid of execution of the decree, and 
that the apphcation of 25th February 1878 was, 
therefore, under Act XV of 1877, schedule II, article 
179, clause 4, within time Rajdhkht Dassee v 
Rash Munjhey Chowdeain 5 C. L. E., 515 

(c) Resistance to Legad Peoceedings. 

133, Mroceedings to en- 

force decree — Resistance to legal proceedings taken 
hy another person counted as a proceeding for the 
purposes of section 20, Act XIV of 1859 Kadbb 
Kishoee Bose v. Peosono Chtjndee Roy 

[10 W. K, 248 

134. Continuance of con- 

test hekoeen parties — So long as an actual bond fide 
contest vras going on m Court between a decree- 
holder and the judgment-debtor as to the judgment, 
there was a pending “ proceeding ” within section 20, 
Act XIV of 1859, and the peiiod of limitation w^as 
to he computed from the Court’s decision The de- 
cision in the case of Bam Sahai Sing v Sheo SaTiai 
Singh, B L. B , Sup Vol , 492, commented on and 
approved of " Dhieaj Mahtab Chund i3. Budram 
Singh Baboo 

[5 B. L. B., 611 : 14 W. E., V C., 21 
13 Moore’s 1. A., 479 

Chotay Lad v. Ram Dyad . 2 N. W., 402 

Modhoo Soodun Mookeejee V Kietee Chtjn- 
dee Ghose ... 18 W. E , 7 

135. j JResisiing claim to 

attach property — Bond fide proceedings in resist- 
ance of a claim to attach properties were proceedings 
to enforce a decree within the meaning of section 20 
of Act XIV of 1859. Bechaeam Dutta t? Abdhd 
Wahbd • , . . I, L. B., 11 Calc., 55 
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IiIMITATION ACT, 1877, art 178, cl. 4 

— continued 

4. STEP IN AID OF EXECUTION-co»ft»«ffd. 

(c) Resistance to Legal Peoceeeings — con- 
tinued. 

136. — Mensiing appeal 

against decr€e.—B,ie&\s,tm^ an appeal against a decree 
(wbich appeal was eventually compromised) was a 
proceeding, witMn the meaning of section 20, Act 
XIV of 1859, taken to enforce or keep alive the 
decree. Seui> Khan ». Jemal Bibse 

[5 W. B., Mis,, 19 

See Beeeonath Checeebbettx v Nilmoneb 
Singh Deo .... 18 W. R., 7 

Ram Rotten Banbejee o. Ameeeoolmolk 
Benwaeee Gobind . 6 W. B., Mis., 96 

137. Opposing applica- 

tion for leave to appeal,-^ kn appeal prosecut^ to a 
decree was a proceedmg to enforce a decree within the 
meaning of section 20 of Act XIV of 1859 Also 
held there ^as such a proceeding where, on the 
3 udgment“debtor seeking to obtain leave from the 
High Court to appeal to the Privy Council, the exe- 
cution-creditor intervened Kisto Ki>kee Ghosb 
Roy t> Bueeoda Caent Singh Roy 

[10 B. L. B., 101 : 17 W. B., 292 
14 Moore’s I A., 465 

S. C. in Court below, Kishen Kishoee Ghose 
a . Beeoda Kant Roy . . 8 W. B„ 470 

138. Appeals against 

orders — Appeals against orders of the Court charged 
with the execution of a decree, havnng the effect of 
restraining execution or stopping further proceed- 
ings, were proceedings coming within the terms of 
section 20, Act XIV of 1859 NiTTyANEND Koon- 
HOO V. ^EGENDEO ChUNDEE GhOSE 

[16 W. B., 299 

230 ^ Appeal from order 

setting aside attachment. — So also was an appeal 
from an order setting aside an attachment Kaily- 
PEESAEH SlEGH V JaNEEE DeO NAEAIN 

[7 W. E., 9 

140. — Opposing applica- 

tion for remeio or petition of appeal —If, after a 
decree upon an application for review of judgment 
or petition of appe^, the person in whose favour the 
original decree was given appears in person (whether 
voluntarily or upon service of notice) to oppose the 
application, and tiles a vakalutnama, or does anything 
for the purpose of preventing the Appellate Court or 
the Court of Review from setting the judgment 
aside, such an act being an act of the person in 
whose favour the judgment has been given for the 
purpose of preventing its being set aside, is an act 
done for the purpose of keeping the judgment m 
force. Bhebaneswaei Dbbi «. Mahenbeanath 
Chotohby . . . 3 B. Ii. B., Ap., 88 

Kalba Chanb Faeb v. Dhieaj Mahatab Chand 

[18 W. B., 190 

141* Opposing apphca- 

timfor appeal or remew.-^Becree for costs. — Where 


lilMITATIOKT ACT, 1877, art. 179, cL 4 

— continued 

4. STEP IN AID OF EXECUTION-co»fm«ed. 

(c) Resistance to Legal Peoceedings— coa- 
tinued 

the original suit is pending in appeal, the decree- 
holder IS not obliged to execute his decree for costs 
until the proceedings are set at rest by the Appellate 
Court , and if application is made for a review of the 
order made in appeal, an attempt made to support 
the original order must he regarded as a proceeding 
to keep it alive Mahomeb Besseeboollah 
Ram Kant Chowdey . . 16 IV. B., 266 

142. — — Opposing applica- 

tion for femew.— The words judgment, decree, or 
order in section 20, Act XIV of 1859, mean a judg- 
ment, decree, or order which can be enforced by exe- 
cution. An appheation for a review, or a petition of 
appeal by the person against whom the judgment was 
given, is not a pioceedmg by the decree-holder to 
keep the decree m force Bipeo Do^s Gossain ©. 
Chhnbee Sieue Bhbttachaejeb 

[B. li. E., Sup VoL, 718 
2Ind.Jur„M.S,248 
7 W. B., 521 

Lijtbeefn V . Rajeoop Singh 

[10 B. Ii. B., 361: 19 W B., 185 

X43. — — - Opposing applica- 

tion for remcw.— But there is such a proceedmg if he 
appear to oppose the appheation, or does any act to 
prevent the decree being set aside. Bipeo IIoss 
Gossain » Chundee Sieue Bhuttachaejee 
[B. Xi. B., Sup, Vol., 718: 2 lud. Jur., 248 

7W.B.,521 

144. — — — ' Appearance as re- 

spondent in appeal —The appearance of the person in 
whose favour a judgment was given as respondent on 
an appeal, was notan act done for the purpose of keep- 
ing the judgment in force within the meaning of 
section 20, Act XIV of 1859. Vieasamy Mudali v. 
Mannommany Ammal . . . 4 Mad., 32 

r 

145. Decree for moveable 

and immoveable property., — Appeal tn respect of 
the moveable property.— Application for execution 
as regards immoveable property . — 8 Jf., on 24th 
Apnl 18b6, obtained a decree against B M. for pos- 
session of certain land, and alsotfor certain moveable 
property. JB M then appealed to the High Court 
against the decree so far only as it related to the 
moveable property S M. appeared as respondent. 
The High Court modified the decree in respect of the 
moveable property only on the 6th March 1869. On 
the 26thi Apyil 1869 the decree-holder applied to the 
Court which gave the onginal decree for execution 
in respect of the land only. He was refused execu- 
tion as barred by limitation under section 20, Act XIV 
of 1859* Meld^ the appearance of 8 M., the decree- 
holder, as respondent in the appeal preferred by B. M. 
to the Bbgh Court (which was in respect of the move- 
able property only), was no proceedmg to enforce the 
decree in respect of the land or to keep it in force. The 

\ execution of the decree m respect of the land was 
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limitation act, 1877, art 179, cL 4 

— continued. 

4 STEP IN AID OP EXECUTION— 

(c) Resistance to Legae Peoceedings— eo«- 
tmuedn 

baired Sbinath Mazxjmeae n Beajanatb: Ma- 
zuMBAE . 4 B. Ii, E.,, Ap , 89 : 13 W. R., 309 

Appearing as re- 
spondent %n appeal , — In tins case certain proceedings 
of the Beerhhoom Courts in 1866 appealed to, and 
finally decided by, the High Court in 1868, were held 
to be the proceedings that would, v^hile they weie 
being carried on, have prevented the decree-holder 
(respondent) from executing his decree, and therefoie 
proceedings that prevented the bar of hmitation from 
applying to the execution of that decree. Seee- 
NAEAIN MiTTEE V, DhEEAJ MAHTAB ChXJNI> 

[17 W. 72 

3 ^ 47 , Proceedings to enforce 

decree — Opposing right of third party to attached 
property, — A decree-holder having sold certain pro- 
perty in execution and purchased it himself, a balance 
remained due to him under the decree Some time 
after, a third party brought a suit to establish his 
right to the property, the decree-holdei and judg- 
ment-debtor both bemg made parties Meld that it 
was right, and, under the circumstances, perfectly 
equitable, to count the time spent by the decree- 
holder in that litigation as spent m bond fide carry- 
ing on execution^ Romakath Jha Litchmiput 
SnuGH 19’W, B., 418 

148. — Defence to suit — 

A party ( Jf ) having borrowed money on the security 
of land, obtained a decree against tbe borrower for 
principal and interest, execution bemg stayed for six 
months, and plaintiff^s lien on the land maintained. 
A year after the decree-holder applied foi execution, 
and the estate was attached with a view to sale. 
Thereupon one K claimed the estate as bis property, 
and, the claim being disallowed, commenced a suit m 
a Civil Court to establish his title, paying m shortly 
after, under protest, th6 sum which had accrued 
under the decree, and that money was taken out with 
the leave of the Court hy the decree-holder (Jf.), and 
satisfaction entered upon the decree. Subsequently 
K obtained a decree in virtue of which M was 
ordered to lefund the money. Meld that the defence 
to K^s suit by tbe ^deciee-holder If. would not be a 
proceeding taken by him within the meaning of sec- 
tion 20, Act XIV of 1859, to keep his decree alive. 
Prosunno CHTruDEB Rot r, Mookoond Pbeshab 
Eot . . . . . 11 W. B., 210 

149. Application for exe- 

cution of decree — Step in aid of execution — An appli- 
cation hy a decree-holder praying that the objections 
taken by the judgment-debtoi to the sale of property 
belonging to him in execution of the decree should be 
disallowed, and the sale be confirmed, is an application 
from the date of which the period of limitation foi a 
subsequent application for execution of the decree 
may be computed* Kewal Ram v Khadim Htj- 
EAiN . • . , I. Xi. B., 6 All., 576 


IiIMITATIOH ACT, 1877, art. 179, el. 4 

— continued. 

4 STEP IN AID OF EXECUTION— 

(c) Resistance to Legae Proceedings — con- 

tinued 

150. Step in aid of exe~ 

cuUon of decreed — , m a suit against 8. and other 
persons, obtamed a decree on the 24th December 
1878, S. being exempted from the decree, and being 
awarded costs against the plaintifi. In executing his 
decree, , on the 16th June 1880, sought to set 
off the costs awarded to 8, agamst the amount due to 
himself. On the 6th August 1880 /S preferred ob- 
jections to this course On tbe 19tb July 1883 8 ap- 
plied for execution of his decree for costs Meld 
that the application was barred by hmitation, inas- 
much as article 179 (4) of the Limitation Act re- 
quires that the decree-holder should make a diiect 
and independent application for execution on his own 
account, and it was not sufficient to satisfy the re- 
quirements of the law to offer objections under the 
circumstances under which they were offered in the 
present case. Shib Lad t?. Radha Kishen 

[L L. B.,7 Aa,898 

(d) Suits and othee Proceedings by Dbceee- 

HOLDEE. 

151, Proceedings to Jceep 

decree in force — ^Where a decree-holder is referred 
to a civil suit hy the Court to wffiich he applies 
for execution, and he accordingly carries on proceed- 
ings in order to get full relief under his decree, such 
proceedings must be held to he in furtherance of 
execution, and as keeping the deciee alive Radha 
Gobind Shaba n. Beojendeo Coomae Chowdhet 

[15 W. B., 207 

162. — — Suit to set aside 

order under s 246, Civil Procedure Code, 1859 . — 
A suit by a decree-holder to set aside orders passed 
under section 246, Act VIII of 1859, and to declare his 
light to sell a certain estate as the property of 
his judgment* debtor m execution of his decree, was 
a proceeding within the meaning of section 20, Act 
XIV of 1859, to enforce such decree Ram Coomae 
Chowdhey V. Beojessueee Chowdheain 

[6 W. B., Mis., 14 

Kashee Peeshad Rot v Shib Chundee Deb 

[2 W. B., Mis , 3 

153, Mxecuiion of deoi ee 

obtained before the passing of Act XIV of 1859 — 
Suit by decree-holder to declare property liable to 
attachment — Process of execution of a decree obtam- 
ed before tbe passing of Act XIV of 1859 might be 
issued within the time mentioned in section 21 of that 
Act without any prior proceeding having been taken; 
but when it was sought to execute such decree after 
three years from the time of the passing of the Act, 
piocess of execution should not be issued unless some 
proceeding within the meaning of section 20 had 
been taken to enfoice the deciee or keep it in force 
within thiee years next preceding the application for 
execution A legulai suit by -a decree-holder for a 
declaration that property released from attachment. 
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IiOOTATIOlS' ACT, 1877, art. 179, cL 4 

— continued. 

4 STEP IN AID OF EXECUTION— 

{d) SiriTS AKD OTHER PbOCEEDIXOS BY BeCEEE- 
HOLDE R — continued. 

under section 246 of Act VIII of 1859, is liable 
to attaebment in execution of bis decree, was a pro- 
ceeding to keep a decree in force wntbin tbe meaning 
of section 20, Act XIV of 1859 KAHaELEE Cheek 
G-hosal a? Bokomalee Muleige. Mahabebe Pae- 
SAB c. Peak-petty Kobe 

[B. B, B., Sup. Vol., 709 ; 7 W. B., 515 
Deeq-enbue Naeaik Ghosb u Htjeeishoee 
Dhtt . . . . 8 W. B., 88 


154 


Suit under s 246j 


Act Till of 1859 — Proceeding to enforce decree.- 
Witbm three years of bis first application in execu- 
tion of a rent-decree. A., tbe judgment-creditor, 
made a second appbcation to sell certain lands, 
tbe alleged property of B, tbe. judgment-debtor. 
Third parties intervened who established their claim 
to tbe land A thereupon brought a regular suit, 
and succeeded in obtaining a decree declanng tbe 
lands in suit to be tbe property of B Within a year 
of tbe date of this decree, but more than three years 
after bis first appbcation for execution, A fi.ied a 
third application for attachment of other lands belong- 
ing to B Meld, the application was barred by limit- 
ation, Eamsookbee Sakbyab t?. Gopessue Mos- 
TOPEB . I. L. B., 3 Calc., 716 : 2 C. ILu B., 220 


155. — — - Proceeding to mforce 

decree. — A suit for a declaration of plaintiff’s right 
to assess certam lands as mal having been decreed, 
some of tbe defendants applied under section 119, Act 
VIII of 1859, and prayed the Court to set aside the 
decree The remaining defendants were made parties, 
and the decree was materially modified Meld that, 
as the deciee-holder was takmg steps for the purpose 
of preserving the original judgment intact, he was 
taking a proceeding to keep the decree ahve. PooB- 
KAKUKD ShEKHEB V. HtTEO SoOKBEEEE DeBIA 

[13 W. B., 208 

156. *— — — Procuring attach’' 

ment and advertising for sale. — Wheie a decree- 
holdei expended money in procuring attachment of 
his debtor’s property, and advertising the same for 
sale, the proceeding was presumed, nothing to the 
contrary being showm, to he a bond fide proceeding 
Witbui the meaning of section 20, Act XIV of 1859. 
JUTTABHAEEE Sm&H V. WUZEEB SiKHH 

[12 W. E., 357 

157. — — . — Application to ar~ 

rest gudgmenUdehor. — ^An appbcation to arrest, which 
is not earned out, is a bond fide proceeding, taken 
With the mtention of keeping the decree ahve, only 
when the judgment-creditor can show that certain 
circumstances happened that rendered it unnecessary 
for him to proce^ further against the Judgment- 
debtor m execution of that process. Joyeishek 
Shaha c. Bishoe a Moyeb Chowbeaik 

[17 W. E., 365 


IiIMITATIOK ACT, 1877, art 179, cl. 4 

— continued. 

4. STEP IN AID OF EXECUTION— 

(d) Shits anb othee Proceedikgs by Decees- 

HOIBEE— co/ttinue<i. 

168. — Unsuccessful smt to 

have pi operig made liable under decree — An unsuc- 
cessful smt by a decree -holder for the purpose of hav- 
ing specified property made hable under his decree, is 
a proceeding to keep the decree in force. Aebab 
Gazes v Nhfeezhk ... 8 W. B., 09 

Eshak Chhkbee Bose v. JtraooBHKDHoo Ghose 

[8 W. B., 08 

Contra, Jhkaedhk Doss Mitter u. Eajah Eook- 
KEB Bhiiub . . 6 W. B., Mis., 48 

159. — Unsuccessful appli- 

cation to substitute names as heirs of decree^holder. 
— The petitioners apphed for the substitution of their 
names as heirs of a deceased decree-holder, but tailed 
to satisfy tbe Judge that they were tbe heirs of the 
original decree-holder. Meld that such au mfruc- 
tuous appbcation was not a process to enforce or keep 
in force a decree within the meaning of section 20. 
Labba Bishek Dyab Sikgh v Ram Shkehb 
Tewaebe . . . 6 W. B., Mis., 38 

160. Taking out proceeds 

of previous sale %n esceoution — Tbe act of taking out 
the proceeds of a previous sale in execution of a de- 
cree was held not to he a proceeding to keep the de- 
cree m force Kishek Mohuk Jfsh ». Chhkbee 
KAht Chhceeebhtty , . 6 W. E,, Mis., 49 

— Taking out money 

deposited in Court — The taking out by a decree- 
holder of money deposited in Court by his judgment- 
debtor was an effectual proceeding under section 20, 
Act XIV of 1859, to keep the decree in force. 
JoGESH Peoeash Gakgooby «. Kabee Coomae 
K-oy 8 W. B., 274 

I>32, Conduct of sale and 

remission of proceeds to the Collector Ig Mazir . — 
The rule approved by the Privy Council, that any act 
done by a Court or an officei thereof, or bona fide by 
the appbeant, for enforemg or keeping in force a de- 
cree, satisfies the term “ some proceeding ” m sec- 
tion 20, Act XIV of 1859, was held to apply to the 
act of a Nazir in conducting a sale and remitting the 
proceeds to the Collector, and to the act of the decree- 
holder in applying for and drawrfcg out a portion of 
these proceeds. Rajeshheee Debia n. Baj Coo- 
MAEEE Bosses .... 151^. E.,182 


163. — Application to take 

money out of Court. — Bona Jides. — An execution sale 
w^as stayed by consent for two months, and the execu- 
tion suit was struck off the file. During such period 
the execufeon creditor applied to the Court to restore 
his execution suit, and to pay to him certain moneys 
in deposit m Court to the credit of the judgment- 
debtor in another suit, alleging that he (the execution 
creditor) had attached them •, but it turned out that 
he had attached them iu another suit. Meld, the 
application being bond fide, tbe period of limitation 
began to run from the date of the disposal of the ap- 
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IjIMITATION act, 1877, art. 179, el. 4 

— conHmted 


4 STEP IN AID OP EXECUTION— co»fo«e(e4. 
(i) Suits and othbe Pboceedinss bt Deceeb- 
HOLDER — continued 


plication by the Court 
Mudhomottee Debia 


[11 B. Ii. B., 


Bhukpdt Singh Bot u. 

P. 0., 23 : 18 W. E., 76 


Beversinar Modhoomuttt Bebia v. Bhuneut 
Singh . . ,13 W, E.j 164 


« Step in aid of exe- 
cution — Application for sale-proceeds — An apph- 
cution by a decree-holder to be paid the proceeds of a 
sale of property in execution of the decree, is "a “ step 
in aid of execution ” of the deciee, within the mean- 
ing of article 1V9 (4), schedule II of Act XV of 1877 
(Limitation Act), Faran Singh tj Jawahib Singh 
[L Ii. E., 6 AH., 366 

105, — — Application to take 

monep out of 'Court — An apphcation made by a Judg- 
ment-creditor to take out of Court certam moneys 
there deposited by his judgment-debtor, cannot be 
considered to be an application to the Court to take a 
step “in aid of execution,” and is not, therefore, 
within the meaning of clause 4 of article 179, sche- 
dule II of Act XV of 1877 Bmtsee Singh v. Nuzuf 
All Beg, 22 W. B , 828, distinguished Hem Chhn- 
DEB. Chowdhex V, Beojo Soondhey Bebeb 

[L B. B., 8 Cale , 89 ; 10 O. Jj. E., 272 

100 , Obtaining money 

from Cou)t—Seld that obtaining the money from 
the Court after the execution proceedings were put an 
end to, was not an execution proceeding at all Wo- 
DOT TaBA CHOWDHEAIN ©. ABDOOL JUBBtTB CHOW- 

DHBY , ... 24 W. E., 339 

107 , — Application to take 

cut money deposi ted in Court — An application made 
by a judgment creditoi to take out of Court certain 
moneys, the sale-proceeds reabsed by the sales of 
certam properties of his judgment-debtor in a pre- 
Yious execution, cannot be considered to be an applica- 
tion to the Court to take a “ step m aid of execution,” 
and IS not, therefore, within the meaning of clause 4, 
article 179, schedule II of Act XV of 1877 Sem 
Chunder Chowdhry v, Broyo Soondury Bebee, I L* 
B, 8 Calc , 89, Venkatarayalu v Bfarasinha, I 
L B, 2 Mad , 774*rdissented fiom Fazal Iman 
Metta Singh • . I, Xi. E., 10 Calc,, 549 


108. __ Steps taken to get 

money out of Court after refusal of application — 

'-Where, hy declining to pay to the deciee-holder the 
proceeds of an execution sale which has been con- 
firmed, a Court obliges him to take steps to satisfy the 
Court that theie is no other claimant, such steps 
must be considered as a proceeding to enforce the 
decree and obtain satisfaction thereof Mahohed 
Hossein Khan c Loote Ali Khan 

[18 W. E., 463 

109, Broceedings in exe- 

cution as to mesne profits, — Decree for costs — Pro- 
ceedings in execution of a deciee as to mesne profits 


ACT, 1877, art. 179, cL 4 

— continued 

4 STEP IN AIB OF EXECUTION — continued, 

{d) Shits and other Peoobedings by Beceee- 
continued, 

were held to he an effectual proceeding within the. 
meamng of section 20, Act XIV of 1859, to enforce the 
same decree as to costs. Oopbndue Mohijn Mxista- 
eee Teipp • * 5 W. B., Mis., 40 

X70. Decree for posses- 

sion and mesne profits — Separate applications for 
execution — The holder of a decree f oi possession and 
wasilat is not obliged to apply for execution of both 
within three years from the passing of the decree 
He may first apply for execution as to possession and 
costs, and then, within three years from the date of 
such apphcation, seek to enforce the decree as to 
wasilat. Bxjeodakant Boy « Bam Kishoeb Butt 

[8 W. E., 99 

JoGESH Peokash Gangooly ti, Kalbb Coomae 

ElOY . . • . . 8 W, E., 274 

X71, Application in aid 

of execution, — Bossession — Wasilat — Where a de- 
cree IS one for possession, with wasilat from the 
date of dispossession to the date of suit, an appbca- 
tion for wasilat, if not made withm three years from 
the first apphcation in execution, is barred Hem 
Chundeb Chowdhry v, Beojo Soonduey Bebee 
[I. I.. K , 8 Calc , 89 
10 C. L. E., 272 

172, Application for exe- 

cution of decree -^Application for execution of 
portion of decree — Where a decree* holder, in the 
execution of a deciee foi the possession of land, mesne 
profits, and costs, appbed for and obtained possession 
of the land, and costs, and afterwards, within three 
years, appbed in execution of the decree foi mesne 
profits, the execution of the deciee for mesne profits 
was not haried hy bmitation hy reason of more than 
three yeais having elapsed fium the date of the 
decree. Bam Baksh Singh v Mad at Ali 

[7 IsT.W., 95 

173 , — Broceedings to assess 

mesne profits — Act XIV of 1859, section 20, applied 
only to suchdecietal orders as were complete in them- 
selves and ready to he enforced, and not to so much 
of a decretal order as directed proceedings to be taken 
m order to assess the amount of wasilat to be lecovered 
by the judgment- creditor, which weie meiely a pro- 
longation of the trial, and not proceedings to enforce 
the deciee. Fuzeelun v Keeamut Hossein 

[21 W. E., 212 

Bunseb Singh v, Nuzue Ali Beg 

[22 W. E., 328 

174 , — Decree for posses* 

Sion ana mesne profits -—Application for execution for 
mesne profits, which had been omitted in execution of 
decree — Civil Brocedure Code, 1877, s 280 — ^Where 
a paity obtams a deciee for possession and mesne 
piofits, under which he obtains possession but fails to 
piosecute his suit foi mesne piofits and the execution 
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4 STEP m AID OP EXECIJTION-eo»jfm«e<i. 

{d) Suits aio) othes Peoceedin-gs bx Deceee- 
HOltDEE — continued, 

case is struck off for default, — Seld tliat it is very 
doubtful if, iu any case, tbe effect of sucb an order 
would be to prevent tbe decree-bolder again applying 
for execution of that portion of tbe decree relating to 
mesne profits, as long as be keeps witbin tbe provi» 
sions of tbe Limitation Act. It is otherwise under 
section 230, Act X of 1877. Subbhabeb Labl v 
Gieinbub Chttkbeb Ghosb . 1 C, Ij. B., 475 

175^ Proceedings to exe^ 

cute decree for costs — Having obtained possession 
of property in satisfaction of a decree, tbe decree- 
holder bad to meet proceedings initiated by a third 
party under Act VIII of 1859, section 230, and 
delayed to execute bis decree as far as it related to 
costs Meld that tbe proceedings in question could 
not be taken to keep alive tbe decree or save Emit- 
ation in respect to tbe costs. Babooitath Jha o. 
Khtjgput Doss . . .39 W, B., 226 

176, Transmission hy 

Court of decree for execution, — Tbe transmission by 
tbe Court of one district to tbe Court of another of 
a copy of its decree, and a certificate under tbe pro- 
visious of sections 285 and 286 of Act VIII of 1869, 
with a view to execution in that other district, was a 

proceeding witbm tbe meaning of section 20, 
Act XIV of 1859. Lease o. Dasieb 

[10 W. B., 837 

177 , - ApfUcaiion under 

Ciml Procedure Code, lSo9, s, 285, — Meld that an 
appbcation under section 285 of Act VIII of 1859, 
being a necessary and decided step towards tbe exe- 
cution of tbe decree, was an appbcation to enforce 
or keep in force tbe decree, witbm tbe meaning of 
article 167, schedule II of Act IX of 1871. Husain 
Baehsh: o. Madge . I, Ii. B., 1 All., 525 

178, Application for exe- 

cution where transfer is only effectual mode — Ctml 
Procedure Code, 1859, s, ^5 — ^An appbcation for 
tbe execution of a decree to the Court by which it 
was passed, where tbe decree could only have been 
effectoally executed in manner provided by sec- 
tion 285, Act VIII of 1859, was not an application 
which would save bmitation. Pbanks v, Nuneh 
Mad 7I7.W„79 

179, Application for 

transfer of decree, — Meld that an application to tbe 
Court which passed a decree, that it may be sent for 
execution to another Court, is an application to keep 
such decree in force within tbe meaning of tbe 
Limitation Act. CoiaiNS c. MaVda Bakhsh 

CI.3UB,,2 Aa,284 

ISO. — Application for 

^msfer of decree under s. J8t23 of Ctml Procedure 
Code, 1877 — An appbcation for the tranter of a 
decree under tbe provisions of section 223 and tbe 
following section of Act X of 1877, is a step in aid 

III 


LIMITATION’ ACT, 1877, art. 179, cL 4 

’-^continued, 

4 STEP IN AID OF EXECUTION— co»i5ta««df. 

(d) Suits and othee Peogeedings bx Deoebk- 
HODDEE — continued, 

of tbe execution of tbe decree witbm tbe meaning of 
clause 4, article 179, schedule II of Act XV of 1877. 
Latchman Pundbh V, Maddan Mohun Shye 

[I. li, B,, 6 Cale., 518 : 7 O. Ii. B., 621 

18L Application to re- 

transfer decree for execution — Chml Procedure 
Code, 1877, s 223 — ^Wbere a decree has been trans- 
ferred by the Court which passed it to another Court 
for execution, au application to tbe latter Court to 
return tbe decree to tbe Court which passed it for 
further execution is a step m aid of execution within 
tbe meamng of clause 4, article 179, schedule II of 
tbe Limitation Act, 1877. Kbishnaxyae v Vbn- 
BAXXAB . . . I. L. B., 6 Had., 81 

162, ~ • Transmission of de- 

cree for execution, — Application for execution of 
attached decree, — Ctml Procedure Code, ss 228, 
228, 27$ — A decree was passed on tbe 20tb Feb- 
ruary 1878 by tbe Munsif of M lu November 
1878 it was, in accordance with tbe provisions of 
section 223 of tbe Civil Procedure Code, transferred 
to tbe Munsif of J. On the 21st January 1879 an 
appbcation for execution of the decree was made to 
the Munsif of J , who thereupon issued an order for 
tbe attachment of some immoveable property belong- 
ing to tbe judgment-debtor, and also for tbe attach- 
ment of three decrees staning in bis Court m favour 
of tbe judgment-debtor against other persons. On 
tbe 18tb March 1882 tbe decree-holder appked to 
the Munsif of J. to execute one of these decrees in 
bis behalf, and be further asked that whatever 
might be realised in sucb execution should go to tbe 
account of tbe decree which bad been transferred, 
and which was being executed. Meld that an appli- 
cation of tbe 18tb March 1882 was perfectly legal, 
and sucb a proceeding as could keep iive tbe decree 
of tbe 20tb February 1878; and that a subsequent 
application for execution, dated tbe 12tl! April 1883, 
was therefore not barred by limitation. An applica- 
tion to execute an attached decree is a “ step in aid 
of execution” of tbe origmal decree, witbm tbe 
meamng of article 179, schedule II of tbe Limitation 
Act, inasmuch as its object is to obtain money in 
order to pay off the judgment-debttir. Lachhak u, 
Thondi Ram . . I. Ii. B., 7 AH., 382 

188. — — Appheation for 

transmission of decree — ^Where a decree-holder ap- 
pEed to tbe Court to transmit tbe decree to another 
Court for execution, and on a subsequent date paid 
into CUurt postage stamps for tbe transmi^ion of tbe 
records, — Meld that, if when tbe postage stamps 
were paid into Court an application was made to take 
some step in aid of execution, sucb application would 
be sufficient to give a new period of limitation 
Vbddaxa V, Jaganatha , I. Ij. E., 7 Had., 807 

184. — Proceedings to gH 

Privy Council decree sent down for execution , — 
Act 21XV of 1852, s, 2 , — Proceedings had in Gia 

5 V 
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^continued, 

4. STEP IN AID OP EXECOTIOir— 

STTITS AMD OTHEB PbOOEBDINSS BI DeOBBE- 
HOUDEE — continued, 

Higli Court for thd purpose of getting a Privy Conn- 
cU order sent down to the lower Court for execution, 
whether strictly legitimate or not with reference to 
Act XXV of 1862, section 2, if hondjide efforts m^e 
hy the ludgment-creditor to carry into effect that 
order, must he taken to he proceedings keeping the 
decree ahve. LETHBBinaE ^ 

j — J.ttempf to settle ac* 

countsl—Aji attempt at settlement of accounts in 
Court is sufficient to keep a decree alive. PfrEVt- 
TJTOOWIBSA CHxrxTEB Bhabee Sl^H 

To W , JW-IS., 


jgg ■ Jjpplieationforexe-^ 

mtion afteif decision of case on sol^namah, ^Where 
parties to a suit wHch had been decreed entered 
after remind into a compromise, and filed a solehna- 
mah, in accordance with which the case was decided, 
--^Eeld that an apphcation to execute the solehnamah 
was not a proceeding taken on the basis of the decree, 
and bemg, therefore, illegal, could not keep the de- 
cre4 ahve. Pbeo Madhitb Siecae d, Itos^HUE 
SiECAE. .... 15W.B.,614 

;n, — Proceedings %n exe^ 

cution to enforce larred decree,— Compromise of 
decree^ Payments under —'Where a decree-holder en- 
tered into a compromise with the judgment-debtor, 
agreeing to accept payment by instalments, which 
was mtified by the Court executmg the decree, the 
case bemg struck off the execution file on the basis 
of the compromise, and, more than three years after 
the date of the Courtis order sanctioning the compro- 
mise, subsequent proceedings were taken hy the de- 
cree-holder to enforce the ongmal decree , — Keld that 
such subsequent proceedings, when execution of the 
original decree had been already barred hy limitation, 
could not avail to keep the decree ahve Stowell 
® BixiiirQ^s . , • I. Xi. R.> 1 All., 360 


2 ^ 33 ^ — Apphcationfor exe- 

cution of decree -—Partial satisfaction under ar^ 
rangement made through Court — A , a judgment- 
debtor, bemg arrested m execution of a decree, ap- 
plied m the year 1873, under section 273 of Act VIII 
of 1859, for his discharge. The Court refused to 
entertain the apphcation except on condition that A, 
should pay into Court a certam fixed sum of money 
per month on behalf of the judgment-creditor. A , 
acceptmg these terms, was thereupon discharged, 
and the execution proceedings struck off the file. A , 
in compliance with the directions of the Court, made 
regular payments mto Court until October 1876, 
when he discontmued payment. Seldy on an apph- 
cation made in June 1877 hy the judgment-creditor 
for a warrant of further arrest against A , that mas- 
much as the decree-holder was not seekmg to enforce 
by means of execution the arrangement made by the 
Court m 1873, but was rather attempting to execute 
the original decree, such application was barred, more 


liimTATIOH' ACT, 1877, art. 178, cL 4 

— continued, 

4 STEP IK AID OP EXECUTIOK — continued, 

(d) Suits and othee Peoceedings by Deceee- 
hoed ee — continued, 

than three years having elapsed since the date of the 
last application for execution of such decree. Hueeo- 
nathBhunjo® Ohunni Laij Chose 

[I. Ii. E., 4 Calc., 877 : 3 C. Ii. E., 161 

j^ 33 ^ Application to en» 

force arrangement made through the Court, ^Where 
the decree-holder sought to enforce the arrangement 
made hy the Court for satisfaction of the deciee, 
limitation was held not to apply Babha Kissoeb 
Bose x, Aetah Chahdba Mahatab 

[L Ii. E; 7 Calc., 61 


190. 


Eisthandi — JExten* 


Sion of time for limitation ig agreement of p(wties, 
^ ohtamed a decree against B, on the 17th Sep- 
tember 1853. The decree was kept in force hy sun- 
dry proceedings, the last of which was taken on the 
30th December 1864 On the 6th February 1865, 
the parties filed a kistbandi, whereby they a^e^ 
that the amount due under the decree should be 
payable by instalments, tbe first instalment to faU 
due on 14tb July 1865 j at the same time an existing 
attachment was given up. On 14th July 1868, A, 
applied for execution of the decree in reject of six 
instalments due under the kisthandi Meld (MiT- 
TEB, J., dissenting), the Court could not recognise 
any arrangement between the parties enlarging the 
period of limitation allowed by law for the execution 
of decrees, or which alters the terms of the decree 
The filing of the kisthandi and relinquishment of the 
attachment were not a proceeding to enforce the de- 
cree or keep it m force Execution of the decree 
was barred by limitation, Keishha Slim 

D, Hieu Siepab . . 4 B. Ii. B., !P. B., 101 

S C Xeisto Komal Sinq-h v Hueee Siebae 

‘ ’ [13 W. B.5 B. B., 44 


191. 


Meceipi of install 


ment under compromise out of Court The receipt 
of instalments hy a decree-holder out of Court lu pur- 
suance of a compromise made between him and his 
nidffment-debtor is not a proceeding to enforce or 
kee? m force a decree. Nor can the condition in a 
compromise that on default being made in a certain 
number of instalments tbe decree should be executed 
in full, prevent limitation from running Aboo Im^ 
p.BemeeEah . . . 5 IT. -W.. 100 

Application report- 


192, - ^ 

ing adjustment hy parties , — An apphcation hy a 
ludgment-debtor stating that the proceedings m 
kecntion had been adjusted and he had paid the de- 
cree-holder BIO and would pay him the haknee of 
the decretal amount subsequently, and praying that 
the execution case might he struck off, is an apph- 
cation to “keep in force the Ji® 

meaning of article 167, schedule II of Act IX of 1^71, 
and a ^‘step m aid of execution of the decree, 
within the meaning of article 179, schedule II of Act 
XTrflOT. 
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4. STEP m AID OP m.mmi01^--continued 

( d ) Suits aitd othee PEOCEEDnsas by Dbcbee- 
HOLDEE — conti nued, 

198. Agreement to sus- 

pend execution, — ^An agreement to enspend execution 
for a specified time was not a “ proceeding witfiin 
the meaning of section 20, Act XIV of 1859. Mehee- 
OONISSA t?. Eottshan Jehajt . 17 W. E., 396 

194. * — Application to stay 

execution, — Meld that an application hy the decree- 
holder for the stay of execution proceedings is not an 
application to enforce or keep in force the decree, 
within the meaning of article 167, Act IX of 1871. 
Paeie Muhammad a. Ghudam Husais- 

[I. I*. B., 1 All, 580 

195. Application to con- 

tinue attachment but to stag sale — Under the Cmi 
Procedure Code (Act VI 11 of 1859) an application 
to the Court to continue the attachment of immove- 
able property, hut to stay the sale of it, — Meld to he 
a proce^ing to keep in force the decree Xheahea 
< 7 . Ramasami . . 1. 1*. 2 Mad., 218 

196. Application by de- 

i^ee-holder for postponement of sale, — Applicadton 
to take some step in aid of execution of decree — An 
application hy a decree-holder for the postponement 
of a sale in execution of the decree, on the ground 
that he had allowed the 3 udgment-dehtor time, is not 
^'an application according to law to the proper 
Court tor execution, or to take some step in aid of 
execution, of the decree/* within the meaning of ai ti- 
de 179, schedule II, Act XV of 1877, and hmitation 
cannot be computed from the date of such an appli- 
cation. Mainath Kuaei V Dbbi Baehsh Rai 

[I.Ii.B .,3 A 1 I ,767 

107. Application to post- 

pone sale. — Certain lands having been attached in 
execution of a decree, the judgment-debtor apphed 
to the Court to postpone the sale of some ot the 
lands until others had first been sold. The vakil for 
the decree-holder consented in part to this applica- 
tion, but insisted that certam other land should also 
be sold in the first instance. Meld that this act of 
the vakil was a sufficient application to the Court to 
take a step in aid of execution within the meaning 
of article 179 of schedule II of the Limitation Act, 
1879. Dhaeakamma V , SUBBA 

[L lu E., 7 Mad., 806 

See Vbddaya n, Ja^iah-atha 

[L L. B., 7 Mad., 307 

198. Application to post- 
pone sale on consent of Apphcation for 

execution of a decree was made on the 22nd Ho- 
vemher 1875, and in pursuance of such application 
certain properly belonging to the judgment-debtor 
was advertised for sale on the 27th March 1876. On 
the latter date the parties to such decree made a 
joint apphcation in writing to the Court, wherein it 
was stated that the judgment-debtor had made a 

ni 
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— continued. 

4 STEP m AID OF EXECUTION— 

(d) Suits Ajm other PsocEBDiEas by DbceeE" 
EOiiDEB — continued. 

certain payment on account of such decree^ and the 
decree-holders had agreed to give him four months* 
time to pay the balance thereof, and it was prayed 
that such sale might be postponed and such time 
might he granted. The Court on the same day made 
an order on such application postponing such sale. 
The next apphcation for execution of such decree 
was made on the 17th January 1879. The lower 
Appellate Court held, ^ith reference to the qu^tion 
whether such apphcation had been made within the 
time limited by law, that it had been so made, as 
under article 179 (6), schedule II of Act XV of 1877, 
such time began to run from the date of the expi- 
ration of the penod of grace allowed to the judg- 
ment-debtor under the apphcation of the 27th 
March 1876 Meld that article 179 fS) had not any 
relevancy to the present case ; but inasmuch aB the 
proceedings of the 27th March 1876 might be consi- 
dered as properly ccmstjituting a ‘^step in aid of 
execution/* within the meaning of article 179 (4), the 
application of the I7th January 1879 was within 
time. SIT3DA Die v. Sseo Feasad 

[Eli. E., 4 AH, 60 

199 . Oral application for 

proclamation of sale — An oral application, on a 
sale of immoveable property in*the execution of a 
decree having been adjourned for the fixing of a 
fresh date for the sale, is an application to enforce 
the decree, within the meaning of article 167, sche- 
dule II of Act IX of 1871. An application to en- 
force the decree made within three years from the 
date of such an oral application will therefore be 
within time. Amae Sie&h v. Tiea 

[L I,. B., 3 AIL, 139 

See Ambica Pbeshad Sinhh v Shedhaei Ladd 
[I, HE., 10 Calc., 851 

200. — — Application for 

proclamation of sale. — Step in aif^of execution.-— 
A n application to a Court to issue a proclamation of 
sale in lespect of propeity already attached in exe- 
cution of a decree, is an application, within the 
meaning of clause 4 of article 179, schedule II of 
Act XV of 1877, ‘*to take som^step in aid of execu- 
tion of the decree/* Chunder Coomar Moy v. Sho- 
gobutty Prosonno Roy, I. L R., B Calc,, 2BB : 1 C, 
L R., 23, explained. Ambica Pbeshad Sikgh u. 
SuBDHABi Lad , I. Ii. B., 10 Calc., 851 

(e) COKHBMATIOE OB SADB. 

201. — Mate from which 

limitation runs, — Until the order is passed coaflrm- 
ing a sale in execution, the decree-holder must he con- 
sidered to be executing his decree, and limitation be- 
gins to run against him only from the date of such 
order. BECOTBaosTA Dassbb u. Shoha Mooehbe 
Dassbb . . . . . 15 W. B., 15 

202 . Proceeding to keep 

decree in force, — ^Where there is a sale in execution, 

5tr2 
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4. STEP m AID OF EXECUTION— 

(e) CoNriBMATiOK or Saii— 

tlie latest act o£ tlie decree-holder to keep his decree 
ia foxce is the sale which took place at his instaiice, 
not the confirmation of the sale Mahabajah or 
Bitedwais' 1?. Lttoehee Mojtee Debeb 

[8 vr. B., 359 

Jegoex Mohdtee Bibee V, Eah Chehb Ghosb 

[9 W. B., 100 

Shib Eam Dey d. Bafee Maehab Mitteb 

[11 W, B., 117 

203. Froceding to Jceep 

decree in force — BeU, a confinnationof a sale in exe- 
cution hy the Court was a proceeding under section 
20, Act XrV of 1859, and sufficient to keep a decree 
in force which had been obtamed hy the purchaser, 
Chowbhet SasiKK Wahib Axi v Mueeick 
Enaxet Hossbin Aei 

[12 B. Ii. B., 600:20 W. B., 31 

GoBIND CmSKDBR ChOWDHSY V, JoHITEirEiriSSA 

JBibbb . . , . .18 W. B., 166 

204. Proceeding to Jceej^ 

decree m force , — Qwtere, — "Whether a mere confirma- 
tion of a sale is a proceeding sufficient to keep the de- 
cree m force. T^ere it was confirmed after objec- 
tion by the judgment-debtor, and the sale-proceeds 
received hy the creditor, it was held that that was a 
proceeding sufficient to keep the decree alive Gun&a 
Bishbit Chuitd n. Dhieaj Mahtab Chand Baha- 
DiTE 12 B. li. B„ 506, note ; 10 W, B., 224 

205. Proceeding to Jceep 

decree i>n force , — Where the decree-holder takes 
no step whatever to cause an execution sale to be con- 
firmed, the confirmation of the sale hy the Court can- 
not he regarded as a proceeding on his part towards 
enforcing the decree. Hueliok Ebtaet Aei v. 
Wahbd Aei . . . .13 W, K., 315 

206. Proceeding to Icee'p 

decree in force — Confirmation of a sale in execution 
of a decree hy the Court of its own motion, and draw- 
ing out the proceeds of sale by tbe execution-creditor, 
were not proceedings to enforce such decree, or to keep 
the same in force, w»4;hin the meaning of section 20, 
Act XIV of 1859 Dhieaj Mahtab Chund Baha- 
XUB v Bam Beahma Mueeick 

[4 B. L. B., A. C., 115 : 13 W. B., 38 

207. duplication to ea?e- 

cute decree — Order confirming sale — The mere act 
of the Court confirming a sale m execution, w^hich 
act IS not shown to have been performed at the in- 
stance of the' deciee-holdei upon petition or applica- 
tion, IS not an application to the Court to take some 
step iu aid of execution withm the meamng of clause 
4, article 179, schedule II of Act XV of 1877 Mo- 
TENEEO ChAITDBA GHOSB «?. MOHENDEO NaTH 

Ghose . . 10 C. Ii. B., 330 

208. — Proceeding to en- 

force decree,^ Application for copg of decree, — On 
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4. STEP IN AID OF EXECUTION— 

(e) CoHEiEMATiOH OE SALR^continued, 

the 19th of March 1880 a decree for money was 
passed, and on the 19th of February 1881 certam 
property belonging to the judgment-debtor was sold 
m execution thereof. On the 22nd of April 1881 the 
Court passed an order confirming the sale. On the 
10th of January 1682 the decree-holder apphed to the 
Court for a copy of the decree, in order that he 
might make a fresh application for execution. On 
the 28th of March 1884 he applied for execution 
The judgment-debtor appeared and pleaded that exe- 
cution was barred hy limitation. The Court of first 
instance held that execution was not barred on 
the ground that the passing of the order of the 22nd 
of April 1881 was sufficient, under the provisions of 
article 179, clause 4 of the Limitatiofi Act of 1877, 
to keep the decree ahve. The lower Appellate Court 
also held that execution was not barred hy hmitation, 
hut solely on the ground that the apphcation of the 
10th of January 1882 was sufficient to keep the 
decree alive. It did not appear that the order of the 
19th of February 1881 was passed in consequence of 
any application % the decree-holder, and neither the 
application of the 10th of January 1882 nor any 
copy thereof was put m evidence on the present ap- 
phcation. JBeld, on appeal to the High Court, that 
the execution of the decree was barred hy limit- 
ation. Bajeumab Bankeji v, Rajeakhi Dabi 
[I. L. B., 12 Calc., 441 

(f) Misobeeaneotjs Acts oe Deoeee-hoedeb. 

209. Application to re- 

cord certificate of payment hy judgment-dehtor in 
part satisfaction, — ^An apphcation hy a judgment- 
creditor to bring an execution proceeding on the file, 
and to record his certificate of the payment of 
a sum of money hy the judgment-debtor, is an apph- 
cation to take some step in aid of execution of 
the decree -within the meamng of clause 4, article 179 
of schedule II of the Limitation Act Tabihi Das 
Bahetoehadya V, Bishtoo Lae Mxtkhopadaya 

[I. L. B., 12 Calc., 608 

210. Precept to Collector 

under Beng Reg XLVIII of 1793, s 24, cl 2 — 
A precept to the Collector under clause 2, section 24, 
Regulation XLVIII of 1793, for mutation of names 
in the terms of a decree, was a piocess to enforce the 
decree, and could not, under section 20, Act XIV 
of 1859, he issued after a lapse of three years 
from the passing of the decree Nahbebi K-Itnwab 
V Kastuei Kxtkwae . 4 B. L. B., A. C., 681 

S. C. Nahnheb KooirwAB ij, Kustoobeb Koon- 
WAB ..... 13W. B., 141 

211. Confiscation of de- 

cree — Correspondence relating to right of Govern- 
ment — ^Where a decree had awarded a sum as costs 
to one who turned a rebel, — JBeld that correspondence 
relating to the asserted right of Government to get the 
sum to he realised by the execution of decree, did not 
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4. STEP m AID OP EXECDTIOK~co»^i»«^<i. 

(/) Misceliaubous Acts or Deceee-holdes 

^continued, 

amount to a proceeding to save limitation. Ambkst- 

OODDEEK KhAK 0. MOOZnEBEB HOSSEIK KhAN 

[3 Agra, Mis., 5 

212. App heat ton for cer- 

tifcaU of administration. — The petitioners, as 
widow and adopted son of a decree-boider, applied by 
petition to the District Munsif for execution of the 
decree on the 17th June 1864 The District Munsif 
made an order stating that execution would not 
be granted unless the petitioners obtained a certificate 
from the District Court under Act XXYII of 1860 
In August 1864 an application was made for a cer- 
tificate to the Civil Court, and an ordei was made 
refusing the apphcation, and the order was affirmed 
on appeal A second application was made for exe- 
cution in July 1867. Sold that the nght of the pe- 
titioners to obtain execution was barred by section 
20, Act XIV of 1859, Qucere ^ — Whether a suit on 
the decree could be maintained. Laeshamma v. 
VBiTEATAEAGATA ChABIAB . . 4 Mad., 89 

2X3* Applieation tn execu^ 

iion proceedings to have witnesses summoned . — 
An application by a decree-holder m the course of an 
investigation into an objection to the attachment of 
property to have his witnesses summoned, is an appli- 
cation within the meaning of clause, 4, article 179, 
schedule II of the Limitation Act, 1877. Am 
Muhammad Khah i’. Gub Peasad 

[LIi.B.,5 All,344 

214. — — ■ " Apphcationfor certi- 

ficate shoioing necessity of copy of revenue regis- 
ter in order to obtain copy. — Civil Procedure Code, 
1877 , s. 230 . — An application hy a judgment-creditor 
to the Court which passed the decree for a certificate 
that a copy of a revenue register of the land is 
necessary to enable him to obtain such copy from 
the Collector's office, and thereupon to execute the 
decree hy attaching the land, is a step in aid of exe- 
cution within the meaning of clause 4, article 179 
of schedule II of the Limitation Act, 1877. Fer 
Ikhes, J — The right to execute decrees having been 
curtailed by section 230 of the Code of Civil Proce- 
dure, 1877, the provisions of the Limitation Act 
should be construed as far as possible so as to prevent 
the defeat of bond fids endeavours to secure the fruits 
of a decree once obtained. Kuhhi v Seshaq-iei 

[I, li. R., 5 Mad., 141 

215, — Wotice not to pay 

amount decreed.^ Beduetion of time decree is under 
attachment.-^A. notice or order to a judgment- 
debtor, A , not to pay the amount decreed to his judg- 
ment-creditor, B , not in any case serve to beep 
the decree alive in favour of <1, a judgment-creditor 
of R , at whose instance the notice or order is issued, 
much less in favour of other judgment-creditors of 
B. with whom A. had nothing to do. Azhuddih v 
Mathueadas Gotaedhandas Gitxabdas 

[llBam.^206 


IiEMITATIOH ACT, 1877, art 179— 
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6. NOTICE OF EXECUTION. 

218. cL 5 , — Issue of notice 

under s. 216 , Civil Frocedure Code, 1859 . — ^The woid 
"proceeding ” in section 20 of Act XIV of 1859 in- 
cluded any bond fide apphcation, or the last act done 
by the party, by the Court, or % the officer of the 
Court, in furtherance of such application; hence it 
included the issue by the Court of a notice under 
section 216 of the Civil Procedure Code, and the 
service of it by the officer of the Court. Ram Sahai 
Singh v Sheo Sahai Singh. Gubudas Akhuli 
V. Gobin Naik 

[B. Ii. R., Sup. Vol, 492 : 1 Ia<L JTur., 
NT. S., 421 : 6 W. R., Mxs., 98 

Tabbue Singh v. Motee Singh . 9 W. B., 443 

Bajebb Lochttn Saha Chowdhet v Massexh 

^18 W. R., 193 

Mahomed Baebe Khan v. Sham Dbt Kobe 

[12 W. R*, 2 

SuBHAN Adi V StTFDAE Ali , 24 W. B., 227 

Contra, Tabbub Singh v Motee Singh 

[8 W. R., 308 

Sham Chand Bysack v. Lucas 

[6 W. R., Mis., 5 

Geejanund Oopadhya V, Chundee Binodb Oo- 
PADHYA . . . * 5 W. R., Mas., 5 

Kisto Kant Bubad o. Nistaeineb Dbbia 

[8 W. B., 268 

Mazbdoonxssa Beebes tJ* Fuezen Bebbee 

[4W.R.,3Mis.,8 

217* Civil Frocedure 

Code, s 216 , Ffotice under. — Bona fides — ^The service 
of a notice under section 216 of Act VIII of 1859, if 
made bond fide with a view to take further proceed- 
ings, was sufficient to keep a decree ahve. Dhxeaj 
Mahtab Chand Bahadue v. Lakhi Bibi 

[8 R., -A-p., 148 

Bhugobutty V. Motee Chand Puteedundo 

[8 W. R., Mia., 97 

Obhoy Chuen Dutt v. Modhoo Soodun Chow- 

DHEY . 9mB^830 

ChIDICANY BASKAEATENINGAEU V. PiDDiHX Set- 

TY Bajavudu Naidu . 5 IMad., 100 

Makoondonath Bhadooby o. Shib Chundee 
Bhadooey . . . 19 W. R., 102 

218. Issue of notice 

under s. 216 ^ Civil Frocedure Code, 1859 — ^A notice 
issued within time under Act VIII of 1859, section 
216, and actually served upon the judgment-debtor, 
constituted a slarting-point for the commencement 
of a new period of Hmitation under Act IX of 1871, 
schedule II, article 167, any question as to its hona 
fides notwithstanding. KooNJ Bbhaeeb Ladd v . 
Giedhaeee Ladd ... 22 W. R., 484 

Shed Sahoy Singh v Biej Behaey Singh 

[23W.B.,195 
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6. NOTICE OP EX-ElCUTlQ-N^conitmed. 

Issue of notice 

mder s* 216, Ciisil procedure Code, 1859 — Adecree- 
liolder applying for the execution of Ms decree was 
entitled, under the provisions of Act IX of 1871, to 
have such execution, upon his showing that his apph- 
cation was made within three years from the date of a 
previous application to the Court to enforce the same 
decree, or from the date of issuing notice under sec- 
tion 216 of the Code of Civil Procedure in the same 
matter. Eshan CHtiisrrBB Bose Peaiteath: Nag- 

[14 B. Ii. B., P. B., 143 : 22 W. B., 512 

Bohiei Ntjnetjk Hittee 1?. Bhoqgbak Chttneeb 

Box 

[14 B. Ii. B , 144, note t 22 W. B., 154 

SHTTETfr Chundee Sex ». Abdooe Khte Maho- 
-ssm MoHUTESSirB Billah . 23 "W. B., 327 

22Q. ^ Issue of notice ofexe- 

lyatxon* — Execution jiarily had under Act XIV of 
1859 — In an execution case, in which the notice was 
served before, hut the application for execution was 
made after, the passmg of the present law of limita- 
tion, — Beld that the period within which proceeding 
should he taken must be reckoned from the date of 
the notice, and not fiom the date of application 
BemuIi Doss n Ikbae Naeain . 25 W. B., 249 

Bitg-hooeath Das t?. Shieomoiteb Pat Moha- 
debeb . i • .24 W, B., 20 

22L Issue of notice of 

execution^-— 'WhQR proceedings have been taken sub- 
sequent to an application to execute a decree, and to the 
issue of notice, limitation does not run from the date 
of such subsequent proceedings, hut from the date of 
the first application to execute the decree, or from 
the date of the notice, as the case may be. Nib- 
MOKEX Singh Deo d. Niloomub Ttobabab 

[26 W. B., 648 

222. "Notice to judgment- 

dehtor of execution of decree — Ciml procedure Code, 
1859, ss. 212, 21 &: — On the Srd March 1875, an appli- 
cation was made by a decree-holder to the Court execut- 
ing the decree, wmchdidnot, as required by section 212 
of Act Yin of 1859, state the mode in which the 
assistance^of the Court was required, whether by the 
ariest and impnsonment of the judgment-debtor or 
attachment of his property, but prayed that the 
Court would, under section 216 of that Act, issue a 
notice to the 3 udgment-debtor to show cause why the 
decree should not he executed against him. Under 
this apphcation notice was issued to the judgment- 
debtor on the 28th March 1875 On the 27th April 
1875 the execution case was struck off the file on the 
ground that the decree-holder did not desire further 
proceedings to he taken Neld, per Pbaesok and 
OiiDElELD, JJ., that for the purposes of article 167, 
schedule H of Act IX of 1871, the application was 
one to enforce or keep in force the deciee; and, fur- 
ther, that hmitation should be computed from the 
date the notice to the judgment-debtor was issued, 
"Franks v Nuneh Mai, 7 N» W , 79, impugned Fer 
Bpankie, J,, contra, Behabi Lab ® Salik Bam 
[BL. B.,XAll.,67e 
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5 NOTICE OF EXECUTION— 

223. Service of notice of 

execution • — Apphcation for execution of a decree 
was made on the 10th November 1869, and on the 
27th November 1869 notice issued under section 216 
of the Civil Procedure Code, 1859 Again, on the 4th 
February 1873, application was made for execution, 
and notice was issued on the 19th February 1873 
under section 216. A subsequent application for 
execution was made on the 31st August 1874, and 
the order for notice to issue, undei section 216, was 
made on the same day. The question raised m 
appeal against the order to issue execution was whe- 
ther the plaintiff^s right to execution was barred, 
and had been so when the application, dated 31st 
August 1874, for execution was made, "Seld on 
appeal by the High Court (Keenan and Kinbees- 
LBY, JJ) that as the apphcation for execution on 
the 4th Febraary 1873, being more than three years 
after the date of issuing the last prior notice under 
section 216, — v%%,, 27th November 1869, — was late, 
under article 167, paragraph 5, Act IX of 1871, 
execution was barred by limitation at and before the 
date of that apphcation, and that this bar was not 
removed by the circumstance that the judgment- 
debtor had allowed the service of the notice on him 
in February 1873 to pass unchallenged. Chikcany 
V Rajavulu Naidu, 5 Mad., 100, distinguished, 
Peabhaoaea Bow v, Potannah 

[I. Ij. B., 2 Mad., 1 

224. Service of notice of 

execution — Civil procedure Code, 1859, s. 216 
On the presentation of the last of a series of applica- 
tions made for the execution of a decree, the Court 
IS competent to consider the question whether, on 
the date of making a prior apphcation for execution, 
the decree sought to be enforced was barred by limit- 
ation, and that notwithstandmg the fact that notice 
of such prior apphcation had been served on the 
judgment-debtor under section 216 of Act YIII of 
1859. Unnoba Peesab Boy v Kooepan Abey 

[I. Ii. B., 3 Calc., 618 : 1 C. L. B., 408 


6, OBDER FOB PAYMENT AT SPECIFIED 
DATE. 

225. el. 6.— Civil Procedure 

Code, s 230 {1) — Execution of decree — Annual 
payments — Certain date — A decree which directs 
payment to be made annually to the decree-holder is 
not a decree which directs payment of money to be 
made at a certain date within the meaning of section 
230 of the Code of Civil Procedure, or clause 6 of 
article 179 of schedule II of the Limitation Act, 
1877. Where a decree directed annual payments to 
be made, and the decree -holder applied for and ob- 
tained payment of the money due for 1877 and 1878 
m Maich 1879 by execution, and then apphed in 
July 1882 for the sums due for 1880 and 1881, — 
Seld that this apphcation was barred by limitation. 
Ytrsup Khan v. Sibdae Khan 

[I. L, B„ 7 Mad., 83 
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e. OEDEB POE PATMEIjrr AT SPECIFIED 
DATE — continued, 

226. Cieil Procedure 

Code^ 1882y s, 210 — Time granted to debtor, — 
Decree not altered. — On tite 26t}i of Jnne 1878 a 
judgment-debtor applied, under section 210 of the 
Code of Ci\dl Procedure, for two years' time to pay 
the amount of the decree, which was dated 12th 
March 1878, Notice having been given to the judg- 
ment-creditor, an ex parte order was made allowing 
the judgment-debtor two years* time to pay, but the 
decree itself was not altered m accordance with this 
order. On the 9th of July 1882 the decree-holder 
applied for execution of the decree. Meld that the 
apphcation was not barred by limitation. Tata, 
CHASLTJ V. KoNMfALA RAMACHAirD.RA ReDDI 

[I. Ii. B., 7 Mad„ 152 

227. — " — Civil Procedure 

Codey Act XIV of 1882, s. 210, — Petition of judg- 
ment^debior amounting to fresh decree — On the 
23rd February 1878, an apphcation was made for 
execution of a decree, dated the 3rd December 1877, 
in which the decree-holder stated that the judgment- 
debtor had agreed to pay the balance then due on the 
13th August 1878, The apphcation was then struck 
off on the 26th June 1878. On the 30th June 1881 
the decree-holder again applied for execution, and on 
the 11th July 1881 the judgment-debtor, with the 
consent of the decree-holder, applied for time to pay 
the balance due till the 8th ^ptember 1881, and 
that application was also struck off. On the 1st 
March 1883 the decree-holder again applied for exe- 
cution Meld that the apphcation was not barred 
by limitation upon tbe groupd that tbe apphcation 
by the judgment-debtor, made on tbe 11th July 1881, 
alleging that he had come to an arrangement with 
the decree-holder for the payment of the amount due 
by mstalments, having resnlted in its bemg register- 
ed and the proceedings struck off, amounted to a 
direction that the decretal amount be paid by mstal- 
ments as stipulated m the petitions, and that this 
bemg so, there was a decree passed on that date under 
the provisions of the second paragraph of section 210 
of the C5ode of Civil Procedure, of which the decree- 
holder was entitled to have execution. Jhoti Sahtt 
4?. BHuatriT Gib . . I. It. B., XI Oalc., 143 

228. — Order for pagment 

of decree by instalments — The provision of section 
20, Act XIV of 1859, applied where there was a present 
right to execute the decree, and not to cases of an 
instalment made payable at a future date ; m tbe 
latter case, application might be made witiim three 
years torn the date of each mstalment becoming due, 
without being barred by limitation provided m tbe 
said section. Ultajp Am Khast «. Ram Lall 

[Agra^ S*. B., 83 : Ed. 1874, 63 

220 . Decree awarding 

payment by instalments. — When a decree awards 
payment by instalments, to be made at particular 
specified dates, the date when each instahnent be- 
comes due IS ti> be deemed the date of the decree in 
respect of that mstalment for the purpose of calculat- 
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6. ORDER FOR PAYMENT AT SPECIFIED 
DATE — continued. 

ing the time withm which execution may be issued 
to enforce payment of it. Dttameam Makiebam 
V, Gibdhabiai. Motibam: . 6 Bom., A. C., 45 

Ram SuDor Ghosb o. RAjBtn<i.uBH Saha 

[15 W. B., 547 

Tihcowbie Dossbb V . 0MBIKA Chubjt Rot 
CHOwuHEr . . . .23 W, B,, 41 

Sheo Jaluh V. Ghhesh . , 2 Agra, 237 

PAHAMCHAjm TALAB SCBAJMAB V . BhITEAT 

TALAD Dasheat . . 6 Bom., A. O., 38 

230. - — Execution of decree 

for maintenance payable by instalments.— Process 
of execution cannot always be issued for three years* 
arrears under a decree directing annual payment of 
mon^y for a series of years. The petitiouer, who had 
obtained a decree for an annual sum for maintenance 
during her hfe, alleged satisfaction of the decree up 
to a period less than three years from the date of the 
application for execution of the decree. The Judge 
was not satisfied of the alleged satisfaction, and dis- 
missed the application for execution. Meld that the 
petitioner was entitled to execution of the decree at 
any time from the date at which the first mstalment 
became due, hut that she was not entitled to have 
process of execution issued within three yeans from 
the date at which the second insi&lment or subse- 
quent mstalments became due. Lakshmi Ammab 
V, Sashabbtt Aixahgab . . .4 MAd., 275 

See Sotthayeb o, Thahaeapitdayen 

[4 Mad., 183 

231. Execution of decree 

payable by instalments, — ^The decree provided that the 
amount should be paid m three mstalments, and in 
default of payment of one instalment the decree- 
holder was empowered to execute his decree for the 
whole amount. When the instalment for December 
1865 fell due, the judgment-debtor jgaid a portion 
and obtamed an extension of time up to December 
1866. On application on 2l8t September 1869 for 
execution of the decree for the instalments of 1866 
and 1867, — Meld that the instalment for 1866 was 
not barred by lapse of time. Keishha Chaitdba 
Shaha V. Ombd Ali . . 6,B. Ii. B,, Ap., 31 

S. C. Kbisto CHuimBB Shaha v. Oomed Ati 

£14Wr.B.,414 

232. — Eond payable by 

instalmenis. — 'Upon an application for execution be- 
ing made, the judgment-debtor executed in Court an 
mstalment bond, by which he bound himself to pay his 
debt by half-yearly instalments in the months of 
Magh (January and February) and Bhadra (August 
and September) of ^h yeax, and it was stipulated 
that, on failure to pay a single instalment, the whole 
of the bond might be realised by execution. A deci- 
sion was given accordingly, and the instalment bond 
was Med. The judgment-debtor did not pay the 
instalment due in August and September 1864 till a 
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few days after tTie expiry of tlaat month. He did not 
pay the instalment of January and February 1865 at 
all, but subsequent payments were made and accepted. 
In December 1867 and January 1868 the decree- 
holder applied to execute the decree and realise the 
whole amount of the bond. The lower Appellate 
Court, holding that time lan from the first default m 
August and September 1864, dismissed the apphcation 
Seld by the &gh Court on appeal that the applica- 
tion was not barred by section 20, Act XIV of 1859, and 
that the time ran from January and February 1865. 
Dpekdba Mohak Tagoee tf. Takai«ia Bepabi 

[2 B. Ii. B., A. C., 845 

S. C- WOOPEITDEO MoHTJN TaGOBB « TAKAIilA 
Bepaeee .... UW. B., 570 

283. Decree payable hy in» 

Halmefiis.^—Mimtation Aoi^ 1B7U 75 — A decree 

payable by instalments, with a proviso that, in de- 
fault of payment of any one instalment, the whole 
amount of the decree shall become payable at once, is 
barred, if application for execution he not made with- 
in three years from the date on which any one instal- 
ment feU due, and was not paid. The payment of 
instalments subsequent to default m payment of the 
first inftalment at the date specified, does not give the 
judgment-creditor a fresh starting-point. DnLSOOK 
Rattachaih? V Chijgon Nabextb 

[I. Ii. B., 2 Bom., 856 

See GxraiNA Dambebshbt v, Bhiktj Habiba 

[I. B. B., X Bom., 125 

234. Decree for money 

payable by instalments. — Adjustment (f decree — 
Ctml Frocedure Code, 1859, s. 206. — A decree for the 
payment of money by instalments directed that, if 
the judgment-debtor failed to pay two instalments in 
succession, the decree-holder should he entitled to 
enforce payment of the whole amount due under the 
decree. The decree-holder, alleging that a portion of 
the ninth instalment was payable, and that the whole 
of the tenth (the last) mstalment was due, applied to 
enforce payment of the moneys due under the decree 
Reid, per FeAesost J,, that whether former instal- 
ments had been paid or not was immaterial, and the 
apphcation, hemg within three years from the dates 
on which the mniSi and tenth mstalments became 
due, was, with reference to article 167, schedule II of 
Act IX of 1871, within time. Spankie, J , refused 
t& interfere in second appeal, inasmuch as the lower 
Appellate Court had found as a fact that there had 
been no such default in the payment of the former in- 
stalments as was contemplated hy the decree. Kast- 
CHA2T Singh « Sheo Peasad 

[I. Ii. B., 2 AU., 291 

235, Deciee payable hy 

mstalments. — Default — Where a decree was passed 
by consent in 1872 for payment to plaintiff through 
the Court of B300 hy fifteen annual instalments on 
February 20 m each year, and in default of payment 
of any instalment the whole amount became recover- 
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able, and four years’ instalments were paid out of 
Court and default made on February 20, 1877, and 
plaintiff applied to recover the instalment of 1877 by 
execution on November 17, 1879, and March 1, 1880, 
— Reid that the application of November 1879 was 
not barred under clause 6, article 179, schedule II of 
the limitation Act of 1877, inasmuch as when the 
Limitation Act, 1877, came into force (October 1, 
1877), the application was not barred under clause 6, 
article 167, schedule II of the Limitation Act, 1871. 
Reid, also, that the provision as to the whole amount 
becoming recoverable at once if default was made, did 
not affect the admissibility of the application for exe- 
cution, becanse that provision had not been enforced, 
and the obligation to pay by instalments was still 
subsistmg. Kabaeatalasa Appayxa « Kaeanam 
Papatsta . . , I. Ii. B., 8 Mad., 256 

236. Decree for money 

payable hy iJistalments — JBxecution of decree.'-- 
Reid, m the case of a decree for money payable by 
instalments, with a proviso that in the event of 
default the decree should be executed for the whole 
amount, that the decree-holder was stnctly bound by 
the terms of the decree, and not having applied for 
execution within three years from the date of the 
fost default, the decree was barred. Shib Dat 
Kabka Pbasad . . I. L, B., 2 AH., 443 

237. and art. 75. — De- 

cree directing payment to he made at a certain date. 
— L obtained a decree against U., dated the 24th Sep- 
tember 1867, for possession of a certain estate, sub- 
ject to this provision, mz., that if 27, paid in cash 
into the treasury of the Court, year hy year, for L/s 
mamtenance, so long as she might live, an allowance 
of R15 per mensem, in three instalments of R60 
each, the decree for possession should not be executed, 
but if default were made m payment of three such 
instalments, L should he entitled to delivery of pos- 
session of such estate The first default was made 
on the 18th January 1874, but L waived the benefit 
of the proviso. A fresh default was made, and on 
the 23rd January 1880 L applied for possession of 
such estate. Reid that the provisions of colunm 3, 
article 75, schedule II of Act XY of 1877, were not 

i applicable to this case, but article 179 (6) of that 
schedule contained the law which must govern it; 
and, the date upon which such decree became capable 
of execution for possession being the 18th January 
1874, the date of the first complete default, the ap- 
plication of the 23rd January 1880 was barred by 
limitation, UgeahNath® Laganmabi 

[I. L. B., 4 AU.5 88 

238. Decree payable by 

instalments — Execution of ichole decree. — Fayments 
out of Court — Act X of 1877 {Civil Frocedure 
Code), s. 258 — A decree payable by mstalments pro- 
vided that, in default in payment of two instalments, 
the whole decree should be executed The decree- 
boldei applied for execution of the whole decree on the 
ground that default had been made m payment of 
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the third and fourth instalments The judgment- 
debtor ob3ected that the apphcation was barred by 
hmitation, as he had made d^ault m payment of the 
first and second instalments, and three years had 
elapsed from the date of such default The decree- 
holder offered to prove that those instalments had been 
paid out of Court. M.eld that he was entitled to give 
such proof, in order to defeat the judgment-debtor’s 
plea of hmitation, notwithstanding such payments had 
not been certified. Fakir Chand Bose v Madan 
Mohan Qhose, 4 B Z, M , F B , 130, followed 
Sham Lal ©. Kanahia Lah I. It , B., 4 All, 316 

239. Decree payable by 

tnstalmenis '—Default.-— Waiver — Fstoppel — Ap- 
plicaiton for execution as provided for in ease of 
default, — Application to recover instalments, — A 
decree for the payment of money directed that an 
amount less than the amount sued for should be paid 
by instalments, and that if default were made in pay- 
ment of one iiJ^alment, the amount sued for should 
be payable. Default having been made, the decree- 
holder, on the 7th May 1377, applied for execution 
of the decree for the larger amount. It appeared 
that at this time, although the instalments had 
not been paid regiilarly, the decree-holder had re- 
iseived in full ah the instalments which had fallen 
due excepting the instalment falling due m the pre- 
vious September, — that is, September 1876, — of which 
he had received only a part. The application of the 
7th May 1877 was struck off the file. ^ The decree- 
holder subsequently accepted the remaining instal- 
ments, which were paid on due dates On the 28th 
August 1878 the decree-holder applied for payment 
of an instalment which had been paid into Court, 
On the 8th September 1881 the decree-holder applied 
for execution of the decree for the larger amount 
payable thereunder m case of default, with reference 
to the default m respect of the instalment for Sep- 
tember 1876. The Court refused to allow execution 
to issue for such amount, hut allowed it to issue for 
the balance of the instalment for September 1876 
Fer Steaight, J, — ^That, having by his application of 
the 7th May 18^7, sought to execute the decree for 
the larger amount payable thereunder in case of 
default in payment of the instalments of the smaller 
amount, the decree-holder was not competent after- 
wards to seek to execute the decree in respect of such 
instalments; that, therefore, his apphcation of the 
28th August 1878 was not a step in aid of execution 
of the decree in the shape in which he had previously 
sought execution, from the date of which limitation 
could he computed; and that consequently his appU- 
cation of the 8th September 1881 was barred by 
limitation. Pef* ounam — That the decree-holder 
was not entitled to recover the balance of the instal- 
ment for September 1876, regard being had to the 
hmitation prescribed by Ko. 179 (6), schedule 11 of 
the Limitation Act, 1877. Rahha Peasad Sihg-h v 
BhagwahEai . . L I». B., 6 AIL, 289 

240 , . Decree payable by 

instalments, — Fxecution ofmhole decree. — Construe-^ 
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6. ORDER FOR PAYMENT AT SPECIFIED 
DATE — continued, 

tion of decree. — Fauments out of Court — Ctml Fro- 
cedure Code, s 25S — A decree passed against the 
defendant m a suit, dated the i3th March 1877, 
directed ‘^that the plaintiff should recover the de- 
cree-money by instalments, agreeably to the terms of 
the deed of compromise, and he, in case of default, 
should recover in a lump sum.’' The compromise 
mentioned m the decree provided that the amount m 
dispute should be paid in ten instalments, from 1284 to 
1294 Fasli, the first to be paid on the 27th May 1877 
(1284 Fash), and the remaining nine instalments on 
Jaith Puranmashi of each succeeding FasH year. On 
the 1st September 1883 the decree-holders applied for 
execution of the decree, alleging that the first four 
instalments had been paid, but not any of the suc- 
ceeding instalments, and they claimed to recover, 
under the terms of the decree, the fifth and all the 
remamrag instalments in a lump sum! The judg- 
ment-debtors contended that the application was 
barred by hmitation, as they had not paid a single 
instalment, and more than three years had elapsed 
from the date of the first default, and that, even if 
the first four instalments had been paid, such pay- 
ments could not be recognised by the Court as they 
had not been certified. JZeld, reversing the decision 
of the lower Appellate Court, that if the four annual 
mstalments had not been paid under the decree, the 
execution of the decree was barr&d by limitation. 
Seld, also, that recognition of such instalments was 
not barred by the terms of section 258 of the Civil 
Procedure C5>de. Sham. Lai v Kanahia Lai, I. L, 
F,, 4 All, 316 ; and Fahir Chand Bose v Madan 
Mohan Qhose, 4 B L, F, F, B , 130, followed. 
Zahhe Khak Bakhtawae 

[I. I,. K., 7 AIL, 327 

24L« Debt on decree pay- 

able by instalments. — Failure to pay — Waiver of 
default — ^The terms of compromise in a suit for 
money provided that the debt should be paid by 
monthly instalments, and that, on the «f allure to pay 
any three successive instalments, the entire amount 
shonld be reco\erable by application to execute the 
full decree The decree was dated the 12th June 
1875, the first instalment was due m July 1875, and 
the last m October 1877. Default was made in pay- 
ment of the first three instalm^ts, but the decree- 
holder did not apply for execution, and accepted 
subsequent payments. On the 13th December 1879 
he apphed for execution for the amount then remain- 
ing due ffeld that the penod of limitation prescribed 
bj article 179, schedule II of Act XV of 1877, began 
to run on the third default taking place, and that no 
subsequent payment could stop limitation once 
begun. AsmxjtuiiIiAH Daial v Bally Chiteh 
Mittbe . . . . I. Ii. B., 7 Calc., 66 

242. Decree payable by 

••mstalments — On an apphcation, dated 10th Aughran 
1288, for execution of a decree which provided, on the 
basis of a kistbundi, that the amount decreed should 
be paid in four mstiJmeuts annually, extending oter 
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6. OEDEB POE PATMEIJT AT SPECIPIED 
DATE — conUituei, 

the years 1284, 1285, 1286, 1287, aad that, if there 
sliould be default m. payment of any instalment, and 
that instalment sliould remain unpaid for six months, 
the whole of the decree should at once become due, it 
■was objected that the application was barred on the 
ground that the instalments for 1284 not having been 
paid, the whole amount of decree had become payable 
within six months for the first default. The applica- 
tion was to recover the mstalments due for 1285, 
1286, and 1287. SeU that the application was not 
barred, except as to the instalment of 1285, Which fell 
due in Jaith, as it was optional with the decree-holder 
to realise the whole decree at once upon default being 
made, or to waive bis right to do so and seek to realise 
instalments as they became due. Ashmuiullah 
Dalai V. Kally Churn Mitter, X. L. JB., 7 Calc , 56, 
followed. CstUNBBB Komal Dass 1 ?. Bissasxteeee 
Dassia 18 243 

243. Decree payable by 

instalments — Option to execute. — Waiver — (7o»- 
structxon of decree — Where a decree is made pay- 
able by instalments, and contains a provision that, on 
failure of any one instalment, the whole is to become 
due, the question whether the decree-holder may waive 
the benefit of the provision or must execute his decree 
within three years &om the due date of the first 
instalment of which default is made in payment, is a 
question purely of construction to be decided on the 
terms of the whole decree in each case On an appli- 
cation for execution of a deciee made payable by 
instai^ents, — Meld that the application was barred 
by hmitation, on the ground that the judgment- 
creditor should have apphed for execution within 
three years from the date of the first default in pay- 
ment. Jin>Hi$Tis Patbo V. Nobik Ceaneba 
Khbea * • . . r, Ii. E., 13 Calc., 73 

7. JOINT DEGREES. 

(a)» Joint Dboebb-hoeebes. 

The following are the cases decided as to the pro- 
ceedings iu 3 oint decrees under the Acts of 1859 and 
1871.— 

244. eaqpl. 1. — Application 

by one of several decree-holders — Every appli- 
cation made by one or more out of several decree- 
holders is an application made in the interests of all, 
and every proceeding taken by one is a proceeding 
taken for the benefit of aU to enforce the 3 udgment, 
or to keep it in force. Rot Pebbonath Chowdhet 
Peannath Rot Chowehet . 8 W, R„ 100 

Dhabessuebb i>. Goodhue Sahot 

[11 W. R., 421 

Bhoobuitessuebe Dbbia V. Chundbb Moneb 
Dbbia . . . .21 W. B., 243 

Hueuok Rot v. Zuhoobee Mudl 

[22W.R.,468 

OUDH BeHABI LAIi V. BeA JAMOHAN LAL 

C4B.L.R„Ap„41;18W.B^128 i 
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7. JOINT DECREES — continued. 

(a) Joint Dbobee-holdees — continued, 

JOHIEOONISSA KhATOON V. AMBEEOONISSA KhA- 

TOON . . . .6 W. R., Mis., 59 

Indubjbet Koowab c, Mazam Ali Khan 

[6 W. R., Mis., 76 

245. Arrangement by 

decree-holders amongst themselves — In the case of 
a joint-decree, any arrangement made by the decree- 
holders amongst themselves as to their relative shares 
in the amount of the decree would not alter its 
character, and bond fide proceedings taken by one of 
the number to execute the decree would keep alive the 
rights of aU the decree-holdeis. Induejeet Kun- 
WAB Mazam Ali Khan . 6 W. R., Mis., 76 

Beijo Coomae Mulliok V. Ram Buesh Chat- 
TEEJI .... IW. R., Mis., 1 

246. — Application crfier 

death of some of decree-holders. — Civil Procedure 
Code, 1859, s 207 — ^A joint decree for damages was 
obtained by several plamtiffs in the Court of the 
Principal Sudder Ameen of Patna m 1854, and was 
kept aUve by endeavours to execute it tiU 1861 On 
the 15th June 1861, the Court passed an order modi- 
fying the costs of the original decree, but this order 
was reversed on appeal on the 19th August 1862. 
Some of the plamti&s having died in the meantime, 
an application was made on the 29th July 1863, 
and an order was passed thereon on the 26th May 
1864, whereby the present decree-holders were sub- 
stituted for the deceased plaintiffs A new Principal 
Sudder Ameen was appointed on the 10th December 
1864, and he reversed that order, and required from 
the present decree-holders a certificate of heirship, 
which they obtained on the 16th September 1865. 
On the 20th of the same month, an order for execd- 
tion was made by the Principal Sudder Ameen, bnt it 
was reversed by the Judge on appeal, on the ground 
that the order of the 26th May 1864 was not a pro- 
ceeding within the meaning of section 20 of ActXIV 
of 1859, and, therefoie, the application for execution 
was too late. Meld that execution might have been 
obtained under section 207 of Act VIII of 1859 by the 
survivors of the original decree-holders for the bene- 
fit of all parties interested in it. The order of the 
lower Appellate Court was reversed. Teja Sing-h v. 
Rajnaeatan Sin&h . . 1 B. L. R., A. C., 62 

S. C. Teja Sin^h v. Pokhun Singh 

[10 W. B., 95 

247. Separate tahing out 

of execution. — Ciml Procedure Code, 1859, s. 207 — 
Three persons obtained a joint decree. Two of them 
took out execution and realised each his own share. 
The third apphed for execution within three years 
from the time of the last proceedings taken by the 
other two, but after, a lapse of three years from the 
last proceedings taken jointly by all three. Meld 
that, under se&ion‘207, Act VIII of 1859, there was 
no severance of the decree, and therefore the pro-' 
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7 JOINT DECEEES-co*i^t«tte<?. 

(a) Jonrr Decebe-hoxbees — continued. 

ceedings taken by tbe two kept tbe decree alive. 
Azizuskissa Khatuk V. Shashi Bhushan Bose 

[2 B. Ii. B., Ap., 47 ; 11 W. E., 343 

248 . Separate takmg out 
of ea;e£?«6o».— In a case in which a certain sum was 
adjndged to five persons as an entire snm to which all 
o£ them were jointly entitled, but one moiety to three 
of them and the other moiety to the remaining two, 
— Seld that the effect of the ad 3 ndication was 
the same as if two separate and distinct decrees had 
been pronounced, and that no action taken by the 
decree-holders to whom one moiety had been assigned 
could keep the decree ahve for the benefit of tbe others. 
Chooa Sahoo V. Teipooea Dtttt . 13 W. B., 244 

249. Application hy one 

decree-holder for execution — Where one of several 
Joint decree-holders made, under Act VIII of 1859, 
section 207, a proper apphcation for execution, the 
date on w^hich the apphcation was made was held to 
constitute a point ^ time from which would run 
the limitation of three years provided m Act IX of 
1871, schedule II, article 167. Hhettcz R«r 
ZuHOOEBE Mhl • . . 22 W. B., 468 

250. Application to exe- 

cute part of decree. — An application to execute an 
aliquot part of a decree, though irregular and in- 
effectual for the purpose, must, if made bond fide 
under a misapprehension of the law, be regarded as 
a proceeding which keeps the decree ahve. Koyias 
Nath Ghose v. Nitza Shama Dasseb 

C15W,B,449 

Sbxb Chtjhdee Bass u. Ram Chukdee Pobdae 

[lew. B., 29 

PeakBishoee DEBn.KiSHOEE Chhndee Chow- 
dhey . . . . 16 W. B., 267 

DoxaMoybb Dabeeu. Niemokeb Chttckeebtitty 

[25 W. B., 70 

25L Application for par- 

tial execution of joint decree —Costs . — An apphcation 
for the partial execution of a Joint decree hy one of 
the decree-holders is not an apphcation according to 
law, and consequently has not the effect of keeping 
the decree m force. Where a decree of the Sudder 
Court awarded costs in the lower Court to certam 
defendants separately, audio eight sets of defendants 
collectively, and costs m the Sndder Court to three 
sets, and the only applications which were made for 
execution of the decree witbm the period of hmita- 
tion were made hy one of the defendants to recover 
his costs in the lower Court and a fractional share of 
the costs in the Sudder Court awarded to his set of 
defendants, a subsequent application hy Mm and the 
other defendants for execntion of the decree was 
held to be barred by limitation. Ram Atttab ». 
Ajhhhia Sman • . I. D. B., 1 AIL, 231 

252. Application hy one 

of two joint decrec’holders for part execution of joint 
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7. JOINT DECREES— co7ift«ae<f. 

(a) JoiKT Deceee-holhees— 

decree. — Act X of 1877 (Ciml Procedure Code), s. 
231 —A decree passed Jointly m favour of more per- 
sons than one can only be legally executed as a whole 
for the benefit of all the decree-holders, and not par- 
tially to the extent of the interest of each individual 
decree-holder Meld, therefore, where one of two per- 
sons, in whose favour a decree for money had been 
passed Jointly, applied on the 27th April 1880 for 
execution of a moiety of such decree, and the other of 
such persons made a similar apphcation on the 30th 
April 1880, that such applications, not being made m 
accordance with law, were not sufficient to keep the 
decree m force. Mso that the illegality of such 
apphcations could not he cured hy a subsequent 
amended apphcation for the execution of the decree 
as a whole, preferred after the period of limitation 
had expired- CoiiECTOB OE Shahjahais-ptje v. 
Stjejah SiNeH . . 1. D, B., 4 AIL, 72 

253. Application hy two of 

three joint decree-holders for part execution of joint 
decree. — Acquiescence hy judgment-dehtor in part 
execution* — A decree for money was passed in 1871 
in favour of two persons Jointly. In 1883 the decree- 
holders apphed tor execution thereof. By previous 
apphcation for execution made in 1875, 1877, and 
1880, the decree-holders had sought ta recover two 
tMrdsof the amount of decree MelA that inasmuch 
as the previous executions of the decree by some 
sharers for their shares, whether strictly allowable or 
not, were allowed, and no objections at tbe time were 
taken, they were good for the purpose of keeping the 
decree ahve, and that the Judgment-debtor could not 
now take exception to them as not being applications 
to enforce the decree within the meaning of the 
Limitation Act. Mungul Per shad Michit v. Gnja 
Kant Lahtri, 1. Jj. K, 8 Oulc ,5 1, followed. Nanda 
Rai V. Raghukakhan Sihgh 

[I. L. B., 7 AIL, 282 
• 

264. Application for 

partial execution of joint decree. — ^Although the <fivil 
Procedure Code does not allow one of several decree- 
holders to apply for the partial execution of a Joint 
decree, yet an application hy one of such decree- 
holders for execution of the decree in respect of so 
much of the rehef granted to all as he considers 
appertains to him individually, may keep in force the 
decree as being an apphcation according to law. 
POFAMPIIiATH PAEAYEAYAN KtTTHATH HaJI 
PONAMPIEATH PAEAPEAVAH BAYOTTI 33AJI 

[LIi.B.,3Maa., 79 

255. — Apphcation for 

pariximn under decree.— Decree for partition . — 
A consult decree for partiiion made between three 
parties contained a proYision that if the plaintiffs 
should not have the property partitioned within two 
months from the date thereof, any one of the other 
parties to the suit might obtain partition hy execut- 
ing the decree. One of the parties sued out execution 
and obtained partition and possession of Ms own shares 
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7. JOINT DECEEIS— 

(a) Joint Bboebe-b:ol3)ebs— 

More tlian three years after the date of the decree, 
but less than three years from the date of the appli- 
cation just mentioned, another of the parties applied 
for partition under the decree. Keld that the ap- 
phcation was not barred by limitation under the pro- 
visions of the Limitation Act, Act XV of 1877, sche- 
dule II, article 179, explanation 1. Mohtjn Cuvis- 
BEB Kxtbmokab V , Mohesh Ghttndbe Kuemokab 
(;LI..B.,9Cale., 568 

266. Decree for partition. 

Application for execution of. — Co-sharers. — A.y on 
the 29th June 1871, obtained a decree for partition 
against JB , his co-shareholder, and, on the 28th No- 
vember 1876 apphed to have the execution proceedings 
struck oft the Me. The apphcation was refused, and 
the partition was ordered to be completed at D 
expense. * Keld that, as the execution proceedings 
taken either hy one shareholder or the other were 
taken on behalf of both, hmitation did not apply. 
Kkoobsheb Hossen u. Nubbeb Fatima 

[I. lu B., a Calc., 551 : 2 C. li. E., 187 

257, — — — Application for exe~ 

cution of decree. — FoioerofmooMearto make appli- 
cation -r-.CiDil Procedure Code, 1859, s. 207. — Wairer 
of irregularity hy Court. — An apphcation for execution 
of a decree ombehalf of aU the 3 udgnient-creditors was 
presented m Court hy a mooktear. The mooktear 
had himself appended to such application the names 
of aU of them but one who had signed his own name. 
Keld, reversing the decision of the Court below, that 
although exception might fairly have been taken to 
the form of the apphcation at the time it was pre- 
sented, yet, having once been accepted by the Court, 
it was substantially an application onbebalf of aUthe 
judgment- creditors sufficient to prevent the operation 
of the Law of Limitation.^ Atttoo MisBee u Bibhoo- 
MOOKHEE Dabeb . . L Ii. B., 4: CeIc., 605 

*(6) Joint Judgment-bebtobs, 

268. * Decree declaring 

separateliahility. — Proceeding tokeep decree alive . — 
TV^ere a decree has passed agamst several defendants, 
each of whom is declared to have a separate hahihty 
m respect of a definite amount, execution against one 
or moie of such judgment-debtors keeps the decree 
in force against all simultaneously Mohesh Chun- 
DEB CHOWBHET V MOHUN LaI<I« SibCAB 

[8 W. E , 80 

259. — - Proceeding against 

some only of judgment -debtors . — A pioceeding 
against certain of a number of joint judgment- 
debtors, in which, m the presence of certain of them, 
some are released from execution and some declared 
hable, is a proceeding within the meaning of section 
20, Act XIV of 1859. Mohesh Chundeb Biswas 
», Tabamoneb Dassbb . . .9 W. B., 240 

260. Proceedings against 

some only of judgment-debtors. — The law makes no 
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7. JOINT DECBEBS— 

(S) Joint Jodgment-bebtoes — continued. 

distinction between the different defendants liable 
under a decree , the decree is kept wholly m force 
if any effectual proceeding is taken under it within 
the prescribed time to keep it ahve But where a 
decree, though nominally in one document, really 
contains separate deciees agamst separate individuals^ 
the Law of Limitation may be put into force in 
execution against the different defendants as if there 
were separate deciees. Stephenson x. Unnoda 
Dossbe . ♦ . * 6 W, R., Mis., 18 

26L -I.— - — Decree against two 

pel sons specfying period for which each was liable, 
— Execution against one — ^Where a decree was given 
for arrears of rent against two persons, and one of 
them was afterwards declared on appeal to be liable 
f 01 the rents for a certam period only, and execution 
was taken out agamst him only, — Keld that the 
decree must be taken as a separate decree agamst 
each defendant for the portion for which each was 
declared to be liable, and consequently that execution 
proceedings agamst one would not prevent the Law of 
Limitation applying to bar execution against the 
other. Wise v. Rajnabain CHircKEBBtrTTT 

[1 B. L. B., F. B.,. 268 : 10 W. B., 80 

Ehema Dbbea » JEamoI/Ahant Bitkshi 

[10 B. L. E., 259, note : 10 W. B,, 10 

262. - - Surety. — Separate 

liability — Proceedings to keep alive decree. — In 
execution of decree, the debtors arranged to pay the 
debt by instalments, and the petitioner entered into 
a surety-bond hy which he agreed, on failure of the 
debtors to pay the debt, or any one of the instal- 
ments, to be hable for the debt, or to have execution 
at once taken out agamst him. Peld that the 
surety's was a separate hahihty j that proceedings 
against one or others of the joint debtors which 
would keep the decree ahve against all of them would 
not affect him, and that, if he could he proceeded 
against m execution of the original decree, execution 
should have been taken against him from the date 
when his hability commenced, and that the decree 
should have been kept ahve as against him hy pro- 
ceedings 11 respective of those taken agamst the judg- 
ment-debtors Htteeoo Singh v Ram Kishen 

[6. W. B., Mis., 44 

263. Application for 

execution of deciee against legal representatives 
of deceased judgment-debtor.— application for 
execution of a decree against one of the several legal 
representatives of the deceased judgment- debtor 
takes effect, for the purposes of limitation, against 
them all Ramantjj Sewak Singh v Hingu Lab 

[LL. B., 3 All., 157 

8 MEANING OF PROPER COURT 

264. expL II (1871, art. 

167). — “ Courts* Meaning of — Application to exe- 
cute decree. — The term '' Court ” in Act IX of 1871,^ 
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8. MEANma OP PEOPER COURT— 

Bcliedule II, article 167, means the Court whose husi- ' 
ness it is, either by transfer or otherwise, to execute | 
the decree. Peoeash Chtjndeb Lahoet o Pooe>'0 ] 
Chttkbeb Rox . . * .21 W. B., 410 

265. "Court — Conctha- 

tor, — A conciliator appointed under the Dekkan 
Agriculturists’ Relief Act (XVII of 1879) is not a 
Court. The presentation, therefore, to a conciliator 
of an application tor execution of a decree within the 
period of hmitation does not save the limitation, if 
the application to the proper Court be time-barred 
Act XV of 1877, section 14, paragraph 3 , schedule 
II, article 179. Manohab v, Gebiapa 

|]1. Xi, B., 6 Bom., 31 

art. 180 (1871, art. 169; 1859, 

s. 19). 

1, ■ ' I ■ ' ' — —— Decree of Sudder Court, 
Calcutta — The twelve years’ limitation was held not 
to apply to a decree of the late Sudder Court, which 
was not a Court estabbshed by Royal Charter 
Thakoob Doss Gossain v, Kashee Nath Mhndul 

[12 W. B., 73 

Hitbo Peeshad Rot Chowbhbt v Ma^ticz 
D trsHKtTB .... l^W. B., 343 

2. Judgment of Judges of 

Supreme Court sitting as Small Cause Court Judges 
— The judgments of the Judges of the late Supreme 
Court sitting under Act IX of 1850 (the Small 
Causes Courts Act) were held to be Judgments of a 
Court established by Royal Charter, and were there- 
fore not a^ected by Act XIV of 1859, section 20, but 
were governed by section 19. CotriiTEOirp v. Smith 

[lM:a<t,204 ! 

3^ — Decrees of JJig% Court — 

It was formerly held that the execution of decrees of 
the High Court was governed as to limitation hy sec- 
tion 19, and not section 20 or 22, of Act XIV of 
1859. Hahatab CHAin> u. Taeucknath Moozee- 
6 W. B., Mis., 94 

ISEAIT Chxtndeb Chowdhet u. Jugobishubeb 

[8 W, B., 267 

Baphbat Kbishna u. Maphaveat Ramsay 

[5 Bom., A. C., 214 

I^ater rulings, however, are to the contrary, — see 
xnfra. 

4^ Decrees of Privy Council — 

Section 19, Act XIV of 1859, appbes only to Courts 
in this country established by Royal Charter, and 
not to the Privy Council, the execution of whose 
decrees was subject to the limitation prescribed by sec- 
tion 20 of that Act. Wise u. Jttgobtjndhoo Baboo 
[4 W. B., Mis., 10 

5, JBlxecuiion of decree of 

Dr%vy Council — Court established or not established 
by Moyal Charter. — Act XXV of 1852, s I . — Per 
Pbaoooz, C Tebvob and L S Jaczsoh, *7*7. — 
A decree of Her Majesty in Council is neither a 
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decree of a Court established by Royal Charter with- 
in secbon 19, nor a decree of a Court not estabbshed 
by Royal Charter withm section 20 of Act XIV of 
1859 Therefore that Act does not apply to such 
decrees Section 1 of Act XXV of 1852 only pre- 
scribes the procedure for executing such decrees, and 
does not apply any law of limitation to them AjiTAN- 
BAMATI DaSI V PtTENO CHANBBA ROT 

[B. Ii, B., Sup. Vol., 506 : 6 W. B., Mis., 69 

6 — Alteration of decree on ap- 

peal,-~- Decree of lower Court altered by Sigh Court, 

— ^Where a decree of the lower Court is materi- 
ally altered on appeal hy the High Court, — eg, 
where the amount of mesne profits allowed by the 
lower Court is cut down by the High Court, — the 
decree becomes a decree of the High Court, and the 
period within which a proceeding must have been 
taken to enforce the same, so that it may not be 
barred by the law of limitation, is twelve years 
under section 19 of Act XIV of 1859. t)H0Wi>HET 
Wahid Ali v Mullicz IsfAXET An 

[6 B. Ii. B., 52 : 14 W. B., 288 

7^ , , JSxecutton of decree of 

Sigh Court on appeal from mofussil — A decree of 
the Ebgb Court on appeal from the mofussil must be 
executed wntbm three years under section 20, Act 
XIV of 1859 Such decree is not a decree of a Court 
established by Royal Charter within the meaning of 
section 19. Ramchabah Bysak Lazhieant 
Bakhik 

[7 B. I*. B., F. B., 704: 16 W. B., F. BL, 1 

See AbhhachellaThxtdatak v. Velddatah 

[5 M:ad., 215 

8. - Execution of decree of 

Sigh Court on appeal from mofussil, — Portion of 
decree relating to costs — The portion of a decree of 
the High Court on appeal from the mofussil which 
relates to costs comes withm section 19, Act XIV of 
1859. TAPxrzzAi.HossBiNKHAN'r BahadueSikgh 

[7 B. Jx. B., 706, note : 11 W. B., 205 

9, — Smhodiment in final decree 

of portion affirmed — ^Where the High Court passes 
a decree on appeal from a mofussil Court, the%>ourt 
which has to execute the decree of the High Court 
is governed by the rules which govern the execution 
of its own decrees. The ruling imChotodhry Wahtd 
All V. Mullick Inayet Ah, 6 B, L, R., 52, — ^that, 
whether the decree of the lower Court is reversed or 
modified or affirmed, the decree passed by the Appel- 
late Court is the final decree in the suit, and as such 
the only decree which is capable of being enforced by 
execution, — ^not dissented &om, except that it was 
suggested that in all cases it may be expedient ex- 
pressly to embody m a decree of ^rmance so much 
of the decree below as it is mtended to affirm, and 
thus avoid the necessity of a reference to the super- 
seded decree. Can the rubng in Ananda- 

may% Dasi v. Putno Chandra Roy, B, D R , Sup 
Vol , 506, be supported ? Kistozinzbb Ghosk Roy 
e, BxjEBODAOAirNT SiHOH Rot 10 B. Xi. B., 101 

[17 W. B., 292 ; 14 Moore’s I. A., 466 
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nwed, 

S. C in lower Court, Kishen Kikxeb Ghose v. 
BtJEODA Kaet Boy . . 8 W. B., 470 

Joy Nabain Gibes Goltjce Chundee Mytbe 

[22 W. B., 102 

10, JSiseoution of an order 

of Prvoy Council, — Order in Council confirming a 
decree — ^Altliougli an order of Her Majesty in 
Council may confirm a decree of tlie Court below, 
that order is the paramount decision in tbe suit, and 
any application to enforce it is, in point of law, an 
application to execute the order and not the decree 
which it confirmed. Such an apphcation is govern- 
ed by article 180, schedule II of Act XV of 1877. 
liXrcKMTTN Pebsad Sing-h 0, Kishun Peesad Singh 

pc. Ii, B., 8 Calc., 218 : 10 O. L. B., 426 

Bhooboona ABxnoABi Kobe o, Jobeaj Singh 

[UO.I..B„277 

11, . — Application for execution 

of decree, — Memvor. — Order for execution after 
notice. — Writ of scire facias, — ^The plaintiff obtain- 
ed a decree in 1864 The first application for exe- 
cution was made in September 1869 under section 216 
of the Civil Procedure Code (Act VIII of 1859) , and 
after notice to the defendant as provided thereby, an 
order was made under that section for execution to 
issue. In September 1880 an apphcation for exe- 
cution was made under section 230 of the Civil Pro- 
cedure Code of 1877, which repealed Act VIII of 
1859. Beld that the order after notice had the 
effect of reviving the decree withm the meaning of 
article 180, schedule II, Act XV of 1877, and there- 
fore the decree was not barred by the Law of Limita- 
tion An order for execution under the Code made 
a^r notice to show cause has, on the Original Side 
of the Court, the same effect as an award of execu- 
tion in pursuance of a writ of scire facias had under 
the procedure of the Supreme Court,— i e , it creates 
a revivor of the decree Ashootosh Dtjtt c. Doob- 
ga Cehbn Chattbrjee 

[I. X.. R., 0 Calc., 604 : 8 C. L, B., 23 

12, Applicaiionfor execution 

of decree. — Decree of JSigk Court, ^Ciml Proce- 
dure ,Code {Act X of 1877% s, 230, — The plaintiffs 
obtained a decree of the High Court of Bombay 
against the defendant on 22nd February 1867. The 
defendant, after ^^he passing of the decree against 
liim, resided m Ahmedahad In July plaintiff as- 
signed his decree to L , who in 1876 assigned it to 
M Prom time to time M obtained orders for the 
execution of the said decree, hut was always unable 
to proceed to execution The last order for execu- 
tion made by the High Couit was on the 4th Feb- 
ruary 1879 In April 1879 the decree was tiaus- 
niitted to the Court at Ahmedahad foi execution, and 
that Court in September 1879 issued a warrant of 
arrest against the defendant, against the order for 
which the defendant appealed The said order was 
confirmed by the High Court on 10th February 
1880, In April 1881 the defendant was in Bombay, 
and Mf the decree-holder, ohtamed a summons call- 
ing on de^nd^nt to show cause why the deciee 


IiIMITATIOH ACT, 1877, art. 

nued, 

should not he executed against him. On 3rd May 
the summons was made absolute. The defendant 
appealed and contended that the application for exe- 
cution was barred by hmitation under section 280 of 
the Civil Procedure Code (Act X of 1877), which was 
to he read with clause 180 of schedule II of the Limi- 
tation Act, XV of 1877, JSeld that the application 
was not barred. Clause 180 of the second schedule 
of the Limitation Act, XV of 1877, was intended to 
he independent of section 230 of the Civil Procedure 
Code, and not to he m any way controlled by it. 
Section 230 does not apply to decrees made by the 
High Court Mayabhai Peembhai v Teibhfvan- 
BAs Jagjitanbas , . I, L. B,, 6 Born., 268 

GANABATTHI V, BALAStTNBAEA 

[LI.. B.,7Mad., 640 

LXQULDATBB DAMAGES, 

See Cases ttndeb Damages — ^Measitee 
and Assessment oe Damages —Bee ach 
OF CONTEAOT . . 11 W. B., 658 

[17 W. B., 94 
6 W, B., S. C. C. Be£, 10 

See Cases undbe Inteeest — Stipulations 
amounting to Penalties oe othbe- 

WISB. 

IiIQlJIDATOliS, POWEB OP— 

See Cases undbb Company— Winding ub 

— ^PoWEES OF laQUIDATOBS. 

LIQirOB, SALE OP— 

See Excise Act, 1871. 

[I. L. B., 1 AIL, 630, 636, 638 

LIS PEISTDENS. 

See MIaeomedan Law — Debts. 

[L L. B., 4 Gale., 402 
See Pasties — Paeties to Suits — Pue- 
OHA8BE8 , . . 7 W. B., 225 

1 , Application of doctrine in 

India. — The doctrine of lis pendens is applicable to 
natives of this country, and has a wider operation 
here than in England. The distinction between an 
equitable lien created pendente lite and an absolute 
sale IS that in the lattei case, though not in the for- 
mer, it is necessary to institute a fiesh suit Hassim 
Shaw o. Unnod apeeshad Chatteejee 

[1 Hyde, 160 

2. The doctrine of lis 

pendens is in force m British India Lakshmandas 
Saeupchand 0 Daseat . I. L. B., 6 Bom., 168 

Gulabchand Manickohand V Dhandi yalad 
Bhau 11 Bom., 64 

3 ^ Principle of doc- 

trine — Registered and unregistered conveyances 
The doctrine of lis pendens rests, as stated by Turner, 
L, *7., in Bellamy v. Saline t not upon the pi maple of 
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constructive notice, but upon tbe fact that it would 
be plainly impossible that any action or suit could be 
brought to a successful termination if abenations 
pendente hte were permitted to prevail. This reason 
for refusing recognition to alienations petidenie hie 
made by a party to a suit is as fully applicable in tbe 
case of a registered as of an unregistered conveyance 
Eaksotajiuas Si:EtrpcHAN30 u Easbat 

[3:,I..B.,6Bom.,3L68 

4 . — — - — JBnplish laWf Ap- 

pUcahhty of, %n mofusml, — Suit to set aside aliena^ 
tiom by widow, — The widow of a legatee of one half 
of tbe* residue and tbe bulk of considerable estate 
sued to set aside abenations made by tbe widow of one 
of three executors acting as managers; her husband, 
tbe deceased executor, being legatee of one sixth Tbe 
alienations were made pending a suit by tbe same 
plaintiff m tbe Supreme Court to administer tbe entire 
estate, and to expose defalcations and frauds of tbe 
managers and executors also, after an injunction issued 
in. that suit prohibiting alienation ; and tbe aliena- 
tions were set aside by tbe Court Queer e, — Whether 
tbe English doctrine of its pendens is applicable in 
tbe mofussiL Ex pabtb Kilmadhitb Mukditi. 

[2Iad. 

5. — The doctrine of lis 

pendens appbes only to alienations which are incon- 
sistent with tbe rights which may be established by 
the decree in tbe suit, Mxtkisahi u, Dakshaka- 
MXTBTHi , . . I* Ii. B.* 5 Mad, 371 

6. — — - — Assiynment of 

mortgages — Suit for poswssion, — if, being mort- 
gagee in possession of five eighths of a pangu (sbaxe) 
of certain land — security for a debt of B400— hypo- 
thecated his rights to M in 1876, In 1878 K, 
bought two eighths of tbe said five eighths from tbe 
mortgagor. In 1879 K sued Af claiming possession 
of bis two eighths on payment of B400, and obtained 
£ decree and possession thereof- Penang this suit, 
if. assigned bis mortgage to Af. M was aware of 
tbe suit, and K, was aware of tbe assignment when 
be paid R400 into Court for AT In 1883 K bought 
tbe remaining three eighths from tbe mortgagor, and 
sued A/, and M. to recover possession thereof. M, 
pleaded that be had a vabd mortgage over three 
eighths. Meld, by MuTTtrSAKi Atpae, J,, that if 
the assignment of tbe mortgage by AT. to M, was a 
real transaction, this plea was good. Mer Mcttit- 
SAMI Axtab, J , — Tbe doctrine of Us pendens can 
only be relied on as a protection of the plamtiff’s 
right to property actually sought to be recovered in 
tbe suit. BBAHAyyAYAJEi v, Kbishna 

[I,Ii.E.,9Mad,02 

7. The effect of a Us 

pendens in India considered. KEiSHiffAPPA YAnAi) 
Mahadappa V, Bahibu Yauavbat 

[3 Bom., A* O., 6S 

Sam n, Appimni Ipbabdcm Saib . 3 Mad, 75 

8. Mo^ssim of pto^ 

perty obtained pending suit, — Possession of property 
obtained from a defendant labile a suit is pending 
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against him m respect of that property, must be 
taken to be tbe possession of tbe defendant himself 
for tbe purposes of tbe suit. Eam Kishbk 
Booleb CsAifD ... 22 W, B,, 647 

9 . Maxim, " Vendenie 

hie mhd innoveiur/^ — The rule ‘^Mendente hte nihil 
mnomtur** is in force in British India. Where tbe 
owner of a house, during the pendency of a suit by 
an unregistered mortgagee for foreclosure and sale, 
mortgaged the same house by a registered mortgage 
to another person, it was held that the last-mentioned 
mortgagee had no title as against the purchaser under 
a decree for sale in the suit, although such purchaser 
■was the plaintiff m the suit. A grantee or vendee of 
the defendant, becoming such during the pendency 
of the suit, need not be made a party to the suit $ 
and, inasmueh as the above-mentioned rule does not 
rest npon the equitable doctrine as to notice, it is a 
matter of indifference whether or not, at the time of 
his becoming grantee or vendee, he had actual notice 
of the existence of the suit. Ohiabchafj) Makick* 
CHAKD Bkonbi yaiad Bhau . 11 Bonx, 64 

10. - — — Possession mder 

a subsequent mortgage created dunng the pendency of 
a suit by a prior mortgagee^-^A sale or mortgage jpew- 
dente hte is invalid as against the plaintiff, and the 
vendor or mortgagor is under a disability to give any 
vabd possession, as against the plaintiff in the pending 
suit, to the party who becomes a purchaser or mort- 
gagee during the pendency of the suit, whether or not 
the purchaser or mortgagee pendente hte has know- 
ledge of the prior sale or mortgage as to which the 
htigation is pending, or of Qie litigation itself, 
Kasim Shaw v. Unodapersad Qhaitergee, 1 Syde, 
ISO ,* and Manual Fruml v. SanagapalU Ladchmi* 
deuamma, 7 Mad„ lOd^ followed. Baiaji Gakesh 
u, Khusae^i . • . .11 Bom., 24 

11 . Sale pendente lite. 

— Might of purchaser, — Mortgage, — On the 31st 
August 1863 A, mortgaged his house to M,, -who 
brought a forcelosure suit, and on JT’th July 1866 
obtained a decree against A for the sile of the house 
if the mortgage-debt was not paid on or before tbe 
24tb March 1868. The debt not having been paid, tbe 
house was sold at a Court sale on the 15th July 1870 
and purchased by C. In an action brought by t^e 
plaintiff to recover possession of the house, on the 
ground that he had purchased it on the 2nd August 
1868 at an execution sale under a common money- 
decree against A BeZ<2that, even if there had been 
no decree in tbe mortgage suit, the fact that that 
suit had been instituted in 1866, and was pending in 
1868, would have been sufficient to defeat the pl^n- 
tiff’s suit; his purchase in 1868 Imvmg been made 
pendente hie, was completely subject to any decree 
wbicb might be made in the mortgage suit. Eaosi 
Babatak n* Ebishhaji Lakshmak 

[11 Bom, 130 

12. — - Sale in execution 

of decree. — Purchaser, Might of, — ^The purchase of 
property in the mofussil at a sale in execution of 



( 3547 ) 


DIGEST OF CASES. 


( 3548 ) 


LIS PENDBISTS.— Applieatioa of doctrine 

m India — oonUnmd, 


decree is valid, nofcwitlistaTidmg a decree for sale of 
tile property m a suit for foreclosure pending m the 
High Court at the time of sale, to which the purchaser 
was not a party* Aitakdamayi Hasi v* DHABBisr- 
DBA CkANDBA MOOKEBJEE 

rs B. Ii. B., 122 : 14 Moore’s I. A., 181 

Lo oj. XV., * « T? T> n ici 


Affirming the decision of the High Court in Aw- 
NUBO Moyeb Dossbb 11. HHTJBTJlirDBO Chtjkdeb 
MoOKEBJEB . • • * ^ 


I Suit far partition* 

of pur chaser *~^TQxee brothers, L, M B , F* 
X B., and G D* B , being jointly entitled m equal 
shares to an undivided one-third share in certam pro- 
perty, mortgaged their shares by three deeds bearing 
different dates to one E X. Between the dates of the 
two last mortgages the brothers instituted a suit for 
partition of the property, and for certain other 
objects ; and Cn the 2nd February 1864 a decree was 
made in the suit, declaring the brothers entitled to a 
one-third share of the property, and ordering a parti- 
tion and the taking of accounts, and reserving the 
question of costs. B, X. was not made a party to this 
suit. On 6th September 1864 the brothers covenant- 
ed to mortgage certam property to the plam®, ii^ 
eluding that previously mortgaged to E N* On 8th 
and 9th December the agreement was performed by 
conveyances, in which E B' Joined, and which recited 
that he had beeEq)aid off; and on 28th November 
1866 and 27th March 1867 the three brothers con- 
veyed then equities of ledemption to the plaintiff. 
On 15th June 1868 an order was made in the parti- 
tion suit for the sale of a sufficient portion of the 
property to pay the costs of the parties to the suit, 
and under this order the property which the plaintiff 
songht to recover m the present suit was sold on 1st 
May 1869, and purchased by the defendant, who at 
the time had full notice of the plaintiff’s claim. 
SeU, the doctrme of lis pendens did not apply, and 
the plaahtiff was entitled to recover possession. Kai- 
las CHA]sri)BA Ghosb «. Fttlohaud Jahtobi 

r [8 B. Xi. B., 474 


Suit for account 

agmnstexecutor.'^Sale hy Shetiffin execution of de^ 
cree ^Eight of purchaser at Sheriffs sale against 
purchaser at sale hy mortgagee — In 1855 a decree 
for an account wasqiassed, in the Supieme Court at 
Calcutta, against A , an executor A died in 1856, 
and the suit, which was levived against his represent- 
atives, came on for consideration on further diiections 
on the 29th of August 1866 It was then found 
that A*s estate was liable for 111,32,406-11-8, and 
Ms representatives were ordered to pay this money 
into Court. The representatives having made default 
in payment, a writ of fieri facias was issued, under 
which certain property was sold by the Sheriff of Cal- 
cutta and conveyed hy him to B on the 1st of April 
1867. Previously to this the representatives of A bad, 
on the 11th of January 1865, mortgaged the same pio- 
perty, together with other lands, “ for the purpose of 
paying the Government revenue of certain talnqs 
belonging to ^ , deceased,” and the mortgagee having 
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obtained a decree on his mortgage, the property was 
sold to C m execution of the mortgage decree on the 
30th of March 1867. In a suit for possession by Q 
agamst B , the latter pleaded lis pendens JECeld that 
the nature of the suit, m which the decree of 1855 and 
the subsequent order of 1866 were passed, was not 
such as to warrant the application of the doctrine of 
lis pendens to the mortgage of the 11th of January 
1855 Kailas Chandra Ghose v. Fulchand Jahurri, 
8 B.L E*, 474, followed. KASiMUNisrissA Bibee h. 

Nilbatna Bose ^ ^ .r -•rT« 

rl. L, B., 8 Calc., 79 : 9 O. L. B., 173: 
^ IOO.L.B.,113 


Furchase pendente 

Ute,—Eight of purchaser against mortgagee of pro- 
perty — Plaintiff purchased, at a sale hy the District 
Muimif’s Court of Guntur, held on the 22nd of De- 
cember 1868, the interest of one X. G in a cotton 
screw at Guntur. Previous to this, on the 31st July 
1867, the husband of the 1st defendant in the pre- 
sent suit filed a plaint. No 16 of 1867, in the Civil 
Court of Guntur against the representatives of F. 
G. (who was then dead), praying to he declared en- 
titled to he treated as mortgagee of the shares of 
F G. m that and another screw for Hl,696*9-0, 
and that the amount might be raised by sale of 
those shares Issues were settled, the 4tb of which 
was—*' Was there a tangible mortgage of real pro- 
perty or shares in real property? ” — and the decree 
made on 30th September 1869 found this issue in 
the affirmative, and declared that the amount sued 
for should he paid from the aforesaid shares hypo- 
thecated to the plaintiff in that suit At a sale .in 
execution of this decree, the share of F* G* in the 
screw at Guntur was purchased hy 2nd defendant 
(m the present suit) on the 18bh of February 1870. 
The present plamtiff objected to the sale and was 
referred to a regulai suit. Accordingly he brought 
the present suit to set aside the decree in No 16 of 
1867 as regards the share of F. G in the screw at 
Guntur, to cancel the attachment and sale to 2nd 
defendant, and for possession of the share First de- 
fendant pleaded that plamtiff at the date of his pur- 
chase had notice of the pending of the suit No, 16 
of 1867 and of the mortgage claim. The plaintiff 
denied the fact of the mortgage and its regularity, 
and issues were framed, the 1st of which was — 
« whether plaintiff knew that the suit No 16 of 
1867 was under hearing when he bought the one-third 
share, and that there might he declared a hypothe- 
cation to the late husband of the first defendant in 
this suit.” The Civil Court, treating the claim of 
the plaintiff in No. 16 of 1867 as a mortgage, held 
that, as it was prior in pomt of time to the sale 
under the Munsif s decree, it should prevail against 
plaintiff’s claim, even though plamtiff had not no- 
tice. The Court also found that plamtiff had notice. 
Upon appeal,— that, as the purchase made by 
the plamtiff was made while the suit No. 16 of 
1867 was pending, in which a mortgage was alleged 
and payment was prayed out of the property, the 
plaintiff was bound by the decree made tbereiu, 
whether he had or had not notice, nor could he in 
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any way question that decree. MA]!T'trAL Fbutal v. 
SA^rAOAPAiLi Latchmidetamma . 7 Mad., 104 

16. — Notice — Bight of 

•purchaser pendente life as against person whose hen 
has heen declared in suit to which the purchaser was 
no partg — Notice, — Smt to recover possession of a 
mutah from which plaintiff had.been ejected by an or- 
der of Court, passed in execution of the decree in a suit 
to which he was no party. Plaintiff claimed under a 
deed of sale from A, (a purchaser from C. and D ), 
dated 11th j^o\ ember 1860, and alleged that he pur- 
chased for valuable consideration and without notice 
of any other claim. Defendant asserted that plain 
tiff purchased fraudulently with notice of her late 
hnsband^'s right of purchase. It appeared that de- 
fendant’s husband had sued C D and others to en- 
force a lien upon the mutah, and obtained a judg- 
ment of the Privy Council upholding his hen and de- 
claring its pnonty over the purchase of C and D. 
This suit was pending before the Pnvy Council at 
date of plamti:ff’s purchase. In 1862 defendant’s 
husband sued C, and D, for specific performance of 
an alleged agreement for sale, dated October 1851, 
without adducing any evidence as to the existence of 
the agreement, and got a decree in his favour, because 
the Prmcipal Sudder Ameen had said in the original 
case that C. and D. had agreed to sell the mutah. The 
present plaintiff was turned out of possession under 
this decree, TO the proceedings in which he had m vain 
sought to get made a party, on the ground that he 
was affected by notice of the former proceedings. 
He sought relief under section 230, Act VIII of 1859, 
but his application was dismissed, and he then com- 
mepced this suit TTie Civil Judge decided m favour 
of plaintiff. Seld, confirming the decree of the 
lower Court, that this was a case of a vendee of pro- 
perty, perhaps subject to a lien, turned out upon a 
decree agamst other people declaring the holder of 
the lien the owner of the property, and that the eject- 
ment was wrongful and piocured by a gross misuse 
of the Court’s process. The effect of notice of Us 
pendens considered Sam t?. APEuiaii Ibbahiim: 
Saib e Mad., 76 

17 . — Purchase pendente 

hie, — Right of suit — Tl, having obtained a decree 
against the heirs of JEC , attached certain property in 
execution, R , one of the heirs, objected that the de- 
cree w^as made against the defendants in their repre- 
sentative capacity, and that the property attached had 
descended to her, not from NC,, but from her husband. 
The objection was overruled and the property sold. 
P. appealed to the High Court, which passed a judg- 
ment m her favour Meld that the sale of the proper- 
ty was one pendente hte, and, as such, subject to the 
final result of the suit between the parties, and that 
P had a right to come into Court as against the pur- 
chasei and establish her title to the property. Ik- 
DEEJEET Hooeb u. Poo3!eb Bmvu, 10 W. B.,197 

18. — Rurchaser under 

execution sale — In a suit for rent hy the auction-pur- 
chaser of property which had been sold in execution 
of a money.decree, the defendant admitted being in 

III 
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possession, but denied the alleged relationship of 
landlord and tenant, contending that the property had 
been purchased by himself at a sale in execution of a 
decree which he had obtained upon a mortgage-bond, 
t €., a money-bond with a clause creating a charge 
upon the property. The suit on this mortgage was 
commenced after the attachment upon which the pro- 
perty was sold to the plaintiff, hut was pending when 
the plaintiff purchasiSi. Beld that the mortgagors 
were bound by the proceedings in the suit including 
the attachment and sale, and the defendant had a 
good title agamst the plaintiff in the same manner 
as against the mortgagors whose interest the plain- 
tiff purchased, even if the certificate of sale was not 
registered A purchaser under an execution is bound 
by a lis pendens, font would be impossible that any 
action or suit could be brought to a successful termi- 
nation if alienating pendente Ute were permitted to 
prevail. Baj Kishee Mookeejee r. Bk-DSA Ma- 
DHUB Houiae . . . 21 W. H., 340 

19. 

Putm lease grant- 
ed pendente Ute — A putni lease of lands granted by 
a Hindu widow in possession upheld though made 
pendmg an equity suit brought by her agamst her 
husband’s executors. Bibbonath Chuitdee v Ba- 
BHA Keisto Munexte , . H W. E., 554 

20. Rurchase of pro- 

perty on which there is a decree smt on a mort- 
gage-hond — Suit J^or possession against purchaser 
from mortgagor,'^The plamtiff in 1877 obtained a 
decree on a mortgage-lxjnd m execution of which 
property belonging to his debtor was put up for sale 
and purchased by the plamtiff on 5th May 1878. 
The defendants had, in execution of a subsequent 
money-decree against the same debtor, purchased the 
same property on the 1st April 1878. In a suit hy 
the plaintiff for possession and mesne profits, — Meld, 
following the case of Raj Mishen MooTcergee v Ra- 
dha Madhub Moldar, 21 W, R,, 349, that the defend- 
ants were purchasers pendente lite, and were con- 
sequently hound by the proceedings in the plamtiff’ s 
suit on the mortgage-bond. jHAEOO.r. Baj Chen- 
BES Dabs . . I. Ii. E., 12 Calc., 290 

21. — — Sale m execution 

of decree — Auction-purchaser —Res gudxcata, — A*> 
the auction-purchaser of certam immoveable property 
at a sale in execution of a decree, purchased with 
notice that a suit by M. and Af. agamst the judg- 
ment-debtor and the decree-holderfora share in such 
property was pending, but did not intervene in such, 
suit. Before the sale to A was made absolute, jS"* 
and AT. obtained a decree in the suit for a moieiy of 
the share claimed by them. A., took no steps to get 
such decree set aside, but sued them to establish Ms 
right to such moiety in virtue of his auction-pur- 
chase, It appeared that the Court w'bieh passed the 
decree in favour of M, and M. did so without juris- 
diction, Meld that, inasmuch as the suit in wMch 
suehdec3?ee was made was tried and determmed by a 
Court having no jurisdiction, it could not he held 
that A, was bound by such decree, and that it could 
not be said that A* was bound to take steps to get 

5x 
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C.IS DEITDEKS.-- Application of doctrine 
in India — conUmied, 

Bucli decree set aside "by means of appeal, or that be- 
cause he had omitted to do so, it had become bi»™g 
on him and his suit was precluded ^ ne- 

ther the doctrine of Us ^endem applies in the case oi 
a purchase in execution of <ieciee. Ail Shah u 
HusAiH Bakhsh • . I, Ii. B., 1 All., obb 

It was held it does not. NurrirB Mebdha ^ 
Bam: LaxIi Adhioaby . 15 W. B., SOS 


Ills PENDEINS.— Application, of doctrine 
in India — continued, 

riffht to attach and seU the property as 

tv Ah Shah v. Susain Bakhsh, 1 L, M ^ 1 AtL, 


24 — 

Cowi of amari.— Assignment pending snch pro- 
ceedA,nas—P. and his partners mortgaged certan 
immoveahle property to plaintiff on the 11th Oetoto 
1869 They had then no title to the property, hnt 
they snhseqnently acquiied one by purchase on the 
29th June 1871. On plaintiff demanding that P. and 
his partners should make good the contract of mort- 
gage and of the interest they had ac(iuired, the matter 
referred to arbitrators, wbo, on the 26ty)ecem- 
her 1873, made an award empowering plaint^ to seU 
the mortgaged property in satisfaction of his debt. 
The award was presented in Court hy plaintiff on the 
23rd January 1874, and was filed by the Court on 
the 23rd February 1874. Meanwhile, on the 14th 
Eebruary 1874, the property was attached in execution 
of a money-decree obtained hy a creditor of P. and , 
his partnem against them. On the 16th April p74 
it was sold hy auction and purchased hy defendant. 
In a suit brought hy plaintifi to recover possession 
of the property,* both the lower Courts rejected his 
claim, on the ground that P. and his partners had no 
right to the property when they mortga^d it to 
plamtiff. SeU that the presentation' m Court of 
the award obtaiued by plaintiff was equivalent to 
tbe presentation of a plaint for the specific p^- 
formance of the contract of mortgage, and the 
proceedings consequent thereon constituted a 
pendens, during which a mere money-decree-holder 
could not, by any proceedings which he might take, 
defeat the object of plamtiff’s appUcation to the 
Court to file his award. Pbanjitak Goyabi>h.^- 
3 >iS®.BAJT; . . . I. L. B., 4 Bom., 34 

- Mortgage ly exe^ 


presentation in 


22 . 


Sale in execu^ 


II — — 

ilon of decree --^Purchaser, Mights of,-~^Secree by 
mortgagee -^-Incumbrance —Where a creditor obtains 
a decree against his debtor, and m execution puts up 
for sale, and himself becomes the purchaser of, 
certain property of his debtor, which is already under 
mortgage to another, and such other has, previous to 
the decree and sale, commenced a suit on his mort- 
gage-bond (although such suit has not proceeded to 
a decree), such judgment-creditor purchasing pen- 
dente hte onls; obtains the right and interest of the 
mortgagor in such property,— tJtis , the equity of re- 
demption, — and does not acquire the property free 
from the incumbrance created hy the debtor. Laia 
Kali Peosad v. Bitli Siijgh 

^Ii. B.,4 Calc., 780: 3 O. I,. B., 396 

23, — ' '■ Applicability of 

the doctrine to a Court sale in execution of a decree, 
-—Code of Civil Procedure (1859), es. 240, 270, 
2’li. — Pfect of a decree obtained by an attaching 
creditor %n a suif against succes^ul intervenors or 
claimants — In 1872 the plaintiff obtained a money- 
decree against two brothers, P. and S Ih execution 
of that decree he attached their one-half share in 
certain fields in 1874 The attachment was removed 
at the instance of two claimants, 8, and B, In 1875 
the plaintiff sued the claimants, and obtained a de- 
cree m his favour in 1878, Meanwhile m December 

1874, after the plaintiff^s attachment had been re- 
moved, one V. obtained a. decree against one of the 
brothers, P, In 1876, while the plaintiffs suit 
against S and B, was pending, Pfs right, title, and 
interest m the one-half share of the fields belonging 
to himself and-X. was sold m execution of Vfs de- 
cree, and purchased by the defendant In 1881 the 
plaintiff again attached the one-half share belonging 
to the two brothers under his decree of 1872. There- 
upon the defendant, relying on his purchase of 1876, 
applied for the removal of the attachment. It was 
removed from P cne-fourth share, and maintained 
on SJs share, which was in due course sold. The 
plamtiff now sued to establish his right to seU P^s 
one-fourth share under his decree of 1872. Seld 
that the doctrine of hs pendens did not apply to this 
case , that the defendant, though he purchased Pfs 
share during the pendency of the plamtiff^ s suit of 

1875, was not bound by the decree made m that suit 
—first, because, as an auction-pui chaser at a Court 
sale in execution of a decree, he derived title, not 
from P,, hut by operation of law ; secondly, because 
P. was not the person against whom the decree was 
made in the suit of 1875 ; and, thirdly, because P. 
was not represented in that suit hy the plaintiff 
simply because the plaintiff sought to establish his 


25, — — - ... 

cutors^Suit on mortgage,— Administration suit - 
Wont of fi-fcL — Sheriff's sale — Sale in executim 
of decree —In a suit hy the representatives of P, P. 
^mst his hrother A. D., and after A U s death 
against > his executors, it was found that 
over El,32,400 due to the plaintifi from the estate 
of the deceased; and on the 29th of August 1866 
the executors were ordered to 
Court. The executors disobeyed, and on the 24w of 
December 1866 a writ of» wasissuedfromthe High 
Court, in execution of which certain property belong- 
insr to the estate of A, S was sold to the defendants 
on the 18th of July 1867. Previously, however, on the 
12th of October 1866, the executors had mortgag^ 
the eame property to the plaintiff, who brought a suit 
on his mortgage on the 10th of June 1867. On the 
28th of August 1867 the present defendants were 
made parties to that suit, and in their written state- 
ment W alleged that they had been improperly 
made paAies, and claimed a title superior to that 
of the plaintiff. That suit was dismissed with costs 
as against the present defendants, on the ground 
that they were improperly added; hut a decree tor 
sale was given against the executors, in execution ox 
which the mortgaged property was sold to the plain- 
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Ills PE^BlSrS.— Application of doctrine 
in India — continued, 

tiff. In a subsequent suit brought by the plaintiff 
for possession, — Seld that tbe defendants were en- 
titled to redeem, and were not affected by tbe suit of 
1867 as a hs pendens, Chubdes Kath Mullick 
V, NiEAKAifT Babebjes . I. It, B., 8 Calc., 690 

28. 1 ift execution 

of decree,-~^Frior attachment , — On the 29th June 
1876 the plaintiff obtained a money-decree by consent 
against M,t the father-in-law of the defendant. On 
the 24th of July 1876 the plaintiff attached a house 
apparently belonging to M, On the 12th October 
1876 the defendant sued M for maintenance, and 
alleged that the house in question was the property 
of her deceased husband and M , and she claimed the 
right to continue to live m it On the lOfch of 
November 1876, and during the pendency of the 
defendant’s suit against R, the house was sold'' 
under the plaintiff’s decree against R, and the 
plaintiff himself became tbe purchaser. On the 20th 
of June 1877 the defendant obtained a decree against 
R in terms of the prayer of her plaint. On the 
27th of August 1879 the plaintiff brought the pre- 
sent suit to eject the defendant from the house. Seld 
that what the plaintiff bought from R, was his 
right, title, and interest in the house, which being 
subject to the decree in the defendant’s pending suit, 
the plaintiff’s purchase was likewise subject to the 
same, and the circumstance that the plaintiff had 
placed a prior attachment on the house made no dif- 
ference. The plaintiff, thei*efore, could not eject the 
defendant during her lifetime. Pabtati o. Kisab- 
mm • . . . I. Ii, B., 6 Bom., 567 

27. ' Sale pending ap^ 

peal — Decree reversed, — Right ofjudgment-dehtor, 
— S,i having obtained a decree against AT and another, 
brought to sale and purchased M ’s property pending 
appeal The decree ha\ mg been reversed, — Seld 
that M was entitled to the restoration of his property, 
and not merely to the proceeds of the sale thereof. 
Sadasiva V. Mttttit Sabapathi Chbtpt 

[I. Ii. B., 5 Mad., 108 

See liATi Kobe v, Sobadea Kobe 

[I. L. B., 3 Calc., 724 

28. — - — Perpetual lease 

‘ — Cultivation of waste land — A decree-holder, who 
has obtained possession of land in suit pending an 
appeal, cannot grant a perpetual lease thereof which 
will be binding on his opponent in the event of the 
decree being reversed Gajapati Rabhxka Patta 
Mas ABE VI Gbeb v, Gajapati Rad ham am Maha- 
BBVi Gheh . . . I. !», B„ 7 Mad., 96 

29. Dormer decree for 

partition, — Wo return to commission, — Mortgage of 
share — Purchase hg a stranger of portion the 
lands included in the decree, — Suit hy him for parti'- 
iion — Res judicata, — A. and B, were the joint owners 
n equal shares of certain property. In 1869 B 
mortgaged his share to A under a mortgage-deed 
drawn up in the English form. Later on, in 1869, 
A brought a suit against B, for partition, and in 
1870 obtained a decree appointing a commissioner of 

III 


Ills FKNDEI7S.— Application of doctrine 
in India — continued, 

partition and directing the partition. No return was 
made to this commission, and no actual partition 
come to In 1873 A. obtamed a decree for an ac- 
count and for payment, or m default for sale of the 
property. In 1878 B.’s sharq was put up for sale 
and purchased by O', and €, "was put into possession. 

In 1881 Q, brought a suit against A, for partition. 
Seld that the decree obtamed by A, in 1873 put an 
end to B,*s right te redeem, unless he paid the 
amount found due against him, and therefore, at the 
time of the sale to C., B,*s right to redeem had ceased 
to exist, and the property was no longer subject to 
partition under the decree of 1870, and therefore 
the partition asked for under the suit of 1881 could 
be granted, Eiety Chuedee Mittbb v, Aeath 
Nath Dsy 

[L Ii, E., 10 Calc , 97: 13 C. I*. B., 249 

IiOAir 027 SECUEITY OB IiAITB. 

See Baeh oe Bbngab . 7 IB. L. B., 653 

IiOOAIi G017EB20CBI7T. 

Order of, ejffect of— 

See Magisteatb, Jfexsdiotiok or— 

PoWEBS OP MaGISTEATES 

[16 W. B., Or., 79 

Power of— 

See Bombay Act I op 1865, SS 35, 48. 

[L Iw B., 1 Bom., 352 

See Goteenob op Bombay its Cobhcib. 

[8 Bom., A. C., 196 

I. Ij. E., 8 Bom., 264 

See Goteenoe op Habeas m Coimoiit. 

[2 Mad., 439 

See High Coxtet, Jheisbictiok op— 
High Coitbt, Habeas— Ceiminab. 

[6 Mad., 277 

See Magisteami, JHEiSBicrioif op — 

POWBES OF MaGISTEATES 

[I L. E.,9Mad., 431 
Suit against — 

See Noeth-'Westeeh PeotiHCes ahb 
O tTBH Municipal Act, s. 28. 

[Lli. E,lAn.,2^ 

L Small Cause Court, 

Mofussil, — Ciml Procedure Code, ss, $60, ch, 
WS •"’^Insolvency gurisdieiion. — Under section 360 
of the Code of Civil Procedure, the Local Government 
cannot invest a Mofussil Small Cause Court with the 
insolvency junsdiction conferred on District Courts 
by chapter IX of the said Code, inasmuch as, by 
reason of section 5, chapter XI does not extend to 
such Courts of Small Causes. Sbthu v Yenhata- 

.... I.Ii.B.,0Mad.,112 

2. — ■ — Woiification of 

Government of Bombay extending Act, Sjfect of *’•’'• 
Scheduled Districts Act, XIV of 1874, ss, 5, 6 , — 
Under section 5 of the Scheduled Districts Act, XIY 
of 1^4, the Local Government cannot, by exten^g 
an Act which is of necessarily restricted application, 

5xa 
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LOOAI. aOVEB3SrMEOT.--Suit against- 

continued. 

make its provisions applicable to an entirely new 
subiect-matter, — the litigation of a new local 
area. Accordingly, where the Government of Bombay 
issued the following notification, No. 823 of 1886, — 
“ In exercise of the powers conferred by section 5 
of the Scheduled Districts Act, XIY ot 1874, the 
Governor of Bombay in Council is pleased, with the 
previous sanction of the President in Council, to 
extend to the Island of Perim the whole of Act II of 
1864 of the Governor General in Conned, with the 
exception of sections 2, 17, and 23. The Governor in 
Council is further pleased, in exercise of the powers 
conf eri ed by section 6 of the Scheduled Districts ^Act, 
XIY of 1874, and by any other enactment, to direct 
that the Besident at Aden shall he Sessions Jndge 
and Court of Session for the Island of Perim, and 
shall exercise the same iurisdiotion and powers in 
respect of the administration of civil and criminal 
justice m the said island, and in respect of the trial 
of persons committed for trial by the Court of Ses- 
sion for oSences committed in the said island as are 
vested in him in Aden by the said A.ct/* — Seld that 
the provisions of the Aden Act II of 1864, which (as 
appears from the preamble) deals with the litigation 
of Aden alone, could not he extended to Perim, with- 
out enlarging the subject-matter of the Act. Meld, 
also, that the appointment of the Political Besident 
at Aden as a Sessions Judge and Court of Session for 
the Island of Perim made under clause (a) of section 
6 of the Scheduled Districts Act, XIY of 1874, was 
valid and effectual "with reference only to the provi- 
sions of the Criminal Procedure Code, and that that 
portion of the notification which regulates the 
exercise by the Resident of his powers with reference 
to Act II of 1864 should be treated as surplusage. 
QiTEBJsr-EaiPEESS V Manual Tezohand 

[I. L. E., 10 Bom., 274 

liOCAIi INQUIEY, 

See Decree— C oHSTEiTCTiON OE Deceee — 
Meskb Peoeits. 

[I. Ii E., 8 Calc., 178 

CrJmlnaL 

See Cases todbe Possession, Oeeee or 
CeIMINAE COtTBT AS TO— LOCAE IN- 
QUIRY 

LOCAL IISrVESTIGATIOlir. 

See Cases fTNPEE Ameen. 

See Appeae— Oedees . 7 W. B., 425 

[W. B., 1864, 363 
Marsh., 469 : 2 Hay, 591 
See Appellate Coxtet — Exbecisb op 
Powers in vaeious Cases — Special 
Cases . . . 6 B, L, B., 677 

[16 W. B., 423 
18 W. B., 462 
See Chtte Lands . 6 B. L. B., 677 


LOCAL IITVTESSTIGATIOH — coni^med. 

Object of local investiga- 
tions. — Evidence not ottamable %n Court — Local 
investigations are had recourse to not so much for the 
purpose of collecting evidence which can be taken m 
Court, as to obtain evidence which from its peculiar 
nature can. only he obtained on the spot Bho wanes 
Dtjtt Sinoh r. Beer Singh . 2 W., 196 

2 . Application for inspection 

or local investigation.— Procedure Code, 
1859, s. 180 — An application “under section 180, Act 
Vin of 1859, should he made at the hearing of the 
suit, and not previously. Mackinnon, Mackenzie, 
& Co , Bhugeam Doss . Bonrke, O. C., 243 

3 ^ Discretion of Conrt.^ — Local 

inqxury — It is within the discretion of a Judge to 
order or refuse a local inq^uiry. Bash Behabee 
Singh t?. Saheb Box . , . 12 W. B., 76 

Geaham c Lopez . . .1 W. B,, 141 

— Power of Court to direct, when 

'parties do not ash for it — Pemand order for local 
investigation — In a suit for land, where the question 
was as to whether the land lay within the boundaries 
of the plaintiffs’ or the defendants’ land, the Court 
of first instance suggested to the parties that the 
proper mode of determining the case was in the first 
instance to hold a local investigation, and that such 
local investigation should he applied for by one or 
other of the parties. Both parties resolutely refused 
to make such apphcation, and the Court thereupon 
dealt with the case upon the mateiials before it and 
passed a decree. Upon appeal, the lower Appellate 
Court remanded the case for the purpose of a local 
investigation being held at the cost of the plaintiff in 
the first instance. PCeld that inasmuch as neither 
of the parties desired to have a local investigation, 
the Court was wrong in remanding the case, and that 
it was bound to decide it upon the evidence before it 
Latinga Vallex Tea Companx v Cheea Tea 
CoMPANX . . . I. L, B., 12 Calc., 45 

5 . Hotiee of local investigation* 

Civil Procedure Code, 1859, s ISO —Though there 
was no express direction to that effect in section 180, 
Act VIII of 1 859, yet it was necessary to give notice to 
parties of the time when a local investigation oidered 
by the Couit was to be held. Kistomonee Debia 
V Eglinton . . . .12 “VET. B,, 139 

0 ^ Officer to bold local inquiry. 

— Civil Procedure Code, 1859, s 180 — Section 180, 
Act VIII of 1859, made it imperative on a Court to 
employ in the first instance the regular officer of the 
Court to hold a local inquiry. Bam Doss Koondoo 
V, Nil Kanto Dhxtb . . .8 W. B., 6 

Bxjnath Singh v, Indxtejeet Kobe 

[8 W. B., 381 

Bahadooe Allx V, Doomnhn Singh 

[7 W. B., 27 


— Omission to direct — 

SeeCAsm UNDER Special Appeal — Other 
Errors op Law or Proobdubb— Local 
Investigations. 


Instances of improper appointments are given in 

Dooega Doss Chatteejee v, Gooeoo Chuen 

Mibxebb . . .6 W. B., Act X, 81 
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liOCAD nrrBSTiaATIO]Sr.~-.Officer to 

hold local inquiry— ‘caMtinued. 

And TjEEIitJCEODHAESE EOZ C. MoOSAItEEDITE EOT 

[is W. E., 285 

7 . Question of disputed hound- 

Bry, — Pm^essioft before dais of smU — Sleld that 
a local nKjmary ought not to have been ordered in tins 
c^e, where the question to be decided was one of 
disputed boundary, which turned chiedy on posses- 
sion before the date of suit, and that the Subordinate 
Judge would have been 3ustified in disregarding the 
Ameen’s report, and trying the appeal on the re- 
corded evidence Kamib Doss Achaejee n. Khet- 
TEO Fai. Sikoh Eoy . . . 17 'W". E., 472 

Bee IswAB Chakdha Das « Jxtq-al Kishoee 
Chttckeebtjtty . 4^ B. L. E., Ap., 83 
[S. C. 17 W. E., 473, note 

8. ^ Ascertainment of fact of 

marriage. — In a case where the issue is whether 
two persons bear the i elation of man and wife, a 
Judge IS not 3 nstxfied in going himself to the vill^e 
where the parties live, in order to make inquiries 
among their neighbonrs ; much I^mis in holding such 
local investigation on a Sunday, and whithout due 
notice to one of the parties. Jubhoo Sahoo t?. 
JussoDA Kooeb . . .17 W. E., 230 

9. Power of Judge to order local in- 

vestigation by Subordinate Judge,— k. Judge has no 
power to order a Snbordinate Judge, whose judgment 
is before him on appeal, to go and mspect the locality 
and m^ke a report Such a report cannot be treated 
as evidence one way or the other. If the Judge was 
of opinion that it was necessary to take further evi- 
dence, he ought to have proceeded as directed by 
sections 354 and 365, Act VIII of 1859, and it was 
competent to him, if necessary, to order an Ameen 
or any suitable person to make a local investigation 
under section 180 But a Judge from whose decision 
an appeal is pending is the most unsuitable person 
to make such investigation. Roy Sooltak’ Baea- 
BOOB V, Laboo Kooeb . . 17 W. E., 300 

10 . Incomplete inquiry owmg 

to lEclxes of plaintlSl — In a suit for wasilat, 
where the Ameen's inquiry was not completed on ac- 
count of the lashes of the plaintiff, — P[eld (Gloves, 
J^ dissenting) that there had been no local investiga- 
tion at all, and that the defendant had no opportu- 
nity of producing his e\idence, Kalee Doss Mitteb 
n. Dbbkabaie Deb . , . 13 W. E., 412 

11 . — I>uty of Ameen to return 

report to Court ordering investigation. 
— An appeal having been made from an order re- 
lating to the execution of a decree, the High Court 
directed that an Ameen should deliver over possession 
and make a map of the property so delivered over, 
and a map showing the boundaries laid down in the 
decree The Ameen went to the spot and made a 
map. That map was not transmitted to the Court; 
but in consequence of certain proceedings in the Sub- 
ordinate Judge’s Court, a second Ameen was sent 
and a second map made. These proceedings were 
whoEy disregarded by the High Court, which pro- 


1.00 All rNTBSTIGAmOH. — Duty of 

Ameen to return report to Court order- 
ing investigation— 

ceeded upon the first Ameen’s map and report, 
against which no exception was filed in the High 
Court. LalueeSahoo® RajbkbeePebyabSahek 

[14 W. E., 418 

12, — — ^ Investigation by Ameen.— 

Power of XHstnct Judge to tnterfere with order for, 
— Circular Orders, 4i of i866 and 23 of 1870 — 
In a suit for the possession of land, the boundaries of 
wbich were disputed, tbe Subordinate Judge ordered 
an Ameen to make a local investigation, and report- 
ed his order to the District Judge, who refused to 
allow the investigation to proceed. Meld that this 
was a case coming w ithm the provisions of Circular 
Order Ho 41, dated the 2nd October 1866, which 
authorises local investigations by Ameens when it is 
necessary to ascertain by measurement disputed areas 
of land; and that the District Judge had no authority 
to stay the investigation Per Pexnsemp, J , — AH that 
the District Judge was entitled to do under Circular 
Order No 25, dated 25th August 1870, was to express 
his opinion as to the propriety or otherwise of the 
Subordinate Judge’s order. Nieod Kbisheo Roy 

V, WOOMANATH MOOEEEJEE 

[I. I., E., 4 Calc., 718 : 3 C, Ii. E., 234 

X3. Hon-atteudance at local in- 

vestigation. — Procedure order setting aside a 
judgment by default — Sections 114 and 180 are to be 
read together. The words ‘^and persons not attend- 
ing upon the requisition of the commissioner’' in 
section 180 are general and apply to parties making 
default, whether required to give evidence or not. 
The words “ like disadvantages ” referred to in section 
180 mean that in the case of the non-attendance of 
a defendant, the local investigation is to be proceeded 
with ex carte , and in the case of the non-attendance 
of a plaintiff, the suit is to be dismissed with costs. 
In case of judgment by default for non-appearance 
before a commissioner appointed under section 180, 
tbe pioper course is to apply to the Judge for an 
order to set aside the judgment, and if that applica- 
tion be refused, to appeal against tbe order of refusaL 
The Judge’s order should contain a distinct direction 
to the commissioner to proceed ex parte in the event 
of the non-attendance of the plaintiff, Essan 
ChITEBEB ChUCEBBBBTTY ® SOOBJO I/ALL GOSSAIH 
[1 Ind. Jur., O. 8., 3 
W. B., E. B., 1: Marsbu, 130 

14 . Kon-attendance at local in- 

vestigatioiau — Paiture of party to appear on local 
tnguiry, — In a case in which plmntiff sued to recover 
some land, and in which defendant denied the power 
of plaintiffs vendor to sell the land claimed or a part 
of it, a local inquiry was ordered to ascertain the 
bouadaiies of the land in dispute. Judgment of the 
High Court — ^upholding the decision of the lower 
Court, which dismissed the suit because plaintiff 
failed to appear or take proper steps before the 
Ameen at the local investigation, and because he 
omitted to give formal proof of his deed of purchase 
— confirmed. Mahoked Tfque Chowbhby n* 
JxJDoifATH: Jha . . 16 W. B., P. O., 28 
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lodging-house KEEPBB. 

See ImsTKBBPEB and Guest. 

[8 Bom., 0. 0« 137 

lodgings let to PBOSTITTJTE, 
SUIT EOB BENT OP— 

See Landeoed and Tenant— Tbnahot 
NOB iMMOBAli PDBPO^. „ 

[9 B. L* B., A-p., 37 

LOBD’S DAY ACT. 

1 Applioationof.— 

— 2ii:an rales— IheLoTcl’B Day Act (29 Oar. II, 
c 7) does not extend to criminal ^sea in BritasD 
Burma A. was convicted and fined for the breach of 
an Ahian rule. Seld that the conviction could not 
he supported, on the ground that the Ahkan rule had 

not the force of law. Abba^ «. QueW 

[1 B. Ii. Be, A. Cr., 17 ; 10 W. B*, S50 


Load’s Bay Act does not apply 
iiANisr V. Gaedneb • 3 W. Be, Beo. Bei., ^ 

IJor to Madras, 

See AerojireHOTJS Case • 4 Mad, Ap., 62 


Moulmein — ^The 


3 — Application of Act to Madras 

Presidency. — Arrest of Mahomedfan debtor on 
Sunday —A Malioniedan debtor arreted witbm 
tbe original jurisdiction of the Higb. C^rt on a S^- 
dav Upon application made, IiofBS, J ,, greeted bis 
discharge on tbe ground that the arrest, having been 
made upon, a Sunday, was lUeg^. Upon appeal,— 
Held bv Holloway, J, that tbe provisions of the 
Lord^s Bay Act (29 Oar II, c. 7) do not appljj m 
this country. That even if tbe substantive provisions 
of the statute were appHcable, it did not follow that 
section 6 would be. That if tbe statute Jealt with 
substantive law it would be applicable to all the 
Queen^s subjects or none, and that there were ample 
reasons for saying it was impossible to apply it to aU. 
Bv Kbekak, J , that, as between natives of Indi^tbe 
Lord^s Bay Act does not apply* Pakam S^oj Boss 
u. Rasheed-ood-Bowlah . * 7 Mad., 285 

^ - Criminal 'proceedings taTcen on Sun- 

day] Legality o/-Crimmal proceetogs taken by a 
Magistrate are not necessarily illegal by reason of hav- 
ing been taken on a Sunday. In 
the petition oe Sinolaie • . 8 vv 177 

And see Cases under Holiday. 

lost GBANT, PBBSTJMPTIOISr OP- 

See Pbesobiption — Claim to Pebsceip- 

tion . . 15 212 

[1 W. B., 230 

See Peesceiption — Easements — BiaHT 

and Aie . 3 B. Xi. E., O. O., 18 

[0 B, B. B., 85 : 12 B. L. B„ 406 

LOTTBBY, 

Mreign lottery — AdvertisetAent — 

JS^evjspaper '-^J^ulUsher — Penal Code (XAF of 
1880)» Se 294^.-~Tbe expression ‘‘in any such 


LOTTBBY — continued, 

lottery'* m paragraph 2 of section 294A of tbe 
Penal Code (XBV of 1860) means “any lottery not 
authorised by Government," and includes a foreign 
lottery, Tbe word “ publisher " in tbe above para- 
graph includes both the person who sends a proposal 
QA well as tbe proprietor of a newspaper who prmts 
tbe proposal as an advertisement. Tbe proprietor of 
a Bombay newspaper who pubbsbed an advertisement 
ia bis paper relating to a Melbourne lottery was 
accordingly held to be punishable under section 294A 
of tbe Penal Code. Qdeen-Empbess v. Mancheeji 
Kavas J i Shaptjbji • 1. 1*. B,, 10 Bom^ 07 

XiOTTEBT ACT (V OE 1844). 

See Peomissoby Note . 9 B. Ii, B., 441 

lottbby opeioe, oedabge op keep- 
mG- 

See Act XXYII <>^^1870. ^ 

LOTTEBY TIC3S:ETS, 

See Gambling . 12 W. B., Cr., 34 

lunacy. 

See Eyidbnce— C iYiL Cases— Hbaesay 
Bvidbnoe • . 6 B. L. B., 509 

See Cases undeb Hindu Law — Inheeit- 
anob— Divesting oe Exclusion eeom, 

AND EOBEEITUEB OE, InHBEITANOE— IN- 
SANITY. 

See Cases undeb Insanity, 

See Mahombdan Law*— Inhbbitanoe. 

[2 a E. B., A. C., 306 


LUNATIC. 

See Lettees Patent, High Couet, H.-W. 
P.j CL. 12 . I. E. B., 4 All, 169 

l?£.£,iAU,4as 

Estate of— 

See Right oe Suit— Intebest to suppoet 
Right . • 15 B. E. B*, Ap., 14 

r — Jurisdiction.— Xcif XXXV of 

1869 s, 2 , — A lunatic bad been for a number of 
years in involuntary confinement m Bbowampore Lu- 
natic Asylum, witbm tbe jurisdiction of tbe Court of 
tbe Judge of tbe 24 Pergunnabs, and was possessed 
of property out of that jurisdiction On an applica- 
tion to the Judge to appoint a manager of bis pro- 
nertv.— that, as tbe lunatic was residmg witbm 
the lurisdicfcion of tbe Couit of the 24 Pergunnabs, 
tbe Judge could, under Act XXXV of 1858, section 
2 inquire into tbe fact of bis insanity, and order a 
manager to be appointed to tbe estate. Bueant v, 

CHANDEANATH ChATTEBJE^^ ^ 

S. C. EaMONA$ «. COIDECTOB OT 
GUNGE . . • • UW. 
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TU’WStA^lC-^ooniinmd* * 

2. Application under Act.— ‘Ad 

XXXV of 1858, M. 2 and B — Applications made 
tinder sections of ttie Lunacy Act, XXXY of 1858, 
must be vended. Busaur Ally Csowdhey u 
ESHA 2f CHtmUEE BOY . . 7 W. B., 287 

3. Act XXXV of 

1858, Vrocedute on inquiry under. — ^Tbe applica- 
tion for an inquiry under tbe Lunacy Act, Act 
XXXV of 1858, should be vended, and proper notice 
should be given to the alleged lunatic or bis friends 
in case of necessity. In examining bim, the greatest 
care and debcacy should be observed, and everything 
likely to cause unnecessary pain or excitement to him 
avoided. If also he be a person of rank, exempted 
from personal appearance in Court in ordinary civil 
proceedings, bis personal appearance in Court in an 
inquiry into the state of his mmd should he dis- 
pensed with Jugunnath Saheb Deo v. Bubea 
Lall Oeekdsonath Sahee Deo 

[5 W. B., Mia., 64 

4, ProeMnre.— Acf XXXV of 1858, 

s. 5. — Xxaminaiion of lunatic. — Section S, Act 
XXXV of 185^ never intended that an alleged 
lunatic shonid be summoned into a public Court as a 
witness, and sub 3 ected to examination as a witness 
by the vakeel of the person on whose petition the 
inquiry was instituted. Ik THE matter oe the 
PETITION OP JUGGEEKATH * « 7 W, B., 248 

5, — — — » Appearance of 

lunatic. — Act XXXV of 1858. — ^A person alleged to 
be a lunatic, though not found so under Act XXXV 
of 1858, may appear either by vakeel or in person. 
Dma Sttelaei Dasi v. Eamoi Haldae 

[L Ii. B., 7 Calc., 242 : 9 C. Ii. B., 13 

See Bikbabttk CmjisnDEB EItte Chowdkey o* 
Kali Dass Sieoae . W. B., 1864, 268 

0, JVon-appearance of 

lunatic after service of summons. — Act XXXV of 
1858 —A Judge, instead of striking off a case be- 
cause an alleged insane person does not appear after 
service of notice, ought in such event to prosecute 
the inquiry contemplated by Act XXXV of 1858. 
Hooebt Koonwab u. Dhebm Naeain Slngh 

[2 W. B., 3ms., 7 

7. Act XXXV of 

1858. — Procedure necessary before appointing 
guardian. — A Court cannot, under Act XXXV of 
1858, make over charge of the property and person 
of an alleged lunatic to a guarton until it has ad- 
judged him to be of unsound mind and incapable of 
managing his affairs. Bholanath Mookbbjbb v. 
Gmm Hokikse Dbbia . . 15 W. B., 269 

TTnsouncbctcss of mind . — Act 

XXXIV of 185$, s. l.-^Umound The term 

"unsound mind” in section 1 of Act XXXIV of 
1858 comprehen<^ imbecility, whether congenital or 
arising from old age, as well as lunacy or mental aliens 
ation resulting from disease. Ik be Cowasji Be- 
EAMJX Lilaqotala « .. I. Ii* B., 7 Bom«, 16 


jLOTSTATIC—coJiftjmecA 

9 , XJnsoundnesa of mind, 1?Poof 

of . — Act XXXV of 1858 — Incapacity to manage 
affairs. — Ascertainment of state of mind by medical 
examination. — Bnsoundness of mind taken by itself 
IS not sufficient to brmg a person within the meaning 
of the term "lunatic” as used in Act X X XV of 
1858, unless it would incapacitate him from manage 
ing affiairs; nor, on the other hand, will a person 
who is incapable of manning his affairs be a lunatic, 
unless that mcapacity is produced by unsoundness 
of mind. For the purposes of this Act, the observ-* 
ation of the patient by medical witnesses, between 
the date of petition and the date of actual hearing, 
would be sufficient for ascertainmg his state of mmd 
at the time of inquiry. SHEEKAir v. Sckoek 

[24W.B.,124 

10, — — Witnesses, jEvi* 

dance of. — ^The bare assertion of witnesses, unsupport- 
ed by any details of the causes, the course, and the 
treatment of the malady, ought not to he accepted as 
satisfactory proof of insanity. Kala Chakd Ghosb 
o. SKOOLOCHtFKA DossiA . . 22 W. B., 33 

IX, - Inqviry as to fact of Itinacy. 

•‘“-Potoer of Judicial officer. — JSvidence — On an in- 
quiry as to the fact of lunacy under Act XXXV 
of 1858, any findjug as to the actual time when 
the lunacy began is beyond the jurisdiction of the 
judicial officer makbog the inquiry. Where the fact 
of lunacy was admitted, and the question was the 
date at which it commenced, the evidence of a planter 
in the neighbourhood, as to common report for years 
in the vilkge as to the lunacy, hari.ng been admitted 
by the lower Court, the Judicial Comimttee refused 
to reject it. Bobhnabayak Sikgh v. XImeao Sikgh. 
Ajodhxa Peasab Sikgh V. Umbao Siegh 

[8 B. Xi. B.,509: 16 W. B., P. C., 1 
13 Hoore’s I, A., 619 

12. Ad XXXV of 

1858, s. 8. — ^The mquiry as to alleged lunacy under 
Act XXXV of 1858 must he made by the Judge, and 
not by a subordinate Court, to which the Judge can 
only issue a commission under section 8 of the enact- 
ment, in cases where the alleged lunatic resides at 
a distance more than fifty miles from the place where 
the Court is held. Ordinarily to such inquiries the 
members of the family are proper and sufficient 
parties, hut other persons interest^ may, under spe- 
cial circumstances, he permitted to take part. Bam 
Fubgass Siegh V. Ameeb Ali . 3 Agra, Mia,^ 3 

13. — — ^ Ad XXXV of 

1858. — ^An inquiry into the state of mind of an alleged 
lunaric should not he instituted under Act XXXV of 
1858 without its being clearly shown to the Court 
that there is ground for supposing that the person 
is of unsound Bund. Geega Feeshad Sahoo u. 
WoomaKqowbe . * . 18W. B., 328 

14. Ad XXXV of 

1858, — Procedure — Power of Mtgh Court under 
Act. — Onus prohandi. — Before a Judge can, on the 
application of a Collector under Act XXXV 1858> 
<ider the property of an alleged lunatic to be pla4jed 
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IiUIirATIC.— Inquiry as to fact of lunacy 

— continued* 

in charge of somebody else, lie must observe the pro- 
cedure laid down in that Act and pronounce the al- 
ledged lunatic to be of unsound mind after institut- 
ing a proper inq^uiry mto the point The High Court 
can set aside an order of the Judge made under the 
Act without evidence bemg taken, without remanding 
the case to the Judge, there being no analogy in tins 
respect between an ordinary civil suit and proceed- 
ings under this Act. The burthen of proving an alle- 
gation as to the lunacy of any person rests on the 
Collector or the person who makes the allegation 
BuSHAETJTOOLIiA V* COLIiECTOB OE TiPPEBAH 

[8 W. B., 875 

15 , M XXXV of 

XS58* — Inquiry as to state of lunatic^ s mind — 
Where a Bistnct Judge in a matter of lunacy under 
Act XXXV of 1858 stopped the case at a prehminary 
stage of the proceedings, on a report of the medical 
officer that the alleged lunatic was labouring under 
a considerable aberration of mmd as a consec^uence of 
the habit of ganja-smoking, which the Judge con- 
sidered to be a form of intoxication not amounting to 
lunacy, — Keld that the Judge ought to have gone 
on to hold the inquiry and satisfied himself whether 
the alleged lunatic was capable of managmg his 
affairs irrespective of the cause of such incapacity, 
Huesahoy t.at.t, 13 , Bhtjtifk Singh 

[20 W*. E., 55 

15 , — Appointment of manager. 

l^ecessity of ^reXhmnary inquiry and adjudiea* 

IS only when a man has been adjudged a 
lunatic as the result of proceedings, and on inquiry 
held in due course of law, that the Court obtains 
the authonty to appoint a manager of his estate. 
OlBEEJ-ABUTPY KOOEEEBE V, MONJBE LaL 

[20 W. B., 477 

17. Act XXXIV of 

1858^ s* 25 — Application by curator boms appointed 
in Scotland* — ^A petition was presented through his 
constituted attorney by a curator boms duly appoint- 
ed in Scotland to a doctor m the Bombay Army, 
absent from India on leave, praying for an order 
authorising the petitioner's attorney to recover and 
give valid receipts for certain moneys belonging to 
the said and to realise certain shares and bonds 
also belonging to the said and to remit the pro- 
ceeds according to the directions of the petitioner as 
such curator boms* The petitioner stated that the 
said W had been duly adjudged to be of unsound 
mmd by the Court of Session in Scotland, and annex- 
ed a "Court of Session Extract" of the "act and 
decree" whereby the said curator bonis was appoint- 
ed; hut there was no evidence that W* had been 
found of unsound mind and incapable of managmg 
his affairs, or that the curator had given security, or 
that funds were required for the maintenance of W, 
The Court refused the order. In be Welsh 

[I. Ii. B„ 8 Bom., 280 

13 , — Ciml Procedure 

Code, 1882, s 46S — Lunatic defendant* — Guardian 
ad litem — Act XXXV of 1858 — A guardian ad 
htem cannot he appointed under chapter XXXI of 


IsXTNATIC. — Appointment of manager— 

continued* 

the Code of Civil Piocedure for a lunatic defendant 
to whom Act XXXV of 1858 appbes, until the de- 
fendant has been adjudged a lunatic under the provi- 
sions of the said Act. Stjbbaya v* Bitthaya 

[I. Ij. B., 6 Mad., 380 

19. Peny* Act IV of 

1870, — Sanction to proceedings* — Court of Wards — 
The sanction of the Commissioner of the Division is 
necessary under Bengal Act IV of 1870 before pro- 
ceedings can be taken under Act XXXV of 1858 to 
place the estate of a lunatic under the management 
of the Court of Wards The proceedmgs set aside as 
null and void. In be Kowlbas Koee 

[8 B. Ii. B., Ap., 50 

S C. Chuckhe Shbijn Habain Singh t? Colleo- 
TOB OE SAEtJN . . . 17 W. B., 180 

20. Act XXXV of 

1858, s. 9*— Act XIX of 1873, s* 195— Court of 
Wards, lo-tiCer of — Section 9 of Act XXXV of 1858 

j and section 195 of Act XIX of 1873 do not render it 
impel ative on the Court of Waids to take charge of 
the estate of a person adjudged by a Civil Court, 
under Act XXXV of 1868, to be of unsound mind, 
but merely confer on that Court a power so to do. 
Until the Court of Wards exercises that power, the 
appomtment by the Civil Couit of a manager of the 
lunatic's property, under section 9 of Act XXXV 
of 1858, IS valid, Manohab Lal v, Gaitbi Shankab 
[I. Xi. B., 1 AH., 476 

21. Act XXXV of 

1858 — On an apphcation for the appomtment of a 
guardian to the estate of a lunatic under Act XXXV 
of 1858, the Judge should only appoint a person to 
take charge of the estate of the lunatic, without 
specifying of what that estate consists. Hitambini 
Chowhheain V Shashi Mvksi Chowbhbain 

[4 B. L. B., Ap„ 24 : 12 W. B., 518 

22. Guar dian . — 

Mortgage by de facto guardian — A Hindu, who is 
lunatic, may be possessed of property, although he 

* cannot take it by inheritance. All dealings with 
such property to be binding must be effected by a 
guardian or manager duly appointed by the supreme 
civil authority , and since the passing of Act XXXV 
of 1858, a guardian or manager can only be appointed 
m the special mamier presciibed by that Act A de 
facto manager can have no greater powers than one 
duly appointed. Where, therefore, the mother of a 
lunatic, who had not been so appointed, mortgaged 
his estate without the previous sanction of the Court, 
the mortgagee's suit for foreclosure was dismissed, 
CouET OE Waebs V. Kuptjlmttn Sing 

[10 B, Ii. B., 364 : 19 W. B., 164 

23. Power of manager. — Person 

appointed manager of lunatic^ s affairs while he was 
of sound mind —A person who was appointed man- 
ager of a lunatic's affairs, by consent obtained while 
she was of sound mind, and who is capable of mak- 
ing a defence on her behalf, is competent to represent 
her in a suit although not appointed under the law 
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IiITHATIC.— P ower of manager— 

as representative of tlie lunatic. Kala. Csan’D 
GSOSB ?J. SHOOLOOHUJfA BossiA . 22 W, B„ 33 

24 . Aei XXXV of 

I8oS, s 11, — Suii on behalf of minor — Collector — 
A Collector appointed under section llj Act SXXY 
of 1858, to take diarge of the estate of a lunatic, 
cannot himself sue on behalf of the lunatic, but must 
appoint a manager for the purpose. Goubeej^'ath 
V. COLLECroB OF KOIffOHYB. COIJET OF WABPS 
Ewhoobttb Dtab Sheofeeshad Nabaiit V. COL- 
EECTOE OF KosTOSYB . . .7 W. K., & 

25 . ^ Appeal, Bight of — Act 

XXAV of 1S5S, ss 3, 4, 22 ---Migkt of suit to re- 
cover fropertif.-'-OxL an application made by the 
wife and son of T E,Q?a. alleged lunatic, under the 
provisions of Act XXXV of 1858, section 3, the 
daughters of the alleged lunatic, who were served 
with a notice under section 4 of the same Act, appear- 
ed at the hearing of the appbcation, and cross-ex- 
amined the witnesses examined in support of the ap- 
pbeation. The Judge found that* T, K. was of un- 
sound mind, and appointed his wife, X , to he the 
guardian of his person. The daughters appealed to the 
High Court Meld (on an objection being taken that 
the appellants had no locus standi) that the daugh- 
ters were entitled to appeal under the provisions of 
section 22, Act XXXV of 1858. Sherman y, Schorn, 
24 W. M, 124, referred to. Whether a 

right to sue to recover a properly would be sufficient 
to confer jurisdiction under Act XXXV of 1858. 
Ijst the mattee of the petition of Mahomed 
B usHEBBxn. Hosseih. MxriTG-HHB o, Mahomed 
Bushebeitd Hosseih 

I». B., 8 Calc., 263 : 10 O. Ii. B., 1 

20 . Appointment of guardian 

of lunatic wliere lunatic is member of Joint 
family. — Act XXXV of 1858 — ^An application 
made by the wife of a lunatic that she sho^d be ap- 
pomted manager under Act XXXV of 1858 was 
opposed by tbe lunatic’s nepbew, who was a member 
with him of a Joint family governed by Mitakshara 
law, and who claimed to be entitled himself to the 
appointment of manager. The nephew was held to he 
disqualified on the ground of misconduct, and the 
wife was appointed. On appeal by the nephew, it 
was objected that, under Act XXXV of 1858, no 
manager could be appointed, as tbe lunatic was a 
member of a joint family and bad no separate pro- 
perty Meld that the nephew, by claiming to be 
appointed manager, could not object that the lunatic 
had no separate property Queere, — Whether a - 
manager can under any circumstances be appointed 
under Act XXXV of 1858 if the lunatic is a mem- 
ber of a Jomt family under the Mitakshara law and 
possessed of no separate property. Soobansb Sinch 

JUGSESSHITB Koer . . 13 C. Xi. B., 86 

27. Act XXXV of 

1853, — Member of ^omt Mitakshara familg — 
Guardian — The husband of a lunatic’s daughter 
applied to the Court to declare Ms father-in-law, who 
was a member of a joint Mitaksh^ family, to be a 
lunatic, and appoint a manager of* Ms property and 


IiinsrATIC.— Appointment of guardian of 

lunatic where lunatic is member of Joint 

family — continued, 

guardian of his person under Act XXXV of 1858. 
The lunatic had an interest both in joint ancestral 
property and in property inherited collaterally, which 
might, but was not shown to, belong to him separate- 
ly, The lower Court found that the appbcation waa 
made with a view to taking consequent proceedings 
for partition. Meld that, it appearing that he had 
remained for sixteen years in the same house under 
the same guardians, and there being no allegation 
of ill-treatment, no sufficient grounds were shown for 
the Court’s interference, or the appointment of 
another guardian of his person. Before any action 
can be taken under the Act m this respect, there 
ought to he a strong case made out that the change 
of custody v<ould be for the lunatic’s benefit. Meld, 
also, that as his daughter could not inherit his ances- 
tral property, and as it was doubtful if the collater- 
ally inherited property was the separate property of 
the lunatic, the Court would not, under such circum- 
stances, appomt a manager of the profierty ; but that 
the guardians of the lunatic, who were managers of the 
Joint family, should, on her request, furnish accounts 
to the daughter of the management of the collater- 
ally-inherited property. Semble^ — Act XXXV of 
1858 applies to the members of a Mitakshara family. 
Queer e , — Assuming the appbcation to be made with 
a view to a partition of the property, and that the 
lunatic was declared a lunatic under the Act, whether 
a partition could be had. Ik the matter of the 

PETITIOK OF BhOOPEKDEA XAEAIS EoT. BHOOPEK- 

DBA HaeIik Roy p. Gbeesh Maeaik Roy 

[I.L. B., 6 Calc., 538 ; 8 C.Ii. B., 30 

23 , Incapacity of joint owners 

of property*— of, in favour of managing 
owners ,' — The incapacity of joint owners confers 
powers of alienation, in certain cases of necessity, 
upon the managing owner. Sheo Beeshad Xaeain 
C. COLDECTOE OP MOKOHYE. GOHEEEKATH V, COL- 
DEOTOE OF MOKOHYE. CoTJET OF WARDS V, RH- 

GHOOBTJB Dyad . * • .7 W. B., 5 

29. Insanity pen<3ing award. — 

'Person becoming lunatic before awHrd published — 
If a person ^as in fit condition to manage his affairs 
down to the time when the proceedings before an 
arbitrator in which be was interested were substan- 
tially concluded, the award will not he invalidated by 
reason of the person having become insane before the 
fina l publication of the award. Uoheeekath ». Cod* 
DECTOB OF MoKGHYE COXJET OF WaEDS I?. RDGHOO- 
bueDyad. SheoPeeshad Naeaik u. Coddeotob 
OF Monghye . . . . 7 W. B., 5 

00 Power to lease lands of 

proprietor disqualified from lunacy. — Act 
XXXV of 1858, s. 9, — Court of Wards %n Oudh — 
The order of a Civil Court declanng, under Act 
XXXV of 1858, an Ondh talookdar to be of unsound 
mind and incapable of managing bis affairs, renders 
him a disqualified proprietor within the meaning of 
section 9 of that Act, with the result that the Court 
of Wards is authorised to take charge of Ms estate 
without a further order of the Civil Court appointing 
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IiTTKATIO.— Power to lease lands of pro- 
prietor dis< 3 .ua!lafi.ed from lunacy — conti^ 
nued, 

the Court of Waids to be manager. A Civil Court 
bavuig made an order declaring a talookdar to be of 
unsound mind and incapable of managing bis affairs, 
and having at the same time appointed to be manager 
of his estate the Deputy Commissioner of the district, 
•who also acted as manager of the Court of Wards, 
JECeld that a lease for more than five years made by 
the latter officer, as representing the Court of Wards, 
was not invalidated under section 14 of the above Act, 
providing that no managei, appointed by the C^l 
Court under it, shall have power to grant a lease for 
any period exceeding five years. Saeabjit Singh 
Chapman , • , 1. 1*. B., 13 Calc., 81 

pj. B»j 13 1* 44 


m 

MABBAS ABKABI ACT, III OP 1864. 

ISee Sesntbnob^Impeisonmbnt-“Impeison- 

M.'Bm IN Depattbp op Fine. 

[6 Mad., Ap., 40 

- g, %^Ltg^uor,’-^Toddtf.-^Fermeni’^ 

ed palm Sweet palm 3 iuce, which hy exposure 

to the operation of natural causes ferments and be- 
comes toddy, IS as much manufactured by the person 
who exposes it as if the same result were produced by 
the process of distillation. Anonymous 

^ . [5 Mad., Ap., 26 


2 . 


Tadd'^, — lS*erw,enied palm 


juice, — Conviction without evidence of fermenta^ 
tion--PHma facie, toddy is fermented palm juice. 
A conviction under section 21 of Madras Act IB of 
1864, for selling toddy without a hcense, upheld, 
although no evidence was given as to whether fer- 
mentation had taken place. Anonymoxts 

[6 Mad., Ap., 36 

This case was not intended to define toddy as a 
matter of law. Anonymotts . 6 Mad., Ap., 11 


3. 


Sa le. — Barter, -^Tayment 


of wages in 2 z 5 ^wo»-.~Payment of wagp in liquor 
does not amount to a sale of liquor within the mean- 
ing of section 2 of the Ahkari Act (Madras Act III 
of 1864). Queen-Empbess v Appava 

[I. Ii. B., 9 Mad., 141 

"'and s. 0. — Unexecuted con- 


•MADBAS ABKABI ACT, III OP 1864, 

s. 2 and s. 0 — continued, • 

until he had complied with the condition prescribed 
in section 9 of the Act. Venkata Keistnaita v, 
Venkatachalainae . . • .5 Mad., 1 

S. 8. — Licensed vendor, Sale "by 


tract to sub^rent — Suit for specific performance, — In 
a suit brought hy plaintiff for the specific performance 
of an agreement entered into between the plaintiff 
and defendant, wheiehy the defendant, an ahkari 
contractor, undeitook to sub-let to plaintiff the ah- 
kari of a talook, and also to recover damages for 
the breach of contract,— that section 9 of the 
Ahkari Amendment Act (Madras Act III of 1864) 
did not affect the rights and liabilities of the parties 
inter se, under the terms of an unexecuted contract 
to sub-rent, although the Act would prevent the suh- 
rentop deriving any benefit under an executed con- 
tract of snb-renting from the excise or the manu- 
facture or sale of hquor, as defined in section 2, 


agent of.— A license to sell hquor granted to Af, 
under the provisions of the Ahkari Act (Madras Act 
III of 1864) having been cancelled, N, put forward 
M. as a proper person to be licensed for the shop m 
which V. himself had been selling. AT. was duly li- 
censed by the Collector. Under cover of this hcense 
W. continued his former business, paying M a cer- 
tain sum monthly. AT. was convicted of selhng 
hquor without a hcense. Meld that the conviction 

was illegal. Quebn-Empbess n, Nanjappa 

was mg ve [I. I,. E., 7 Mad., 432 

s, 10. — Revenue Recovery Act (Mad* 


ras Act II of 1864), ss* 1, $, 4, 5, 37, 42, 52,— 
Sale for arrears of abJcan revenue, — Briar encum* 
hrance not affected, — ^Wherq land is sold imder the 
provisions of section 10 of the Madras Ahkari Act, 
1864, for arrears due hy an abkan renter, the pur- 
chaser at the sale does not take the land free of aU 
encumbrances as in the case of a sale for arrears of 
land revenue under the provisions of the Eevenue 
Eecovery Act (Madras Act II of 1864). Eama- 
chandea V, Fitohaikanni r,,*. , 

[^I. Xi. B 7 M!ad., d34 


— 8.17. 

See s. 23 

s. 21 « 

See B. 32 


I. Ii. B.. 5 Mad., 137 


1. 14 , B., 7 Mad., 186 

E - — Licensed vendor^ — Bosses* 

Sion of arrach—VoQ Magistrate convicted the ac- 
cused under section 21 of Madras Act III of 1864, 
and directed the confiscation of certain arrack found 
m his possession. Meld that the accused being a 
hcensed vendor, the arrack was not liable to confisca- 
tion. Anonymous , . .5 Mad., Ap., 41 

and s. 22.^ — Licensed ven* 


2. - , . 

dors where license has expired, — The provision in sec- 
tion 21 of the Madras Ahkari Act hmiting the habihty 
of hcensed vendors whose license has expiied to the 
case in which they are found m possession of hquor 
kept for the purpose of sale must be read as an excep- 
tion to the general provision of section 22. Queen ??. 
Eamayya . * . I* I*. B., 6 Mad,, 131 

- g, ‘Conveyance of liguor with* 
out valid permits, — Bermits made out in names of 
third parties —-Upon a conviction under section 22 of 
(Madms) Actlll of 1864, for conveying hquor wth- 
out vahd permits, it appearing that the defendants 
produced permits hy the talook abkan renter, cover- 
ing the amount of liquor which was being con- 
veyed, but made out in the names of third parties who 
were not present when the hquor was seized, hut on 
whose behalf the liquor was at the time of seizure be- 
ing conveyed,— that the permits were vahd, and 
the conviction was had. Anonymous 

[6 Mad., Ap., 20 
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MABBAS ABKABI ACT, III OF lS84j 

S. 2^-^conti7iued, 

2, Possession of toddtf by s^r- 

Tants — Tlie servants of an abkari renter of certain 
villages w ere comicted under section 22 of Act III of 
1864 (Madras) for conveying three measures of toddy 
without a permit from one of the said \ illagcs to the 
shop of the renter. PCeld that the conviction was 
illegal Queen v. Pattachi 

[I, It. B., 7 Mad., 161 

3 , J: and V of 1879, s. 23.— C!o»- 

fiscation of boat used for carrying liquor without per- 
mit — Neither under the provisions of the Madras 
Abkari Act nor under the provisions of the Abkan 
Amendment Act, 1879, is an order by a Magistrate con- 
fiscating a boat used for cai lying liquor vuthout a 
valid permit, legal The Collector aione can confis- 
cate, Queen v Peeiannan Queen v Naeaina 

[I. L, B., 4 Mad-, 241 

ss, 23, 26, and s. 17. — Confiscation 

of animals — ^Although a Magistrate may not confis- 
cate animals under section 23 (a) of the Madras Abkari 
Act, yet the proceeds of whatever has been confis- 
cate" by the Collector under section 17, mcluding 
animals, would be available for distribution in the 
manner prescribed in section 26 (&). Queen u 
Sakiya . . . I. li. B., 5 Mad., 137 

s. 25, and V of 1879, s. 26 (b).— 

JToi producing license. — The offence, under Madras 
Act III of 1864, section 25, of not producing, when 
called upon hy the Police, a liquor hcense, is not one 
for which a Magistrate may proceed under section 
26 (5) of Madras Act V of 1879 Queen u Vasan- 
TAPPA . • * • I- Xi. B., 4 Mad., 231 

— — Police officer — Village police- 

man — Mohaiad — The term “police of&cer^^ used in 
section 26 of the Abkaii Act (Madras Act III of 1863) 
includes a mohatad or village policeman. Queen- 
Eupeess o Seshaya . I. L. B,, 9 Mad., 97 

s. 32. — Plon-payment of penalty — 

Where it appears that after distress and sale a penalty 
imposed under section 21 of the Madras Abkari Act, 
1864, cannot be recovered, and the penalty is not 
paid, the Court may commit the offender to the civil 
jail under section 32 of the Act Queen v Chaz- 
BASAHU . . L Xi. B., 7 Mad., 185 

MADBAS ACT— 1858-1. 

Labouring classes — Forced labour. 

— Persons who habitually engage m manual labour, 
although they may at the same time he employers of 
labour, are included m the term “ labouring classes ” 
used in section 2 of Act I of 1858 (Madras) Queen 
u. Muxtu Eebdi . I. Xu B,, 6 Mad,, 199 

1859— xxrv. 

See Madbas Police Act, 1859. 

1860— XXVIII. 

See Habeas Bounbaby Act, 1860. 


MADBAS ACT— ISeO-XXVIII, s. 25- 

See CouET Fees Act, sch II, abt. 17 
CL. 1 . . I. Ij. B., 4 Mad., 204 

1863— I. 

See Contempt op Coubt— Penal Code, 
s. 174 . . 4 Mad., Ap,, 51, 52 

1863-rV* 

See Munsip, Jubisbiction op — 

[2 Mad-, 82 

3 Mad., 339 

4 Mad., 149 

1864—11. 

See Lanbloeb anb Tenant— Mibasi- 
BAEs . . I. Ii. R., 1 Mad., 205 

See Mabeas Abkaei Act, III of 1864, 

s.lO . . I. L. R., 7 Mad., 434 

See Habeas Retenub Recoveey Act, 
3864. 

1864— III. 

See Habeas Abeabi Act. 

1865— XXL 

See Mag-isteate, Jubisbiction op — Spe- 
cial Acts— Habeas Act III of 1865 
[I. L. B., 1 Mad., 223 
I. Xu B., 2 Mad , 161 
4 Mad., Ap , 54, 64 
7 Mad., Ap , 6 

1865— V. 

See Pine . . 3 Mad., Ap., 9 

— 1865 — VII (Water Cess Act). 

See Habeas Rent Recovery Act, 1865 

[I. Ii. B., 7 Mad, 182 

1865— VIIL 

See Habeas Rent Recot^eey Act, 1865. 

See Registration Act, 1877, s 17, 

[7 Mad., 234 

1865— X. 

See Right of Suit— ; guiTS against Muni- 
cipal Oppicees . . 3 Mad., 370 

S. 108. — Slaughter-housBy Using place 

as — Slaughtering a sheep in one’s ovm premises 
I for one’s own private use is not an offence under sec- 
I tioa 108 of Madras Act X of 1865 Anonymous 

[6 Mad., Ap,, 18 

S. 114. — Continuing of offienstve 

trade in premises already used — The contmuing of 
offensive trades in premises already used is not an 
offence under section 114 of Madras Act X oi 1865. 
The section only apphes to the fresh dedication of 
premises to certain offensive trades. Anonymous 

[5 Mad., Ap., 16 
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MADRAS ACT— 1886— I. 

See Cantonment Act (Madras Aot I 

OE 1806) . • 7 Mad, Ap., 15 

^ [I L R. 8 Mad., 428 

See CAKTOlTilEKT MAai'=5TEATE 

[I, Ii. B., 8 Mad., 350 

See High Cohet, JnEisDicTioH oe— 
High Couet, Madeas — Ceihinai. 

[3 Mad., 277 

1866— IV. 

See Right or Shit— Oefice oe Emoth- 
MENT . . I. Xj. B., 8 Mad., 249 

— 1867-IS:- 

See Madeas Municipal Act, 1867. 

1869— III. 

See Contempt op Court. 

[5 Mad., Ap., 28 
^ 6 Mad., Ap , 44 

7 Mad, Ap., 10, 11 
I Ii B., 5 Mad., 877 
I. Ii. B., 7 Mad., 197 


1871-III. 


See Madras Towns Impeotement Act, 
1S71 

1871-IV. 

See Madras Local Funds Act, 1871. 

[I, L. E., 6 Mad., 37 

— 1873-ni. 

See Madras Civil Courts Act, 1873, 


MADEAS BOAT EUKES. 

- Aot IVofl842,--ActIXof 1846.^ 

Jur%sd%c,iion of Magistrates — Liahilitg of owner 
under rule 7.— Burden of jproo/.— Under Act IX of 
1846, the Madras Government is authorised to make 
in respect of ports in the presidency such regulations 
for the management of boats and such other matters 
as are pro^dded for hy Act IV of 1843 in respect 
of the Madi’as roads, being similar in prmciple to the 
provisions of the said Act, hut varying in detail 
as local circumstances may require Act IV of- 1842, 
section 34, empowers a Justice of the Peace of the 
town of Madras to hear and determine all pecuinary 
forfeiture and penalties had or incurred under or 
against that Act Meld that it was competent 
to the Government of Madras to provide that cases 
cognisable under the rules passed in accordance with 
Act IX of 1846 should be heard and determined hy 
Magistrates not being Justices of the Peace Under 
rule 7 of the amended rules for the better manage- 
ment of boats, &c , plying for hire at the out-ports 
of the Madras Presidency, dated 1st October 1867, 
the owner of a boat is liable to fine on pi oof of his al- 
lowing his boat to ply without the requisite comple- 
: ment of men Beld that, where it was proved that 
a boat was plying without its proper crew, the 
absence of proof hy the prosecutor that the owner 
was aware of the fact was no bar to his conviction. 
In re Routhakonni • I. L. E., 9 Mad., 431 


MADEAS BOUWDAEY ACT (XXVIII 
of 1860). 


See act XXVIII OP 1860. 

[I. D. R., 1 Mad., 192 
I. L. B., 7 Mad., 280 


— 1878— V. 

See Madras Municipal Act, 1878. 

— I879-V. 

See Madras Abeari Act, bs. 22 and 25. 

— 1882—1. 

See Salt, Acts and Regulations relat- 
ing TO — Madras. 

See Madras Forest Act, 1882. 

s. 10. 

See Valuation op Suit— Appeals 

[I. Ii. B., 8 Mad., 22 

— 1884—1. 

See Madras Municipal Act, 1878, ss 
103, 105 . I. D. B., 8 Mad., 428 

— 1884— rv. 

See Madras District Municipalities 
Act, 1884. 

— 1885—1. 

See Madras Police Act, 1859, s. 48. 

[I. D, B., 9 Mad., 167 


B. 26. — Appeal, — Limitation . — 
Special extension of time for appeal —Under section 
25 of the Boundary Act (Madras Act XXVIII of 
(1860), the decision against which an appeal is allowed 
in the form of a regular suit is the original decision 
of the settlement officer, and not that of his superior 
passed on revision ; and unless time is extended hy 
the Governor in Council, the appeal must he brought 
withm two calendar months from the date of the ori- 
ginal decision The provisions of the exception to 
section 5 of the Limitation Act, 1871, do not apply. 


Thie SiNGn 


V enkataramier 

[I. D. B., 3 Mad., 92 


Limitation — Procedure,- 


2 , 

rnder section 25 of Act XXVIII of 1860 (Madras 
boundary Act), which limits the time within which 
suit may he brought to set aside the decision of a 
Bttlement officer to two months from the date of the 
ward, time will not begin to run until the date 
n which the decision is communicated to the parties 
.3 the settlement officer is required to take eviden^ 
efore coming to a decision under section 25, a decx- 
Lon based upon the report of a subordinate vitiates 
be whole proceedings and is not binding on the 
arties. Annakalai Chetti v. Cloetb 

[I l 4 B., 6 Mad., 189 
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MADRAS OIiriL CODRTS ACT, 1873* . 

See MuKsrp, Jubisdiction of— 

[D li. R., 9 Mad., 208 

See VAi.xrATi02f of Suit— Sihts. 

[I.]UB.,4Ma<i, 339 

B. 12. 

See Execution of Beceee — Teansfes of 
Beceee fob Execution, &c. 

[I. D. B., 7 Mad., 397 

See Valuation of Suit— Suits 

[1. D. B., 6 Mad., 284 
I. D, B., 8 Mad., 235, 384 


s. 13. 


See Valuation of Suit — Appeals. 

[7 Mad., 356 

See Valuation of Suit— Suits. 

[I. li. B., 4 Mad., 814 


s. 14. 

See Valuation of Suit— Suits. 

[1. Ii, B., 5 Mad., 284 

MADRAS DISTRICT MDlSTICIPAIiITIES 

ACT. 

Procedure to compel payment of tax, 

J)istress , — Under section 103 of Act IV of 1884 

(Madras), a prosecution for default of payment of tax 
cannot be instituted unless the tax cannot be recovered 
by distiess and sale of moveable property of the de- 
faulter as provided m that section Queen-Empeess 
t. O'Shauohnessy . I. D. R., 9 Mad., 420 

MADRAS FOREST ACT. 

ss. 2, 43, — Mules lOt 13, 23 — JLoys 

permanently fastened to a 'building cease to he timber, 

The accused were convicted of removing ‘‘ timber ” 

vested m the Forest Department, and the convicting 
Magisti*a^€ ordered it to be confiscated Eeld that, 
having been already permanently fastened to a build- 
ing, it had ceased to be timber within the meaning of 
section 2 of the Forest Act, and the order for confis- 
cation was illegal. Queen-Empeess v Kethigalu 
[I. L. B.,9Ma<l, 373 


I s. lO. 

See Valuation of Suit -Appeals. 

[I. Ii. B., 8 Mad., 22 

MADRAS DOCAD FDOTOS ACT (IV of 
1871). 

Tolls where leviable — Under the 

Local Funds Act (Madras Act IV of 1871) tolls aie 
only leviable at toil-bars, and tolls are not leviable on 
carts which enter a circle by a public road on which 
there is no toll-bar. (Quaere , — ^Whether toll would 
not be leviable on a cart approaching a toll-bar, and, 
to evade payment, making a detour otherwise than by 
a road available to the public. Govinpaeajulu ». 
Laesmuman * • • . I* X*. Bt, 6 Mad., 37 


MADRAS MIJOTCIPAD ACT. 

IX of 1867, s. 142.— Prmdcai 

of Municipality, Discretion of, to grant licenses . — 
The President of the Municipafity has a discretion to 
grant or withhold a license nnder Act IX of 1867, 
section 142, His exercise of that discretion does not 
render Mm liable to an action Moonee Ummak ®. 
Municipal Commissioness foe Town of Maleas 

[8 Mad., 151 

V of 1878, ss. 103, 105, schu A, 

class l,^Aci I of 18S4, seh A, class I ^Profes- 
sional tax. — Ealf yearly payments. — ^Although the 
tax levied on professions under section 103 of the City 
of Madras Municipal Act, 1878, is described as a yearly 
tax, a half-yearly liability is incurred in respect 
thereof by the tax-payer. W. having been assessed 
nnder class I, schedule A of Act V of 1878, Matos, 
to profession tax at the yearly rate of R150, paid a 
moiety thereof for the first half of the year 1884 as 
provided in section 105 of the said Act. When the 
tax for the second half-year became due, Madras Act 
I of 1884 had come into foice, and W. was assessed for 
the second half of the year under class I of schedule 
A of that Act at B126, being a moiety of the yearly 
tax on the same class. Meld that the assessment was 
legaL Wilson v. Peesilent, Municipal Commis- 
sion, Maueas . , I. Ii. R., 8 Mad., 420 

L S. D0. — Place of public worship. 

— Feeding Erahmxns. — A building used in whole 
or in part for purposes other thau those of public wor- 
ship is not exempt from taxation under s^tion 119 of 
the City of Madras Municipal Act,* 1878. The feed- 
ing of Brahmins is not an act of pubhc worship with- 
in the meamng of that section. Tjsameu Ghetti 
SUBBAYA ChETTI V . ABUNUEL 

[L Ii. B., 6 MadL, 287 

2. and ss. 120, 123. — Waste 

land. — Tax. — Section 123 of the City of Matos 
Municipal Act, 1878, which defines the annual value 
of a house, budding, or land, for the purpose of taxa- 
tion under the Act, has no reference to the alternative 
given to the President by section 120 to levy a fixed 
annual tax (not exceeding R4 per ground) on lands 
unappropriated to any building, or occupied by native 
huts with their appurtenances. Ahmed Unnissa 
Begam Sahiba V . aeundel . L. L. B,, 7 Mad., 63 

s. 192, Case referred under.— 

Might of Municipal Commissioners to levy water tax., 
— Condition precedent. — Independent power. — Con~ 
struciion of statutes, — ^The Madras Municipal Act is 
not a “ private Act. When a puhhe body is entrusted 
by the Legislature with the duty of making public 
improvements, and powers are entrusted to it for 
such purpose, those powers will not be subject to a 
restrictive construction though they interfere with 
piivate rights. A statute is not to be construed like 
a contract. The power to impose a tax is not con- 
tractual and needs no correlative right. An equi- 
table construction is not permissible in a taxing 
statute where it is possible & adhere to the words of 
the statute. E. resided within the City of Madras 
and occupied premises within a division or district of 
the city m which no water had been introduced by 
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HABEAS MDinCIEAI. ACT, S. 103, 

Case referred xcaAec—conUnued. 
the Municipal Commmissionera. The Commissioners 
levied a water tax on JB in respect of his premises. 

B. appealed under section 189 to the President and 
two Commissioners, who decided that he wm table to 
pav the tax. On a case stated to the High Court li 
WM held hy IMTBS, <7., and Muttpsami Atxae, J. 
(Eebnan, J., dissenting), that upon the true instruc- 
tion of the Act (V of 1878) the right of the Cominis. 
sioners to levy the water tax was independent of the 
duty imposed upon the Commissioners to supply 
water. Beansoit v . MtrificiP^ CoMrassioNEES, 
Madeas . . • I.I..E.,2Mad.,362 

4^S,^Waier rate, — Liability of 
Communoners to a suit for eompensatiou for not 
supplying mater and colleoHng rote.— By the pro- 
vimons of the City of Madras Municipal Act, 1878, if a 
water rate is levied by the Commissioners, they are 
bound to supply water for house service to every rate- 
payer who desires and provides the necessa^ works to 
iunect his premises with the mam, which «ught to 
be witbiii 150 yards of bis premises, and tbe rate- 
myers are bound to pay water rate wbetber or not 
Sy avail themselves of the privilege of ^ 

vice If tbe Commissioners do not perform tbis duty, 
tbe rate-payer bas a remedy by action and may 
recover cLpensation, eitbei under tbe provisions of 
section 433 (wbicb provides that a person aggri^ed 
by tbe failure of tbe Commissioners to do tbeir 
duty may bring bis action, and tbe Cou^ may either 
direct tbe duty to be performed « or make sucb order 
as to tbe Court may seem fit ”) or 
Statute of Westminster. Semhle , — If tbe Court does 
not order tbe execution of tbe works under section 
433, tbe only other order it could ^n^e would be an 
order for reasonable compensation. Tbe Legislature 
intended tbe water rate to be a payment for a benefit 
conferred, and tbe tax should not be levied tdl water 
can be suppbed. If in part of tbe city the Commis- 
sioners are able to supply water and desire to obtain 
at once a return for tbeir works, they should apply to 
tbe Government to exempt tbe rest of tbe city from 
tbe operation of tbe Act. Httitioipai. Commis- 

BIONEES, MAE^, U. g 201 


.HABEAS EOBICE ACT, XXIV OF 1859, 

s. 44 and s. 10 — continued, 

tbe section. Going to sleep while on gnard is an 
offence nnmsbable under section 10 Anonymous 

[6 Mad., Ap., 31 

■ Sentry going to sleep on 


2. ^ .7^ --«7 - * 

— Accused, a pobce constable, was on duty at 
tbe outer gate of a central jail Quitting bis post 
beside tbe gateway and leaving tbe gate open, be went 
to sleep outside. For this violation of duty be was 
convicted and sentenced under section 44 of Act 
XXIV of 1859. JECeld that tbe conviction was legal. 
Anonymous . . • • 7Mad., Ap., 7 

• and SB. 8, 10, 11. — Village 


g V-*..— , 7 

JcavaXgars —Section 44 of Act XXIV of 1859 apphes 
only to pobce ofBicers enrolled and appointed in tbe 
manner prescribed m sections 8, 10, and 11 of tbe Act 
Village kavalgars not being so appointed, are not 
punishable under section 44. Anonym^s 

1^7 iuiad., Ap., 4 


8.48. 


See JtJBISDICTION OY CeIMINAI. Couet— 
Eoeopean Beitish: Subjects. 

[6 Mad., Ap.,25 

See Sentence— Impeisonment. 

[6 Mad., Ap., 36 

See Sentence — Impeisonment — Impei- 
sonment AND Fine 

[7 Mad., Ap., 22 
3 Mad., Ap., 9 

• Spreading Jisfiing-nets by the 


ju — y rt , — ^ 

side of public thoroughfare — To spread fisbing-nets 
by tbe side of a thoroughfare in a town is not an 
offence punishable under danse 3, section 48 of Act 
XXIV of 1859. Queen x>, Khadee Moidin 

[I. Ii. B., 4 Mad., 285 

V oncer of Local Qocern* 


2. 

ment to define " town There is no Act of Legis- 
lature which empoweis either tbe District Magistrate 
or tbe Local Government to define a “town” for tbe 
nurpose of section 48, Act XXIV of 1859. Anony- 
mous . • • • • ® Mad., Ap., 34 


MABKAS BOBIOE ACT, XSIV OF 1859, 

S.10. 

See s. 44 • • *6 Mad., Ap., 31 


and S. 10,Senfry going 

to sleep on duty —Ceasing to perform duties— kc- 
cnsed, a pobce constable, was convicted under sec- 
tion 44 of Act XXrV of 1859 of ceasing to per- 
form tbe duties of bis office The evidence showed 
that be bad gone to sleep while posted as a sentry 
over tbe jail. JECeld that tbe accused was not guilty 
of tbe particular species of offence of which be was 
convicted ; be was, however, primnd facie under 


3 ^ MecMess riding in streets 

Riding unti ained bullocJc — Accused was convicted 

under danse 1, section 48 of tbe Pobce Act, XXIV of 
1859 The facts found were that be lode an nn- 
tramed bullock, which be could not control, in the 
public street. Held that tbe evidence warranted the 
conviction. Anonymous . * 7 Mad., Ap., 10 

4^ — Madras Act I of 1885 — 

Lung^heap Tcepi in a town — By clause 5 of section 
48 of Act XXIV of 1859 (Madras), as amenM 
by Act I of 1885 (Madras), any person who, witmn 
tbe limits of a town, “ throws or lays down any dirt, 
filth, rubbish, or any stones or building matenals, 
or who constructs a cow-shed or stable without tbe 
bounds of any thoroughfare, or who causes any offen- 
sive matter to run from any dung-heap intd the 
street” is punfshable. A, was convicted and fined 


B. 44. 


See Bbtision — Oeiminai. Cases — Evi- 
dence AND Witnesses. 

[6 Mad., Ap., 46 
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MABBAS POIxICB ACT, XXIV QW 1860, 

S. 48 — continued. 

for haviBg kept a mantire-lieap in a town, bnt not in 
a street Held tliat the conviction was bad. Queek- 
Empeess V. Appathobay . 1. B., 0 Mad., 167 

s, 60* 

See Magistbate, Jttbisbiction op— Spe- 
cial Acts — Maoeas Act III op 1866. 

[4 Mad., Ap., 54 

MADBAS BBGUIiAUOK— 1802-11, 

See Cases ckdee Limitation— Statutes 
OF Limitation — Madbas Beoclation 
II of 1802. 

See Limitation Act, 1877, aet. 149. 

[LIi. B.,9Mad.,175 

s. 17, 

See Enolish Law— Equitable Moet^ 
OAOB . , 9 Moore’s I, A., 803 

Ill, s. 6. 

See Oath , * ,4 MacL, Ap., 3 

See Oaths Act, 1873, s. 11. 

[I, Lu B., 2 Mad., 856 

xvn, s. 3. 

See Bboisteation — Mabbas Begulation 
XVII OF 1802 . . 2 Mad., 108 

XXV. 

See CoLLECTOB . . 3 Mad., 36 

See Gbant— C oNSTBUCTioN OP Grants 
[1. Xi. B., 9 Mad., 307 
I. L. B., 2 Mad., 234 

See Jurisdiction op Citil Court — Re- 
gistration OF Tenures . 3 Mad., 35 

See Madras Bent Recoteey Act, 1865. 

[I. Ii. B , 8 Mad., 851 

See Tax . , I. Ij. B., 8 Mad., 14 

1 , 'XXV.— Mad. Jdeg. XZXI of 

1802, E'tffhU of zemindars under.— Froprtetary pos- 
session -Const J uciwn of statute JPreomhle. The 
affirmative words of Madras Begulation XXY of 
1802, section 2, the preamble thereto forming no part 
of the enactment, did not either give to or take away 
from the former owners of lan^, not permanently 
assessed, any rights which they then had. It merely 
vested in all zemindars an hereditary right at a fixed 
revenue upon the conclusion of the permanent assess- 
ment with them The words proprietors of lands ” 
as used hoth in the Bengal Code of 1793 and in the 
Madras Code of 1802, have a technical signification. 
They refer to “zemindars, independent talookdars, 
and others, who pay the revenue assessed upon their 
estates immediately to Government,” So also the 
w’ords proprietary possession,” in the recdtal of Be- 
guiation XXV of 1802, mean the possession of a 
person who is a proprietor accoidmg to the technical 
meaning of the term. According to the true con- 


MABBAS BEGtn:iA7?IOH--1802---XXV-- 

continued. 

struction of Madras Eegulations XXV and XXXI of 
1802, the L^slature recognises the right of private 
property, and does not assert a right on the part of 
Government to deprive or dispossess zemindars in 
their hfetime, or their heirs after their deaths, in- 
dependently of any considerations connected with the 
re^isafcion of the public revenue. It provides for the 
protection of the revenue from invalid lakhiraj 
I grants, and for the mode of trying the validity of the 
I titles of persons claiming to hold their lands exempt 
from the payment of revenue. Oolagafpa Chetty 
c. Arbuthnot. Collector of Teichinofoly o. 
Leehamani. Pedda Amani t7. Zemindar of Ma* 
BUNGAFORS . 14 B. It. B., U5 : 21 W. B., 368 
[l4.B.,iLA.,268,282 

2, Alienation hp zemindar . — 

Jjimitation — In a suit brought by a zemindar to re- 
cover either assessment at the rate of B6,000 per 
annum, or a pergunnah, part of the plaintiffs zemin- 
dari, the defendant pleaded that he had held the per- 
gunnah as his own before and ever since the P^er- 
manent Settlement, and that the claim was barred by 
both Begulation XXV of 1802 and Act XIV of 1859. 
The lower Court overruled both pleas : the first, be- 
cause it held that, under Begulation XXV of 1802, 
the zemmdaris title could not be questioned; the 
second, because it considered that the decision in a 
former suit (that the laches of the zemindar could 
not prejudice his successor) prevented the apph- 
cation of the statute, on the ground of subsequent 
hostile possession, and that the plamtiffi had had 
twelve years from the time he came into possession 
in 'Which to bring the suit. Held, first, there was no- 
thing in the Eegulations relating to the Permanent 
Settlement showing an intention to affect rights of 
property m existence at the period of their being 
passed , secondly, that the decision m the previous suit 
could not he followed in the present case in which 
the claimant was thegrandbon of him against whom, 
as to property of a normal character, the statute 
would have tegun to run. Eeishna Detu Garu 
tJ. Bamachandba Betu Maharaaulu Garu 

[3 Mad., 160 

3, Settlement. — MistaJce tn 

settlement papeis — Qrant hp zemindar before 
Permanent Settlement. — Tenants arc not conclude by 
a mistake in settlement papers, nor does Regulation 
XXV of 1802 provide for forfeiture of rights by parties 
who by carelessness or accident'allow their land to 
be misdescribed in settlement proceedings. It wras 
rioubted whether grants made by a zemindar before 
the Permanent Settlement were, or w'ere not, binding 
on his successors, — their Lordships’ minds incHnmg 
strongly to the affirmative side of the alternate e, hut 
as the question was not raised in the Courts below, 
it was not considered to be open to the appellants in 
the appeal to the Privy Council. Vyeicherla Bar 
Bahadogr tJ. Hadminti Bagatat Sastei 

[25 W. B., B. C., 3 

4, Alienation of propnetarp 

riphts. — Regulation XXV of 1802 strictly restrains 
the alienations of proprietary lights except 
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manner therein provided, and invalidates a disposal 
or transfer of such lights as against the Government 
and the heirs and successors of the proprietor mak- 
ing the disposal or transfer. Such ahena- 

tion would he vahd agamst the proprietor himselt 
A permanent lease is as much within the operation ot 
Eegulations XXV and XXX of 1802 as an absolute 
transfer by gift or sale. SuBBABAYtri.xr Natak 
Rama Rbdbi . . • • • ^ 

2 ^ s, 8 . — Perpetual lease* — Transfer* 

—A perpetual lease of a distmct portion of a zemin- 
dan is not a transfer within the meanmg of section 
8, Regulation XXV of 1802, Madras Code Ven- 

CATASWABA NAIOKEE 17. ALAGOOMOOTTOO SEBTAftA- 

EEN . 4 w. B., P. o., 78 ; 8 Koore^s I. A., 327 

2 — Alienation hy zemindar * — 

Where a zemmdar ahenated a part of 
the iz^mindari, and the terms of the Regulation ^V 
of 1802, section 8, were complied with,— Iteta 
/HOBiiOWAY, J 9 dissentients) that the ahenation w^as 
mvalid against the plaintiff, the grandson of the ze- 
mindar. Meld also by the whole Court that the de- 
fendant and his father having held the land for a 
lengthened period on a claim of right, the plaintiff s 
snit was barred by the Statute of Limitations Ali 
Saib r* Sahyasibaz Pedpababixaea g 

See Seta Rama Keistna Raxpdabba Ranga 

BAO V* JAGtmTI SiXATAMMA CrAEF 

[3 Mao., o I 

^ Tight of grantee of pro- 

'pnltor against purchaser from his sucee^or*--^ 
zemindar granted part of his zemmdari absolutely 
and died His grantee was then dispossessed by a pur- 
chaser fiom his successor. Meld that, as the condi- 
tions specified in Regulation XXV of 1802, section 
8, had not been observed by the former zemmdar, 
the grant was voidable on the determination ot his 
interest, and that consecpuently the disposition was 
legal. PITOHAKPTXIOHETXI V* POEEA^A JNA^ 
CHIYAE • « * • * * ^ jHad., 14:0 

^ — Alienation not registered . — 

Permanent tease*— A. permanent lease of a village m 
a muttah by the muttahdar (plamtifPs f^her) was 
held to be not invalidated by section 8 of Regulation 
XXV of 1802, although the lease had not been regis- 
tered as required by Chat section. Suharayalu N ayah 
V, Rama Ueddi^ 1 Mad , Ml, overruled 
Naik V Aitnamabay Chetty . 4 JVLad., o8o 


MADEAS BBGULATIOlia*— 1802— XXV, 

s. 11 — continued 

tnyamdar cannot sue for the dismissal of the kaniam 
of his village. Thgega Ramachaydea Rap u 

APPAYYA. . . . I.Ii.B.,7Macl,128 

1802-XXVII. 

See Resumption — Epeeot oe Resump- 
tion . • • 3 ilVCad.) 59 


— XXVIII. 


See Smabb Cause Coubt, Mopussib— 
JuKispiOTioN— R ent . 2 Mad., 22 

- ’y^TT'X:. — Karnam — Inoapa- 


5 ^ Permanent lease hy zemin- 

— A perpetual or permanent lease at a low fixed 
rent, made hy a zemmdar who obtained the zemm- 
daxi hy self-acquisition, was binding upon the zemin- 
dar’s successors, although the mstrument was not re- 
gistered under Regulation XXV of 1802, section 8 
MuTTU ViBAN Chetty v. Kattama Matohiyab 

[4 Mad., 463 

S* n T -— Srciriyamdar* — Suit to dismiss 


city of next heir* — Minority* — Appointment by 
landholder of successor without proof before Zillah 
Court of incapacity of heir' — ^A karnam m a zemin- 
dari village having died leaving a mmor son, the 
landholder appointed the brother of the late karnam 
to the office In a suit hi ought hy the son, after at- 
taining majority, to establish his right to the office 
and to recover its emoluments, — Meld that, under the 
provisions of Regulation XXIX of 1802, he was not 
entitled to lecovei Section 7 of the Regulation 
pi o\ ides that in filling the office of karnam, the heirs 
of the preceding karnam shall he chosen hy the land- 
holders, except m cases of incapacity, on proof of 
which befoie the Judge of the zillah the landholders 
shull he free to exercise their discretion m the nomi- 
nation of persons to fill vacancies- Meld that, where 
the incapacity aiose from minority about which there 
was no dispute, an appointment hy a landholder, made 
without pioof before the Court of the incapacity of 
the heir, was valid. Venhatanaeayana v Subba- 
BAYUDU . . . I. L. B., 9 Mad., 214 


s. 7. — “ MeirSf^ 


■ " ^ 

of The word “ heirs ” in section 7 of Madras Regu- 

lation XXIX of 1802 means persons who, in the 
event of death, would inherit from the preceding in- 
cumbent.” ABUMUGAM PiBBAI V ViJAYAMMAB 

[I. L. B., 4 Mad., 338 

Mbits of pieceding 


harnafn,—\Jn^^v Regulation XXV of 1802, a sio 


2, — X 

harnam’^—TU words heirs of the preceding 

karnam,” m section 7 of Regulation XXIX of 1802, 
mean his next of km accoiding to the ordei of suc- 
cession of several grades of legal heirs, and not heirs 
in the ordei of succession tfo undivided divisible 
ancestral property. Keishnamma t? Papa 

[4 Mad., 234 


3. 


The office of karnam 


in a zemmdari village having been held by three 
brothers lomtly in hereditary rights, the zemmdar, on 
the death of one brother, did not fill up the vacancy, 
considering that the work could he well conducted by 
the two survivQrs. On the death of the survivors 
their sons succeeded to the office. The zemindar 
subsequently deainng to re-appoint a third karnam, 
nominated an outsider to the joint tenancy of the 
office Meld that, as there were heirs of the mt 
holders in existence, the appointment was mvahd 

Venkayya V* Subbaba YUDU « n*- j oaa 

’ [I, Ii. B., 9 Mad., 283 
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aCADEAS EEaTO,A'I?IOH--1802— XXX » 

See Lajtdloeb anb Tekant— Liabiuty 
s-OE Beat . . .1 MaA, 59 

See Lease — Constextctiojt 

[6 Mad., 164, 175 

See Habeas EEGrBAtrioif XXV oe 1802 

[1 Mad., 141 

1802— XXXL 

See Habeas EEGFiiArioK XXV oe 1802. 

[14 B. li. E., 115 

1802-XXXrV. 

See HiKDtJ Law— XJ siTEY . 6 Mad., 400 
[1 Mad., 5 

1. Iladarwara mortgage %n 

South Canara — Lease — Madras U^gulatioii XXXIV 
of 1803, which applies to usufructuary mortgages 
executed befoie the passing of Act XXVIII of 1855, 
does not apply in the case of an iladarwara mort- 
gage m South Canara, which, securing to the mort- 
gagee the use and occupation of the land for a long 
term, amounts to a lease of the property for the term 
agre^ upon. Peeiayhail Sttbba Kau v. Mae- 
EUDE Naeaxaea . . I, Ii. B.,4 Mad., 118 

2. Mortgages where redemp- 

iton ts allows at the end of any year — An mstru- 
ment of mortgage whereby land is made over to the 
mortgageefor cultivation, and a grain rent estimated 
at a certain quantity is to be letained yearly m lieu 
of interest, with a condition that on the expiry of any 
year the mortgage might be redeemed and possession 
recovered on payment of the principal, falls withm 
the purview of Kegulation XXXIV of 1802 Tet la- 
thaiL Suhba jRau v. ManJcude Narayana, I, L 

4 Mad,, IIB, distinguished. Tippatya Hobla v, 
Vekkata . . , X. Ii. B., 6 Mad., 74 

3. Mortgage hy way of condi- 

itonal sale — Mahomedan mortgagor, — In 1832 a 
Mahomedan mortgaged certain land wuth posses- 
sion, on condition that, if the money lent was not 
repaid withm eight years, the land should be enjoyed 
by the mortgagee after that period as if conveyed by 
sale. In 1883 a suit was brought to redeem. Meld 
that the title of the mortgagee became absolute by 
virtue of the terms of the contract on default of pay- 
ment within the time specided The obhgation cast 
by Eegulation XXXIV of 1802 upon a mortgagee to 
account for profits does not prevent a mortgage by 
way of conditional sale*from becoming, after the 
period for redemption has elapsed, an absolute sale 
where no account has been rendered by the mort- 
gagee The rule laid down in Fattabhiramier^s case, 
IB Moore's Z A,, 560, applies to a mortgage exe- 
cuted by a Mahomedan. Mabbieaejunudu v, 
HAiiLiEAEJTJSiTBC' . . I. Xi, B., 8 Mad., 186 

1803— IX, s. 55. 

See JuEiSBicpiOK OP CiTiB Cobet — ^Be- 
TESU 1 & , . I. Ii. B., 1 Mad., 89 

1804-T. 

See Disteict Judge, JuBigDicTiour op — 

[Xli. E.,03Cad.,i87 

m 


MABBAS BEGULATIOISr-lSOdr-V-eoB^- 

nued. 

See Gfaediae — Appointment, Ac. 

[I. Ii. B., 6 Mad., 187 
See Limitation Act, 1877, s 10. 

[I. L. B., 6 Mad., 91 
See Sale in ExECuxiaN op Deceee— 
Deceees against Bepeesentatites. 

[I. Ii. B., 5 Boni., 14 

1805-1. 

See Sentence — Impeisonment-^Impbis* 

ONMENT in DEPAUDT OP FiNE. 

[I. Ii. B., 4 Mad., 836 ; Sc 335, note 

s. 18. 

See Salt, Acts and Begcxations be bat- 
ing TO—, Habeas. 

[L Ii. B., 3 Mad., 17 
Lli. B.,lMad.,278 

1808— VH. 

See Limitation Act, 1877, s 10 

[I. Ii. B., 5 Mad-, 91 

1816— IV. 

See Contempt op Couet— Penal Code, 
s. 174 . . I. Ii. B., 6 Mad., 249 

See Disteict Judge, Jueisdiction op— 
[I. L. B., 2 Mad., 336 
I. Ii. B., 6 Mad., 222 
See ErECUTioN op Deceee— Mode op 
Execution— Genebaily, &c. 

[X L. B., 9 Mad., 378 

See Limitation Act, 1877 s. 6. 

[Lli. B., 9 Mad., 118 

See Munsip, Jueisdiction op — 

[I. Ii B., 7 Mad., 220 
I.Ii.B.,8 Mad., 500 
See Small Cause Coxtet, Mopussil — 
Jueisdiction— Geneeally. 

[5 Mad., 45 

See SuBOEDiNATE Judge.' 

[I. Ii. B., 5 Mad., 222 
See Tbanspee op Citil Case— Geneeal 
Cases . L Ii. E., 8 Mad., 500 
See Valuation op Suit — Suits. 

^ [6 MacL, 151 

1816 — V.— s, 17. — YaheeVs fees 

before milage jgmchayats — ^Section 17 of Eegulation 
V of iaj6 has not been repealed by subsequent 
enactments. Gopalu o. Veneatadoss 

[I.Ii.B.,7Mad., 552 

1816-VI,s.a 

See Hagistbate, Jueisdiction op — 
Commitment to Sessions Couet. 

£7 Mad., 182 

- — s. 27* 

See Oath . • .4 Mad., Ap., 3 

5 X 
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MADEAS EEGEXATIOIir— 1816— Vn. 

See Panchayai . I. Ii. E., 8 Mad., 569 


• 1816— XI. 


MASISTEATK, JffEISDIOTIOY OS— SYE- 
ciAi Acts- Habeas IV 

os 1821 . 1. E. E., 6 Mad., 268 


• s. 10. 


See MAGhiSTEATE, Jtjeisdictiok oe— S:^- 
ciAii Acts — Madbas KtEO-irEATiOK' XI 
OT* 1816 . . s Mad., Ap., 33 

— . Mussulman, Status 

of,— Punishment in stocJcs •— A Mussulman is not of 
the lower castes of the people punishable, under sec- 
tion 10 of Madras Eegulation XI of 1816, by ^ntine- 
ment m the viUage stocks. Qttebk v 

ri. Xi. 6 Mad.., 


isie-xii. 


See aOLLEOTOR . 

[I. It. E., 8 Mad., 569 

See Madeas BEGUiiATioisr V oe 1822 

[1 Mad., 230 

See Paitohayat . I. L. B., 8 Mad , 569 


1816— XIII. 


See Stamp— 
OP 1816 . 


Madbas Ebg-ddation XIII 

. I.I 4 . B., 7 Mad., 440 


1816-XIV. 

See Pleadee— Appoiittment and A:^ 

PEAEANOE . 4 Mad., Ap., 43 

See Pleadeb— Bbmdneeatiok 

[1 Mad., 369 

1816— XV. — Procedure, — Pleading, 

^Allegation —According to Begulation 

XV of 1816 of the Madras Code, in a suit for 
possession of joint family property, in which the 
title of the plaintiff depended on the fact of a (Bvi- 
sion having taken place in the family, a distinct 
averment of division must be made in the cause, and 
a direction given by the Court for the production 
of evidence m proof of such an averment. Vijya 
Eaoanadha Bodha Gooeoo Swamy Peeeia 
WOODAI Tavee V , Anoa Mootoo Xatohiae 

[6 W, B., P. C., 60 
’ 3 Moore’s I. A., 278 


— 1817- VII. 

See Act XX op 1863 , 5 Mad., 334 

[7 Mad, 77 

See Endowmeitt . . 7 Mad., 306 


MABBAS BEGUIiATIOK— 1818— VIII. 

See Appeal to Peity Council— Stay op 
Execution pending- Appeal 

[6 Moore’s I. A., 309 

— 1821— IV. 

See Maoisteate, Jdeisdiction op— Spe- 
cial Acts — Mad. Beg-. IV op 1821. 

[I. Ii. B., 5 Mad., 268 

1822-V. 

>866 Landloed and Tenant— Liability 
POE Bent . . . IMad., 3 

See Bes judicata— Competent Coijet 
— Bbybntjb Coxtets . 2 Mad., 22, 475 

See Small Cause Couet, Mopussil— 
JuEiSDiCTioN — B ent 

[2 Mad., 22, 475 

1822 — ^V. — Mirasidar — Begulation 

V of 1822 is inapplicable to land held under a mira- 
sidar or any ordinary proprietor Yanamandeam 
Veneaya V Shillaeueu Veneata Xaeaina Bed- 
DY ... 1 Ind. Jur., O. S , 131 

S. C Enamandaeam Veneayya V, Veneaba 
Xaeayana Bbddi . . .1 Mad,, 75 


s. 8. — Proprietor of permanently^ 

settled estates — Begulation V of 1822, section 8, only 
applies to zemmdaiB and othei proprietors of estates 
permanently settled under the Begulations of 1802. 
Nallatambi Pattab V , Chinna Leyvanag-ayam 
PiXLAi 1 M&d,, 109 

S. 18. — Pispuies regarding irriga- 
tion —Mad, Peg, XII of 1816 —Begulation V of 
1822 does not apply to disputes respecting iingation. 
The disputes mentioned in section 18 of Begulation 
V of 1822 are subjected to the procedure provided 
by Begulation XII of 1816. Bagatendba Bau 
Mahomed Kanitaeag-anab . . IMad., 230 

1822— IX. 

See COLLEOTOB . . 2 Mad., 322 


3^ 5 , — Sale of land to recover fine 

ly Collector — Title of purchaser — A sale 
of land under the provisions of section 5 of Begu- 
lation IX of 1822 does not convey to the purchaser 
a title free from prior incumbrances Baman v 
ttaoc! A>T ^ L Xj. B.. 9 IVCad.. 247 


SS. 29, 35. — Eemedy confined to par- 
ties to smt —The remedies provided by section 35 
of Begulation IV of 1816 against village munsffs 
aie confined to peisons who aie paities to suits before 
such village munsits. Baman v Paeeichi 

rLT..R..9Mad.,385 


See Hindu Law— Endowment — Succes- 
sion IN Management 

[I. L. R., 7 Mad, 499 

See JUEISDICTION OF Civil Couet— En- 
dowment, Managee op — 

[7 Mad., 117 

See JUEISDICTION op Ceiminal Couet 

[I.Ij. R., 1 Mad., 55 


— 1828-VII. 

See COLLECTOE 


. 2 Mad., 322 
[I. Ii. R., 7 Mad., 420 


1831-IV. 


(See Attachment— Subjects op Attach- 
MEN-T— Annuity oe Pension 

[4 Mad., 277 
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MABEAS EBaUI,A^IOK--18Sl--IV--e(?«-’ 

tinned. 

See Gbaitt — C o2fSTEFCTio]S’ OF Geaitts 
[12 W. P. a, 33 
See L^am Cohhissio2jkb . 2 Mad., 341 

iSai—YL 

See Hebebitaby Offices FEGrEATiON, 
Mad Beo YI of 1831 , B Mad., 360 

See Jtteisbictios' of Citie Cocbt— Of- 
fices, Eight to— 

[I. Ii. B., e Mad., 334 
See Right of Shit — Office oe Emolh- 
ment , . I. B. B., 8 Mad,, 249 

See Smali. Cahse Cohet, Mofhssil — 
J HEisBiCTioN — D amages 

[5 Mad., 383 

1831-X. 

See Disteict Judge, Jubisdictioit of — 
[I. Ii. B., 6 Mad., 187 
See Ghaediak — Apfointmeitt, &c. 

[B la. B., 6 Mad., 187 


MABBAS BENT BECOVEBY ACT, VIII 

OE 1865, s. 1 — continued, 

holders’^ in Madras Act YIII of 1865, section 1, 
includes the poligar of an unsettled polliem. Such a 
landholder is, therefore, entitled to sue under the Act 
to compel the acceptance of pottahs by his tenants. 
ChAHHI GOTOUEH C. YElSFlATAEAMAiriEB 

[5 Mad., 208 

3. — and S, ^.-^Inamdar. — 

rent — An inamdar entitled to receive a jodi or quit- 
rent from other mamdars may have recourse to the 
summary remedies provided hy Act YIII of 1865 
(Madras), for the reco\ery of the quifc-i*ent. Affa- 
sAMi o Rama Shbba I. X,. B., 7 Mad., 282 

4. — —Landholder. — Lts- 

iramt — F leased certain fields to <8. at a smgle rent. 
Of these fields some were held by F. under a ryotwari 
pottah, hut the pottah for the rest stood m the names 
of V^s vendors. F distrained for arreais of rent 
under the provisions of the Rent Recovery Act Meld 
that F. was not a landholder within the defimtion in 
the said Act in respect of the latter fields, and, 
therefore, that the distraint was illegal. Shbba v, 
Yehkata . . . . I. Ii. B., 8 Mad., 9 


1832— XL 


See Tbbashbe Tbote 


7 Mad., 150 


1833—111. 


See Yabhation of Shit— Shits. 

[6 Mad., 151 

MABBAS BENT BECOVEBY ACT. VITT 
OE 1865. 

See Appeal — Habeas Acts. 

[4 Mad., 227, 251 
1. 1*. B., 4 Mad., 167 

See Cases hi^dee Jheisbiction of Bet- 
EHHE Cohet — Habeas Reghlatioys 
ahb Acts. 

See Lease — Constehctioh. 

[6 Mad., 164, 175 

See Registeatioh Act, 1877, s 17 

[7 Mad., 234 
See Review— Oebees Subject to Re- 
.... 4 Mad., 251 
See Statutes, Cohstehctioh of — 

[6 Mad., 122 

1, S. 1, — Inamdar, — Mad. Beg, 

XXV of 1862. — Section 1 of Madras Act YIII 
of 1805 does not confine the term “mamdar ” to such 
inamdars as are registered. Meld, therefore, that 
the purchaser of an inam village, who had not got Ms 
mme registered as inamdar, was not thereby debarred 
from enforcing the provisions of the Act against a 
tenant for arrears of rent. VaUmarama v. Vtrappa, 
Z Zf. B, 5 Mad., 14§, observed upon. Shbbh v. 
Yasakthappah . . 1. 1.. K,, 8 Mad., 351 


2 . 


— ■' ■■■ Landholder,- — Boligar of 

umettled polliem . — The definition of the word “ land- 

ill 


5. and s. 3. — Zemindar 

delegating potoers to mortgagee — Where a zemin- 
dar executed a nsufrnetnary mortgage-deed of part 
of his zemindari, and by the deed delegated all 
his powers under the Rent Act (Madras Act YIII of 
1865) to the mortgagee, — Meld that the mortgagee 
was entitled to enfore the acceptance of pottahs under 
the provisions of the Rent Act. Ghisba Rebbi 
Naeayaha Redbi «. Keistha Doss Bala Mhkhhba 
Doss . . . . I. Xi. E., 5 Mad., 87 

6. ■ and s. 79. — Landholder.— 

Farmer/^ — Assignee of landholder. — Mortgagee of 

landholder, Fosition of, — A mortgagee of a “land- 
holdei,’* as defined in Madras Act YIII of 1865, sec- 
tion 1, may exercise the powers of landholder under 
the Act — (1) as a “ farmer if it is a condition of 
the mortgage that the mortgagee shall take posses- 
sion of the estate in whole or in part «and give credit 
or account for a sum certain to the proprietor on 
account of the collection ; or (2) as an assignee of a 
landholder under section 79 if the poweis conferred 
hy the Act on landholdeis have been specially dele- 
gated to him by his mortgagor, A delegation of 
such powers should not he intesred from an instru- 
ment in the form of an ordinary mortgage. Yel- 
layah Chetti V, Tiehvazoke 

[I. I,. B., 5 Mad., 76 

7. — - — Landholder. — Assignee of 

pottah. — ^A zemindar hypothecated certmn villages 
compnsed m his zemmdari as security for a debt, at 
the same time leasing the said villages to the mort- 
gagee at an annual rent, the amount of which was to 
he, as it fell due, credited m liquidation of the debt. 
Meld that the plaintiff, who was the assignee of the 
hypothecation deed and the lease, was not a “ land- 
holder’^ within the meamng of Madras Act YIII of 
1865. ZliniLABBDr Rowtek ® Yxjieh Yieapatbbw 

[I. Ii. B., 1 Mad., 49 

5 Y ^ 
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MADEAS EENT EBOOVEEY ACT, VIII 

OF 1866, S. \--cont%nued. 

Landholder — Assignee.—^ 

Deiegaiion of powers.— Ihe interest of S m the 
farm of a laghxr, wliicli lie had. obtained on lease irom 
the laghudar, was sold m execution of a decree and 
purchased hy J., who assigned his mter^t to the 
plaintiff. In a suit undei Act VIII of 1865 (Matos) 
hv plaintiff to compel defendant to accept a pottah, 
defendant objected that plaintiff had no right to 
enforce acceptance of a pottah under the Act Meta 
hy the Full Bench (Tpeitiie, C. J , Mottumsami 
Atyab, Hutchins, and Bbanht, JJ (Keenan,^ , 
dissenting) that plaintiff was a landholder within 
the meaning of the Act and entitled to enforce 
acceptance of a pottah. ZinulaU%n Rowien v Vij^en 
Virapatren, L L, R., 1 Mad,, 49, dissented from 
Gousb p Sunhaea . . 1. 1*. B., 8 Mad., 394: 

Landholder ^Manager of 

estate and until debt ts paid ^Increase of rent for 
garden cultivation and second crops — An instru- 
ment authorising a creditor to manage an es^te, 
recover rent and pay certain disbursements, and re- 
tain possession until a certain debt amongst other 
debts to him was paid, does not create the creditor a 
landholder within the meaning of Act VIII of 1865. 
Yaythenatha Basteial Vs Sami Pandithee 

[I. Ii. B., 3 Mad., 116 

a. ^.—Tenants — Lessee of zemindar — 

Zimitahon —In 1869 a village in the zenundan of E. 
was granted hy the zemindar to ^ at a favonrame 
rent, in consideration of S renouncing a claim to the 
zemmdau. The village was not separately assessed 
and divided off from the zemmdari The rent having 
fallen into arrears, the village was sold in 1876 under 
the provisions of the Bent Recovery Act, and pur- 
chased at the sale hy the agent of the Court of 
Wards on behalf of the defendants, minor sons of the 
deceased zemindar. In a suit brought hy S, in 1883 
to recover the village,— jffeZd that the sale was bmd- 
ing on S,, and that the suit was barred hy limitation 
Haseaeasami V, SivASAMi . I. Xi. B., 8 Mad., 196 

a- B. 3 . — Purchaser of zemindan 

milage without separate assessnient.-^Landholder. 

A zemindar having mortgaged one of his zemmdari vil- 
lages to F*, a proportionate amount of the peshknsh 
due by the zemindar was paid to the treasmy by V, 
by agreement. Having sued the zemindar, and brought 
to sale and pui chased the village at the Couit sale, F. 
continued to pay the peshkush as before to the trea- 
sury, although the village was never separately as- 
sessed under section 8 of Regulation XXV of 1802. 
Meld that V, was not entitled to^ enforce the accept- 
ance of a pottah under the provisions of the Rent Re- 
covery Act VAIAMAEAMAXTAN V VlEAPPA KaN- 

biI7 - . . . I.I..B,5Mad.,145 

— . Purchaser of four shares 

in shrofrigam milage. — Landholder, — ^Where the 
holders of shares m a shrotriyam village have not 
received or agreed to receive the rent separately from 
the tenants according to their shares, the several 
shareholders constitute one landholder under the 
Rent Act, and one sharer is not entitled to enforce 


MADRAS BENT BBCOVEBIT ACT, VIH 
OF 1866, s. 3 — continued. 
acceptance of a pottah by the tenants m respect of the 
proportionate rent payable to him Keishnamachan 
GANe^AEAXJ Reddi . I. D, B., 6 Mad., 229 

and ss. 4:, 9. — Landlord 


and tenant,— Right to enforce acceptance of pottah - 
The renter of a zemindan, to whom the right to col- 
lect the kattuhadi or (^uit-rent on mam lands and the 
road cess payable to Goveinment was delegated, sued 
to compel the inamdars to accept pottahs and execute 
muchalkas for the amounts due Held that the 
inamdars, not being cultivating tenants, were not 
hound, under Act VIII of 1865 (Madras), to accepts 
pottah Ramasami v Collector of Madura, I L R., 

2 Mad, 67, referred to Rama v Veneata- 
CHALAM . . . . I.Ii.B.,8Mad.,67e 

4 ^ — and ss. 8, 9, and 11.— 

Agreements between landlords and tenants— 
pottahs and muchalkas mentioned m section 3, Madras 
Act VIII of 1865, must he understood to embrace 
those written agreements only which are mutually 
intei changed by a landlord and those of bis tenai^s 
who are actually engaged in the cultivation of the 
lands to which they relate, since the remedies which 
the Act provides in sections 8 and 9 can only he made 
available where the relation of landlord and tenant, 
or a holding of some sort, aheady exists upon such a 
basis that the landlord or the tenant, as the case may 
be can come into Court and claim to have a writing 
granted to him Semhle,—li a lease granted hy a 
zemindar to an intermediate holder could be consider- 
ed a pottah within the meanmg of section 3 of the 
Madras Act VIII of 1865, it would, under the proviso 
to section 11 of that Act, he liable to he set aside 
hy the successor of the grantor if granted at a lower 
rate than that generally payable on such lands, and 
not for the purposes mentioned in the said proviso. 
Ramasami » Bhaskaeasami. Bamasami tJ Coi- 
LECTOE OP Madhea , . I. L. B., 2 Mad., 67 

— s. ^.Smt for rent — Summarg 

suit to enforce acceptance of pottah — A suit for rent 
is mamtamahle where a pottah in the form required 
by section 4, Madras Act VIII of 1865, and such as 
the defendant was bound to accept, has been tender^ 
to the defendant, although no attempt has been made 
by a summary suit befoie the Collector to enforce its 
acceptance Haea jai Kumaea V bneata Peeumal- 
EAJ 2; Kanniappah. Zemindab op Kaetatinu^ 
aAE Kanniappah . . *4: Mad., 14;9 

2 — - Pottah for palmyra palm 

trees — Under Madras Act VIII of 1865 a landlord 
may compel a tenant to accept a pottah for palmyra 
trees. Mhtttjsamy Muhaey 2 ;. Sadaoopa Geama^ 

[4: mad , ow 


0 Landlord and tenant — 

Exchange of pottahSs--The pottahs and muchalkas 
required hy Madras Act VIII of 1865 should be made 
and exchanged during the es^jstence, but not neces^ 
sarilv at the commencement, of the tenancy, rae terms 
of which they are meant to express. ^th section 

of the Act requires no more than that the pottans 
should mention the rate and proportion of the pm* 
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duce to be given, and not tbe specific quantity or 
number of measures Sbshabbi Ayy^kg-ae v 
SANBAifAM . . I. L B., 1 Ma(i, 148 

4. Water tax collected for 

Gotternment hy landholder — Wafer Cess Act^ Mad~ 
ras, VII of 1865 — Smt to enforce potiah — A 
landlord being autbonsed to collect on account of 
Government tbe water tax imposed under Act TII 
of 1865 (Madras), sued bis tenant to compel bim to 
accept a pottah for such water tax under Act Till 
of 1865 (Madras) Meld that the tenant ■was not 
bound to accept the pottah Bachtj Ra^vcesam v , 
Nukaba Bhahappa . I, Ii. B., 7 Mad., 182 

5. and ss. 7 & Q7,— Form 

of pottah necessary for tender hy landholdei 

A pottab \vhicb professes to make tbe tenant liable to 
the person tendering it for lands not held, as well as 
for lands held, of such person, is an improper one, 
and not one which the tenant is bound to accept 
Aiaq-ibisaaei I^'aieee c. Iitnasi TTnAYAir 

[I. I,. B., 3 MacL, 127 

S. 6. — Signing and registration 
ofpoiiahs and muehallcas. — Madras Act Till of 1865, 
section 6, imposes upon village karnams tbe duty of 
sigmug and registering pottahs and mucbalkas ex- 
changed under the Act Where such pottahs and 
muchalkas were not signed or registered by tbe 
kamam, — Meld that a suit for rent might be main- 
tained, founded upon the muchalka, the signature 
and registration by the kamam not being intended 
to be a condition of the right to sue. Tekkata 
Sttbba Bow v. Seska Rebby , 4 Mad., 243 

1. 7^ — Tenant hamng no saleable 

interest in the land — Section 7 of Madras Act Till 
of 1865 applies to cases where the landlord is the ex- 
clusive proprietor of both the melwarum and the 
miraSiwarum, and the tenant has no saleable interest 
in the land. Raacasasu Axbn v, Manjeya PiiiBAi 

[6 Mad., 61 

2. — Suit for arrears of rent , — 

Tender of pottah — Plaintiff sued for certain arrears 
of rent. The suit was dismissed as to Paslis 1271, 
1272, and 1275, on the ground that no pottahs had 
been tendered for those Paslis. On special appeal 
it was contended that no tender was necessary, be- 
cause a suit which had been brought before Fash 
1271 for the determination of the proper rate of rent 
was pending during those Paslis. Meld that the 
pending of that smt did not render the tender of 
pottahs unnecessary, and that the present suit was 
nghtly dismissed Peeiyak’ayaoam Pilbax v Vie- 
ABPA Haikan .... 7 Mad., 51 

3. Tender of pottah through 

the post. — Tender of a pottah through the post to a 
tenant is invalid under the provisions of Madras Act 
Till of 1865. TeitkatacheIiIAm Chetti «. Ka- 
BimTHusi . . . I. Ii. 4 Mad., 145 

4. Sutifor rent dismissed — Suit 

for use and occupation barred — A landlord, who has 
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faded m a suit for rent under the Rent Recovery Act 
cannot bring a fresh smt for use and occupation. 
Am Khast p. Appabit . I. L. E., 7 Mad,, 304 

5. Tender of pottah , — ZJ»- 

reasonable condition — ^A tenant is not bound to ac- 
cept a pottah which requires him to relinquish, at 
the close of the Pas!i, land which he has been unable 
to cultivate. TEBAIfTA Chaeiae o AYYASA 3 £X 
Mubam , . . I. li. B., 4 Mad., 322 

6. — Tender of pottah, — When a 

Collector in a smt brought under the provisions of 
the Rent Recovery Act has decided that a tenant is 
to accept a pottah on certain terms, the land holder is 
not bound to tender such pottah for acceptance before 
suing to enforce the terms thereof Cottet op 
Waebs p. Daekamegfa . I. D. B., 8 Mad,, 2 

7. FoUah — Fate of rent, — In- 

definite stipulations — In a pottah tendered by a land- 
lord to his tenant under section 7 of Act VIII of 
1865 (Madras), the rate of rent should be ascertained 
and declared even where the rate may vary \\ ith the 
means of cultivation or the frequency of cultivation, 
or where the quantum of rent may vary with an in- 
crease or reduction in the area of the holding. A 
landlord tendered a pottah to his tenant which con- 
tained the following stipulations : If you cultivate, 
by the aid of Sirkar services of irrigation, wet crops 
on dry land, you must pay water rate settled accord- 
ing to the hdghest nanjai assessment of neighbourmg 
land. If you occupy land in excess of that entered 
in this pottah, you must pay the appropriate assess- 
ment, or if the assessmert has not been fixed, then 
such assessment as our Sirkar may settle Meld that 
the pottah was not one which the tenant was bound to 
accept. Takkata RAMAiTjFLtr Nayttbb p. Rama- 
CHANBEA Naybbu , . I. D, E., 7 Mad., 150 

8. * — Landlord and tenant, — Ac- 

eextiance of muchalka without delivery of pottah — 
Fresumption — When a muchalka has been taken 
from a tenant under the Rent Recovery Act (Madras 
Act Till of 1865), but J30 pottah granted, this is some 
evidence that th% tenant dispensed with the delivery 
of a pottah, and legal proceedings ought not to be set 
aside merely because no pottah and muchalka have 
been exchanged, ’without inquiry as to whether the 
parties have agreed to dispense ^with pottahs and 
muchalkas. Taeaxhaobaei p. l^AMr Niickey 

[1. Ii. B., 3 Mad., 255 

9. — — Landlord and tenant — Fx- 

change of pottah and muchalka -—Under section 7 of 
Madras Act Till of 1865, the agreement to dispense 
with the exchange of pottah and muchalka need not 
be express, but it must appear that this provision of 
the law was present to the mmds of the contracting 
parties, and that they deliberately elected not to act 
upon it. The mere existence of a verbal lease is in- 
sufficient’ to raise the presumption that the exchange 
of pottah and muchalka has been dispensed with. 
Komieebbi Taeaha Naeasimhatw: c. Chevaba Ra- 
MASAMi Nayttbu . . I. Ii. B., 5 Mad„ 138 
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10 , and ss. S and 13. — Smf 

for recovery of rent — Exchange of pottalis and 
mwhalJcas* — Tender of ^ottc ^ — Suits for the 
recovery of rent cannot he maintained in the Civil 
Courts by the landholders described m section 3 of 
Madras Act VIII of 1865, unless pottahs and muchal- 
has have been exchanged between the landholder and 
the tenant as required by section 7 of the Act, or some 
one of the other conditions of the section has been 
comphed with. So held by Moug-an, C J”,, Iiotes, 
J'jand Kindeesley, (Holloway, J"., dissentients) , 
But such suit may be maintamed by the landholders 
described in section 13 of the Act without complying 
with the requii ements contained in section 7. So held 
by Moegait, 0. J. (Kinleeslby, J, dissentiente). 
Aid also that in cases where pottahs must be ten- 
dered, tender must be made before the expiration of 
the fasli for which rent is sought to be recovered 
Gopalasawmy Mxtoblly V. Mxjekee Gopalieb 

[7 Mad, 312 

Venkatasami Naik V, SixupATi Ambalam 

[7 Mad., 859 

2 ^ g, 9 , — Hate of rent where rate is 

disputed — Before a dispute regarding the late of 
rent can be decided in a suit brought undei section 9 
of Madias Act VIII of 18G5, merely on the ground 
of what appears to be just, the Court must consider 
the reasonableness of the rate accordmg to the local 
usage, and when such usage is not ascertainable, ac- 
cording to the rates for neighbouring lands of similar 
description and quahty. Kbistna Bait v, Maha- 
leva Mtjbali Keistna Bait v Nyniappa Meba- 
Li. Kbistka Bab u Solayappa Mbbali. Keist- 
NA Bab 17. CHUjriTA Sbbbb Mbbali. Eeistna 
Bab 17. Keishna Mbbali . . 6 Mad., 204 

2. Zandholder, — Tender of 

pottah — Notice. — Zemindar and ryot. — Where the 
parties are bound to exchange written engagements 
in the shape of pottahs and muchalkas, the landlord 
must, in order to maintain a suit under section 9 of 
Madras Act VIII of 1865 to enforce acceptance of a 
pottah, show that he has tendered apottahin widting. 
A mere inde^nite demand or notice, whether written 
or unwritten, is not sufficient to sustam such a suit. 
Chaitda Miah Sahib i?. Laeshmaha Aiyahgae 

[I. li. B., 1 Mad., 45 

3. and s. 7 . — Demand of 

pottah —The KenhBecovery Act does not require that 
a tenant demanding a pottah shall apply in writing to 
the landholder specifying the lands and the fash for 
which the pottah is i equu ed. Stexniyas A i?. Naeay- 
AHASAMi . . . . I. L. B., 8 Mad., 1 

4. — and s. 10 and s. 7. 

— Buit to enforce terms of tenancy. — Suit to deter- 
mine terms of tenancy — Tottah.— Jurisdiction of 
Hevenue Court — A suit under section 9 of Madi’as 
Act VIII of 1865 Ib enforce the acceptance of a pottah 
IS not a suit to enforce the terms of a tenancy within 
the meaning of section 7 of the same Act, but a suit 
to determiue those terms. Zeminbae oe Deyaea- 
oopA 17, Vbsibei Venkaxya 

[I. Ii. B., 1 Mad., 389 


^MABBAS BEISTT BECOVEBY ACT, VIII 

OE 1865 — continued. 

1 , g. 10,— Power of Collector to en* 

force ejectment for default.-— Default^ Meaning 
o/—QM<e?e,— Whether a Collector can enfoice 
ejectment for the default specified in section 10 
of the Kent Act where the ultimate judgment m the 
case has been that of an Appellate Court and not of 
his own Court. Semble, — “Default” in section 10 of 
the Bent Act means wiltul default Yaebb Sahib % 
Japeee Ali Sahib . I. L. B., 4 Mad,, 167 

2. and s. 69.— A landlord 

having sued his tenant under the Bent Becovery Act 
to compel him to accept a pottah, the Bevenue Court 
directed the tenant to accept the pottah as amended by 
the Court Ou appeal by the tenant, the District 
Court directed a further amendment of the pottah. 
Thiee months after the decree of the Distiict Court, 
the landlord applied to the Revenue Court to eject the 
tenant under section 10 of the Bent Becoveiy Act for 
not accepting the pottah and executing a muchalka, 
and six months after the date of that decree the 
Bevenue Couit ordered the tenant to he ejected, 
Seld that section 10 of the Bent Becovery Act 
(which provides that, if within ten days fiom the date 
of the Collectoi's judgment the defendant shall not 
have accepted the pottah as approved or amended by 
the Collector, and shall not have executed a muchalka 
in the terms of the said pottah, the Collector, on proof 
of such default, shall pass an ordei for ejecting the 
defendant), did not warrant the order Yakub v. 
Naeasinga . . . I. Ii. B., 7 Mad., 572 

1 . s.ll, els. 1, 2, 3, 4 . — Improvements 

effected by tenant —Enhancement of rent — Sanction 
of Collector, — The sanction of the Collectoi required 
by the pioviso to clause 4, section 11 of the Bent Re- 
covery Act, as a condition precedent to the enhance- 
ment of rent when the landlord has improved the land 
01 has had to pay additional assessment to Government, 
is not requisite when, improvements having been 
made by the tenant, the landlord seeks to* enhance the 
rent. Her Muttusami Ayyae, J —The pioviso to 
clause 4 of section 11 of the Bent Becovery Act 
implies that when the tenant has improved the land 
at his own expense the landlord is not entitled on that 
ground to enhance the rent Semble, — Clause 1 of sec- 
tion 11, which provides that all contracts for rent, 
express or imphed, shall he enforced, cannot he so ap- 
phed as to deprive a tenant of the benefit of improve- 
ments made at bis own expense Tet Hutghiks, I. 
When improvements have been made by the tenant, 
the proper rate of lent has to be determined with re- 
ference to the several provisions of section 11, quite 
irrespective of the improvements. Venzatagiei 
Baja v. Pitohaha . . I. B. E., 9 Mad., 27 

2. — — rule 3. — Eate of rent, 

Determination of. — Neighbouring lands of similar 
hind. — The provision m Madras Act "i^II of 1865, 
section 11, rule 3, — “And when such usage is not 
clearly ascertainable, then according to the rates 
established or paid for neighbouring lands of similar 
desciiption and quahty,”^ — does not admit of rates of 
rent being determined on an average of varymg rates 
paid for neighliounng lands; hut it does not require. 
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for determination of tlie proper rate of rent for parti- 
cular lands, the existence of a fixed general rate 
of rent for neighhonring lands of similar description 
and quality The words “according to the rates 
established or paid'^ import clearly the power to 
determine the rate of rent in accordance with either 
the general rate at ’tv Inch neighbouring lands of a 
similar kind are let, or where the rents of such lands 
vary, the rate at winch rents had for any time been 
actually paid by some of the tenants of such lands 
MAHA SI2?<5AYASIHA Ayyae n. Gopala AyTA2^’ 

[6 Madl., 239 

3, - — - — Implied contract — 

Where a landlord, having for many years accepted 
rent at “ dry ” rates from a tenant for certain land, 
sued the tenant to enforce acceptance of a pottah 
at “garden^’ rates, on the ground that the tenant had 
raised a crop with water taken fi’om a well construct- 
ed by tbe tenant , — JBLeld that theie was an implied 
contrict ■within the meaning of section 11 of the Rent 
Recovery Act to accept rent at dry rates, and that 
plaintiff was, therefore, not entitled to enhance the 
rate of rent, the improvement having been effected at 
the expense of the tenant. Rbishna v Veneata- 
SAMi . . . . I. L. R., 8 Mad, 164 

4, Provision in pottah for 

increasing rate of assessment for garden cultivation 
A provision in a pottah for increasing the rate of assess- 
ment if garden cultivation is carried on, or if a 
second crop is raised, is not illegal, hut comes within 
the pio^nsions of section 11 of Act VIII of 1865. 
VAYTHEirATBIA SASTBIAI. SaMI PAIOJITHEB 

[I. L. E., 3 Mad, 116 

5, — - rule *4. — Smdu law, — 

Alienation — Power to make leases. — The second pro- 
viso contained m inde 4, section 11, Madras Act VIII 
of 1865, does not apply to a lease which is hond fide 
and valid nndei the general Hindu law, and, as such, 
falls under rule 1. This pro-viso does not amount 
to a repeal of the Hindu law regarding ordinary 
leases, but applies only to such leases when, in the cii- 
cumstances in which they are made, they amount to 
a fraud upon the power ot the grantor’s successor as 
manager or to alienations made for the personal 
benefit of the grantee and to the prejudice of the 
successor, Ramanadah v Sexnivasa Mtteti 

[I. L. R., 2 Mad, 80 

6, Change of cultivation 

— Sanction of Collector,-— a landlord claimed 
to 1 evert to nanjai rates (assessed on irrigated land) 
of rent on the ground that? he had repaired a tank, 
which for years had been unrepaired, — Held that 
the sanction of the Collector was not required by 
section 11 of the Rent Recovery Act LAESHMAifAir 
Chetti V, Koi»Ain)AiVEi.tr KtrpTJHBAis- 

[I, I,. E., 6 Mad, 311 

7 Samiton of Collector , — 

Suit for increased assessment on ground of improve- 
ments —In a suit before tbe Collector under Madras 
Act VIII of 1865, brought by a xemiudar to compel 
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his tenants, the defendants, to accept a pottah at en- 
hanced rates of assessment, on the ground that he 
had at his own expense repaiied a tank and rendered 
the land formerly cultivated as dry land capable of 
being cultivated as wet land,— .He W that the pi iintiff 
could not maintain the suit, inasmuch as he had not 
obtained the sanction of the Collectoi to raise the 
rent, and such a condition was a condition precedent 
to such a suit That the right of the plain- 

tiff to recover was dependent on the iiirthei condition 
that an additional revenue was levied on him conse- 
quent upon the improvement made. Kattasawm's: 
V, Sakdama Haie . * . 5 Mad, 294 

8 Smt to assess proper 

rate of rent, — ’Determination of rate of rent — In a 
suit by the plamtiffs as inamdars to compel the de- 
fendants, occupiers of plaintiffs’ land, to accept pot- 
tahs under Madras Act VI 11 of 1865, the defendants 
objected to the rates of rent claimed "by the plamtiffs. 
There was no contract between the paities as to the 
rent to be paid, nor was there any assessment made 
undei a survey made pievious to the 1st January 
3859. Held that the propei rent to be paid by tbe 
defendants was to be determined according to tbe 
rates established or fixed for neighbouring lands of a 
similar kind. MAHAsrtJaATASTHA Aiya T Gobaei- 
YAK. GOPAEIYASTif?. MAHASIHeATASTHA AISTA 

[5 Mad, 425 

9, Contract io pag a 

certain rent implied from payment in past gears,— 
Section 11 of the Bent Recovery Act provides that 
in the decision of suits mvol-ving disputes regard- 
ing rates of rent which may "be brought before 
Collectors under sections 8, 9, and 10, all contracts 
for rent, express or implied, shall be enforced. Held 
that payment of rent in a particular form at a cer- 
tain rate for a number of years is not only presump- 
tive evidence of the existence of a contract to pay 
rent in that form or at that rate for those years, but 
is also presumptive evidence that the parties have 
agreed that it is obligatory on the one party to pay 
and the othei to receive rent m -IJiat form and at 
that rate, so long as the relation of landlord and 
tenant may contmue. Venkatagoeax-c Rangaepa 

[I. I*. B., 7 Mad., 366 

10. - Assignee of revenm. 

— 'Suit io enforce acceptance,., of pottah hy ryot . — ■ 
Terms of pottah. — An inamdar, who was assignee of 
the revenue of land, sued to compel a ryot to accept 
a pottah for the land at v&ram rates under the provi- 
sions of section 11 of the Rent Recovery Act. Held 
that the only pottah which the def endant was bound 
to accept was a pottah prescribing payment of the 
revenue charged on the land. Paxakiapea v Rata 

[I.Ii.E.,7Mad.,325 

8 . 12 . 

See JuEisincEiosr op Eeventje Coitee— 
Maxeas Reggxatioks akb Acte 

[7 Mad., 63 
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« Tenants*^ — Term not re~ 

sirieiedto agrzc'uHural tenants — Section 12 of the 
Rent Recovci’y Act provides that tenants ejected 
without dne authority hy landholders may hring a 
summary suit before the Collector to obtain reinstate- 
ment with damages JBield that the word " tenants 
IS not restricted to agricultural tenants only, but in- 
cludes the permanent lessee of a mitta Sttbbaeata 
r, Seinivasa . * I. Ii. R., 7 Mad., 580 

See Baskaeasami d, Siyasami 

[I. L. R., 8 Mad., 196 

— " ' * S9. 15, 17. — ^Where a landlord has 

distrained for rent, and the distraint has been set 
aside under the provisions of the Rent Recovery Act, 
the landlord is debarred by section 17 from taking 
further proceedings under the Act in respect of the 
arrears for which the distraint was made Rama u. 
CHMaALVAEAYA . . I. Ii. R., 7 Mad., 429 

X s. 17 and as. 18 & 4B,—8u%t 

io recover produce %llegally dtstrmned for rent — 
Wrongful distraint. — The defendants, the landlords, 
distrained certain produce, the property of plaintiff, 
their lessee, in view to selhng it for alleged claims 
for rent The Sub- Collector, finding that the for- 
mahties required by the Act had not been observed, 
removed the attachment and directed the restoration 
of the propel ty The defendants having refused to 
restore the property, the plamtiff brought this suit 
under Madras Act VIII of 1865 to recover the value 
of the produce, JSeld that such wrongful withhold- 
ing of the property, being an act in direct disregard 
and defiance of the Act, £d not constitute a cause of 
action triable by a summary suit under that Act. 
SansriYASA v, Empeeijmanae Pillai 

[I. L. R., 2 Mad., 42 

2. ■' ' ' ■ and s. 20. — Summary smt 

for wrongful distraint, — Limitation Cause of ac- 
tion — A refusal to restore property improperly dis- 
tiained under the Rent Recovery Act (Madras Act 
Till of 1865) after the attachment has been set aside 
and the property ordered to be restoied under section 
17 of the Act, IS not a cause of action upon which a 
summary suit can be brought under section 20 The 
cause of action in such a case is the illegal distraint, 
and the continued detention of, and refusal to le- 
store, the property are only aggravations of that 
wrong Semite, — ^A summary suit under section 17 
would lie undei such circumstances for loss or dam- 
age sustained when the'^stress has heen declai ed ille- 
gal, and the right to bring a summary suit is not hnuted 
to the loss sustamed prior to the order declaring the 
distress illegal as suggested in Srinivasa v Lmperu- 
manar Tillai, I L. & , 2 Mad , 42 The period of 
limitation for a suit under section 17 must be com- 
puted, if not from the date of the ^stress, at any 
rate from the date the distress was declared illegal. 
Bhaq-ieathi Pahda V , PadaTjA Gopaltjdtj 

[I. L. R., 3 Mad., 121 

s. 27. 

See Small Cause Cottet, Moettssil — 
JUEISDIOTION — WeONGELL DiSTRAIFT. 

[4 Mad., 401 


I MADRAS BENT RECOVERY ACT, VUI 

** OF 1865~~oontznued. 

s. 33. 

See Sale eoe Aeeeaes oe Rent — Setting}- 
ASIDE Sale— Other gi-rounds 

[1. Ii. R., 8 Mad., 6 

s. 35. 

See Stamp Act, 1869, s 3. 

[8 Mad., 112 

- — and S. 76# — Sale of tenant? s 

interest — Refusal of Collector to give certificate—^ 
A sale of the tenants' interest in certain land having 
taken place nnder sections 39 and 40 of the Rent Re- 
covery Act, the Deputy Collector refused to issue a sale 
certificate to the purchaser, on the ground that the sale 
had been irregularly conducted. Meld that, under 
section 35 of the Rent Recovery Act, the purchaser 
was entitled to a sale certificate. Tblli Perita 
Mira v Moidin Padsha . I. L. R., 9 Mad., 332 

s. 38. 

See Attachment— Alienation during}- 
Attachment I. D. R., 8 Mad., 573 

See Sale eor Arrears of Rent — Madras 
Act Till of 1865 

[I.Ii. R,eMad.,428 
I L R., 7 Mad., 428 
I L. R , 8 Mad., 573 

— S. 39. — Sale of immoveable property 

under — Irregularity m sale, Bffeci of — A suit lies to 
set aside a sale of immoveable property irregularly 
conducted under the provisions of Act Till ot 1865 
If notice of sale is not served in the way presciibed 
by section 39, the sale must be set aside Nattu 
ACHALAI AYYANG^AR V. PaRTHASARADI PiLLAI. 

[I. D. R., 3 Mad., 114 

g 4Q 

See Stamp Act, 1869; s 3 . 8 Mad., 112 
s. 41. 

See Jurisdiction of Civil Court — 
Rent and Revenue Suits, Madras 
[6 Mad, 289 

S, 44. — Delivery of possession — Ap- 
peal — Jjimiiaiion — A obtained a warrant ejecting 
JB for arrears of lent undei section 41 ot the Rent Re- 
covery Act B appealed within fifteen days, hut A, 
was put into possession on 13th May 1882. B *s appeal 
came on for hearing and was dismissed on 30th June 
1883 B instituted tins suit to recover possession of 
the land on 28th July 1883 Meld that B "s suit 
was not time-barred under section 44 of the Rent 
Recovery Act Padsha v Tiruyembala 

[I, L. B., 9 Mad., 479 

g^ — Petition sent by post — 

Breseniation of plaint —A petition sent by post is 
not a substitute for the piesentation of a plaint as 
required hy section 50 of Madras Act VIII of 1865 
Mopaeti Pitchi Naidu V Vdppala Kondamma 

[6 Mad., 136 



( 8597 ) 


DIGEST OP CASES, 


( 3598 ) 


HABEAS EEOT BEOOVEEY ACT, VIII 

OE 1865, s. 60 — contiiined. 

2. and s. 69. — Pla%nf — 

Amendment — In egular procedure. — Joint peUHon, 
— Order to file separate plaints. — Limitation — 
landlord having tendered pottahs to his ryots which 
were not accepted by them, distiained, for rent due 
under the pottahs tendered, on the 10th of March 
1882. On the 13th of March thirteen ryots pre- 
sented a joint petition to the head Assistant Collec- 
tor complaining of the landlord's acts. This petition 
was referred to the Tehsildar for repoit and not 
treated as a plaint under Act VIII of 1865 (Madras) , 
hut suhse( 3 [uently, having been brought before the 
Deputy Collector foi orders, it was treated as a joint 
plaint under the said Act, and the petitioners were 
diiected by that officer each to file a separate plaint 
Thirteen plaints weie accordingly filed on the 27th 
of May, Meld that, under section 60 of the Act, 
which allows irregular plaints to be amended at the 
discretion of the Collector, the petition of the 13th 
March, which contained all the necessary allegations, 
could be treated as a plaint capable of amendment ; 
and that the order of the Deputy Collector diiecting 
the petitioners to file separate suits was an amend- 
ment withm the meaning of that section, Meldf 
also, that by the provisions of section 69, which pro- 
vides that substantial justice shall not be defeated by 
want of form or irregularity in procedure, the said 
order, even if irregular, havmg done substantial 
justice, ought not to be set aside. Attipakula Mf- 
JTAPPA n, Dasinani Chenohf Natfpf 

[I. X,, B., 7 Mad., 138 

■ s. 51. — Presentation of plaint. — Ac- 

ceptance hy Court of plaint sent hy post. — K. sent a 
plaint by post to a revenue officer, who was on tour, 
and, in obedience to an order issued by such officer 
to pay batta within a certain date, presented himself 
and paid the amount demanded within thirty days 
from the date ot the cause of action. Meld that the 
suit was instituted within the time prescribed by 
section 61 of the Rent Recovery Act Moparti 
Fitchi JSfaidu v Vuppata Kondamma, 6 Mad , 18$, 
approved and distinguished. Sankaeanabayana v. 
Kfnjappa . . . I. Ii. R„ 8 Mad., 411 

. ss, 67, 66. — Px parte decision — 

Semhle , — The terms of section 57 of Act VIII of 
1865 are wide enough to justify a Collector in treat- 
ing as ex parte a defendant not appearing on the 
day to which the hearing of the suit may have been 
adjourned under section 66 of the Act Sfbbbama- 
ifiYA RiiiLay Pebfmab Chettx . 4 Mad., 261 

— . Q, 69. — Appeal. — Computation of 

time for. — Time required to file copy of decision — 
An appeal under Madras Act VIII of 1865 must be 
presented within thirty days from the date of the deci- 
sion appealed against The appellant is not required 
to file a copy of such decision with his appeal. In 
THE MATTEB OP THE PETITION OP MOHIDIN HUS- 

SEN Saheb . ... .8 Mad., 44 

s. 79. 

See si, • I. Xi* B*, 6 Mad., 76 

See s. 9 . . I. Xi. B., 8 Mad., 394 


MADRAS BEVEISriTE RBOOYBRTACT, 

IX OF 1864. 

See Mabbas Abkabi Aot, III op 1864, 
s. 10 . . I. Xi. B., 7 Mad., 434 

ss. 1, 2, 3, 38, 39 — Landholder — 

Defaulter,-^ To it ah alloioed to stand m name of an* 
other — JEstoppel — Notice — Sale — Where a land- 
holder allows the registry of land to stand in the 
name of another and the revenue falls into an ears, a 
sale of the land under the provisions of the Reve- 
nue Recovery Act (Madras Act II of 1864), effected 
after the service of notice upon the person in whose 
name the pottah stands, will pass the landholder’s in- 
terest to the pui chaser at the revenue sale. Zamo- 
EIN OP CALIOFT V SiTAEAMA 

[I. Ii. B., 7 Mad., 406 

ss. 2, 25, 37. — Sale for arrears of 

reuenu^ — Liability of all fields incluaed in pottah.'-*- 
By accepting a lyotwan pottah, the landholder 
pledges each and every field included theiein as secu- 
iity for the whole assessment. Sevejal fields separ- 
ately assessed to revenue were held under one pottah 
hy K. Default having been made by K in payment 
of revenue, one of such fields, of which N was the 
owner, was attached under the Revenue Recovery 
Act. N. claimed to have it released from attachment 
on payment of the assessment duo upon it The 
claim was rejected and the field sold. Meld, m a suit 
by N to set aside the sale, that the sale was vahd. 
Seobetaby op State pob India Nabayanan. 
SiTABAMA u. Nabayanan . I. Xi, B., 8 Mad., 130 

— s. ‘8i‘Q.—-'Bxiens%on of time hy Cf-overn* 

ment for payment of balance of purchase-money — - 
Section 36 of Madras Act II of 1864 does not make 
it compulsoiy for Government to forfeit the money 
deposited by a bidder at a sale of land for arrears 
of levenue when the balance of the purchase-money 
is not paid within thirty days and to re-sell the land. 
SONAYA PiLDAI V. KADAMBGAM 

[1. Xi. B., 6 Mad., 130 

ss. 38, 39. — Suit to set aside alleged 

fraudulent sale — Limitation — Non-compliance by 
the Collector with the directions of sections 38 and 
39 of the Revenue Recovery Act (Madras Act II of 
1864) does not invalidate the title of the purchaser of 
land sold for arrears of revenue. Rabfppa u Va- 
SFDEVA Sastei . . I. Ii. B., 6 Mad., 148 

MADRAS TOWNS IMFBOVEMEISrT 

ACT, III OF 187X 

See Estopped — Estopped by Condfot 

[I. Xi. B., 2 Mad., 104 

/See Limitation Aot, 1877, abt. 120 (1871, 
AET. 118) . I. Xi. B., 3 MAd., 124 

S. 1. — Washerman.— Artiaan . — A 

washerman is not an artizan within the meaning of 
Madras Act III of 1871. Ex pabte Poonen 

[I. D. B., 1 Mad., 174 

■ s, 9. — Tower of 0-overnor in Council 

to dismiss elected Municipal Commissioner. — Sec- 
tion 9 of the Towns Improvement Act (Madras Act 
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TO-WWS impeovbmbnt 

nP 1871» S Q—contimed 

act, III 1871. . „,„i„Covmcd 


TWTA-nRAS TO'WH’S IMPEOVEMEHT 
^CT, III OP 1871 , as. 58-6Z-contimed. 

X i.«f npw names or peisons not m the 

mg to of the yeai. Vice-PbeSI- 

town at the boomniiib ^ ^/ssjou CtroDALOEB, 
bent oe the Mtihioibal ’g ]M;ad., 139 

u. Nehson . • . *. • . 

„g ei 62.— Maxim “ quod jiert non 

7" ^7 7 >?I_The Vice-Pi esident oi a Mnni- 

deletfactim mlet* ^ . ^ flip i^iovi- 

1 r 


the Secretary ot ? office— J2eZa^ that the 

1 S2«— 

, ux, V.- ■ I issued a ^ within the meaning of section 

m I o Jififov'e avv^ovccl of 1 of emergency e , President, or, in his ah- 

j 27 of tlm Act ena^B|the Preside^^^^^ , 

sence. Jice-Pwsiaeni,, 

vested hy the Act notice of assessment was no 

the msufflciency of the notice 

answer to a j^jg -profession without pay- 

agaiiist D for oe Manqa- 

ufg tax. Mhnicieah Comiissiotees ^ gg 

lobe V Daties . 


. 8. 27. 

See S3 61, 62 


^ QQ vV/nj aU6 

r=s 

alleged to liave been J , sanction 

tSe. his trade Pannier section 38 of 
of the 0^1871 was obtained on the 4th 

Madras Act HI of 137 1> from Ist 

July 1871, w^h autiioiity to Ig t^n 

May 1871 f een served upon him, that 

section 61 or the Act the approval oi 

the levying the j three months after the 

Government year, and that the Act 

commencement of the othciaiy , 00 a 

conld not ^BVe/etr^pectw ff 

reference, that the levy fiom toe pim 

BATES s Muhicieae Cokeissiohee 
TOW ir OE BEEEAB'y 


s. 57. 


See s. 85 


. s. 58. 


Sees 85 


. 1 . 1 . E.,lMad.,158 
. I. L. E., 1 Mad., 158 


UahUy for oamage and 

un. rSSljS W«t?. 

Court Ut Mrtloru, vrti^ 
Judge of the ^“^ ^.Bjaainedtoeiefor more than 
Dmdigalonce ay^^andre ^^jg^^ant took with 

thirty ^5® wses and carnages which he 

him to Bmdi^l . a which he paid the taxes 

paed there, and in “ Jy of fiadma, where 

imposed hy law o Mumcipality of Dmdi- 

he resided. In a suit oy of the same 

gal to recover the tax p^a P 8ief endant was 

loises and 7 Mad., 332 

not liable. Shamh «. MoQuhae 

00 s,f^^—lA.aliMy to frp'es- 

Construction of sta- 

sional tats • J^'^sca a creating fiscal ohli- 

i.^..,-lBConstrnmg en^ the 

gattons, feom those providing for 

tax aie to he oi^ms, , Eg- +1^^ iinposition of 
xts imposition. The ^ J ohhgation of the 
the tax may_to «/®P®f±X Trofeslon tax under 
tax-payer, ■n/of'’l871, is independent 

aeolaon 58, Ma&as ^Xtion And takmg out 

of toe obligations of reg aeotion, 

a certificate on gl ^ *° ^® «'“■ 


o ao Ferson.”— Joint trade.— 

1- (19 of the Madias Towns Iiiiprovo- 

rar— In section 63 ,, j. ooii- 

4ent Act, lf,V,X:ompaiir- aLociationorhody 
Btrued to ®®J"ffvgXcorpoiatod or not, wlioie such 
of peisons, '’''f *XX„Xt to the context Whore, 
consti notion is not lepi g , brothers earned on a 

TAM tJ. SAX>AyA . • 

o-nH a. X66.— Profession 
2- 7 ■; . .fZoW^ee, Nature of.-Fro- 

cised his Xumclpahty without paj-ing 

official year 18 ^ Magistrate dismissed 

the tax in respect tlioreo , prosecution 

the complaint, 0“ to® S „ ^ j^^ot, inasmuch as 

was barred hy ®®®*'° , the last paymeut m 

five months had f«P®®^^Xe due EsJd that too 
respect of „*® ^h^n thiee months from the close 

complaint if laid witn ceased' to exeioise his 

of the dose of the official yeai, within 

profession bef 01 e the elo „„h not haired hy soc- 

three such d ^ MHNiciEAllTy 

tion 169 of the Act. Ootaoami™ ^ gg 

-D. O’SHAE&HNESSy • . J-. » 


. gg 64, 73 . — Taos on wi.o.. — - ^ 

cense, 

hceiisemnder the p ^ die bullock died and 

ment Act, 1871, lor a 

^°a CnT w w» conUed for keeping tins 

OE MANHAEaUDI V. NAIHAE^A ^ ^ ^ 337 
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MADBAS Towns IMPROVEMENT 

ACT, III OE 1871 — cont%nued. 

— s. 85. — Suit to recover money ille^ 

yally lemed as tax on profession — Section 85 o£ 
Madias Act III of 1871 is not a bar to a suit to xe- 
cover money wrongfully levied as a tax. because such 
so-called tax bad no legal existence There is no 
piovision in that Act for levying any tax desciibed 
in section 67 of the Act at all otherwise than by the 
prescribing of the machinery for its levy in sections 
58-61. It that machinery is not applied, no babi- 
lity to pay such tax can arise Wheie the Municipal 
Commissionei s of a town had not determined on the 
imposition of a tax of that description till 22nd April 
of the ofGleial year for which such tax was imposed, 
and the list of peisons to be taxed foi that year was 
not completed till 14th July of the same year, and 
notice to A of his assessment under such tax was not 
given him till 8th October in that yeai , — Seld that 
the tax had no legal existence, and that A was enti- 
tled to lecovei fiom the Commissionei s money which 
they had collected from him as and for such so-called 
tax. Bates v. Miwicipal Commissione) $ for the 
Toion of Bellary^ 7 Mad , 249, followed Leman v 
Damodaeaya . . . I. li. B., 1 Mad. 9 158 

- — SS. 138, 139. — Street. — JEncroach- 

ment — Bossession — Brivate property — Onus pro- 
handi — H owned a house m the town of A., to which 
the Towns Improvement Act, 1871, was extended in 
1879. In 1882 the Municipal Commissionei s, pro- 
fessing to act under section 139 of the said Act, le- 
inoved a pial which pi 03 ected beyond the mam walls 
of S.’s house and abutted on a lane which was used 
by the pubhc JET. proved that the pial had existed 
foi fifty years. Meld that the action of the Muni- 
cipal Commissionei s was illegal. Hantjmayya v. 
Roupell . . . , I. Xi. R., 8 Mad., 64 

s. 154, — Omission to take out 

licenses — Criminal Procedure Code, 1869, ss. 43, 60 
-—Section 154 of Madras "Act III of 1871 was not 
intended to apply to omissions to take out licenses. 
It apphes to breaches of the Act which, in a police- 
man^s view, aie offences, and regarding which, if 
committed witlnn his view, one of two courses is 
open to Mm, — via , to airest without wan ant, or to 
lay an information before a Magistrate, and apply 
for a summons or warrant, If ho adopts the latter 
course, then sections 43 and 66 of the Criminal Pro- 
cedure Code require that the information should be 
reduced to wilting, and given on oath or solemn 
affirmation, before any piocess is issued theieon 
Section 68 of the Code is limited to cases in which 
no complaint has been made, and the Magistrate, 
prop no motu, institutes a prosecution Anonymotts 

[6 Mad., Ap., 50 

— s. 165. — Penal clause sanctioned 

hy Government with respect to other hye-laws, not 
with respect to that to which it is attached, — The 
meie publication of a bye-law with a penal clause at 
the end which had not been passed by the Munici- 
pal Commissioners or approved by the Government 
as apphcable to the bye-law in question, though it 
was so passed and approved in reference to other 
bye-laws, cannot avail to legalise the infliction of 


MADRAS TOWNS IMPROVEMENT 

ACT, III OE 1871, s. continued, 

the penalty. Bye-laws requiring licenses in cases in 
which Madras Act III of 1871, by specifying the 
cases in which they shall be leqiiircd, has impliedly 
declaied they shall not be required, aie m violation 
of the Act. Anonymotts . 8 Mad., Ap., 3 

S. 168. — Suit on a conti act against 

Municipal Commissioners — Notice — A suit was 
bi ought to recovei from the Municipal Commissioners 
of Maduia the balance of a sum of money due for 
timber supplied under a contract duly made with 
them. Meld that the plaintiff was entitled to sue on 
the breach of contract without giving notice, such a 
suit not falling under the piovisions of section 168 
of the Towns Improvement Act (III of 1871, Mad- 
ias). Mayandi V, MoQuhae 

[I. Ii. R., 2 Mad., 124 

- sell. R, cl. 4. — Pleader and 

Practising Valcil” — Magistrates’ Court Vakil-— 
The words “Pleader and Practiswig VakiM' used 
in clause 4, schedule B of the Madias Towns Im- 
provement Act, 1871, aie not resfciicted topeibons 
who have obtained sauads from the District oi High 
Court, but include all piactitionois in Couits of cu- 
mmal jurisdiction within the municqial limits. 
Palamcottae Munioipaeity V Annasami 

[I, Ii. R., 6 Mad., 100 

~ sell, O,— Morse. — Pony under thir-^ 

teen hands — In the Madias Towns Improvement 
Act, 1871, the word “ horse ” includes a pony except 
when, by refer ciice to the numbex* of hands, the 
articles of schedule C show a contraiy intention. 
Schedule C is part of the Act No tax is leviable 
under the Act on a four-wheeled carnage on springs 
drawn by one pony under thirteen hands. Vizao-ai^a- 
TAM MENICIPAEITY V, WAEKER 

[I. Ii. R., 5 Mad., 269 
«MAEEE BIRT’» TENURE. 

See Geant — Consteuotion op Geants. 

[19 W. R., 211 

MAGISTRATE. 

See Cases ttndbb Possession, Oeeee op 
Ceiminal Coxiet as to — 

See Sanction to Peoseoittion—Poweb 

TO G-EANT SANCTION 

[I. L. R., 2 Bom., 384 
,I.D. B.,2 AH., 205 
I. L. B., 6 Mad., 146 

See Sanction to Peoseoetion— IsTon- 
compeiance with sanction. 

I. Ii. E., 4 Calc., 712 

See Cases under Waerant op Aeebbt 
— Ceiminad Cases. 

See Witness— Criminal Cases — Peeson 

COMPETENT TO BE WiTNE&S 

[8 Bom., Or., 126 
16 W. R., Or., 49 
20 W. R„ Or., 76 
I. Ii. R., 2 Calc,, 405 
I. L. R., 3 AIL, 573 
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UA.aTS'SB.A'm-oonUmed. 

Appearance of, to sliow cause. 

See .Pbaoticb— CB iMiNAii Cases— Eitm 

TO SHOW Cahse ^ ^ ^ 20 


. Attestation of- 


— — Xl-tvco 

V.. tases ttodeb ByrDENOB— Cbimihae 
® Ca“e™mieatioe ahd statements 
or Accused. 

See Cases hkeeb Examination oe Ac 
OtrSED PEESOIT 


. Liability of- 


See Cases xindeb Jhhiouh Oeeioebs, 
lilABIlIT'? or— 

-- ■— — . Buty of— 

; Duty in judicial capacity.— 

necessity of a Magistrate sctm| in a 
ate and impa^M.manner ^ Ma- 

.EA Baneb^e 3 Q-X AP-t 1 : ^ ^ 

Acting on private 


Tc^Mse of f his 

ally sliotad not ““r of the aecused, 

previous knowledge of the character or 

■faut should defcermme his gu Yyankateav 

evidence given in the case. Eeo « 5 O 

see Meheeoonissa «. Act X, 29 

LoroiEE Domneb 0. Tixha Mood^^ 

Deciding on evi- 


atAaiSTB.ATE.-Duty in judicial capacity 

— continued -nr ^ 

Trial Ig Magis- 

iraie who as CoUeotor 

Wh-NahiCeandPopdab . 24 W B.,Cr.,l 

— — - Conviction "by Ma* 

Assistant Collector and ]yj;ao'istr5e, convict a 

1 “ 

lector therefore he has no a , §05 for 

£“ »«• 

icate. IN THE matteb oe Ap.. 89 

See Qeben ®. Hibaeae Das^^ ^ ^ ^22 

S. C. Gotebnment oe Bbnoa^ 

Conviction of pub* 

T^nnmhable bv fine or imprisonment, it is quite com 

E£“tfex«irroJSS 

COOMAB^SEN^^ Jur.. W. S., 97 : 5 w. B . Cr., 4 


"■ ‘’°1KS!;S£“^=7 0 .i-b,«’ 

— Commitment of 

=K',Sl-;rA,t?g‘S££ 

r=s 

QtTEBN «. Kishto Doba . 14 W. B,, Cr., le 

Ee*iiialSecord 

of former tnal -^Magistrate tryinga cate isasmna 

hxr strict rules of evidence as any bessions 
jXt or Civil Court Where proceedings, whi^ 
Ld® already been taken against the 
^ther Magistrate, had been qnashed, and a new 
trial directed, the Magistrate holding the second trial 


Q Mge — Bias — 

Maoistrat^s jansdxoiion mhere complamanl w Jm 

fZaTservit -legality of corxM and se^ 
tenoe passed iv such Magistrate in such a cos«. 

Z S ”££•““, “»• SU a; 

tTS£.1.X«”S 

B » »•»»■» g_|*£,’A, 17a 

- — Translations of 

fillings, Bciorio/ -Magistrates are hound to record 
translations of their fimdmgs in onmmal o“®® • 

Katukji Bhukae . • - l±som., AI 

Comments on pro* 

—Comments by a Magis- 


celhngs of Sessions Judge “^,LZ^r„r 
trate in the form of a supplementary statement 
L the proceedings of the Sessions Judge, disappioved 
of. Eeo. 71. Govinba bin Babaii^ 


Witness,*" 


Threatemna Witness, -In cross-examination before 
the Court of Session, a witness stated that, 
was before the committing Magistrate, that 
Iddres^g her, said *-« Becollcct, or I will send yon 
into custody.- MeU^i 

address the witness, he exceeded his duty Qu^E 
EMEBESS 1?. ISHEI OlE^H . I. Xi, It., O .AiJ-j w ^ 
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MAGISTEATE, JUBISDICTI03Sr OF-- ^ 

Col. 

1. Appeaeaistob oe Jfbisdiotion on Peo- 

CEIDINQ-S .... 3606 

2 Genbbal Jttbisdictiok . . . 3606 

3. Tbanspbe op Maoisteatb dtjeino 

Tbial 

4. POWEBS OP Maoistbates . . . 3609 

6. Bepebence bx otheb Maoistbatbs . 3617 

6. Commitment to Sessions Coxjbt . 3619 

7. WlTHBBAWAL OP CASES . . • 3622 

8 Be-tbiaii op Cases . . • • 3622 

9 Bbtiew op Obbbbs • . . . 3623 

10. Special Acts ..... 3623 

Act XIX op 1838 (Coasting Vessels, 
Bombay) ... . 3623 

Act XXVI OP 1850 (Towns Impboye- 
MENT, Bombay) .... 3624 
Act XXXV op 1850 (Pebeibs, Bombay) 3624 
Act XXII op 1856 (Pobts and Poet 
Dues) 3624 

AOT I op 1858 (OOMPTJLSOBY Labottb, 

Madbas) 3625 

Bengal Act III op 1863 (Tbanspoet 
OP Native Labouebes) . . . 3625 

Bombay Act IX op 1863 (Cotton 
Feadds) ..... 3625 
• Bombay Act VIII op 1866 (Poisonous 

Deugs) 3625 

Bombay Act V op 1879 (Land Bb- 
vbnue) ..... 3625 
Bombay Beg-. XXI op 1827 (Opium) . 3625 
Cattle Tebspass Act, 1867 . . 3626 

Chowkidabs 3626 

Illeq-al Conpinbment , . . 3627 

Madbas Act III op 1865 . • 3627 

Madbas Bboulation XI o1? 1816 . 8623 

Madbas Bbg-ulation IV op 1821 . 8628 

Mebohant Seamen's Act, 1859 . . 3628 

Penal Code ..... 3628 
Police Act, 1861 .... 3629 

Post Oppioe Acts, 1854, 1866 • . 3630 

Bailway Act, 1854 .... 3630 
Beq-istration Acts .... 3630 

Salt Laws 3631 

Stamp Aot, 1869 .... 3631 

Whipping- 3631 

Witness 3631 

See Cases under Cantonment Magis- 
trate. 

See Cases under Complaint. 

See Contempt op Couet — Pbocedube 

[5 B. L. B., 100 
15 W. B., Cr., 2, 88 

See Criminal Pboobdube Code, 1882, s. 
164 (1872, S. 122), 

I. Xi. B., 2 Bam., 643 

See Criminal Pboobdube Code, 1882, s. 
258 (1872, S, 220). 

[I. I,. E., 3 Calc., 496 

See Criminal Peooeduee Code, 1882, s. 
347 (1872, S, 221). 

I,. B., 3 Calc., 495 


MAOISTRATB, JTJBISDICTIOW 01’- 

continued. 

See Criminal Prooedubb Code, 1882, 
SS. 436, 438 (1872, sa 296, 207). 

[I. L R., 4 Calo., le, 647 
I. li. B., 9 Bom., 100 

a B. L. E., S. K., 2 : 10 W. B., Or., 35 

See Cases tririiBB JtrniSDiOTioN oe Cbimi- 
NAL Court 

See Cases under Nuisance. 

See Police Inquiry, _ _ „ ^ 

[2 B. Ii. B., 8. NT., 6 
3 IN. W., 275 

See Cases under Possession, Order op 
Criminal Court as to — 

See Prostitute , 3 B, L. B., A. Cr., 70 
[I. L. B., 6 Calc., 163 

See Cases under Becognisance to keep 
Peace. 

See Sanction to Prosecution— Non- 
compliance WITH SANCTION 

[I. Xi. B., 4 Calc., 712 

See Sanction to Prosecution— IWbb 
to question grant op sanction. 

[I. X.. B., 4 Calc., 869 


1 appeabancb of jtjbisbiction on 

PBOCEEDLSGS. 

Magistrate witB power to do 

particular act or maBe particular order.— 
Order for maintenance under e, 586, Criminal 
cedure Corfe— Where the law empowers Magistrates 
ot a paiticular grade to do a particular act, or ruako 
a certain order, it should always appear upon the 
proceedings that the Magistrate making the order or 
doing the act is a Magistrate who- had jurisdiction to 
do It? An ordei nndci section 63G, Criminal Procedure 
Code, 1872, cannot be made by a Magistrate of the 
second class. Sombee i;. Jitun SoN^i 

[22 W • B., Cr., oQ 

2. GENEBAL JUBISDICTION. 

1, «« Magistrate,” Meaumg of.— 

Junsdietion of Criminal Fro cedure Code, 1861, f, 
149 --Meaning of Magistrater--lh^ words a 
Magistrate,” in section 149 of Jhe Code of Criminal 
Piocedure, mean « any Magistrate," and not merely 
<‘the Magistrate having jurisdiction. 

Vahala Jetha . . • 7 Bom., Cr., 53 

2 — . « Magistrate .” — Criminal Fro^ 

cedure Code, 1861, s 15,— Mead of the village,— Tim 
head of a village is within the defimiion of a Magis- 
trate as defined in section IS of the Ourainal 1 r^ 
cedure Code. Anonymous • 4: Mao., -a 

^ « Magistrate of Bistriet**” 

Meamng of. — Criminal Fiocedure Code, 186U 

61 Meaning of the words “ Magistrate of the Dis* 

knot” in Section 61 of the Oninmal Procedure Cod^ 

AKOHMOBS . . . SMad^Ap., 29 
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3IAGISTEATB, JTTEISDICTIOB OP— 

continued/ 

2. GENERAL JITRISLICTION— 

4 ^ District Magistrate.— 

^Procedure Code, 1882, s 488 — The expression " The 
District Magistrate, a Presidency Magistrate, a Snb- 
divisional Magistrate, and a Magistrate of the first 
class ” in section 4i88, Criminal Procedure Code, 1882, 
means the Magistrate of the particular district in 
which the person resides, against whom such a com- 
plaint is made. In be the petition op PAKBirriN 
[I. L. B., 9 Bom., 40 

5, Criminal Froce- 

dure Code {Act X of 1882), s 488 — Complaint hy 
a wife against Tier husband for maintenance — k. com- 
plaint undei section 488 of the Criminal Procedure 
Code (Act X of 1882) falls within the cognisance of 
the Magistrate competent to entertain such complaint, 
and within the locii limits of whose jurisdiction the 
husband or the father is actually lesidmg at the date 
of such complaint. In be the Petition op Pake- 
TJBiN . , . . I. L. E., 9 Bom., 40 

0 , Head Assistant Magistrate. 

—Power of Magistrate to order trial of cases of 
offences committed in town outside his division — An 
objection was taken before the Sessions Judge in the 
hearmg of an appeal that the head Assistant Magis- 
trate had no jurisdiction to try the case, he having 
a distinct local jurisdiction which did not include the 
town where the offence was committed It appeared 
that the head Assistant Magistrate had received 
geneial instructions from the Magistrate of the dis- 
trict, as a temporary aiTangement, to take np crimi- 
nal cases arising within the limits of the said town 
which was not within his division Meld, upon these 
facts, that the head Assistant Magistrate had no 
j'uiisdiction. Anonymous . 6 Mad., Ap., 43 

7 . Village Magistrate.— Power 

to issue summons — A Village Magistiate has au- 
thority to issue a summons to persons within, but not 
without, the local area of his jurisdiction, whose at- 
tendance may be required in cases which he is em- 
powered to try. , Queen «. Kbishnama 

[I. L. B., 6 Mad., 230 

S, — Magistrate also Justice of 

Peace.— 55 Geo III, c. 155, $. 105,— Act VII of 
1858 — ^A Magistrate bemg also a Justice of the Peace 
had no jui isdiction to try a British-horn subject under 
the Penal Code. His’^jurisdiction in the trial of such 
subjects was governed and hmited by 53 George III, 
cap. 155, section 105, and Act VII of 1853, neither 
of which 'gave him power to award impiisonment m 
default of payment of a fine. Rsa v Dixon 

[6 Bom., Cr., 14 

3. TRANSFER OF MAGISTRATE DURING 

TRIAL. 

^ 0 , Summary jurisdiction.— 

Tramfer.^Crmiml Procedure Code, ss, 56 and 222. 
— The petitioner had been convicted hy 
Mr. O, the Assistant Commissioner of Kamroop, in 
the exercise ^ a summary jurisdiction, under section 


MAGISTBATE, JUBISDICTIOM OP— 

continued. 

3. TRANSFER OF MAGISTRATE DURING 
TRIAL — continued. 

Summary jurisdiction — continued. 

222 of Act X of 1872 This officer was, m the year 
1872, in charge of the Jorehaut Division in the dis- 
tiict of Seehsaugor, “with first-class poweis and 
powers under seckon 222 ” of the Act In 1874 he 
proceeded on furlough to England, and, on his return 
in 1875, was posted to the (hstrict of Kamroop, and 
invested with the powers of a Magistrate of the first 
class. Meld that section 56 of Act X of 1859 did 
not apply, and that Mr C. had no summary jui isdic- 
tion in Kamroop I per Mabkby, J, on the ground 
that, hy the terms in which the Government had con- 
ferred that jurisdiction on Mr. C, it had in effect 
“ directed,” withm the meamng of section 66 of Act 
X of 1872, that he should not exercise that jurisdic- 
tion anywhere hut m Seehsaugor, per Mittbb, «/., 
on the ground that the office to which Mr. C. was ap- 
pointed in Kamioop was not equal to, or higher than, 
that which he had held m Seehsaugor, Qutsre, per 
Mabkby, J, — Whether the posting of Mr C. to Kam- 
roop, after his return from fuilongh, was a tiansfer 
from Seehsaugor within the meamng of section 56 of 
Act X of 1872. In the mattes oe Pijesoobam 
Bobooa 

[I. D. B., 2 Calc., 117: 25 W. B., Cr., 52 

10 . Jurisdictiou to complete 

trial. — Transfer of Magistrate while trying a case. 
— Mr. M was appointed by the Local Gdvernment, 
under section 37 of Act X of 1872, a Magistrate of 
the first class, under the designation of Joint Magis- 
tiate, in the distiffct of Meerut. He was subsequent- 
ly appointed to officiate as Magistrate of the district 
of Meerut during the absence of Mr. M. or until 
furthei orders. While so officiating he was appoint- 
ed by a Government notification, dated the 10th 
July 1880, to officiate as Magistrate and Collector of 
Gorakhpni, “on being relieved by Mr jp.” He was 
relieved by Mr F in the foienoon of the 23rd July 
1880 , and in the afternoon of that day, under the ver- 
bal Older of Mr F , he pioceeded to complete a ci iminal 
case winch he had commenced to try while officiating 
as Magistrate of the district of Meerut All the evi- 
dence m this case had been lecordcd, and it only re- 
mained to pass judgment. Mr M accordingly pass- 
ed judgment in this case and sentenced the accused 
peisons to various terms of imprisonment. Meld 
(Spankie, J , dissenting) that Mr. M. retained his 
jurisdiction in the dUtiict of Meerut so long as lie 
stood appointed by the Goicrnment to that distiict 
and no loiisrci, and the effect ol the oidci of the lOtli 
July ISSO was to traubfer him tioin the disiiict oi 
Meerut from the moment he was lelieied by Mr F. 
of the ofiice of Magistiate of that disnict, audlioni 
that moment he no longci stood appointed to that 
distiict and could exercise no jurisdiction therein as 
a Magistrate of the first class , and that, therefore, the 
conviction of such accused persons had boon properly 
quashed on the ground that Mr. M* had no jurisdic- 
tion. Empeess-op Inbia 0 . Anand Sabhp 

[I, Ii. B., 3 All., 663 
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MAGISTBATB, JITBISBICTIOlSr OP--» 

continued 

3 TRANSEEK OF MAGISTRATE DURING 
TRIAL — continued 

11 . Change of powers of Magis- 

trate while case is proceeding, — Notijloation 
taking effect retrosjpectivelg — On the 22nd of May 
1878 a Deputy Magistiate invested with third class 
powers only, sentenced an accused person to three 
months' imprisonment under section 417 of the Penal 
Code, thus exercising second class powers On appeal 
the Magistrate, on the 18th June, annulled the sen- 
tence and directed a new trial, undei section 284 of the 
Code of Ciiminal Proceduie. On the 26th of June 
the Government issued a notification, investing the 
Deputy Magistrate with second class poweis, to tahe 
effect from the 25tii of March to the 31st of May 
1878. JECeld that the notification did not render the 
Magistiate's order illegal, as the Deputy Magistrate 
had no jurisdiction to exercise second class powers on 
the 22nd of May. In the matter or Suboeb 

[3 C. Ii. B., 281 

12. Appointment of Magistrate. 

— Time from which o'ider of appointment dates, — An 
Assistant Magistrate convicted an accused on the 12th 
August, and by an ordei of even date such Magis- 
trate was invested with power to act as a Magistrate 
of the first class, although the fact that he had been 
so invested with full powers was not communicated 
to him until the 23rd idem. The accused appealed 
to the District Magistrate and was acquitted. On 
motion made to the High Couit to set aside the 
acquittal, on the ground that, aftei the date of the 
order of the Lieutenant-Governor investing the 
Assistant Magistrate with further powers, no appeal 
lay to the District Magistrate, — that, even sup- 
posing the Lieutenant-Governor's order conferred 
first class poweis upon the Assistant Magistrate from 
the moment it was made, it must he shown, befoio the 
District Magistiate's decision could be set aside, that 
the order of the Lieutenant- Go vernoi was signed be- 
fore the conviction, Qumre ^ — Whethei an order in- 
vesting a Magistrate with first class powers is of any 
force, or amounts to an authority to excicise such 
powers, until the order has been officially communi- 
cated to the Magistrate. In the matter cm the 
PETITION OP MoHAMED EshAK. ChUNBEO MAR- 
^ABI n Mohamed Eshak 

[1. X.. B., 6 Cale., 476 

See Empress op Inhia v. An and Saehp 

[I. Ii. B., 3 AIL, 563 

4. POWERS OE MAGISTRATES. 

13 . Magistrate of first class. — 

Sentence, — Appellate Court — Enhancement of pun- 
ishmeni — As an Appellate Couit, a fiist class Magis- 
trate has power to pass any sentence which a Subor- 
dinate Magistrate might have passed. Anonymous 
Case . . . . I. X.. B., 1 Mad., 64 

14 . Magistrate of secoad class. — 

Criminal Procedure Code, 1882^ s, 206, and sch, XII, 
arts, II, III (7), — Power to comignit for trial 
Case triahle hg Comt of Session and Magistrate 


MAGISTBATE, JUBISDICTIOK 01»— 

continued 

4. POWERS OE MAGISTRATES—co»/*wwed:. 

Magistrate of second class — continued, 
of the first class — Discharge of accused. — A com- 
plaint of an offence made punishable by section 
392 of the Penal Code was brought m the Court 
of a Magistiate of the second class, who had been 
invested with the powers described in section 206 
of the Ciimmal Proceduie Code The Magistiate 
passed an order directing that the inquiry should 
he held in his Court, and accordingly an inquiry 
was held under the provisions of chapter XVI IX 
of the Ciimmal Piocednie Code, and the accused 
was dischaiged. Keld that powers conferred under 
section 206 of the Ciimmal Procedure Code convoy 
anthointy to cany into effect any of the inovisions 
of chapter XVIII of the Code, that the piocedure 
to be adopted undei cbaptoi XYIII is not confined to 
cases exclusively tnable by a Court of Session, but is 
also applicable to cases which, in the opinion of the 
Magistrate coiiceined, ought to bo* tried by such 
Court; that the order of the Magistrate m the present 
case, directing inqumy to bo held lu his Court, must 
he taken to mean that, in lus opinion, tlio case 
referred to was one which ought to he tried by a 
Court of Session; and that his order discharging tho 
accused was therefore legal. Rams und ar n, Nxro- 
TAM . . , .X Xi. B., 0 AIL, 477 

16 . Penal Code, s, 71, 

— Criminal Procedure Code, ss.^SO) 2S6,’^IUoUng, 
grievous hurt^ and Imit. — Punishment foi mote 
than one of several offences, — Potoers of Magistrate 
of first class conferred on Magistrate of second 
class during trial — Power to sentence as first class 
Magistrate — On the 8th August 1884, a Magistrate 
of the second class began an inquiry m a case in 
which sevoial persons were accused of lioiing and of 
voluntaiily causing grievous hurt. On the Gth 8cp- 
tomhci , the powers of a Magistrate of the first elasa 
were conferred on the Magistrate by an order of Gov- 
ernment, wbicli was communicated to bun on the 8tU 
September. On the Otli September, tho case for tlio 
prosecution having closed, the Magistrate framed 
charges against each of the accused under sections 
323 and 325 of the Penal Code, recorded tlio state- 
ments of the accused and the evidence foi tho defence, 
and, on the lOtli September, convicted the accused of 
all the dial ges, passing upon each of them, in respect 
of each charge, sentences whic]i he could pass as a 
Magistiate of the first class, hut could not have passed 
as a Magistrate of the second class. On appeal, the 
Sessions Judge, on the ground that the prisoners had 
committed the offence described in section 146 of the 
Penal Code, held that the sentences passed by the 
Magistrate were illegal, as being inconsistent with 
tho provisions of section 71, paragraphs 2 and 4, and 
he accordingly reduced tho sentences of impi'iaonment 
which the Magistrate had passed to the mavimum of 
imprisonment which the Magistrate could have in- 
flicted under section 148. Seld, by the Full Bench 
(Pbtheram, C . I,, and Beodhubst, J , dissenting), 
that the sentences passed by tbe Magistrate were 
legal. Per Oldeiebd, Mahmood, and Dhthoit, 
JJ„ that, with reference to the terms of scciiou 39 of 
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MAGIISTBATE, JUBISDlCTIOTf OF— 

continued^ 

4 POWERS OP MAGISTRATES— C(5WJ5i»we^^. 

* Magistrate of second class— 
tlie Giiminal Procedure Code^ a Magistrate of the 
secoud class who has heguu a trial as such and con- 
tinued it in the same capacity up to the passing 
of sentence, and who, piior to passing sentence has 
been invested with the powers ot a Magistrate of the 
first class, is competent to pass sentence m the case as 
a Magistrate of the first class. J^er Pethbeam, (7. <7 , 
that a case must he taken to he tried npon the day 
the trial commences; that, for all the purposes of the 
trial, the Magistrate in this case retained the status 
of a Magistrate of the second class, and that he was 
therefore not competent to pass sentence as a Magis- 
trate of the first class. Per Beodecuest, J., that 
the sentences passed hy the Magistrate were, as a 
whole, illegal; that if he had convicted the accused 
under section 148 of the Penal Code, his order would, 
under the circumstances, have been legal Queen- 
Empeess V, Pershab . I. L. B,, 7 AIL, 414 

X6. — Joint Magistrate witli 

powers of Magistrate of district. — Criminal 
J^rocedure Code, J1861, ss 15, 23, and 68 — A Joint 
Magistrate who has been vested with the full powers of 
a Magistrate of a district, and to whom a case is duly 
made over by the Magistiate, is competent, under sec- 
tions 15, 23, and 68 ot the Code of Criminal Procedure 
to initiate pioceedmgs without any formal complamt 
agamst paities other than those mentioned m the 
original complaint. '' In the matter or the petition 
OP Luchmiput Sin^h . 18 W. B., Cr., 43 

17 ^ Subordinate Magistrate. — 

Power of, to try case on report of police or on com^ 
plaint, — A Subordinate Magistrate (second class), 
who IS not specially vested with poweis under section 
66 (a) of the Code of Criminal Procedure, 1861 (as 
amended hy Act VIII of 1869), has no jurisdiction to 
fey a case on the report of a police officer, oi on 
a complaint directly preferred to him. In the 
MATTEE OP THE PETITION OP ShANKAB AbAJI 

Hoshin^ .... 6 Bom., Cr., 69 

13 . Magistrate of third class. — 

JPotver to entertain charge in police report , — Cri- 
minal JProeedure Code, 1872, s, 123, — A Magistrate 
of the third class can try a person accused of a cog- 
nisable offence, who has been forwarded to him by an 
officer in charge of a police station, under section 
123 of the Code of Crifinnal Piocedure. Reg-, u. LaIiA 
Shambhh ..... 10 Bom., 70 

10 ^ Peputy Magistrate, — Default 

m appearance of party bailed , — In consequence of the 
default m appearance of a person bailed, the surety 
was compelled to pay the penalty mentioned in the 
recognisance. The Deputy Magistrate applied for 
and received the permission of the District Magistrate 
to try the accused under section 174 of the Penal 
Code. Meld that the Deputy Magistrate had no 
jurisdiction to try the case, it not having been refer- 
red to him** either on complaint prefeired directly to 
the Magistrate or on the report of a police officer.” 
.Queen c. Tajumabbi Lahoex 

[lB.Ii. E., A. Cr., 1: 10 W. Cr., 4 


MAGISTBATE, JITBISDICTIOM OF— 

continued, 

4 POWERS OF MAGISTRATES— 

20. Power of delegation of 

authority to receive complaints. — Cnmmal 
procedure Code, 1869, ss, 23 (d) and 66 (6). — Order of 
Local Govei nment, Mffect of. — The power of a Magis- 
trate to delegate the receiving ot complaints under 
section 66 {b), Code of Criminal Pioceduie, is not equi- 
valent to the power of the Local Government to in- 
vest with local jurisdiction under section 23 (d), and no 
Magistrate can act under chaptei XX who has not 
been legally invested with the local jurisdiction No 
order of the Local Government under the latter sec- 
tion can legally have retiospective effect. Mac- 
BONALB 13 Ribbell . . 16 W. R., Cr., 79 

21 . Power to refer case where 

no jurisdiction to try it. — Dower to try case 
without complaint, — A Subordinate Magistrate has 
no power to refer a case, which he has himself no 
jurisdiction to try, to a full-power Magistrate, and 
the latter has, therefoie, under such circumstances, 
no jurisdiction to take up the case without a com- 
plamt being made to him, Reg c. Bagu valab 
O wsAEi . . . ,4 Bom., Cr., 34 

22 . Power to refer case sent for 

investigation by Civil Court. — Power to try 
case without complaint, — Held that the Magistiate 
of a distnct, to whom a case has been sent tor inves- 
tigation hy a Civil Couxt, has no power to refei it to 
a tull-power Magistrate, and the latter has, therefore, 
under such ciicnmstances, no juiisdiction to take 
up the case without complamt made to him Reg. i?. 
Die Chanb Khushab . . 4 Bom., Cr., 30 

23. ^ Magistrate trying ease him- 

self after referring it. — Trial without recording 
proceeding under s. 36, Criminal Procedure Code, 1869» 
— A Magistrate of a district, before whom a complaint 
had been made, without complying with the provisions 
of section 66, Act XXV of 1851, sent the petition to be 
disposed of by a Deputy Magistrate, and when the 
Deputy Magistrate had proceeded to some extent with 
the case, the Magistrate took it up and tried it himself. 
Held that the Magistrate, having once sent the case 
to the Deputy Magistrate for trial, had no power to 
try the case himself without foimally recording a 
pioceeding under section 36 of Act VIII of 1869. 
Queen v, Gieish Chanbea Ghose 

[7 B, Ii. B., 613 ; 16 W. B., Cr., 40 

24. Order for dismissal of com- 

plaint. — Discharge of accused — Code of Criminal 
Procedure, Act X of 1882, ss, 253, 259, — ^A Magis- 
trate is not competent to pass an older of dismissal or 
discharge in consequence of the absence of the com- 
plainant m wan ant cases not coming within section 
269 of the Code of Criminal Pioceduie, except in cases 
coming within the last clauses of section 253 of the 
same Code, Govinba Dass v Dulall Dass 

[1. L. B., 10 Calc., 67 : 13 O. B. B., 408 

26. Bemoval of case from file of 

Deputy Magistrate. — Criminal Procedure Code 
(Act XXV of l861), s. 6e,—Aoi VJU of 1869, 
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MAGISTBATB, JUBISDICTIOM" OF— 

continued. 

4 POWERS OP MAGISTRATES— co»<taBet?. 

Removal of case from file of Deputy Ma- 
gistrate — continued, 

», 36, — Discretion of Court , — Interference by the 
High Court in a case wheae the Magistrate had im- 
properly exercised his discretion in removing a ease 
from the file of a Deputy Magistrate. Ik the mat- 
tes or THE PETITION OP NaBA KtTMAE BaKEBJBK 

[6 B. Ii. R., Ap., 46 

26. Power to refer to Subordi- 

nate Magistrate, — A full-power Magistrate has 
no authority to refer for disposal to a Suboidinate 
Magistrate a complaint made oiiginally to such full- 
power Magistrate. JBeg. v, Papibio Mothdo 

[9 Bom., 167 

27. Reference to District Ma- 

gistrate. — Powers of second class Magistrate , — 
Committal to Court of Sessions. — Criminal Proce^- 
dure Code, 1882, s 349 , — An Assistant Magistrate 
convicted a person under sections 406 and 417 of the 
I^nal Code, and lef erred the case to the District Ma- 
gistrate for sentence under the provisions of section 
349 of the Code of Ciiminal Procedure. The Dis- 
trict Magistrate was of opinion that the offence was 
one properly punishable under section 420 of the 
Penal Code, and one which the Assistant Magistrate 
had no 3urisdiction to deal with, and that therefore 
the refeience undei section 349 was ultra mres and 
illegal On a reference to the High Court, — Meld 
that^ the Assistant Magistrate was not wholly with- 
out jurisdiction, as he was competent to commit the 
accused to the Court of Session, though not to hold 
a trial, and that the District Magistftite might, if he 
thought proper, commit the accused to the Court of 
Session. Abpitii Wahab v, Chakdia * 

[1. L. B., 16 Calo., 805 

28. Magistrates not Justices of 

tbe Peace.— Moat Rules-— Act IF of 
1842. — Act IX of 1846 — Liability of owner under 
rule 7, — Burden of yroof — Under Act IX of 1846, 
the Madras Government is authorised to make, in re- 
spect of ports in the presidency, such regulations for 
the management of boats and such other matters as 
are provided for by Act IV of 18^ in respect of the 
Madras roads, being similar in principle to the provi- 
sions of the said Act, but varying in detail as local 
circumstances may require. Act IV of 1842, section 
24, empowers a Justice of the Peace of the town of 
Madras to hear and determine all pecuniary forfeiture 
and penalties had or incurred under or against that 
Act. Meld that it was competent to the Government 
of Madras to provide that cases cognisable under the 
rules passed in accordance with Act IX of 1846 
should he heard and determined by Magistrates not 
being Justices of the Peace. Ik be Eobthakokki 

CI.D. R., 9 Mad., 431 

29. Reference to tost class Ma- 
gistrate .^ — CriminalProcedure Code, 1882, s, 349. 

A second class Magistrate having convicted a person 
of theft and sent him to a first class Magistrate for j 
enhanced punishment as an old offender, under section • I 

HI 


MAGISTRATE, JURISDIOTIOK OP— 

continued, 

4. POWERS OP MAGISTEATES— 

Reference to tost class Magistrate— -con- 

tinued. 

■ 349 of the Code of Criminal Procedure, the first class 
Magistrate returned the prisoner to the second class 
Magistrate and directed that officer to commit the 
case to the Sessions, On a reference by the Sessions 
Judge, the High Court, while allowing the committal 
to stand, directed that in all cases referred under sec- 
tion 349 of the Code of Criminal Procedure, the 
Court to which the case is referred should dispose of 
the case itself and not send it back to the Court by 
which the reference is made for committal to the Ses- 
sions. QubEK-EmPEESS 1 ?. VlEANKA 

[I. D. B., 9 Mad., 377 

30, Return by Subdivisional 

Magistrate of case referred to him,'— Criminal 
Procedure Code, s. 349. — Order -^Committal . — 
Under section 349 of the Criminal Procedure Code 
(Act X of 1882), a second class Magistrate transmit- 
ted a case to a Subdivisional Magistrate, being of 
opinion that a more severe punishment was deserved 
than he (the second class Magistrate) was empowered 
to inflict. The Subdivisional Magistrate, instead of 
disposing of the case himself, returned it to the 
second class Magistrate for committal, and thereupon 
’the latter committed it. Meld that the action of 
the Subdivisional Magistrate, in returning the case 
to the second class Magistrate, was*illogal, as he was. 
bound to pass a final judgment, sentence, or order. 
Hxs order was, therefore, annulled, and he was di- 
rected to dispose of the case himself Qubbn-Em- 
PBBsa V, Hatsia TeitBAPa . I, L. R-, 10 Bom., 196 

31 , Deputy Magistrate in charge 

of District Magistrate’s office. — Criminal 
Procedure Code, 1882, s. 437. — A Deputy Magistrate 
placed in charge of the current duties of the District 
Magistrate’s office is not thereby vested with juris- 
diction under section 437 of the Code of Ciimmal 
Procedure. Bamanttni)- Mahtak u. Kostbash 
Mahtak * . . I, L. B., 11 Calc., 236 

32, Reference to Deputy Ma- 

gistrate for enq.Uiry. — Criminal Procedure Code, 
1861, s. 273 — Where a case was referred to a Deputy 
Magistrate for inquiry only, that inquiry cannot be 
regarded as a trial. Where a Deputy Magistrate la 
competent to try a case, it is doubtful whether it is 
in accordance with the spirit of section 273 of the 
Criminal Procedure Code for the Magistrate to refer 
it to him for inquiry only. Queen ©. Bawub Singh 

[lisr.vr., Ed. 1873, 306 

83. Reference to District Magis- 

trate by Civil Court for inquiry.— Power to 
r^er ii to Deputy Magistrate. — A District Magis- 
trate to whom a case in which four persons were 
specially committed by a Munsif for investigation of 
charges of forgery, perjury, &c., has no power under 
section 273 of the Criminal Procedure Code, 1861, to 
refer it to the Deputy Magistirato, Queen v. H uttee 

Rak 2 hr. W., 21 

Queen u. Assup Am Khan . 3 W., RJ6 

52 
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MAGISTEATE, JUBISDICTION OE- 

ct^Unued, 

4. POWERS OP MAGISTRATES— 

34^ Power to transfer case sent 

for inamry.— ly Ciml Court --Order 
of commitment hy Subordinate Mayistrate.—Crirntnal 
procedure Codl 1869, es and 171.--^ Small 
Cause Court Judge sent a case for luvestigatiou to tlie 
Read Assistant Magistrate under tRe provisions of 
section 171 of the Criminal Procedure Code. TRe 
Read Assistant Magistrate transferred tRe (^se tor 
investigation to tRe Subordinate Magistrate, wRo com- 
mitted tRe case to tRe Sessions. Setd that tRe order 
of commitment was bad. Section 273 of the Code of 
Criminal Procedure is inapplicable to a case referred 
to a Magistrate under section 171. Anontmous 

® [6 Mad., Ap., 41 

35 Beferenee by District Ma- 

gistrate to Subordinate Magistrate.— Cnm- 
nal Procedure Code, 1861, cli* XJX, 'Die Magis- 
trate of a district or division is authorised, under 
section 273 of the Criminal Procedure Code, to trans- 
fer proceedings under chapter XIX of that Code to 
Ris suRordmates. Quben v, Abdoob^h 

[2 W., 401 

33, Beferenee to fall-power 

Magistrate.— Magistrate.— Criminal 
Procedure Code, 1861, c%, XVI—Eeld that the 
Magistrate of a district before whom a criminal case 
is brought, either on complaint preferred directly 
to such Magistral, or on the report of a poRce offi- 
cer, cannot, under section 273 of the Criminal Proce- 
dure Code, lefer such ease to a full-power Magistrate 
A full-power Magistrate, though executively mfenor 
to the Magisti-ate of the district, was not a Subordinate 
Magistrate within the meaning of chapter XVI of the 
Criminal Procedure Code, nor was Re « immediately 
subordinate^' to the District Magistrate within the 
meaning of section 434 of the same Code Reg- 
Ebishka Paeasheam ► . 5 Bom., Cr., 69 


07, Power to refer eases for 

Criminal Procedure Code, 1S61, s. 273. 

^tJnder section 273 of the Criminal Procedure Code, 

a full-power Magistrate may refer for inquiry to a 
Snborffinate Magistrate (cnmiual cases, that is,primd 
facie, any criminal case). The reference may be for 
inquiry or for trial by the Subordinate Magistrate, or 
with a view to commitment either to a Court of 
Session or the High Court. ANONTMoua 

[4 Mad., Ap., 40 

30 , Criminal Proce- 

dure *Code, 1869, ss. 68, 273 —Section 273 of the 
Criminal Procedure Code, 1869, applies only to 
criminal cases brought before the Magistrate of the 
district, and either on complaint preferred direct to 
such Magistrate or on the report of a police officer 
There is no provision of the Code which authorises a 
Magistrate acting under section 68 of the Code to 
refer the case for enquiry or trial to another Magis- 
trate. Section 68 merely authorises Rim to take 
cognisance of o:ffences without complaint and to issue 
summons or warant. Anonymous 

[7 Mad., Ap., 2 


magisteate, jubisdictiomt op— 

continued. 

4. POWERS OE MAGISTRATES— 

Power to refer cases for inqxdrp—conU- 

mued. 

39 , Criminal Proce- 

dure ''code, 1861, s. 273.-^Criminal Procedure Code, 
1869, s, 28 (g). — Power to refer cases to other Magis- 
trates.— Section 23 (g) of the Code of Criminal Proce- 
dure, 1869, makes the Magistrate of a distri^ com- 
petent to refer cases under section 273 of the Code to 
a Divisional Magistrate exercising full powers. Ano- 
NYHOtrs , , , . 7 Mad., Ap., 5 

4 Q — — Criminal Pro- 

cedure Code {Act XXV of 1861), s. 273.—Gnevous 
hurt.— A Magistrate has no power, under section 
273 of the Code of Criminal Procedure, to refer a 
case of grievous hurt for trial to a Deputy Magis- 
trate Raving only the power of a Subordinate Magis-, 
trate of the second class Gabind Chandra Biswas 
V, Hem Chandra Barder . 6 B. L. B., Ap., 116 

41 , - -^Peference of case 

after initiation to Subordinate Magistrate — Criminal 
Procedure Code, 1872, ss 44,45,47, 49 —In all cases 
mwbicb a Magistrate refeis a complaint already initi- 
ated to a Subordinate Magistrate for inquiry, the 
Procedure adopted for the purpose ought to confoim 
either to section 44 or section 49 of the Criminal 
Procedure Code. Ramzan Adi v, Dttrpo Komidda 

[24W.B., Or., 68 

42 , — — Criminal Pro- 

cedure Code, 1872, s. 45.— Pending inquiry mto^ a 
charge of house-breaking, the second class Magis- 
trate of B. Division was transferred to A Division. 
The case was transferred to his file by the District 
Magistrate. In the course of inquiry it appeared 
to the second class Magistiate that the offence com- 
mitted was robbery, and therefore not tiiable by him. 
Proceedings were accordingly stayed and^ the case 
submitted to the Magistrate of the division. The 
Magistrate of the division, consideimg he had no 
3 urisdiction as the offence was not committed in his 
division, forwarded the case to the Magistrate of the 
district. The Magistrate of the district ordered that 
an inquiry should he held, and that the case should 
he committed to the Sessions by the second class 
Magistrate if there was sufficient evidence. The 
second class Magistrate accordingly committed the 
case to the Sessions Held that the order of the 
District Magistrate was illegal Qtjebn Adapa 
Venkanna » . • I. L.R., 4 Mad,, 327 

43 , Power of District Magis- 

trate to refer ease referred to bim for trial. 
— Peference to full-potoer Mag lUi ate — Cnminal 
Procedure Code, 1861, s 276 — It is competent for 
the Magistrate of a district to refer for trial to a full- 
power Magistrate a case submitted, under section 276 
I of the Code of Cnminal Proceduie, to such Magis- 
trate of the district by a Subordinate Magistrate, 
Reg V Mangda Bhudia . 7 Bom,, Cr., 69 
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MAGISTRATE, JXJEISEICTIOE* 

continued 

6 . REFERENCE BY OTHER MAGISTRATES. 

44 , Power in case referred for 

enhancement of punishment. — Criminal Pro- 
cedure Code, 1872, s 46 — Power to order committal 
for trial, — A Magistrate, to whom a case is re- 
ferred for enhancement of punishment under section 
46 of the Ciiminal Procedure Code, may order the 
committal of the case for trial by the Sessions Court, 
In' the mattes oe Chinhimabhig-aett. 

[I. li. B., 1 Mad., 289 

46. - Criminal Pro- 

cedure Code, 187 '4, s 46, — A Magistiate to whom a 
case IS referred for enhanced punishment has no 
power to send the case foi inquiry to another Magis- 
trate. Qtjeeh V, VeIiAYTJDHM 

[I. Ii, R., 4 Mad., 233 

46. - - Criminal Pro- 

cedure Code, 1872, s, 46. — Peturn of case i ef erred 
under s. 46 — It is not competent for a Magistrate, 
to whom a case has been referred under section 46 of 
the Code of Criminal Procedure, to return the case to 
the referring Magistrate, on the ground that in his 
opinion the latter has power to pass an adequate 
sentence All orders passed aftei a case has been so 
returned are illegal. Bula Faqtjbbb v . Bhagibat 
S iBOAE , . . 6 C. Ii. B., 276 

47. — Criminal Pro- 

cedure Code, 1872, ss 46, 143, — Order , — Committal, 
— The word order in section 46 of the Cods of 
Criminal Procedure, associated as it is with the words 

3 udgment and sentence,^' means a final order, — i.e,, 
one disposing of a case so far as the Magistrate, to 
whom a Subordinate Magistrate submits the proceed- 
ings of the case for higher punishment, is concerned. 
It does not deprive that Magistmte of the exercise 
of his discretion as to its being a proper case for the 
Sessions, and of the power of committing it for trial 
given by section 143 of the Code of Criminal Pro- 
cedure. IMBEBATBIX D. ABDTTIiLA 

Cl, Ii. R., 4 Bom., 240 

48. ‘ — Criminal Pro- 

cedure Code, 1872, ss, 41, 44, 46, ^ 284, — Covenanted 
Mafftstrate of the third class on tour in division of 
a district, — Subordination, to Magistrate of the 
division — A Magistrate of a division of a district 
made over, under section 44 of Act X of 1872, a case 
of theft for trial to a Magistrate of the third class, 
who was on tour in his division, in the discharge of 
his public duties. The latter, who had 3 uris diction, 
found the accused person guilty, and consideiing that 
the accused person ought to receive more severe 
punishment than he was competent to infiict, under 
the provisions of section 46 of Act X of 1872, sub- 
mitted his proceedings to the former, who thereupon, 
under the provisions of the same section, passed 
sentence on the accused person. Meld that the third 
class Magistrate was ^‘'subordinate'^ to the Magistrate 
wbo originally made over the case to him, within the 
meaning of section 41 of Act X of 1872, and the 
procedure of the Magistrates was thefefore according 
to law. Meld also that, assuming that he was not so 

XU 


MAGISTRATE, JURISBICTIOM OP— 

continued 

5. REFERENCE BY OTHER MAGISTRATES 
— continued. 

Power in case referred for enhiaiicement 
of pumslimeiit — continued, 

subordinate," the provisions of section 284 of Act X 
of 1872 would not have been applicable, as those pro- 
visions do not refer to the illegality of a sentence, or 
to the case of a Magistrate transferring a case who 
has no power of transfer, but to the invalidity of a 
conviction for want of jurisdiction. Empbbss v, 
Kabitj , . . . I.X 1 . R.,4 All., 366 

49 Power to annul conviction 

in ojffence not triable by Subordinate Magis*- 
trate. — Criminal Procedure Code, 1872, s, 284 — 
Whore, on appeal fiom a conviction, by a Subor- 
dinate Magistrate, of an offence triable by him, the 
Magistrate of the district is of opinion that the evi- 
dence in the case establishes a graver olfenco against 
fche accused not triable by the Suhordinato Magis- 
trate, — ’Meld that the Magistiate of the district has 
no power to annul the couviciion and sentence under 
section 284 of the Code of Criminal Procedure, but 
should report the matter for the 01 dors of the High 
Court, Reg, v, Txjkabam Ragho . 12 Bom., 234 

50, Reference to Magistrate 

with, power to bear appeals. — Criminal Pfo- 
cedure Code, 1861, s, 276,-^Meferenee of cases bg Suh^ 
ordinate Magistrates. — Meld that a full-power Ma- 
gistrate, though empowered to hear appeals, is not 
thereby placed in the position of the Magistrate of the 
district, and that, theiefore, Subordinate Magistrates 
should not refer cases, under section 276 of the Code 
of Criminal Procedure, to such Magistrate, but to 
the Magistrate of the district, to whom alone they 
are subordinate. Rbg. v, Bhagh bik SHABAai 

' [6 Bom., Or., 47 

51 , — Reference to Magistrate 

under s. 277, Criminal Procedure Code, 
1861.— Poieer to send to Sessions for higher sentence, 
— Where a case is referred to a Magistrate under 
section 277 of the Code of Ciiminal jProcedure, the 
Magistrate alone has 3 urisdiction, and cannot com- 
mit to the Sessions, on the giound that he considers 
the sentence which he is empowered to inflict is in- 
sufficient. Ik be Bhiobarbe MnnnioE 

[10 W. B., Or., 60 

52, — Sub ordinate 

Magistrate, — Meld that a Subordinate Magistrate 
acted correctly, under section 277 of the Code of 
Criminal Procedure, 1861, in referring a case, not to 
the Magistrate of the district, but to the Assistant 
Magistrate in charge of the subdivision to which he 
was attached. Ik the mattbjr or Nibree Tebhi- 
kbb , - . - . IIW.B., Or.,7 

63, - Issue of circu- 

lars — Circulars issued by a District Magistrate for- 
bidding all the Subordinate Magistrates fiom taking 
up eases, if they thought they should have to act 
under the provisions of section 277 of the Criminal 
Procedure Code, 1861, were, on reference by a Ses- 

5 55 2 
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conUnued, 

S. REFERENCE BY OTHER MAGISTRATES 
— conttmed* 

Beference to Magistrate tinder s* 277, 
Cruninal Procedure Code, 1861— cowit- 
nued, 

Bions Judge, anmilled as beyond tbe competence of tRe 
District Magistrate, and based on a misunderstand- 
ing of section 277. Reo. v, Guka biu Rbonae; 

[8 Bom., Or., 29 

54 . — " ■ — — — JPouoer to dupose 

of case , — ^On reference by a District Magistrate, a 
sentence passed by a full-power Magistrate, in a case 
submitted to him by a second class Subordinate 
Magistrate, under section 277 of the Criminal Pro- 
cedure Code, 1861, annulled, as the Magistrate of the 
district alone had power to dispose of cases under 
that section. Rbo. v, Kttbeeio Ratno 

„ [4 Bom., Or., 8 

AuoirrsioTrs . • .5 Mad., Ap., 43 

6 COMMITMENT TO SESSIONS COURT. 

55 ^ Obligation to commit. — JPer^ 

jury committed tu j^roceeding under s 318, Cr%m%nal 
Procedure Code, 1861* — ^A Magistrate has no juris- 
diction to try, but must commit to the Sessions, a 
case of perjury committed before him m the course 
of a proceeding taken under section 318 of the Code 
of Crimmal Procedure. Queen v BtxiiOEAM 

[7 W. B., Or., 104 

50 ^ — Power to commit. — Criminal 

Procedure Code, 1861, s 171 — Palse evidence , — 
Preliminary inquiry — A Munsif sent a witness be- 
fore a Magistrate, in order that the latter might hold 
a preliminary mvestigation on a charge of giving 
false evidence, under section 193 of tbe Penal Code 
The Magistrate, without completing the mvestigation, 
sent the case hack to the Munsif, who finally com- 
mitted the pnaonei. Pield that, while the Munsif 
^ould have committed the prisoner himself under 
section 173 of the Crimmal Procedure Code, without 
sending him before the Magistrate to conduct the 
prehmmary investigation on a charge of givmg false 
evidence, the Magistrate had acted irregularly in not 
himself completing the inquiry. Case remanded to 
the Magistrate accordingly. Queen u. Jan Maho- 
UEB . 3 B. 3Ci. B., A. Cr., 47 : 12 W. B., Cr«, 41 

57 ^ Case senthy Civil 

Court for investigation under s, 171, Criminal Pro- 
cedure Code, 1861 — When a Civil or Criminal Court 
sends a case for investigation to a Magistrate under 
section 171 of the Code of Criminal Procedure, the 
M^irstrate to whom the case is sent must himself 
hold the investigation. Anonxmous 

[8 Mad., Ap., 2 

68L — — ■'* ■" ' Commitment hy 

Bubordvnate Magistrate in case not exclusively triable 
by Sessions Court,-^k commitment by a Subordinate 
Magistrate to the Sessions Court with respect to 
offences not exclusively triable by the Sessions Court 
is good. Anonymous . , 6Mad., Ap., 17 


afACa-ISTBATB, JUEISDICTIOW OSf— 

continued 

6, COMMITMENT TO SESSIONS COURT 
•-—continued. 

59 . Power to direct committal, 

—Sessions Judge, Power of —A Magistrate of the 
district has no power to direct a Subordinate Ma- 
gistrate to commit for trial in the Sessions Court 
accused persons who have been discharged by the 
Subordinate Magistrate, and such committal when 
made hy the Subordinate Magistrate is illegal. The 
Sessions Court is tbe only authority empowered hy 
law to direct a committal. Anonymous 

[4 Mad,, Ap., 31 

60. — — Commitment hy 

Sessions Judge to Magistrate —Trial by Joint 
Magistrate * — ^Where a Magistrate of a district who 
had dischai'ged a prisoner was subsequently directed 
by the Sessions Judge to commit him for tiial, and 
the commitment was eventually made hy the Joint 
Magistrate, — Held that such commitment was not 
illegal Although ordinarily the order of the Ses- 
sions Judge would he directed to the Magistrate who 
had discharged the accused person, yet there is no- 
thing in the Criminal Procedure Code to prevent such 
Sessions Judge from diiecting a committal hy any 
Magistiate who is authonsed to make commitments. 
Queen v. Lekheaj . . . 2 W. W., 132 

[S. C. Agra, P. B., Ed. 1874, 206 

61. Reference to Ses- 

sions Court. — Criminal Procedure Code, 1861, 1869 » 
s 43 ^, — Where a Magistrate of the district thinks 
that m any case tried hy a Magistrate subordinate to 
him a failure of justice has occurred, in consequence 
of the latter not committing the accused for trial at 
the Court of Session, he should refer the case, with 
an expression of his opinion, to the Sessions Court, 
which has power, under section 435 of the Code of 
Criminal Procedure, to direct a commitment to the 
Sessions Court for trial. Section 435 having been 
alteied by Act VIII of 1869, it is no longer necessary 
to refer such cases to the High Court, as required by 
the Court's ruhng m Peg, v. Chanveraya bin Chan- 
hasaya, 5 Pom , Cr,, 65, Reg. v, Kaua bin Hasi 
Gama 7 Bom., Cr,, 72 

62. Criminal Proce- 

dure Code {Act VIII of 1869), s, 435* — Case dis- 
missed without sufficient inquiry* — Semhle, — When 
a charge is dismissed hy a Subordinate Magistrate 
wdthout inquiry, a Magistrate has no power, under 
section 435 of Act VIII of 1869, to order a trial be- 
fore another Magistrate, but can only order a com- 
mitment to the Court of Session. Queen v* Hiba- 
LAB Sing 

[5 B. lu B., Ap., 48 ; 14 Wr. E., Cr., 8 

63. — - Power to set aside 

finding where the Magistrate acted without gurisdic- 
tton* — Criminal Procedure Code, 1869, s,4$5 * — Wiere 
a Subordinate Magistrate of the first class acting with- 
out jurisdiction held a trial and acquitted the accused 
person under section 255 of the Code of Criminal 
Procedure,— B'irJd that the High Court alone could 
set aside the finding under section 404, and that tlie 
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contmued 

6 COMMITMENT TO SESSIONS COURT 
— continued. 

!Power to direct committal — continued. 

Magistrate of the district had no power to do so 
under section 435 of the Code as amended hy Act 
VIII of 1869. Anontmotjs . 4 Mad., Ap., 61 

64;, Magistrate and 

3^oint Magistrate^ l^ower of. — Breliminarg %nquiry. 
— Legally, and for the purposes of a commitment, a 
Magistrate and Joint Magistrate have equal poweis, 
and the Joint Magistrate is not bound to act upon the 
instructions of the Magistrate in a judicial proceed- 
ing, such as the commencement of a preliminary in- 
quiry. Queen v. Tilzoo GoaiiA 

[8 W. R., Cr., 61 

65. — .. M il- Poioer to direct 

re-trial . — Criminal Procedure Code, 1861, s, 435 — 
Where a Subordinate Magistiate discharges a person 
accused of an offence not being an offence specified in 
the seventh column of the schedule to the Criminal 
Procedure Code as triable by the Court of Session only 
or by the Court of Session or Magistrate of the dis- 
trict, the District Magistrate has no power to direct 
a re- trial under the provisions of section 435 of the 
Code of Criminal Procedure, Rbq-.u. Subhana bin 
Oanu 9 Bom., 109 

66 . Courts of head 

Assistant Magistrate and iJeputy Magi Urate — 
Trial of Munnf for extortion — Mad Reg. VI of 
1816, s. 8 — The Courts of the head Assistant Ma- 
gistrate and of the Deputy Magistrate have jurisdic- 
tion to try a District Munsif on chaiges of extoition 
in the course of the exercise of hitf judicial functions. 
The Sessions Judge is a pi oper person to sanction the 
prosecution. By Innes, J . — The rule (laid down m 
section 8 , Regulation VI of 1816) requiring the com- 
mittal of such cases to the Court of Session has been 
imphedly, though not expressly, repealed. In the 
MATTEBOF THE PETITION OP NABAYANASAMI AyYAB 

[7 Mad., 182 

67. Duty of Magistrate to com- 

mit. — Magistrate making inquiry in Sessions case. 

‘ — Discharge of accused. — Criminal Procedure Code, 
1872, s. 195 — A Magistrate inquiring into a case ex- 
clusively triable by the Court ot Session is not bound 
to commit the accused person for trial, where the 
evidence for the prosecution, if believed, would end 
in a conviction; but is competent, if he discredits 
such evidence, to discharge the accused. Laohman 
47. J uAiiA • • • • I. Xi. R., 8 AIL, 161 

68 . — Inquiry into case 

triable hy Court of Session. — Meld, wdieie a Ma- 
gistrate had tried a case exclusively triable by a 
Court of Session, and the conviction of the accused 
person and the sentence passed upon him at such 
trial were for that reason annulled hy the Court of 
Session, hut the proceedings held at such trial were 
not annulled, that such Magistrate might commit the 
accused person to the Court of Session on the evi- 
dence given before him at such trial Empress v 
IlahiBabhsh. . . I. Xi. R., 2 AIL, 010 


MAGISTRATE, JITRISBICTIOM OF— 

continued. 

9. WITHDRAWAL OP CASES. 

69. "Witlidrawal of case for 

triaL — Criminal Procedure Code, 1872, ss. 45, 47, 
328, 329 . — The provisions of Act X of 1872, section 
328, only apply when a Magistiate, after hearing 
part of the evidence in a case, ceases to cxcicise 3 U 11 S- 
diction, and is succeeded by another, who has, and 
exercises, jurisdiction in such case. So section 329 
only applies to “inquiries'* under Chapter XV, and 
only when the Magistrate is “ unable " to complete 
the inquiry himself. But when a case under trial is 
removed under section 47, the whole proceedings 
must commence de novo in the manner provided for 
in section 45. Queen o. Khan Mahomed 

[24 TV. B., Or., 58' 

70 . Power to withdraw case. 

— Criminal Procedure Code, 1872, s 47 — Magis- 
trates of districts should exeiciso^the powers con- 
ferred on them by section 47 of Act X of 1872 only 
when it is absolutely necessary foi the interests of 
justice that they should do so ; and wdieii one of the 
parties to a case applies to have it withdrawn from 
the Magistrate inquiring into or trying it and re- 
ferred to another Magistrate, the Magistrate ol tho 
district should give the othei party notice of such 
application, and an opportunity of showing cause 
why such application should not be gi anted. Where 
the accused in a criminal case applied to the Magis- 
trate of the district, after the <5vidence of tho com- 
plainant and his witnesses had been taken, to with- 
draw such case fiom tho Subordinate Magistrate 
trying it and to try it himself, such application not 
containing any sutficieut reason justifying the grant- 
ing of the same, and the Magistrate of the district, 
without giving tho complainant notice of such appli- 
cation or opportunity of showing cause against it, 
and without stating any reason, withdrew such case 
fxom the Subordinate Magistiate trying it and refer- 
red it to anotbci for trial, the High Oouit set aside 
the order of the District Magistrate and of the 
Magistrate to whom such case was referred for tiial, 
and directed the Magistrate from whom it had been 
•withdrawn to pioceed with it In the matteu oe 
THE PETITION OP UmBAO SiN^H V FaBIB ChAND 

[I. X.. B., 8 AH., 749 

7 L Criminal Prooe’^ 

dure Code, 1872, ss 47, 491 —•Act XI of 1874, s. 6. 
— ^The piovisiona of section 47 of the Code of Crimi- 
nal Procedure, Act X of 1872, as amended by section 
6 of Act XI of 1874, are wide enough to empower a 
District Magistrate to withdraw a case falling under 
section 491 of the same Code. In the matter op 
THE PETITION OP DiNENDEO NatH ShANIAI. 

[1. Xi. R., 8 Calc., 861 

8 . EE-TRIAL OF CASES. 

72. Freshi trial after dis charge 

— Criminal Procedure Code, 1861, ss 68 and 225 — 
Discharge of accused — Institution of fi esh proceed* 
%ngs — Wheie an accused peison is discharged by a 
Deputy Magistrate under section 226 of the Code of 
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cont%mied, 

8. RE-TEIAL OF CASES - continued. 

PresR trial after continued. 

Orimmal Procedure, after a pieliminary inquu’y, tlie 
Magistrate of the district may proceed against him 
afresh under section 68 of the Criminal Piocedure 
Code. Iir the mattes or the tetitiow or Bam- 
W Majttmdab . . 6 B. Ii. B., Ap., 67 

[14 W. B., Cr., 65 

76. 1 Orders under s 

S3Sf Criminal Frocedure Codes 1872 — Rearing hy 
district Magistrate after ynor dismissal — When a 
duly empowered Magistrate has decided a matter 
under section 636, Code of Criminal Procedure, by 
dismissing the application after hearing the evidence 
offered, the District Magistrate is not competent to 
entertain the complaint de novo. Iisr the matter or 
Jamoti V . Gaeaeo Kamab . 1 C. Ii. B., 89 


9. REVIEW OP ORDERS. 

74 . Committing order. Power 

to cancel — Where a Deputy Magistrate has once 
made an order transferring a case for trial to the 
Magistrate, he has no power to cancel the order and 
replace the case on his own file. Queeh v Chtjndeb 
Seekub Roy . . . 12 W. B., Cr,, 18 

75 . Power to vary sentence, — 

A Magistrate has not authority to vary any sentence 
he may have once paissed on a prisoner and which has 
been finally recorded . Reg-, v, Tookia . 1 Bom., 3 

76 ; Power to revive order 

which, has been quashed.— On the 7th of June 
1881, the Assistant Commissioner of HyUkandi, in 
Sylhet, passed an order under section 518 of the Cn- 
mmal Procedure Code, 1872, that the manager of a 
certam tea garden should discontinue holding a market 
on Thursdays until further notice On the 25th of 
August 1881, the Assistant Commissioner reviewed 
this order, and having come to the conclusion that he 
had no power to issue a permanent injunction, struck 
the case off the file, at the same time referring the 
matter to the Deputy Commissioner. The latter de- 
clined to mterfere, informing the Assistant Commis- 
sioner that he saw no illegality in his order. There- 
upon the Assistant Commissioner passed an order 
declaring that his order of the 7th of June 1881 re- 
mained in fnU force On a reference to the High 
Court, made by the Ofi&ciatmg Sessions Judge of 
Sylhet, under section 297 of the Code of Criminal 
Procedure, — Held that the Magistrate having, on the 
25th of August 1881, set aside his oider of the 7th 
of June 1881, and struck the case ofi: the file, he had 
no power to levive it without a fresh proceeding. 
Bbai>ley V. Jamesoh , I. Ij. R., 8 Calc., 680 

[U O, Ii. B., 414 


10. SPECIAL ACTS. 

,F' Z 2:ix of 1838, s. 13 

(CJoastmg Vessels, Bombay). — Only a full- 
power Magistrate had j'^irisdiction to convict of an 
office under section 13 of Act XIX of 1838. Beg 
t>.KASAMji .... 6 Bom., Or., 6 


MAGISTRATE, JUBISDICTIOM OP-- 

contmued, 

10. SPECIAL ACTS— continued. 

73 . Act XXVI of 1850 (Towns 

Improvement, Bombay). — Infliction of penalty 
for bi each of rule under. — JReld that a Subordinate 
Magistiate has no jurisdiction to impose a penalty 
for breach of a rule made by the Town Commission- 
ers under Act XXVI of 1850, section 7, clause 5. 
Reg u Maehabji bin Xauloji 

[ 3 Bom., Cr., 36 

79. Municipal Com^ 

missioners, Committee of, appointed under — The 
managmg committee of Municipal Commissioners 
appointed under Act XXVI of 1850 have no power to 
try and convict persons for -alleged breaches of rules 
made m pursuance of that Act. The power to inflict 
fines for such offences is, by section 10, vested m 
tbe Magistrate. Reg. v. Datal. Beg. v, 

Kalibas Kevab , , . ” 6 Bom., Cr., 10 

30 . Criminal Froce^ 

dure Code, VIII of 1869 — Schedule. — Ft each of 
Municipal rules under Act XXVI of 18o0. — By 
viitue of tbe last part of the schedule hea&d “ offences 
against other laws’^ added to the Code of Criminal 
Procedure by Act VIII of 1869, a Suboidinate Ma- 
gistrate, second class, can take cognisance of the 
offence of a hi each of the municipal rules promul- 
gated under Act XXVI of 1850. Reg u Dharmaya 
VABAD Sangapa ... 8 Bom., Cr,, 12 

81* Municipal Com* 

missioners, Fower of, to assume judicial powers , — 
Fotoer to try offenders under rules made hy Municipal 
Commissioners. — Miunicipal Commissioners appointed 
under Act XXVI of 1850 have not, by that Act, con- 
feired upon them, nor are they entitled to assume, 
judicial powers with leference to breaches of rules or 
bye-laws made by them under that Act, and such 
rules are ultra mies in giving them such powers. 
Feg. V. Kalidas Keval, 5 Bom., Cr., 10, approved and 
followed. The authority to try offenders against such 
rules or bye-laws is vested m tbe Magistrates of tbe 
country, and Subordinate as well as other Magistrates 
have jurisdiction to try such offenders Meg. v. 
Dharmaya valad Sangapa, 8 Bom , Cr , 12, approved. 
Reg. a. Yeneu Bapuji . . 8 Bom., Cr., 39 

82. Aet XXXV of 1850 (Bom- 

bay Ferries), ss. 9 & 16, — A conviction by a 
full-power Magistiate under section 9 of the Bombay 
Ferries Act annulled for want of jurisdiction, as the 
Magistrate of tbe zillah alone was empowered by sec- 
tion 16 summarily to bear and determine all offences 
against the Act, Reg. v. Pbabhakar N Somah 

[3 Bom., Cr., H 

83. Act XXII of 1866 (Ports 

and Port Dues), ss. 46 & Q2.— Magistrate ^ 
The word “ Magistrate ” m section 62 of Act XXII 
of 1855 includes a Subordinate Magistrate ; such Ma- 
gistrate has, therefore, power to try the master of a 
vessel for an offenj^e committed against section 46 of 
that Act. Reg, v. Tunga Tuba . 6 Bom., Or., 14 
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84 . Act I of 1868 (Compulsory 

Dabour, Madras), ss. 1 & Q,^Acts and omis- 
sions^-^The oaly acts or omissions over which a Ma- 
gistrate has junsdiction under Act I of 1858 axe 
those specified in the 1st section Cases under section 
6 of the Act are not cognisable by a Magistrate Ano- 
nymous . . • ’ . .4 Mad., Ap., 21 

85 . Beug. Act III of 1863 (Trans- 

port of Native Labourers). — Penal Code, ss 65 
and 67, — Beld that a Subordinate Magistrate of 
the first class has power to deal with the case of an 
offence provided for by a special law (in this case 
Bengal Act III of 1863) when the punishment 
awardable is six months' fine, and fine only, section 
67, and not section 66, of] the Penal Code being ap- 
plicable to such a case. Queen v Chundbe Pbo- 
SAUD SiNOH . . .10 W. E., Cr., SO 

80 . Bom. Act IX of 1863 (Cotton 

Frauds), s. 9. — Conviction under section 9 of Bom- 
bay Act IX of 1863, and sentences of one month's 
rigorous imprisonment, as well as an order for confis- 
cation of cotton, set aside for want of evidence to 
show that the Deputy Magistrate who tried the case 
had jurisdiction in the matter over the person con- 
victed, and for want of evidence of fraud Reo-. d, 
JiVAN Usman .... 3 Bom,, Cr., 12 

87. Bom. Act VIII of 1866 (Poi- 

sonous Drugs), s, 11.— Convictions under section 
11 of Bombay Act VIII of 1866 (Poisonous Drugs 
Act) can only be obtained outside the town and 
island of Bombay before Magistrates of the first class. 
Empbess V, Imambu . I. L. E., 4 Bom., 167 

88. Bom. Act V of 1879 (Land 

Revenue). — Magistrate of first class and second 
class. — Buies made under s 2X4,JBom.Aet V of 1879, 
(Bom Land Bevenue Act). — Bom, Act X of 1866, s, 
i, cl, 7 — Bemoval of earth from Government land . — 
The offence committed in contiavention of rule 3, 
clause 1, item (tZ) of the rules framed under section 
214 of the Land Revenue Code (Bombay Act V of 
1879) is exclusively triable by a Magistrate of the first 
class Accoidingly, a conviction and sentence by a 
Magistrate of the second class were set aside by the 
High Court. Queen-Embbess v. Sbcivabam 

[I. L. E., 8 Bom., 691 

89. Bom. Beg. XXI of 1827.— 

Offence against opium laws. — Power of fine . — The 
District Magistrate (whose Court is the proper tribu- 
nal for the trial of an offence relating to the smug- 
gling of opium) has, under section 21 of the Code 
of Cnmmal Procedure, power to inflict any fine pro- 
vided by ‘Regulation XXX of 1827 for such offence, 
even though the fine may exceed R1,000. Reo v, 
Habayan Ganoabam . . .9 Bom., 343 

90. — — - - Illegal posses* 

Sion of opium, — The offence of possessing above a 
quarter of a Surat ser of opium not shown to have 
been legally obtained is exclusively cognisable by the 
District Magistrate. Beg. v. Hart^gan Hatha (Cri- 
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Bom. Beg. XXI of X&SH -^continued. 
minal Reference No. 209 of 1869), overruled. Beu. 
V Hiea Jiva . . . .7 Bom., Cr., 69 

91. g. I. -^Offence against 

opium laws . — The offence of unlawfully being in pos- 
session of smuggled opium is an offence exclusively 
cognisable by a Magistrate of a district or of a division 
of a district, as representing the Zillah Magistrate 
refeired to in Regulation XXI of 1827, section 7. 
No other Magistrate or Court has now jurisdiction to 
hold a preliminary inquiry into, or to try a person 
accused of, such an offence. Beg. v. BCira Jiva, 7 
Bom , Cr , 59, approved , and the Court's reply, No, 
1231 of 19th August 1867, to the Khandesh Sessions 
Judge's reference No. 702 of 1867, dissented from. 
Reo-. V. Laehu vaead Sakeu . 8 Bom., Or., 118 

But see Rio. v. Saeu Dadabhai . 9 Born,, 168 

92. s, 10 . — Breach of rules 

for sale of opium . — A conviction and sentence by a 
full-power Magistrate for breach of the rules for the 
retail sale of opium under Regulation XXI of 1827 
(Bombay), section 10, annulled for want of jurisdic- 
tion, as the Zillah Magistrate alone was empowered to 
enforce the penalty, Reo. v. Sabu vabab IUvabi 

[8 Bom., Cr., 89 

Reo-. o, Gania bin Bapu . 8 Bom., Or., 60 

98 . — Cattle Trespass Act, III of 

1867, s. 13 . — Act XVIX of 1862. — The repealing 
section of Act XVII of 1862 did not affect the 
powers of a Subordinate Magistrate under section 
13 of Act III of 1857. Reo. v, Kassamia 

[1 Bom., 100 

« 

94. Act Xril of 

1862 — The latter portion of section 13 of Act 111 
of 1857 having been repealed by Act XVII of 1862, 
— BCeld that the offences created by that section 
might bo dealt with by the ordinary criminal tribunals, 
subject to the provisions of the Code of Criminal 
Procedure. Reg-, v, Mathue PubshotAm 

[4 Bom., Cr., 13 

96. — — A Magistrate can- 

not, under section 13, Act III of 1857, pumsh, except 
for an act of forcible opposition to the seizure of 
cattle damage feasant, Hiebs v, Seeehubee Roy 

C7W.B.,166 

96. - — — — — - s. 18 . — Criminal Pro* 

oedure Code, 1861, s. 21. — By virtue of section 21 of 
the Criminal Procedure Code, a Subordinate Magis- 
trate of the first class had jurisdiction to try an 
offence under section 18 of Act III of 1857 (CSittle 
Trespass Act), there being no provision in that Act 
as to the authorities by which offences committed 
under it were to be tried. Reg*, v. Gang a kom 
Mhasu 6Bom., Or., 18 

97 , — *...1 — ^ — ChiowMdar s Af aintenance 
of fibowTcidar on chakeran land,-*^A. Magistrate can 
maintain a chowkidar in the possession of hia 
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Chowkidaxs — continued, 
cliakeran land ii e,, land set apart for Ms snbsistence 
by bis zemindar) Any such order of the Magistrate 
is appealable to the Superintendent of Police. Qttebn 
«. Zbmxnpab ox C 0 X. 00 NQ- . 1 W. B., Or., 12 

lUegal eoiifineme3it.--Dep«% 

Mngxstraie^ Poioer of . — The offence of illegal con- 
finement for more than ten days is triable only by the 
Court of Session or by the Magistrate of the distnct, 
but not by a Deputy Magistrate, Qubek n. KoMiri. 
Mastjbb . * • . 7 W. B„ Cr,, 13 

Mad. Act III of 1866 

(offences against special and local laws).— 
Offences under Act XIII of 1859. — ^Madras Act III 
ot 1865 authorises every Magistrate to take cognis- 
ance of offences against Act XIII of 1859. Anont- 
Mous . . • . .4 MaA, Ap.5 64 

% 

IDO, — — Criminal Pro ^ 

cediire Code* 2869, — Schedule — Madras Act III of 
^S63 — ^The jurisdiction conferred on Magistrates in 
the Madras Presidency by Madras Act III of 1865 
is not onsted by the schedule to the Code of Crimmal 
Procedure as amended hy Act VIII of 1869 Akony- 
Mous ..... 7 MaA, Ap., 6 

101 . — Pfatice Deputy 

Magistrate. — Madras Pohce Act (Act XXIV of 
1869), s. 60 — By Madras Act III of 1865 a Hative 
Deputy Magistrate has power to try pohce -officers 
above the lank of a private charged with offences 
under the Madras General Police Act (XXIV of 1859), 
notwithstanding the proviso in section 60 of the 
atter enactment. ANOEyMOTJS 

[4 MaA, Ap., 64 

102. Pepeal of Act 

XVI of 1874. — Mepeal, 'Effect <ff — The repeal of 
Madras Act III of 1865 by Act XVI of 1874 has not 
depnved Magistrates in the Madras Presidency of 
jurisdiction over offences created by special and local 
laws thereby given to them. Reg. u. Kakdakoba 

[I. Ii, B., 1 MaA, 223 

103. Criminal Pro- 

cedure Code, 1872, s, 8, — Act XVI qf 1874,-- Special 
and local laws — Madras Act III of 1865 declared 
every Magistrate m the Madras Bi'esidency authorised 
to take cognisance of every offence committed agamst 
any special or local law then in force m the said Presi- 
dency, notwithstanAng any provision to the contrary 
in any Act or Regulation then existing, and also of 
any offence against any special or local law which 
might thereafter be passed, unless such law should 
make the effences to which it might refer punishable 
by some other authorities therein specially mentioned. 
The effect of this Act was to remove the restrictions 
imposed hy special or local laws theretofore passed, 
and to enable Magistrates withm the hmits of their 
ordinary powers to deal with offences punishable 
under any such special or local law, notwithstanding 
the spe(^ or loc^ law indicated a particular tribunal 
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10. SPECIAL ACTS— 

Mad. Act III of 1865 (offences against 
special and local Islws}— continued, 

as alone competent to try such offences, and to confer 
upon them 3 unsdiotion also m the case of any special 
or local laws that might be passed after the enact- 
ment of Act III of 1865, unless jurisAction was in 
any such later law specially confeired upon some 
other authority. Section 8 of the subsequent enact- 
mentj Aet X of 1772 (the Criminal Proc^ure Code), 
hmited the jurisdiction of Subordinate Magistrates 
over offences punishable under special and local laws, a 
third class Magistrate's 3 U 1 is Action being restricted 
to the trial of offences punishable under such laws 
with less than one year's imprisonment, while a 
second class Magistrate's jurisAction was similarly 
restricted to the tinal of offences punishable with less 
than three years' imprisonment. Act XVI of 1874, 
while repealing Act III of 1866, left unaffected the 
jurisdiction of the Subordinate Magistrate under that 
Act so far as it still remained in existence as limited 
hy the provisions of section 8 of Act X of 1872 
(Criminal Procedure Code). Empebss v, Aohi 

[I. Ii. B., 2 MaA, 161 

104. MaA Beg. XI of 1816, s. 

10. — Village Magistrate — Pine for abusive lan- 
guage, — A Village Magistrate has no jurisdiction to 
impose a fine upon a person who uses abusive language 
to the Village Magistrate in the course of a trial under 
section 10, Regulation XI of 1816 Anonymous 

[6 Mad., Ap., 32 

105. MaA Beg. IV of 1821.— 

Village Magistrate — Sheep-stealing — Mad Beg, 
XI of 1816 — Sheep-stealing, when the value of the 
sheep is less than a lupee, is cognisable by a Village 
Magistrate under Regulation IV of 18%l^as a petty 
theft but a sentence of fine by a Village Magistrate 
in such cases is illegal. Queen v, Boya Linoa 

[I. Ii. B., 6 Mad., 268 

106. Merchant Seamen’s Act 

(I of 1869), s, 83. — European British subject, — 
Criminal Procedure -Code, 1872, s. 72, — A Magis- 
trate IS not empowered to try a European Biitish 
subject under clause 5, section 83 of Act I of 1859 
(The Merchant Shipping Act). See section 72 of the 
Criminal Procedure Code, 1872. Anonymous 

[4 MaA, Ap., 23 
Anonymous , • . 7MaA, Ap., 32 

107. — Penal Code, s. 174. — Offence 

in contempt of Court, — A Magistrate can take cog- 
nisance of an offence under section 174, Penal Code, 
committed against his own Court. Queen v Guoun 
Missbb * . . . 8W. R., Or., 61 

•108. — s. 2AZ.Subordin 

node Magistrate, — Illegal gr atif cation,— A Sub- 
ordinate Magistrate of the second class is not compe- 
tent to initiate a charge, under section 213 of the 
Penal Code, of accepting an illegal gratification to 
screen an offender. Omeit Ram 'o, IS’onao Ram 

[6 W. B., Or., 90 
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Penal Code — continued, 

109. B. 392.— 

-^De'j^uty Magistrate^ Potoer of — A charge of 
robbery, under section 392 of the Penal Code, is, 
under Act VIII of 1866, triable only by the Court of 
Session, or by the Magistrate of the district, but 
not by a Deputy Magistrate. Madhttb Ghosb v, 
Bctxbtb Mbtea , . .7 W* B., Cr., 11 

110. s. 4BS,^I)e^uty 

Magistrate, Power of. — A Deputy Magistrate has no 
jurisdiction in the case of an offence coming under 
section 458 of the Penal Code. Queen v Shabby 

[1 W. B., Cr., 84 

111 . as. 380, 458, 459 

^Lurking house-trespass hg night with aggravat- 
ing circumstances. — A Deputy Magistrate has no 
power to convict of theft (section 380, Penal Code), 
where the offence charged is lurking house-trespass 
by night with aggravating circumstances (sections 458 
and 459, Penal Code), but must commit on the latter 
charge, Puban Tblbb v. Bhuttoo Dojcb 

[9 W. B., Cr., 5 

112. S, 4nX.’-Porged do- 

cument — Power to commit for forgery produced 
before the Collector. — Where a forged document is 
put in evidence before the Collector, the power of 
commitment rests with the revenue authorities, and 
does not under any circumstances extend to the 
Magistrate. Gotebnmbnt v. Hungkssub Sbin 

[1 Ind. Jur., O. S., 11 

113. — s.* 609,^Maktng 

indecent gestures to annoy — Offences coming under 
section 509 of the Penal Code are triable by the 
Magistrate of the district only. Kubbeb v. Jbcoo- 

Noo . . » , .7 W. B., Cr., 52 

114 . Police Act V of 1861.— 

Criminal Procedure Code, 1861, s. 13 $. — Offence 
under local Act. — A Magistrate is competent, under 
section 133 of the Code of Criminal Procedure, to 
direct an inquiry to he made by a police officer into 
an offence punishable under a local Act, such as the 
Pohce Act. Queen v. Pbankisto Pab 

[14 W. B., Or., 41 

115. S. 29. — Deputy Ma- 

gistrate — Power of fine. — A Deputy Magistrate 
exercising the full powers of a Magistrate has juris- 
diction, under section 29, Act V of 1861, to fine 
police officers for violation of duty Anonymous 

[4W.B., Or., 2 

110. Magistrate . — 

Sp&^ions Judge.-^A. Magistrate only, and not a Ses- 
sions Judge, has power to try cases under section 
29, Act V of 1861. IlTDBOBBB THABA V. QUEBN 

[IW. B., Cr.,6 

117 , Post Office Act, XIV of 

1866, s. 47. — Subordinate Magistrate . — A Subor- 
dinate Magistiate has jurisdiction to^ry a prisoner for 
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Post Office Act, XIV of 1866, s. 47— co?i* 

tinned, 

an offence under section 47 of the Indian Post Office 
Act (Act XIV of 1866). Rbo. v, Vithu bin Malbu. 

[5 Bom., Cr., 30 

118, Post Office Acts, XVII of 

1854 and XIV of 1866, s. 48. — Magistrate, Obli- 
gation of, to commit , — On a reference by a Sessions 
Judge in reviewing the monthly magisterial returns, 
— Meld that a conviction and sentence recorded by a 
Magistrate under section 50 of Act XVII of 1854 
(corresponding with section 48 of the Act of 1866) 
were illegal,’ as the Magistrate had no jurisdiction 
finally to dispose of the case, hut was bound to com- 
mit it for trial before the Court of Sessions. Bbo-. 
V, ArMABAM TAMAN BhANUABKAB 

[3 Bom., Or , 8 

na Bailway Act, XVIII of 

1864., SB, 17, 36.— Row Peg XII of 1827, 
ss, 6, 41 . — By section 35 of the Railway Act, dis- 
trict police officers in the Presidency of Bombay 
could punish to the extent of the power conferied 
upon them in petty offences, any offence made punish- 
able under the Act by fine not exceeding B21. But 
section 6, Regulation XII of 1827 (authorising the 
appointment of district police officers), and section 
41 of the same Regulation (defining the liniHs of 
their jurisdiction), being both roiipaled by Act XVII 
of 1862, — Meld that a Subordinate Magistrate had 
no jiuisdiction to impose a fine under section 17 of 
the Railway Act. liBa, v. Tbibhutan Isitwab 

[3 Bom., Cr., 64 

120, — S. ^6,’^Madras Act 

I II of 1865.— Magistiates of all giades aie, under 
Madras Act HI of 1865, competent to try persons 
charged with offences under section 26 of the Rail- 
way Act, XVIII of 1854. Anonymous 

[4 Mad,, Ap., 9 

Anonymous . , . 6 Mad., Ap., 41 

The schedule to the Criminal Procedure Code, 
1869, made no alteration m this respect Anony- 
mous 7 Mad., Ap,, 8 

121, Conviction by 

full-power Magistrate — Meld that a conviction by\i 
Magistrate with full powers under section 26 of the 
Railway Act was illegal for want of jurisdiction. 
Rbo. V . Lakshman Babaji . 3 Bom., Cr., 10 

122, Begistration Act, 1866, ss. 

91 & 95 .^ — Committal to Sessions Judge *^iield 
that the committal of the accused to the Court of 
Session by a Magistrate for trial on a charge under 
section 91 of the Registration Act (XX of 1806) 
was legal as being within the powers of the Magis- 
trate. The Sessions Court was accordingly directed 
to try the accused. Rbo. v, Ratxojibat bin II a v- 
MANTOAV * • , , ,6 Bom., Cr., 7 

123, — - Begistratlon Act, 1877, s, 

83, — Criminal Procedure Code, s, 29 . — JunsdUtion 
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Eegistration Act, 1877, s. SZ— continued, 
of second class Magistrate — Section 29 of the Code 
of Cnminal Procedure, 1882, does not affect the 
juiisdiction given to a second class Magistiate hy 
section 83 of the Eegistration Act, 1877, as amended 
bv Act XII of 1879. Queen-Empeess « Keishna 
[I. L. E., 7 Mad., 847 

X24. Salt laws. — Criminal Proce- 

dure Code, 1861, s 21. — Cases under local laws — 
A Magistrate is hound, mth reference to section 21 
of the Code of Criminal Procedure, to proceed m the 
investigation of cases arising under a special law 
(such as the Salt Law), according to all the piovi- 
sions of the Code of Crimmal Procedure. Queen ® 
Abdooi* Azebz Khan . . 14 W. E., Or., 36 

125 . Stamp Act, 1869, s. 43. — 

Magistrate authorised ly Collector to prosecute,-^A 
Magistrate, who has been authorised by the Collec- 
tor of a district, under section 43 of the Stamp Act, 
to prosecute offendeis against the stamp laws, is not 
competent also to try persons whom he prosecutes. 
The Collector should appoint some person other than 
a Magistiate to conduct the prosecutions Empeess 
V, GANaAHHua Bhtjnjo . I. L. B., 3 Calc., 622 

[2 C. L. B., 179 

120. "WTupping. — Second class 

Magistrate — Sentence of whipping, — Code of Cri- 
minal Procedure (Act X of 1872), (Act X of 
1889), ss 2 and 32 — ^A person appointed a Magistrate 
of the second class under Act X of 1872 is incompe- 
tent, since the coming into force of Act X of 1882, to 
pass a sentence of whipping, unless he is specially 
empowered so to do accord^mg to the provisions of 
section 32 of the latter Act. Empeess v , Bhao- 
yanta' Bayji . . . I. L, B., 7 Bom., 303 

127. Witness. — Money deposited 

as expenses of witness, Order as to — Order to credit 
money deposited under Criminal Procedure Code, 
1861, s 228, to Government. — ^A Magistrate has no 
3 urisdiction to order a sum of money, deposited un- 
der section 228 of the Code of Criminal Procedure, 
for the lefund of which an application was made, to 

credited to Government. Anonymous 

[6 Mad., Ap., 9 

MAHOMEDAM ECCLESIASTICAL 

LAW. 

See REiiiaioN, Oppencbs beuatinq- to— 

[I. L. B., 7 AIL, 461 

MAHOMEDAM FAMILY ADOPTlEG 

aacmDXT customs. 

See Hindu Law— Custom — ^Mahomed - 

AN3 . . I. L. B., 3 Calc., 694 

MAHOMED AH LAW. 

1. Extent of. — Peligion , — ^Although 

the Mahomedan law, pure and simple, is part of the 


MAHOMEDAH LAW.— Extent of— conti- 
nued, 

Mahomedan religion, it does not of necessity bind 
all who embrace the Mahomedan creed Mahomed 
SiDioK V, Ahmed. Abdula Haji Abdsatae v, 
Ahmed ... I. L. B., 10 Bom., 1 

2, Authorities on Mahomedan 

law. Value of. — Mule of interpretation — It is a 
genexal rule of interpretation of the Mahomedan 
law that in cases of difference of opinion amongst 
the jurisconsults Imam Ahn Hamfa and his two dis- 
ciples, Qazi Ahu Yusuf and Imam Muhammad, the 
opinion of the majority must be followed; and in the 
apphcation of legal principles to temporal matters, 
the opinion of Qazi Ahu Yusuf is entitled to the 
greatest weight. Abdul Kadie r Salima 

[I. L. K., 8 AU., 149 

3 . Doubtful point of law.— 

of interpretation. — Practice of Court, — Wheie by 
writers of the highest authority on the law of a par- 
ticular sect a point of law is admitted to he doubt- 
ful, regard should be had to the practice of the 
Couits. Daim V. Asooha Bbbbe . 2 H. W., 360 

MAHOMEDAH LAW— CUTCHI ME- 

MOHS. 

See Cases undbe Hindu Law— Inheeit- 
ANCB — Special Laws — Cutohi Me- 

MONS. 

1 . Hindus.— Wills Act, s 2. 

— Prolate of will. — Cutchi Memons are not Hindus 
within the meaning of section 2 of the Hindu Wills 
Act (XXI of 1870), and, therefore, probate to take 
effect throughout}, India cannot be granted in the 
case of a will of a Cutchi Memon testator Cutchi 
Memons are Mahomedans to whom Mahomedan law 
IS to be apphed, except when an ancient and invari- 
able special custom to the contrary is established. 
In eb Ismail . . , I. L. B., 6 Bom., 452 

2. Law of inheritance appli- 

cable to. — In the absence of proof of any special 
custom of inheiitance, the Hindu law of inheritance 
apphes to Cutchi Memons. Ashabai v, Tyeb Haji 
Rahimtulla . . . I. L. B., 9 Bom., 115 

Abdool Cadue Haji Mahomed v. Tuenee 

[I. L. B , 9 Bom., 158 

'MAHOMEDAH LAW— AOKHOWLEDG- 

MEHT. 

1 . Acknowledgment by father. 

—PJffect of acknowledgment of son or daughter , — * 
According to Mahomedan law, the acknowledgment 
of a father renders a son or daughter a legitimate 
child and heir, unless it is impossible for the son or 
daughter to be so. Oomda Bibbs v, Jonab Ali 

[6 W. B., 132 ; 3, Jur., H. S., 143 

Ruzbblun Bbebbb 13 , Omdah Beebes 

[10 W. B., 469 

WUHEEDUN V, WUSBB HOSSEIN 

* [15 W. B., 4Q3 
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MEISTT.—Aclsnowledgnient by fatber— 

continued^ 

2. — jEffect of acknow- 

ledgment of son — According to Mahomedan law, tlie 
acknowledgment of tlie father renders the son a 
legitimate son and heir, whether the mother was oi 
was not lawfully married to the father Ntjjm- 
OODBEN Ahmeb V. Ztthooexxn . 10 W. B., 45 

3 . JProof of legiti- 

macy^ — Inference — The Mahomedan law allows legi- 
timacy to he mferred from circumstances without 
direct proof Mahomed Goxjhxjb Adi Khan v. 
Habeatoonissa • . 2 W. B., 52 

Upheld on the facts by the Pi ivy Council Hab- 

EBBOOLEAH V, GOEHHE ALEX KhAN 

[18 W. B., 623 

4, — — JProof of legiti- 

macy, — Marriage, — Inference, — According to the 
Mahomedan law, the legitimacy or legitimation of a 
child of Mahomedan parents may be presumed or 
inferred from cucumatanges, without proof, or at 
least without any direct proof, of a marriage between 
the paients, or of any toimal act of 'legitimation. 
Mahomed Baitkbb Hossbin Khan v, Shhbeoo- 
KISSA BbQ-UM 

[3 W, B., P. C., 37 ; 8 Moore’s I. A., 136 

5 , — JPremmytion as to 

cohahitaHon. — Legitimacy of issue — The Maho- 
medan law is very scrupulous in bastardising the 
issue of any connexion in which it can be shown by 
presumption that there has been cohabitation and 
acknowledgment of paternity Boshttn Jehan d, 
Enaet Hossein. Enaet Hossein V Roshtjn 
Jbhan . . . 5W. B,, 6 

Affirmed by Privy Council m Khajooboonissa v, 
Rowshan Jehan . I. Ij, B,, 2 Calc,, 184 : 

26 W. B., 36 : Ii. B., 3 I. A., 291 

0 , JPresum^tion of 

mariiage, — Onus yrobandi — According to the Ma- 
homedan law, a public acknowledgment of paternity 
will of itself raise a presumption of marriage between 
the person who makes it and the mother of the child, 
without the father specifically connecting his pater- 
mty with any particular woman To rehut tins pre- 
sumption the onus of proving the impossibility of 
the marriage is on the other side. Rook Beq-hm 
WAEAGOWHtTB Shah . . 3 W. B., 187 

7. — Legitimacy of son, 

— ^An acknowledgment by a Mahomedan that a certain 
person is his son is not primd facie evidence of the 
fact which may he rebutted, but establishes the fact 
acknowledged. Such acknowledgment is valid when 
the ages of the parties admit of the relationship 
between them, and where the descent of the party 
acknowledged has not been already established from 
another In the mateeb oe the petition oe 
KAJIB tTNNISBA , . 4 B* Xi. B., A* C., 65 

JTaibhn V. Kitjheboonissa , 12 W. B., 497 

affirming, on appeal, Nhjbebopnissa d, Zitmeebhn 

[IIW.B.,426 


MAHOMEDAN IiAW-ACKNOWEEBa-. 

MENT.— AcRnowledgment by father-^ 

continued 

Lresumpiwn of 

legitimacy, — In the case of a Mahomedan child born 
in wedlock, there being no reliable evulonco to show 
why the oidmary presumption should not prevail, it 
must he deemed the child of the husband Jeswdnt 
S iNGJEB XJbbx Singjee 1?, Jet Singjee XJbbx 

SiNGJEE 

[3 Moore’s I. A., 245 : 6 W. B., P. 0., 46 

9. Presumption as to 

legitimacy of son — Cmtom of primogeniture, — Ob- 
servations on the law laid down by the Privy Council 
regarding the presumption of legitimacy which 

arises, under the Mahomedan law, in the absence of 
proof of mairiage, when a son has been umfoimly 
treated by his lather and all the members of the 
family as legitimate. MuHAMMiD Ismaie Khan 
1?. Fidayattjnnibsa . I. Ii. B., 3 All., 723 

10. Legitimacy of 

son -—Presumption of marriage — Where a son has 
been uniformly treated by his father and all the 
members of the family as legitimate, a presumption 
arises under the Mahomedan law that the son’s 
mother was his father’s wife. Khajooboonissa 'T. 
Rowshan Jbhan 

[I. Xi. B., 2 Oalc., 184 : 26 W. B., 36 
Xi. B., 3 1. A,, 291 

Affirming decision of High Court •in EoantTN 
Jehan V, Enaet Hossein, Bnaet Hossein f> 
Roshtjn Jehan . . . ,6 W, B., 5 

11 . Ac'knowledgment 

of children as sons — The acknowledgment and re- 
cognition of children by a Mahomedan as his sons, 
giving them the status of sons capable of inheriting 
as being of legitimate buth, may, without proof of 
his express acknowledgment of them, ho inferred 
from his treatment of such children, provided that 
certain conditions negativing this relationship arc 
absent. The question whetliei such acknowledg- 
ment should be piesumed or not, depends on the cir- 
cumstances of eaeb particular case Ashufood- 
dowlah Ahmed Jlossein Khan v. Kyder JBfossem 
Khan, 11 Moore* s L A , 94, lef erred to and followed 
Mahammad Azmat Aei Khan v, Laeei Begum 

[I. B., 8 Calc., 422 

Xt. B., 9 X. A.| 3 

12. — Presumption of 

marriage . — ^According to Mahomedan law, mere eon- 
tmued cohabitation without pi oof of marriage or of 
acknowledgment is not sufficient to raise such a legal 
presumption of marriage as to legitimise the offspring. 
Marriage and acknowledgment may bo presumed, but 
the presumption must be one of fact, and, as such, 
sub-ject to the application of the ordinary rules of 
evidence. A subsequent marriage, so far f i om raising 
the presumption of a prior marriage, primit fame at 
least excludes that presumption. Ashbuefoodoweah 
Ahmed Hossein d, Hxdhb Hossein Khan 

[7 W. B., B. O., 1 ; 11 Moore’s I, A.; 94 
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MAHOMEBAN* DAW— ACKKOWDBDG- 

MEISTT.— Acknowledgment by father— 

continued^ 

13^ - - — Mn ,i„ I... 'Validity oJ \ — 

Acknowledgment of son — Where in a transaction 
With a third party A, describes J&. as his son, and B 
speaks of A, as his father, ^the acknowledgment of 
sonship is complete and formal, and, under the Ma- 
homedan law, conclusive against all parties. KuBO 
Kant Box Chowbhby t?. Hahatab Bibbe 

[20W.B.,ie4 

14, — . .. Legitvmation of 

offspring Ig acknowledgment, — The acknowledgment 
and recognition of a natural son by a Mahomedan as 
his son gives him the status of a son capable of in- 
heriting as a legitimate son, unless certain conditions 
exist. Mahomed A%mat Ah Khan v, Lalh Begum, 
J, L. M, 8 Calc., 422, referred to. Whether the 
offspring of an adulterous intercourse can he legiti- 
mate by any acknowledgment is an open question. 
Sabakat Hosseiu u. Mahomed Ytrsxrr 

[D D. B., 10 Calc., 663 
A.,31 

15- -■■■' ' '■ Legitimacy — 

^Effect of acknowledgment of sonshig — Held by 
Pbtheeam, C. J., that, according to the Mahomedan 
law, the effect of an acknowledgment by a Maho- 
medan that a particular person, born of the acknow- 
ledger’s wife before marriage, is his son mfact, though 
the acknowledger may never have treated him as a 
legitimate son or intended to give him the status of 
legitimacy, is to confer upon such person the status 
of a son capable of inheriting as legitimate, unless 
conditions exist which make it impossible that such 
person can have been the acknowledger’s son in fact 
Ashrufooddowlah Ahmed Hossetn Khan v JECyder 
JSossem Khan, 11 Moore^s L A ,94, Mohammad 
Azmat All Khan v. Lalh Begum, I, L, M ,8 Cole , 
422$ and Sadakat Sosseinv Mahomed Yusuf, L L 
B , 10 Calc», 663, referred to. In a suit for posses- 
sion, by nght of inheritance, of a share of the pro- 
perty of a deceased Mahomedan by a person alleg- 
ing himself to be a son of the deceased, the defend- 
ants pleaded that the plaintiff was not a son, hut a 
stepson, having been born of the deceased’s wife be- 
fore her marriage. The plaintiff filed certam letters 
and other documents in which the deceased m express 
terms referred to him as his son, and he contended 
that these references amounted to acknowledgments 
of him as a son made by the deceased, which, under 
the Mahomedan law, entitled him to inherit as 
a legitimate son. Seld by Petheeam, C J (Beod- 
HT7EST, L, dissenting), that the acknowledgment by 
the deceased of the plamtiff as his son in fact con- 
ferred upon the latter the status of a legirimate son 
capable of inheriting the deceased’s estate, although 
tl^ evidence showed that the deceased never treated 
him as a legitimate son, or intended to give him the 
status of legitimacy, ffeld hy Beodhdest, L, contra, 
that the documents above referred to did not show 
more than that the deceased regarded the plaintiff as 
h» ^pson; that the plamtiff was never called his 
son except hy courtesy and in the sense m which a 
l^popeau would ordinarily describe his stepson as 
ms sQUj and that there was no sufficient evidence of 


^MAHOMEDAJSr LAW— ACKBrOWIdSDG- 
MEISTT,— Acknowledgment by father — 
continued, 

the acknowledgment from which an inference was 
fairly to he deduced that the deceased ever intended 
to recognise the plaintiff and give him the status of 
a son capable of inheriting Sadakat BLossem v*, 
Mahomed Yusuf, I L, B, 10 Calc,, 668, referred to. 
Mahammab Ablahbab Khan -r, Mahammad Is- 
MAiir Khan . . I. L. B., 8 AU., 234 

16. .. — M . I Mode of ackmw* 

ledgmeni, — In order to an acknowledgment of pater- 
nity legitimatmg children under the Mahomedan law, 
the declaration ought to be clear and distinct in 
respect to each child ; and the children, or those of 
them who have reached years of discretion, ought to 
come forward and acknowledge their father, Kbdab- 
NATH ChUCKEBBTTTTX V. DONZEIBB 

[20W,B.,352 

17. - Form of acknow- 

ledgment. — Evidence of marriage, — The acknowledg- 
ment need not be of such a character as to be evi- 
dence of marriage, WUHEEBBN V WtJSEE HOSSEIN 

[16W.B.,403 

18. - Legitimacy of 

children.-^ Presumption as to marriage — Where a 
Mahomedan lady sued foi a declaration of the vali- 
dity of her marriage with the man with whom she '' 
had hved, and of the legitimacy of their children 
and relied upon the position which her reputed 
husband gave her during his lifetime in his family 
and on his treatment of their children, — Beld, fol- 
lowing Privy Council in Ashrufooddotolah Ahmed 
Sossein Khan v. Myder Mossein Khan, 11 Moore's 
I A, 94, that, though the presumption of legitimacy 

follows from the bed,” and legitimacy may be infei- 
red from the treatment shown during lifetime to a 
woman and her children, yet a Court, in dealing with 
this subject, would not be justified m making any 
presumption of fact which a rational view of the 
principles of evidence would exclude , and that, as the 
force of presumptions of fact must vary wuth vary- 
ing circumstances, — and in the present case the cii - 
cumstanceswerc all such as to throw the Conit upon 
direct evidence rather than upon presumptions, — the 
Court could not, in the absence of substantive evi- 
dence, allow tbe claim The appeal was accordingly 
dismissed. The circumstances above referred to, as 
throwing the Court upon direct testimony, weie, 
that the lady herself was in the suit and might have 
given her evidence , that a vahd Mahomedan marriage 
must always be made m the presence of witnesses, 
who might have been summoned as witnesses, 
together with tbe officiating mollah or kazi ; and 
that the evidence of one such witness, who had been 
called, actually threw doubt upon itself. Btjtoobhn 
V, Koolsoom, BtJTOOLxrN V, Lloxb 

[26 W. B., 444 

— — Illegitimate son, 

'^Informal acknowledgment. — Tbe son of a 
Mahomedan hy a slave girl, if acknowledged by lug 
father, is entitled to the same share as the son of a 
lawful wife. The acknowledgment of a son by a 
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MAHOMED DAW-^ACKHOWIiEDO*# 

MENT.— Ackaowledgment by father — 

continued* 

Mahomedan need not be a formal actnowledgment * 
if it can be made out from his acts and conduct, it 
will bo sufficient. Wawhli-a f). Miean Sahbb 

[2 Bom., 286 

20. — — Legitimacy of 

child, — N'otwitbstandmg Mahomedan law, a Court 
of Justice cannot pronounce a child to be the legiti- 
mate offspring of a particular individual when such 
a conclusion would be contrary to the course of 
nature and impossible. AsHEtrr Ai<i v, Ashad Am 

[16 W. K., 260 

21 . Acknowledgment by bro- 

ther. — brotherhood. — Nasah. — Illegitimacy — A 
man cannot acknowledge a brother so as to establish 
the nasab. Shahebzadi BEauM: v. Himmut Ba- 
HADTJB 

[4 B. D. B., A. C., 103 ; 12 W. B., 612 

S. C affirmed on review, Bahadoob 

Shahazaba Beottm • . 14 ’W. B., 126 

22. — — Validity of 

mlcnowledgment. — Insufficient acJcnowledgment, 
JSaffect of — The plaintiffs, E, and Af., were the ille- 
gitimate son and daughter of B., a Mahomedan 
woman. E died, and after his death the plaintiff 
sued his widow and M to recover his share of the 
property of B , which he claimed as co-heir of E. 
He relied upon a recital in a petition in which E., 
the plaintiff, and M., describing themselves as the 
son and daughter of B., had prayed for a certificate 
under Act XXVII of 1860. Meld that this was not 
such an acknowledgment of the plaintiff by E, as to 
constitute between them the status of full brother- 
hood and heirship by Mahomedan law. Semble, — - 
The acknowledgment by one man of another as his 
brother is not by Mahomedan law valid so as to bo 
obligatory on the othei heirs, but is binding against 
the acknowledger. Himkut Bahadub v. Shahbb- 
ZABi Bbghtm 

[13 B. Ii. B., 182 : 21 W. B., 113 
L. B„ 1 1. A., 23 

Affirming decision of High Court in preceding 
case. 

MAHOMEDAE- DAW— BILE OF EX- 

CHAEGE. 

■ — Notice of dishonour. — Kotice of dis- 

honour of a bill of exchange is not necessary by 
Mahomedan law. GAPiifATH v. Abbas Hossein 

[7 B. D. B., 434, note 

MAHOMEDAE DAW— OOETBACT. 

L Consideration. — Belationship . — 

By Mahomedan 3aw an agreement to pay an annuity, 
though signed and registered, has not the effect of 
a deed in English law, hut requires a consideration 
to support it. The relationship existing between 
cousins is not a sufficient consideration to support 
such an agreement. Jaeab Abi Hizam Abi v* 
Ahmad Am Imam Haidaebaksh 

[6 Som., A. C., 37 


MAHOMEDAIT law— COHTBACT—oob- 

tinned* 

2, — Mortgage. — Bedemption of sepa’^ 

rate mortgagee from debt. — The rule that if tho 
owner of different estates mortgage them to one 
person separately for distinct debts, or successively 
to secure the same debt, tho mortgagee may insist 
that one security shall not be redeemed alone, applies 
to a Mahomedan mortgage. Vithad Mahadbv ■»* 
Daub valab Muhammad Husbk 

[6 Bom., A. C., 90 

MAHOMED AE DAW— CDSTODY OF 

WIFE. 

See Habeas Coepus. 

[13 B. D. B., 160 

"" "" Bights of mother and hnshand.-^By 

Mahomedan law the mother is entitled to the custody 
of a female child, although married, until she has 
attained puberty, ‘^hero a husband applied that bis 
wife, stated in the return to a writ of habeas corpus 
to be ** an infant under the age of sixteen years, to 
wit of the age of eleven years or thereabouts,^* 
might be delivered over into his custody, tho Court, 
on the ground that she had not attained the age of 
puberty, and that her dower had not been paid, 
refused to order bei to be taken from the custody of 
the mother, although (the mother had taken her 
a’way secretly, in tho ahsenco of her father and hus- 
band from Ban dan, where they were all living 
together, to Calcutta. In the mattee oe IChatua 
Bibi . . . . , 6* B. D. B,, 667 

See In the mattee oe Mahim Bibi 

[13 B. D. B., 160 

MAHOMEDAE DAW-CDSTOM. 

1 , Xazi, Appointment of. — Mere* 

ditary office^ Grant of. — In the ahsenco of an 
established local custom to that effect, the office of 
Kazi is not hereditary. Queere ^ — Whether such a 
custom would be valid. Jamai. wabab Ahmed t?. 
Jamab wabad Jaxiab . D D. B., 1 Bom., 633 

2, Custom of right to eject on 

sale. — Lease. — Sale by lessor. — A Mahomedan resid- 
ing at Zanzibar let a house situated there to the 
defendant, to he held by the latter as long as he 
pleased, under a lease in which he (the lesso^ stipu- 
lated never to remove the lessee. The plaintiff subse- 
quently, with full knowledge of the lease, purchased 
the same house from the lessor, and as such purchaser 
sued to eject the defendant. Tho plaintiff tendered 
evidence to show that by the custom of Zanzibar the 
defendant's tenancy was determined upon the sale by 
the landlord. This evidence was refused. Meld that 
the alleged custom, even if proved, was invalid. It 
was unreasonable, as enabling a man, after having- 
granted a lease, to deprive the lessee of the entim 
benefit of his lease. DbSouza v. PBSrAWi Dhan^i- 

.... D D. B., 8 Bom., 408 

a — - — - — Exclusion from inkeritanoe 
of females by sons.— Zu&w.— of Bat* 
gat.^-^'Mahomedan rel\gion.*~*”Mindu late qf in*, 
her dame. — Evidence necessary to support valid 
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SIAHOISIED^ law— custom:.— E xolu- 
from inUontancse of femalos by sons 

— coniinmed. 

cmtom -^k claim by the widow of 5 , Ravuthan, a 
^abi ot Falgat, and her daughters, for their shares of 
his estate under Mahomedan law, was opposed bv 
other members of the family, who pleaded that 
accortog to a special custom obtaining among the 
Kavuthans of that part of the country adopted from 
Jlmdu law, females are excluded from inheritance if 
sons or sons^ sons exist In two instances it was 
proved that women of this class had obtained shares 
under Mahomedan law by suits without this plea 
^ving beeu put forward. The District Munsif 
described these cases as interruptions, and found on 
the evidence that the custom was pioved On appeal 
decree was confirmed by the Suboidmate JMge. 
Mold that no valid custom was established bv the 
evidence. A custom to be valid must be consciously 
accepted as having the force of law. Mieabivi I 

VELLAYAirm . . I.L.E.,8Mad., 464 

Z of estate in cases of 

estate Reg XI of 

^ i5^)^>.~The family usage 

that a zemindari has never been separated, but has 
devolved entire on every succession, though pioved 
^ have existed as the custom for many generLons, 
^11 not exempt the zemmdari from the operation 
of Eegulation XI of 1793, which piovides in case of 

among the 

^irs of the d^eased according to the Mahomedan or 
Hindu law. Begulaiion X of 1800 does not apply to 
zemmdans in which a custom prLails 
t^t the mheritauce should be indivisible, hut only 
jungle mehals and other eutue districts where 
local customs prevail, and therefore only partially 
and to tlmt extent, repeals Regulation XI of 1793 i 
Dbbpab Hosseiu- V Zfhooeoonitissa ’ 

[2 Moore^s I, A., 441 ^ 

MAHOMEBAIST LAW— debts. ^ 

&ee Debtor ae-r Crepitor 

[I. L. B., 8 All., 178 

See Cases tTEpEB Eepeesbetatite oe ^ 
DbOEA-SED Pebsok. t 

See Cases ttndee Sale in Execution on i 

DECREE— DbCEBES AGAINST EePRESBN- ^ 

TATrVES, P 

, Decree against heir of debtor. 
—Jiffect of decree against one heir -Under Maho- o 

medan law a decree against one heir of a deS c, 
detor cannot bind the other heirs Sitanath Das tt 

c. Rot LtrcmnrtrT Singh . UC.L.R,2e8 oi 


-.uaanujujBDAH- LAW— DEBTS -Got,.=„+ 
decree against one heir. Eflfeci ofZlZ. 

an intestate Mahomedan must enforce his 
claim against the estate in a suit properly framed for 
the purpose. Such a smt is properly fCe“®f all 

the Sr ? ‘hat particular portil of 

the estate which it is intended to charge 

pai-ties to It. The right of a Mahomed^ hmr claim! 

ancestor, who died 
udehted, is a right of representation only, and exeent 
he has no right to the property 

[L Is. B., 4 Calc., 142 : 2 C. L. B., 223 

Creditors of deceased neraon 
—Ahenaiion hy heir.— Farchaser from heir ^fMaho ' 
medan.-Lie pendem -The creditor ofT debased 

hll P'^rchaser for value, to whom it has I 

been alienated hy the heir-at-law, whether the aliena- 
tion has been hy absolute sale or by mortgage But 
where the ahenation is made during the pendency of 
1 “"™ the creditor obtain! a dewee fo 7 the 

payment of his debt out of the assets of the estate 
which have come into the hands of the heir at la w 

afftfrr 7:^ with noS IndTe 

^eeted by the doctrine of lu pendens. BazaWt 
Tattu^/an Mahomed Wajid v. 

[L L. B., 4 Calc., 402 ; L. B., 5 I A.. 211 

-phts of mortgagee -Tlso delKTdfeeS 
«yes estate Xt 

gives the creditg^* a priority over all persons wlm 
after his death purchase or take a morSo-e o/hi! 

eI 1^1 ;• l! 

Mortgage Banh i. toiA^HARi D^i 

[7 C. L. E., 460 


1 ,,?' Ta« „ Consent decree against one 
bexr, i^eet of.— air of deceased debtor —Intes- 

MaAoi»efa»_Aq,rese»i!«fio» of deceased 
_ Garth, G J'-A decree by conS 
^nst one heir of a deceased debtor cannot, undei the 
‘>“'1 “^e other heirs Per 
M^Kbt, Under the Mahomedan law, the estate 

^hte di^ffr*® entile, together with all the 

debts due feom and owing to the deceased. The 


deetsed Mahomedan cannot follow ImSe mt! 

^ purchaser W his iiX 

BazayetSosseinr Pooh Chund, L R,S I J s/J’ 

“si.'™ 

• o L. B., 447 

ttonsaU against mortfa!ee S^Zf‘^f 

recover Razayet Mossem v, RqoIi 
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MAHOMEDAN IiAW— DEBTS.-^ Credit 

ors of deceased person— 

Chund, L. M, 5 X, A > 211, followed. Kaesingh 
Bass u. Najmoobdin Hosseiit 

[L Ii. B., 8 Calc., 20 : 10 O. E. B., 225 

7. — Administration, 

Suit for — Suit hy creditor of deceased Mahomedan 
against his heir, — Sale in execution of decree. — After 
the death, of a Mahomedan, several of his creditors 
sued his widow and daughter, and obtained deciees 
against the assets of the deceased, which assets had 
come into the possession of the mother and daughter. 
In execution of these decrees pox tions of the property 
were sold thereupon two married sisters of the 
deceased, who lived with their husbands apart from 
the widow and daughter, sued as heirs of the de- 
ceased to lecover their shaies of the property sold. 
Keld that the property of the deceased having been 
attached and sold m payment of his debts, the plain- 
tiffs' suit must be dismissed. When a creditor of 
a deceased Mahomedan sues the heir in possession, and 
obtains a decree against the assets of the deceased, 
such a suit IS to be looked upon as an administration 
suit ; and those heirs of the deceased who have not 
been made parties cannot, in the absence of fraud, 
claim anything but what remains after the debts of 
the testator have been paid NuzeerunY. Ameerood- 
deen, 21 W JK„ 3 , Assamathemnessa Sihee v. JRoy 
Lutchmee^ui Smgh, I. L. It Calc., 142 ; Kishiour 
Khan v. Jewun Khan, 1 Bel. Key , 25, Khajah 
MidayuiooUah v Rai Jan Khanum, 3 Moore^s I A , 
295 s and Bazayet JSossein v. Booh Qhund, B. R , 5 
I A , 211, referred to. Muttyjan v. Ahmed Ally 

[I. L. B., 8 Calc., 870 : 10 O. E. B., 346 

8. Suit by creditors 

against representatives — Two of* the widows of a 
deceased Mahomedan sold a portion of his real estate 
to satisfy decrees obtained by creditors of the deceased 
against them as his lepresentatives The sale-deed 
was executed by them on behalf of the plaintiff, 
a daughter of the deceased, she being a minor, in the 
assumed character of her guardians. Beld, if the 
plaintiff was in possession, and was not a party to, or 
pioperly represented in, the suits in which the credit- 
ors obtained decrees, she could not be bound by the 
decrees nor by the sale subsequently effected, and she 
was entitled to recover her share, but subject to the 
payment by her of her share of the debts for the 
satisfaction of which the sale was effected Hamie 
Singh v, Zakia . . I, E. B., 1 Ali, 57 

Hbndby V. Mxtttylall Dhtje 

[I. E. B., 2 Calc., 896 

9. — ^ — ^ — ' — Succession. — Suit 

against one of the heirs of a deceased yersonfor debt. 
— The heirs to a deceased Mahomedan divided his 
estate among themselves according to their shares 
under the Mahomedan law of inheritance, a small 
debt being due from the estate at the time of division. 
Two of the heirs were subsequently sued for the 
whole of such debt. Meld that, inasmuch as such 
heirs had not by sharing in the estate rendered them- 
selves liable for the whole of such debt, Mahomedan 
law allowing the hens of a deceasetl person to divide 


MAHOMEEAE” EAW-BEBTS.— Credit- 
ors of deceased person — continued. 

his estate, notwithstanding a small debt is duo there^ 
from, and as a decree against sucli heirs would 
not bind the other heirs, a decree should not be passed 
against sneb heirs for the whole of such debt, but a 
decree sbould be passed against them for a share of 
such debt proportionate to the share of the estate they 
had taken, Mamir Smgh v. Zalcir, I L. J!?„ 1 All., 
57, referred to. Piethidal Singh n. Httsaini Jan 
[I. E. B., 4 All., 881 

10. Inheritance * — 

Devolution not suspended till payment of deceased 
ancestor's debts -^Decree in respect of deceased 
ancestor's debts passed against heir in possession cf 
estate — Decree not binding on other heirs not parties 
thereto and not in possession, so as to convey their 
shares to auction^pw chaser in execution. — Recovery 
of posse.ssion by other hens contingent on pay- 
ment of proportionate shares of debt for which 
decree was passed —Upon the death ot a Maho- 
madan intestate, who loaves mipaid debts, whether 
largo or small with reference to the value of his 
estate, the ownership of such estate devolves imme- 
diately on his heirs, and such devolution is not con- 
tingent upon and susponded till payment of such 
debts, A decree relative to his debts, passed in a 
contentions or non-contontious suit against only such 
heirs of a deceased Mahomedan debtor as are in pos- 
session of the whole or part of his estate, does not 
hind the other heirs who, by reason of absence or 
other cause, arc out of possession, so as to convey to 
the auction-purchaser, in execution of such a decree, 
the rights and interests of such heirs as were not 
parties to the decree. In execution of a decree for a 
debt due by a Mahomedan intestate, which was passed 
against such of the heirs of the deceased as wore m 
possession of the debtor's estate, the decree-holder 
put up for sale and purchased certain property which 
formed part of the said estate One of the heirs, 
who was out of possession, and wlio was not a party 
to these pioceedings, brought a suit against the 
decree-holder for recovery of a share of the property 
sold in execution of the decree, by right of inherit- 
ance, Meld by tlie Pull Bench that tlio plaintiff was 
not entitled to recover from the auction -purchaser, in 
execution of the decree, possession of Ins share in the 
propel ty sold, without such iccovery of possession 
being rendeied contingent upon payment by him of 
his pioportionate share of the ancestor’s debt for 
which the decree was passed, and m satisfaction 
whei’eof the sale took place. TKahidunnissa v. 
Sheobrattun, 6 B. D. JB., 54} Assamathemnessa 
Bthee v. Roy Lutchmeeput Singh, L L, R., 4 Calc., 
142, Mazhar AU v, Budh Singh, I D. R , 7 All, 
297 } Bachman v. Bachman, X. L R., 6 Ml., 58$ * 
Mamir Smgh v Zahia, X. L. R., 1 All, 57 } and 
Mutiyjan v. Ahmed Ally, X. L, R , B Calc., SrQ. 
referred to by Mahmood, J. Jato Begam Ahie 
Muhammad Khan . , E E, B., 7 Alt, 822 

I'E — Xnher dance,-— 

Devolution not suspended till payment of deceased 
ancestor's debts.— creditor of A \ a deceased Mahfi- 
medan, under a hypothecation bond, obtained a decree 
on the 20th December 1876, for lecovery of the debt 
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MAH03VOSI) A3Sr L A W-~DEBTS.--~Credit- 
ors of deceased persoix — conhnued, 

by enforcement of lien against M.y one of A *s heirs, 
who alone was in possession of the estate ; and, m 
execution of the decree, the whole estate was sold by 
auction on the 21st March 1878, and purchased by the 
decree-holder himself. J, another of A*s heirs, was 
not a party to these proceedings. On J/s death, her 
son and heir, A, JH"., conveyed to Jf. A, the rights and 
interests inherited hy him from his mother, — namely, 
her share in AJs estate. The purchaser of the share 
thereupon brought a suit against the decree-holder 
fonts recovery. Meld that, immediately upon the 
death of A,, the share of his estate claimed in the 
suit devolved upon J. ; that she being no party to the 
decree of the 20th December 1876, her share in the 
property could not he affected by that decree, nor by 
the execution sale of the 21st March 1878; that upon 
her death that share devolved upon her son, who con- 
veyed his rights to the plaintiff ; that the plamtifE was 
therefore entitled to recover possession of the share 
which he had purchased, but that he could not do so 
without payment to the defendant of his proportion- 
ate share of the debts of A , which were paid off 
from the proceeds of the auction sale of the 2l8t 
March 1878 Jafr% Seffum v Amur Muhammad 
Khait^ Z Z. 7 All,i 822, followed Mtthamm:ai> 
Awais tj. Hae Sahai . Z I». B., 7 AIL, 716 

12. JLtabilxty of one 

of seteral heirs to pay ancestors^ debt, when hut for 
hit own action debt would be barred by Ivmxtatxon , — 
Justice, equity^ and good conscience. Application of 
principle of — Act Pi of 1871, s 24. —A., a Hindu and 
a creditor of B., a deceased Mahomedan, sued <7., D,, 
E , and Z, his heirs, to recover a sum of money alleged 
to he due on a roka, alleging that they were in posses- 
sion of JS *s estate, and praying for a decree against the 
estate upon that footing It was not disputed that 
the debt would have been barred by limitation but 
for a part-payment made by 0, and endorsed by him 
on the back of the roka. B , E , and F were no 
parties to such payment, and it was found not to have 
been made with their consent The first Court, 
considering that collusion existed between A and O,, 
and having regard to the fact that C did not dispute 
his hahihiy, gave A a decree for the full amount of 
the debt against C. wdthout finding whether the 
roka was genuine or not, and held that the shares of 
B , E,, and F in B estate were not liable for any 
portion of the debt. A. accepted this decision and 
did not appeal, O. appealed on the ground that he 
could only, under the Mahomedan law, be held liable 
for a part of the debt in proportion to the amount of 
£^s estate which had come into his hands The 
lower Appellate Court decided in C/s favour and va- 
ried the decree by directing that A was only entitled 
to recover two fifths of the debt from C., that being 
the amount of C/s share. B,B, and B. were not 
made parties to that appeaL A. then preferred a 
special appeal to the High Court, making B-, F., and 
B parties. Meld that, under the circumstances of the 
case, and having regard to the rule of Mahomedan 
law. A* was not entitled to a decree against C, for 
mo^ tiban two fii^hs of the debt Meld, further, 
that, the principle of justice, equity, and 

good c<msdence tn the ca86| inasmuch as A. was a 


MAHOMEBAM IiAW— DEBTS.— Credit- 

ors of deceased person — continued^ 

Hindu, it would not, under the circumstances of the 
case, be equitable to hold <7. liable for the whole of 
the debt. BtTssxJKrBBAM Maewary v, Kamaetjo- 
DiE Ahmed , . I. L. R., 11 Calc., 421 

13 , Power of alienation of heir. 

^Fwecutor^-^Furchaser from heir. ^ A., a Maho- 
medan, died, bemg indebted to B. in a sum of money. 
B. sued the heirs of A for the amount and obtained 
a decree. Before B. obtained his decree the heirs of 
A. had mortgaged the estate of A> to <7. The pro- 
perty was put up to sale in execution of F/s decree, 
and B became the purchaser, and now sued to 
obtain possession from C, Meld that the mere fact 
of the property having once belonged to the estate of 
A. did not entitle B. to follow it m the hands of <7 , 
so as to enable hnn to recover possession without 
redeeming. The heir of a Mahomedan may, as exe- 
cutor, seU a portion of the estate of the deceased, if 
necessary, for the payment of debts, and such sale 
will not be set aside if the pui chaser acted bond fide. 
Eh A YET Hosseih t> Ramzan Ali 

[1 B. D. B., A, C., 172 : 10 W, R., 216 

See Hasan Ali v, Mehdi Husain 

[I. L. R., 2 AU., 633 

14, Sale f 01 debts of 

father — M, a Mahomedan, inherited certain pio- 
perty from his father, which, while he was a minor, 
his mother sold to the defendant, in good faith, for 
the discharge of a debt adjudged to be due to the 
defendant by M*s father. M, when he became of 
age, sold the same property to the plaintiff, who sued 
to obtain possession thereof by avoidance of the sale 
to the defendant. Meld that the plaintiff, having 
no better title or bther right than M. could asseit, 
was not competent to maintain the suit, without 
tendering payment of the debt. Meld also that, 
even if Mahomedan law were applied, and M^a 
mother was not legally competent to sell his property 
m the assumed character of his guaidian, the plain- 
tiff was bound to pay the debt due from M/s father 
to the defendant before he could claim, by avoidance 
of the sale in question, the possession of the property 
m suit. Sahee Ram t>. Mahomed Abdul Raha- 
man 6 17. W., 268 

15 , Liability for assets. — 

dence of receipt of assets — Where it is sought to fix 
a person under the Mahomedan law with Lability for 
the debt of a person deceased, hy reason of the re- 
ceipt of assets, it is incumbent on the creditor to 
give some evidence of assets having been received. 
Euzbelutoonissa «, Hoobmutoonissa 

[Marsh,, 218 : 1 Hay, 669 

MAHOMEDAT7 LAW— DIVORCE. 

L Vahdity of divorce.— 

of dower by wfe — Evidence of dtuorce.— According 
to the Mahomedan law, the non-payment hy the 
wife of the consideration for a divorce does not in- 
validate the divorce The divorce is the sole act of 
the husband, though granted at the instance of the 
wife, and purchased by her The kholanamah, or 
the deed securing to the husband the stipulated con- 
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lidity of dxvoTOB^coniintied. ’ 

sideration, does not constitute the divorce, but as- 
sumes and is founded upon it. The divorce is created 
by the husband's repudiation of the wife and the 
consequent separation The husband having dis- 
tinctly alleged a divorce by hhola, and relied on two 
instruments, — one, an ibranamah (or deed of volun- 
tary release by the wife of her denmohr or dowry) 
to which there was no satisfactory proof that she 
ever gave her assent with a knowledge of its contents, 
and a kholanamah (surrendering the wife's settle- 
ment) obtained from hei mother by means of cruelty 
and ill-usage practised on her daughter, to confirm 
the ibranamah , — Seld that instruments so obtained 
could have no legal effect when used as a defence 
against the wife's claim to her dowry BtrzL-UL- 
RtJKEEM V LtJTBEEUTOONNISSA 

[I W. B., P. C., 67: 8 Moore’s I. A., 379 
1 Ind. Jur,, O* S., 1 

2 , Evidence of divorce,— 

hand^s statement — ^The Mahomedan law does not 
provide for the nature of the evidence required to 
prove a divorce. Quaere , — Whether the husband's 
statement that he has divorced his wife is sufficient 
proof of the fact, Bttksh Axst t?. Ambbbtjn Bbbbe 

[2 W. B., 208 

3 , ■ — — Necessity of 

written document — Although writing is not neces- 
sary to the vahdity of a divoice undci Mahomedan 
law, yet where a divorce takes place between persons 
of rank and property, and where valuable rights 
depend upon the mairiagc and are affected by the 
divorce, the parties, for their own secuiity, may bo 
expected to have some document affording satis- 
factory evidence of what they have done. GowiiiiR 
Aiii Khan a. Ahmed Khan / 20 VT. B., 214 

4 , X>eQd, of divoice 

Signed tn absence of wife. Validity of — An in- 
strument of divorce signed by the liusband in the 
presence of, and given to, the wife's father, was hold 
to be valid, notwithstanding that it was not signed 
in the presence of the wife. Waj Bibi^r v, Azmut 
A i.1 8 VT. R., 23 

6. — Marriage — 

Wliere a Mahomedan was shown to have been duly 
married, her subsequent divorce should not be pie- 
sumed only from the fact of her husband having 
taken another woman to live with him, in consequence 
of which his wife left his house and went to live with 
a relative, nor fiom the fact of his having stated in 
his will that he had no wife, lawful or nicca. Nook 
Bibeb c. Kaitas Khan , 1 Ind. Jur., E*. S., 221 

0 . Biglit to leave Kuslband. — 

Man taking another wife , — A Mahomedan in the 
kubinnamah or deed of dower on. his marriage with 
S, stipulated that he should not take a second wife 
without the permission of 8. Meld that 8, was not 
entitled to leave him upon his taking a second wife 
without her peimission. Mohabitth Alby v My- 

MONissA Marsh,, 361 

S 0. Mymonissa a MaHABtrrH Abby, 

' • [2 Hay, 404 


MAHOMEDAN DAW— .DIVORCE— 

nued, 

7 , Biglit to divorce,— hy wife 

for divorce. — Agreement for divorce — A husband en- 
tered into a pxivato agreement with hi« wife, author- 
ising her to divorce him upon Ins marrying a second 
wife during her life, and without her consent. Meld 
that the Mahomedan law sanctioned such an agree- 
ment, and that the wife, on proof of her husband 
having married a second time without her consent, 
was entitled to a divorce. Badaeanissa Bibeb v . 
Maeiattala . 7B.L.R.,442:15W*R.,666 

3 , Mode of divorce, — Charge of 

adulteiy — Ill-usage. — ^A charge of adultery by a 
Mahomedan against his wife does not operate as a 
divoice, though if false it might be an item of ill- 
usage towards making up a sufficient answer to his 
claim for restitution of con3 ugal i ights. The husband 
cannot enforce his right to his wife till he pays ibo 
dower, — in the absence, that is, of any sufficient 
answer to his claim. Ill-treatment by him and his 
second wife would justify the first Wife in leaving 
Inm. Jahn Bbbbbb a. Bepabeb . 3 W, B., 93 

0 . — — Divorce in absence 

of wife, — Suit by a Mahomedan female against 
her husband for maintenance. Defoiulaiit pleaded 
that he had divorced the plaintiff on the 8th Janu- 
ary 1862. Both the lower Courts found that no 
divorce had taken place upon the following facts. 
Defendant wont to Tnchmopoljr leaving hia wife 
at Thmovolly. While at Trichipopoly he received 
letteia from Tinnovelly informing him that his wifo 
was loading an immoral life. Ho thorefore went be- 
fore the Town Kazi of Tiiehmopoly, made a written 
declaration in the shape of a letter to plaintiff to 
the effect that ho had divorced her, and repeated 
the divorce three times successively before the Town 
Kazi of Trichmopoly. Defendant dii’octod also that 
the letter of divorce should be sent to tho plaintiff, 
but there was no evidence of her having received 
it. Meld, upon special appeal, that it was cloax upon 
the authorities that there had boon a valid divorce. 
The compressing the expression of tho intention mio 
one sentence seems, on the authorities, not to affect 
the legality of tho repudiation, although some doctors 
consider the process immoral. Shbeff Saib v , 
UsANABiBi Ammab , , , 6 Mad., 462 

10 , — — Khoola divorce, 

— ^Wherc a Mahomedan woman claimed a divorce from 
her husband on grounds which she failed to establish, 
but the husband, at the suggestion of the Court, 
agreed to a Khoola divorce on terms to bo settled by 
a K.mi,'-*-‘Meld that tho action of the Court in not 
dismissing the suit, but proceodiug to suggest a com- 
promise by moans of a Khoola divorce, was not illegal. 
Meld also that a Khoola divorce is valid though 
granted under compulsion. Vadakb Vitxd Ismab v. 
OdakeIi Bbyahhixi Umah 

[I. D. B., 3 Mad., 347 

11. Wfe^s right of op* 

tion, Non-user of. — Under Mahomedan law, whore the 
husband gives the wife an option as to doolanng her- 
self repudiated and she avails herself of it, the repu- 

6 A 
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IIAHOMEDAN DAW— •DIVOBCB.—Mode 

of divorce — eonUnued* 

diatiott or divoice is binding on bim , and a discretion 
to repudiate -wlien attached to a condition need not 
be bmited to any particular period, but may be abso- 
lute as regards time. Such option is not lost by non- 
nser wbeie there is nothing in the contract between 
the parties obli^g the wife to exercise the option 
directly a breach of the condition occurs AsHEvr 
Am V, Ashad Am , . . 16 W. B., 260 

: Divorce ly wife 

—Under the Mahomedan law, a husband may give 
his wife the power to divorce herself from him ac- 
cording to the form prescribed by that law for divorce 
by the husband. Hahidoolla u. Faizuitnissa 

[I. L. E,, 8 Calc., 327 ; 10 C, D. B., 291 

13. — Dronitnciation of 

word talaW^ hy husband , — ^The mere pronunciation 
of the word “talak** three times by the husband, 
without its beiijg addressed to any person, is not 
sufdcient to constitute a valid divorce by Mahomedan 
law Semble , — That a divorce pronounced m due 
fonn hy a man against a woman who is m fact his 
wife, dissolves the marriage, though he pronounces 
it under a hehef that she is not his wife Ftjezttnd 
HossEnsr V, Jane Bibbs . X D. E., 4 Calc., 688 

14. Ditorce by one 

acting on comfulswn from threats . — According to 
Mahomedan law, the divorce of one acting npon 
compulsion from threats is effective. Ibeahim 
M xriiBA V. Enayettte Rxthman 

[4 B. L, B., A, C., 13 ; 12 W. B., 460 

15. ■ Repudiation by 

ambiguous expression — Custody of minor children, 
— TVhere a Mahomedan said to Ms wife, when she 
insisted against his wnsh on leavmg his house and 
going to that of her father, that if she went she 
was his paternal uncle's daughter, meamng thereby 
that he would not regai d her in any other relationship 
and would not receive her hack as his wife — Seld 
that the expression used hy the husband to the wife, 
being used with intention, constituted, under 
Mahomedan law, a divorce which became absolute if 
not revoked withm the time allowed hy that law 
Seldf also, the divoice havmg become absolute, the 
parties being Sunnis, that the husband was not en- 
titled to the custody of his infant daughter until she 
had attamed the age of puberty. Hamid At.t ^ 
iMTiAZAir , . . . I. D. B., 2 AH., 71 

16. Zihar — Mutia 

form of marriage — Queer e , — Whether the form of 
divorce called Zihar may be exercised in the mutta 
foim of maiiiage. In tbb mattee op the peti- 
tion OP LoDDiriir Sahtba. Ldddhit Saikba v 
Kamat?. Kttdae 

[X Xu R., 8 Calc., 736 ; 11 O. L. B., 237 

17. — Khoia Mahomed- 

am, — Custom — Custom as to divorce among Khoja 
Mahomedams of the Sunni sect considered In ee 
Easam Pibbeai , . ,8 Bom., Cr., 96 


IMCAHOMBDAlSr DAW— DIVOBCE— cow/i- 

nued, 

13 ^ ___ Effect of divorce. — Irrever^ 
sihle i?tworce.— According to Mahomedan law a 
divorce is irreversible if the husband does not take 
back the wife before the expiration ot her “ iddat," or 
term of probation. Mozuepite Adi v. Ktjmebe- 
VNissA Bibbb • . . W. B., 1864, 32 

19 . TalaTc biddat — • 

Eushand and wife . — Order for maintenance upon 
husband --Effect upon order —Do esidenoy Magis- 
trate's Act, IV of 1877, s fiB4 --Borah Mahomed- 

—An order made under section 234 of Act IV 
of 1877 by the Presidency Magistrate directing a 
Borah Mahomedan husband of the Imami sect to 
pay a sum monthly for the maintenance of his 
wife, helongmg to the Hanafi sect, does not de- 
prive the husband of his right to divorce his wife, 
and after such divorce the Magistrate's order can no 
longer be enforced. The talak biddat, or irregular 
divorce, which is effected by threa repudiations at 
the same time, appears from the authorities to be 
sinful, but vahd. In be Abdui. Ali Ishmailji 

{]1 D. B*, 7 Bom., 180 

So with an order made under Act XLVIII of 1860 
(Police Amendment Act), section 10. In be Kabam 
PiEBHAi . . • .8 Bom., Cr., 96 

20. — '■ Maintenance of 

Wife, Order for, — Criminal Procedure Code, 1872, 
s 536 — “ Iddat " — An ordei for the maintenance of 
a wife, passed under Chaptei XLI of Act X of 1872, 
becomes inoperative, in the case of a Mahomedan, by 
reason of his lawfully divorcing his wife, and thus 
putting an end to the conjugal relation, hut it does 
not become so before the expiration of the divorced 
wife's " iddat " Ahdur Bohoman y Sahkina, I L, 
B , 5 Calc , 558 , In re Kasam Birbhai, 8 Bom , Cr,, 
95, and Luddun Sahiba v. Kamar Kadar, I L, 
B , 8 Calc , 736 ; Madras High Couit Pioceedmgs, 
2nd December 1879, referred to and followed The 
Mahomedan law of divorce relating to the maintenance 
of a divorced wife during her “iddat" lef erred to. 
In the mattee op the petition op Din Mahomed 

[I. D. B , 6 AH., 226 

MAHOMEDAISr DAW— DOWEB. 

See Debtoe and Ceeditoe, 

[I. D. B., 8 AIL, 178 

1 , Dower, Proof of claim to.— 

Deed of dower, Necessity of — Verbal statement — A 
deed ot dower is not in all cases indispensable to the 
tiuth and validity of a claim for dower Semble, — 
There appears to be no reason why a mukzeinamah 
or statement made (not on oath before the Court) 
hy parties in a position to know the facts, should not 
have a certain weight Jxtmtjlla v. Mtjlka 

[1 Ind, Jur., K. 8., 26 

S. C Mhmeeka V Jttmbela . 5 W, B., 28 

S. C on appeal to Privy Council, Mulleeka u, 
JUMEELA 

[U B. D. B., 375 : D. B., X A., Sup. Vol., 135 

Tajoo Beebeb V , Noobxtn Bebbeb 

[1 W. B., 31 
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Proof of claim to — continued. * 

2. — — — Verlal contract for 

doioer . — Cusiomaiy dower ^ JBvidence of amount of 
^ — A verbal contract of dowoi for a largo sum is 
admissible only if proved by most clear and satis- 
factory evidence. A customary dower must be 
proved by showing a custom of the women of the 
wife’s family to receive, latber than of the men 
of the husband’s family to pay, a certain dower, 
the Mahouiedan dower being the consideration paid 
by the bridegroom for the mairiage, and therefore 
regulated by the position and conduct of the bride, 
especially as Mahomedan men often contract most 
unequal marriages, though the means and position 
of the bridegroom must not altogether be excluded 
from consideration. Nxjjeemooddeen Ahmed « 
Hosseineb .... 4; W. R., 110 

3 ^ Oral evidence in 

froof of claim — The very best description of oral 
evidence is absolutely necessaiy to support a claim 
for dower where no kabinamah is pioduced. Hxr- 
SEEKA 4?. Htjsmuqcoonissa . . 7 "W*. R., 406 

AbDOOE JtTBBAB CHO'W'DHEY f?. COLLEOTOB OE 
Mxmeesieqh . . . 11 W. R., 65 

4 , Beed in lieu of dower, — ^qs- 

semon — Validity of deed. — According to the Ma- 
horaedan law^ possession under a deed of hye-mokasa, 
executed in lieu of dower, is not necessaiy to its vali- 
dity. l^trSEEBOONISSA 47 . BANUSH ADI 

[3 W. R., 133 

6. Payment by busband to 

wife. — JPremmytion of nature of payment — Gift. 
— Where a husband gmutod a dower of five lakhs 
of Lucknow rupees, and subsequently diiectcd Sicca 
rupees 4,50,000 Company’s papei to be set aside for 
her, — Seld^ under the circumstances, that this was 
to be presumed to bo a payment on account of dower, 
and not a gift. Iebikahitnissa BEauM i?. Amjad 
Ali Kbaet . . 7 R. Ii. R., P. C., 643 

0 , Rigbt to dower*— Whore a 

Mahomedan (Shiah), on his marriage, being in poor 
circumstsnces, hxed a defen ed” dower of E5 1,000 
upon his wife, and died without leaving sufficient 
assets to pay such dower, and his wife sued to reco- 
ver the amount of such dower from his estate, — Keld 
by STtrAET, Q. J (Peaeson, J., dissenting) that, it 
being nowheie laid down absolutely and expressly by 
any authority on the Mahomedan law that, how- 
ever large the dower fixed may be, the wife is enti- 
tled to recover the whole of it fiom her husband’s 
estate, without reference to his circumstances at the 
time of marriage or the value of his estate at hxs 
death, the plaintijff was only entitled, under the 
circumstances, to a reasonable amount of dower 
Meld by the Full Bench, on appeal from the decision 
of SxcTAET, 0. J.j that a Mahomedan widow was 
entitled to the whole of the dower which her deceased 
husband had on marriage agreed to give her, what- 
ever it might amount to, and whether or not her 
husband was comparatively poor when he married, 
or had not left assets sufScient to pay the dower- 
debt. SUGIBA BiBI 17 , MASXTMA BibI 

CI.L.R.,a All.,673 

III 


MAHOMBDAW LAW— DOWEB.— EigM 

to dower — continued 

mm . . . Omission to claim 

dower in According to Mahomedan law, if 

the widow assents to any person’s taking a legacy 
without putting forward her claim to dower, sho 
cannot atterwaids retract her asseuL 
SBIN 47. lEATOOKEISSA , • 24 W. R., 0D4 

8. Mature of dower.— Botcer not 

According to Mahomedan law, dower is 
presumed to he prompt in the absence of express 
contract, and may he enf Diced at any time Tadiya 
47. Hasanebiyari . . . • ^ IVtad,, 9 


9 ^ — — JExigihle dower, no 

amount specified as. — Meld where no specific amount 
of dowel has been declaied exigible, and as tbeie was 
no deal c\idcnco of what was cu&tomaiy, that the 
Assistant Judge in appe il committed uo eiioi iii law' m 
holding that one thud of the whole might ht' con- 
sidered exigible dining the liic oi the bu'5l)iin<l, the 
remaming two ihnds being claiuiahle on lus death. 

FAXMABXBI 47 .SADUHJ)DXN ^ ^ 

r9 Bom.. 307 : 2nd Ed., 291 


Mode of payment 

if dmorced.— Inheritance —Among Malminedans do- 
feiTcd dow^ci becomes jiayahlo on the dissolution of 
the mamage, whetliei by divoice oi by Iho (Usith of 
eitliei of the paitios. Aci.(u ding to Mahomedan law, 
whole tliG heub of a womui claimed dower lioni her 
husband, which w'as mowajal, oi deleuod, and not 
due 01 payable till hei death, tluni-claun was a wimjfio 
money tlaiin founded sohdy ou the conti»i<*t inado by 
the husband The husband is not a trustet* for the 
wife m lespeet oi her dowoi, noi has the wiio a hen 
on hei husband’s pi opevty. Quicre , — As i o the nature 
of the wife’s claim for dowser against the hens of her 


husband. Maiiar Adi 4?, Amani 

[ 2 B.L 

S* C Kixyratun 47 Amaki 


R., A. C„ 306 
11 W. R., 212 


MEHRAH KtTBrRAM 

[0 B. Ii. R., 60, not© : 13 W. R., 49 


Viompt and de- 
ferred dower — Custom — Undoi Mahomedan huv, 
when on niaiiiagc it is not spenfied wlietlici a wile’s 
dower is piompt oi dctoiicd, the uituie oi the dower 
IS not to be dctci mined with lefeicuco to custom, hut 
a poition ot it must bo considciod piompt Tho 
amount to be considered proini)fc must be detenmned 
^with icfcicuco to tho position of the wife and tho 
amount ot the dower, what is customary being at tbo 
same time* taken into consideration Tauehc-hn- 
KissA 4? Gxiudam Kambar . I. Xi* R., 1 AIL, 508 

12. Won-payment of prompt 

dower. Effect of. — Mui>band and wife. — Hhuth — 
Sunni — Suit for recovery of wife — A wmmau of tho 
Sunni sect ot Mahomedans marrying a man of iihe 
Shiah sect is entitled to tho privileges secuied to Imr 
married position by the law of her sect, and docs not 
thereby become governed by iho Shiah law. Held, 
therefore, where a husband sued to rccovci his wife, 
the one being a'Shiah and the othor a Sunm, that the 

6 A 2 
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MAHOICED AN LAW — DOWEB.^Non- 

pajrment of prompt dower. Effect of— 

coniimted. 

wife’s dower being exigible dower, and not having 
been paid, the suit was nob inaintamable nndei Sunni 
law. Kassat Husain v Hamidan 

[I. L. K., 4 All., 205 

X8. — ' — - - Suit for resti- 

tution of conjugal rights, — Custom* — JSrompi und 
deferred dower. — When a Maliomedan sues his wife 
for restitution of conjugal rights, such suit is to 
be determined with reference to Mahomedan law, 
and not with reference to the general law of con- 
tmct Under Mahomedan law, if a wife’s dower 
is prompt” she is entitled, when her husband 
sues her .to enforce his conjugal rights, to refuse to 
cohabit with iiim, until he has paid her her dower, 
and that notwithstanding that she may have left his 
house without demanding her dower and only demands 
it when he sues, and notwithstanding also that she 
and her huaban^ may have already cohabited with 
consent since their maniage When at the time of 
marnago the payment of dower has not been stipu- 
lated to be “ deferred,” payment of a portion of the 
dower must be cousideied prompt ” The amount 
of such portion is to be determined with reference to 
custom "Where there is no custom, it must be deter 
mined by the Couit with leference to the status of 
the wife and the amount of the dower Where a 
Court, following this rule, determined that one iifth 
only of a dower of B5,000 not stipulated to be 
”defeired” must bd considered ‘‘prompt,” inasmuch 
as the wife had been a prostitute and came of a family 
of prostitutes, it exercised its discretion soundly 
Eidan V. Mazhar Husain . I. Im* B., 1 AIL, 483 

14. Restitution of 

conjugal rights. — A Mahomedan cannot, according 
to Mahomedan law, maintain a suit against his wife 
for restitution of conjugal rights, even after such 
consummation with consent as is proved by coha- 
bitation for five years, where the wife’s dower is 
“prompt” and has not been paid. Ahdool SlmTcTcoar v. 
Raheem-oon-mssa, 6 W. W., 94j followed. WiIiAYAT 
Husain v. Aluah Rakhi , I. L. R., 2 All., 831 

15. — — Marriage. — Smt 

for restitution of conjugal rights.^Rlea of non-gay- 
meni. — Form of decree — According to the Maho- 
medan law, mairiage is a cml contract, upon the 
completion of which, by proposal and acceptance, all 
the rights and obligations which it creates arise im- 
mediately and simultaneously. There is no authority 
for the proposition that all or any of these rights and 
obligations are dependent upon any condition prece- 
dent as to the payment of dower by the husband to 
the wife. Dowel can only be regarded as the consi- 
deration for connubial intercourse by way of analogy 
to price under the contract of sale. Although prompt 
dower may be demanded at any time after marriage, 
the wife IS under no obligation to make such demand 
at any specihed tune during coverture, and it is only 
upon such demand being made that it becomes pay- 
able. This claim may be used by her as a means of 
obtaining payment of the dower, and its a defence to 
a claim for cohabitation on the part of the hus- 


MAHOMED AN LAW -BO WEB. — Non- 
payment of prompt dower. Effect of— 
continued, 

hand without her consent, but, although she may 
plead non-payment, the husband’s right to claim co- 
habitation is antecedent to the plea, and it caiiuot be 
said that until he has paid prompt dower his right to 
cohabitation does not accrue. The sole ob-ject of the 
rule allowing the plea of non-payment of dower is to 
enable the wife to secure payment. Her right 
to resist her husband so long as the dower remains 
unpaid IS analogous to the hen of a vendor upon the 
sold goods while they remain in his possession, and so 
long as the price or any pait of it is unpaid, and her 
surrender to her husband resembles the delivery of 
the goods to the vendee. Her hen for unpaid dower 
ceases to exist after consummation, unless at such 
time she is a minoi, or insane, or has been forced, 
in which case her father may refuse to surrender her 
until payment It cannot in any case be pleaded so 
as to defeat altogether the suit for restitution of 
conjugal lights, which is maintainable upon the 
refusal of either party to cohabit with the other , and 
it can only operate in modification of thedecieefor 
restitution by rendeiing its enforcement conditional 
upon payment of so much of the dower as may 
be regarded as prompt, in accordance with the prin- 
ciple recognised by Couits of equity under* the 
geiieial category of compensation or hen, when plead- 
ed by a defendant m resistance or modification 
of the plaintiff’s claim. Buzloor Ruheem v. Shums- 
oon-mssa Begum, 11 Moore^s /. A , 551 , MuUeeha v. 
Jumeela, 11 B L, R , 375 / Khajooroomssa v. Hyee- 
soomssa, L R, 21. A.,2$5 s Baivah Bahadoor Jung 
Khan V Uzeez Begum, N, W., S, J) A , 1843, 46, p, 
180, Jaun Beheey, Beparee, 3 W R., 03,* Qatha Ram 
Mistree v. Moohtta Kochxn Aiteah Doomoonee, 14 
B L. R, 298 , and JSJidan v. Mazhar Kusatn, I. L* 
R„ 1 All., 483, referred to. Ahdool Shuhhoar v, 
Raheem-oon-mssa, 6 N W,, 94 ; Wilayat Musain v. 
Allah RaTchi, I.L.R ,2 All , 831 , Kasrat Kusain v. 
Kamidan, I L. R., 4 All , 205 ; and Kasir Khan v. 
TJmrao, Weekly Notes, All, 1882, p 96, dissented 
from. In a suit brought by a husband for restitution of 
con 3 ugal rights, the paities being Sunni Mahoinedans 
governed by the Hanafi law, the defendant pleaded 
that the suit was not maintainable, as the plaintiff 
had not paid her dower-debt. The plaintiff there- 
upon deposited the whole of the dower-debt in Court. 
It appeared that the defendant’s dower had been 
fixed without any specification as to whethei it was 
to be wholly or partly prompt It also appeal ed that 
she had attained majority before the mairiage, and 
that she had cohabited with the plaintiff for thi*ee 
months after marriage, and there was no evidence 
that she had ever demanded payment of her dower 
before the suit was filed, or that she had refused co- 
habitation on the ground of non-payment. Besides 
the plea already mentioned, she also relied upon alle- 
gations of divorce and cruelty, hut these allegations 
were found to he untrue. The lower appellate 
Court dismissed the suit, holding that masmuch as 
the plaintiff had not paid the dowei-deht at the time 
when he brought his suit, he had no cause of action 
under the provisions of the Mahomedan law. Beld 
by the Full Beach that the lower Appellate Court’s 
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view of the Mahouiedaii law relating to conjugal 
rights and the husband* s obligation to pay dower 
was erroneous.; and that the plaintiff, under the cii- 
cumstances of the case, had a right to maintam the 
suit, Abdtji. Kadib t). Salima 

[I. L. 8 All., 149 

10. Suit for dower. — Cause of 

action — In a suit by a Mahomedan widow to 
recover from the heirs of her husband the amount 
of dowei which became due to her after her hus- 
band* s death, the cause of action must be deemed to 
have arisen at the time when she was ejected by 
order of Court from the property left by her husband, 
and which she held as secuiity for the satisfaction of 
her dues. Soobma Khatoon t?, AxTArrooNNissA 
Khatoon 2 Hay, 210 

17, — — . . JExigihle doioer* 

— Cause of action — Deferred dower - According to 
Mahomedan law, mojal or exigible dower is payable 
on demand at any time from the consummation of 
the marriage up to the death of the wife, and a suit 
preferred by heirs for their mother*s mojal dower 
will be in time if brought within twelve years of the 
mother’s death. Mowajal or non-exigible or deferred 
dower is claimable on the dissolution of the mar- 
riage either by death or divorce. Shares of dower 
when received by the legal inheritors thereof cease 
to be dower, and become pait of the recipient’s 
estate Bossein-oodlben Chowlhuy © Tajtin- 
isrissA Khatoon . . . W, B., 1864, 199 

18, JPrompi and defer- 

ted dower — A Mussalman, on his marriage, entered 
into a written agreement (unregistered) with his 
wife to pay her a lakh of rupees, one fourth as 
prompt (mojal) dower,' the remainder as deferred 
(mowajal) dower. A separation occurred between 
the husband and wife, but there was no divorce. 
Dunng the separation, on 3rd May 1861, the wife 
petitioned for leave to sue as a pauper to recover the 
balance of her prompt dower The husband, on the 
1st J uly 1861, filed a petition denying her claim 
against him. The wife’s application to sue as a 
pauper was rejected on 27th January 1862. The 
husband died on 30th August 1867. On the 13th 
May 1869 the widow brought her suit to recover the 
balance of prompt dower and the whole of the de- 
ferred dower. Seld that she could recover the latter 
The cause of action in respect of deferred dower 
could not arise until the husband’s death But the 
cause of action in respect of piompt dower aiises 
upon demand by the wife and refusal by the hus- 
band, Khajaeakkissa v > Bisannissa BEatTM 

[5 B, D. B., 84: 13 W, B., 371 

19, ' ' * DimiiaUon, — Di- 

vorce —Where dower is " prompt/’ limitation does 
not begin to run until the dower is demanded or 
the marriage is dissolved by death or otherwise. The 
amount claimed,— B16,25,000,— -not having been 
disputed in the Court of original* jurisdiction, was 
allowed. Queerer — Whether, in the case of a divorce, 
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a cause of action accrues in respect of deferred 
dower before the repudiation has become irrevocable, 
or the dower has been demanded Mitllebka v, 
JlTMEBLA . , . IIB.DB.,373 

[D. B., I. A„ Sup. VoL, 136 

S, C. in lower Court, Jumbbla ©. Mitllbeka 

[W. B., 1864, 262; 6 W. B., 23: 

1 Ind. Jur„ N. S., 26 

20. — JSsBigible dower, 

— Demand, — Application to sue informd pauperis , — 
Cause of action, — The prompt or exigible dower of 
the Mahomedan law may be regarded as a debt 
always due and demandable during the subsistende of 
the marriage, and certainly payable on demand. On 
a clear and unambiguous demand by the wife for 
payment, and refusal by the husband to pay such 
dower, a cause of action accrues, against which limit- 
ation begins to lun. An application under section 
299, Act VIII of 1859, by a Mahomedan woman for 
leave to sue her husband tor exigible dowei informd 
pauperis^ may bo taken to express her mtontion of 
biingingan action for dower only if she obtains leave 
to do so as a pauper. Until she has the Court’s per- 
mission to sue, her application docs not amount to a 
demand by way of action. A counter-petition by the 
husband objecting to the pauper suit being allowed, 
and denying Ins liability to pay the dowei, does not 
alter the chaiacter of the proceedings, since no oppo- 
sition on lus imrt can constitute a cause of action 
unless there hasbeenapicvious clemand by the wife; 
the option being with her to demand the dower or 
not, and to elect her time for demanding it. Kha- 
jabannissa ©. Saiboolla Khak 

[16 B. D, B., 306 ; 24 W. B., 163 : 

D.B.,2I. A.,236 

Beversing the decision that the suit, as regarded 
the prompt dower, was barred by limitation in Kha* 
JTAEANNISSA V, BlSANNISSA BE&tTM 

[6 B. D. B., 84 : 13 W. B., 371 

21^ — — Demand 

lAmitation , — A Mahomedan of the Shia sect by a 
deed of dower charged his whole estate with a cer- 
tain sum when demanded by his wedded wife, but 
did not impignorate bis estate to secure the sum put 
in settlement. The dower was not demanded during 
the lifetime of the husband, and his widow at his 
death took possession of his estate in satisfaction of 
her claim. SCeld by the Sudder Dewanny Court, and 
such decision on appeal confirmed by the Privy Coun- 
cil, that the widow had a hen upon her deceased 
husband’s estate as being hypothecated for her dower, 
and could either retain property to the amount of 
her dower or alienate part of the estate in satisfaction 
of her claim Meld, also, that a demand in the life- 
time of the husband was not necessary, and that 
tbougli more than twelve years had elapsed from the 
date of the deed and the time the widow set up her 
claim for dower, the claim was not haired by limita- 
tion. AMBEE-OOII-EISSA ©. MOEAB-OOSr-NXSSA 

[6 Moore’s I. A,, 211 

22. Oenuineness of 

hahinamah, — Might to me without certifioate under 
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Act XXVII of 1860, s, 3, — Prompt and deferred 
dower, — Tlie appellant, one of the royal family of 
Oudh, sued his father, the respondent, for ft50,000 as 
his share of the dower alleged to have been settled 
on his mothei, the late Oomrao Begum, who left as 
her hens her husband (the appellant), her only son, 
and three danghteis, who were made 3 omt defend- 
ants The plamtiff^s case was that the dower being 
unpaid, he, as co-heir, became entitled to three tenths ; 
but, having regard to the circumstances of the husband, 
he had limited her claim. The respondent disputed 
the genuineness of the kabinamah and the amount 
of the alleged dower, pleading that whatever was its 
amount it had been satisfied during the lifetime of 
Oomrao Begum The first Court decreed the suit, 
but the lower Appellate Court, holding that the de- 
fendant had established his plea of satisfaction, re- 
versed the decision JSeld that the mehrnamah was 
a genuine document, and that the dower was of the 
amount alleged by the plaintiff, subiect to modifica- 
tion according to the law and practipe in Oudh , but 
that, as plaintiff had taken out no ccitificate under 
Act XXVII of 1860, section 3, the case should be 
remitted to the Judicial Commissioner to have it as- 
certamed what amount of dower was payable by the 
respondent to the estate of his deceased wife, and 
what, after payment of debts, was the share of dower 
due to each co-sharer. Where it is not expressed whe- 
ther the payment of the dower is to be prompt or 
deferred, the rule Is to legard the whole as duo on 
demand —Where no time for the payment of 

deferied dower is expiessly limited by contract, must 
it be piesumed to be payable on the death of either 
husband or wife, or only on the death of the husband ? 
Bbdab Bttkht Mohummitd Am v, Khtjebxjm 
Bxtkht Yahxa Am Khan . 19 W. B., P. O., 316 

23^ ■ ■ ....I,- — Lien for dower. — Pixzng of 

amount of dower — On an issue whether an oral gift 
of an estate, consisting of ceitam talookas and mou- 
zahs, had been made by a Mahomedan piopnetor 
in favour of his wife, the gift having been stated to 
ha\ e been made in considei ation of a dower of a cer- 
tain amount, which lemained unpaid, it was not 
necessary to allinn m the dcciaion that that amount 
of dower had been agreed upon prior to the marriage. 
It IS not necessary to constitute dower by Maho- 
medan law that the dower should he agreed upon 
before marriage , it may be fixed afterwards. Kamae- 
TjNifissA Bibi V, Httssaini Bibi 

[I. L* R., 3 AIL, 208 

24^ Zien of widow 

agaznst heir, — Amount of dower unascertained — 
In a suit against the two widows of a deceased 
Mahomedan, who had obtained a certificate of ad- 
' ministration to his estate under Act XXVII of 1860, 
the plaintiff claimed a 12-anna share of the estate, 
and prayed for the possession with mesne profits 
from the death of the deceased. The widows claimed 
to have their dow'er first satisfied. The amount of 
the dower had not been ascertained Held that the 
widows had a hen for their dow’-er on the estate, and 
the plaintiff was not entitled to recovci possession so i 
long as any portion of the dower lemaincd unsatisfied, j 
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This was so though the amount of the dower was 
unascertained. Ahmed Hobsein ©. Khadija 

[3 B. L. B., A. C., 28, note : 10 W. R., 369 

Tajim V, Wahed Adi . . 22 W. B., 118 

Kotjsha Beq-fm V, Umeao Beofm 

[7 3sr. W., 60 

Atahfb Adi Adtae Fatima 

[10 W. B., 370, note 

25. Mahome dan 

widow — Widow* s heir — Determination of amount 
of dower — A Mahomedan widow lawfully in pos- 
session of her husband^s estate occupies a position 
analogous to that of a mortgagee, and her possession 
cannot be disturbed until her dower- debt has been 
satisfied, and after her death her heirs are entitled 
to succeed her in such possession, and if wrongfully 
deprived theieof, to maintain a suit for its rccoveiy. 
Held that the lulmg of the Court m Balund Khan 
V Janee, 2 N W , 319y — that where a defendant is 
found to be in possession of landed property in lieu 
of dower, and it is held that the plaintiff is not en- 
titled to sue for possession of the property until such 
claim for dower has been satisfied, it is not necessary 
to determine the question of the amount of such 
dower, the matter being one which could he settled 
properly in a suit for an account of what was due as 
dower, — was not applicable to a case where the plain- 
tiffs seeking to recover possession did not claim as 
heirs of the widow's husband, hut as heirs of the 
widow herself, and where the decree for possession 
passed in their favour would remain undisturbed 
even if an amou^jt less than that fixed by the Icwer 
Appellate Court were found to be what was due as 
dower. Azizfddah Khan v. Ahmad Adi Khan 

[I. L. B., 7 AU., 363 

20. — • Zaw in Oudh , — 

Punjab Code — The widow of a Mahomedan, in pos- 
session of her husband's estate under a claim of dower, 
has a lien upon it as against those entitled as heirs, 
and IS entitled to possession as against them, till her 
claim of dower is satisfied According to the Punjab 
Code (held to be in force in Oudh in the years 1859 
and 1860), the dower mentioned in a marriage con- 
tract (instead of being enforced as an absolute deed, 
as claimed by tbe appellant) was subject to a modifica- 
tion at the discretion of the Court, both in the case 
of a divorce and on the death of the husband. Mfd- 
KAH Do Adfm Kawab Tajdae Bohoo V, Jehan 
Kude 

[2 W. B., P, O., 65 : 10 Moore^s 1. A., 262 

27* — The heir of a 

deceased Mahomedan having dispossessed the widow 
of deceased, who was m possession in heu of dower, 
takes the estate subject to her lien for the amount 
of her dower. Umed Adi v Saeeihan 

[3 B. L. B., A. O., 175 

So does a pin chaser from her son, and the pur- 
chaser cannot dispossess the widow in possession m heu 
of dower, Bdnday Adi Khan c, Chotee Bibee 

[1 Agra, 273 
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28. — Wtdoto in pos* 

session in heu of dower, — Charge on estate for 
dowel — Where a Court holds that a defendant is in 
possession of certai^n landed property in lieu of dower, 
and that the plaintiff is not entitled to sue foi pos- 
session of the property until such claim for dower 
has been satisfied, it is unnecessary to deteimine the 
question of the amount of such dower, plaintiff hav- 
ing pleaded that the dower had been suriendered. A 
Mahomedan widow is entitled to a hen for whatever 
dower remains due to her, although there may be a 
dispute as to what is the amount actually due, 
having refeience to the amount originally filed as 
dower, or to the amount satisfied by payments. An 
heir to a share of che estate is not entitled to recover 
possession fiom the widow so long as any portion of 
the dower remains unsatisfied, nor can he be entitled 
to mesne profits, but his proper course is to bring a 
suit for an account of what is due as dower, and to 
pray that in satisfaction of that amount he may be 
put into possession of his share of the estate. Pay- 
ment of the widows, like every other debt, must be 
made before the estate can be distributed amongst 
the heirs, Balund Khan v, Janbb 

[2 N. W„ 319 

See Ubzooi. BBauM o. Ladiee Bbghtm: 

[2 ISr. W., 825 

And Itoad Hossbin i?. Hosseinkb Buesh 

[2 K. W., 327 

29. — Jjien on estate of 

husband. — Where the widow of a Mahomedan ob- 
tained actual and lawful possession of the estates of 
her husband under a claim to hold them as one of 
the heirs and for her dower, it was held that she 
was entitled to retain possession until her dower was 
satisfied, with the liability to account to those en- 
titled to the property su'b 3 ect to the claim for the 
profits received. Baohun v Hamid Hossein 

[lO B. L. R., 46 : 14 Moore’s I. A., 
377:17 W.R., 113 

30. Might of widow 

to possession against heirs — A widow, who is not 
entitled to more than her legal share in her hus- 
band’s estate, has no right to the exclusive possession 
of the entire estate, unless it be found that she was put 
in possession of the entire estate either by her hus- 
band or by the consent of the other heir or heirs in 
heu of dower, Amebbun r. Rtthebmtjn 

[2 Agra, Ft. II, 162 

Where it is so found, she has such light. Kubbem 
Buksh Khan Dooehin KhoOed 

[16 W. R., 82 

81. — SgpothecaUon — 

lb eng • Meg Vil of 1882, — The widow’s claim for 
dower under the Mahomedan law is' only a debt against 
the" husband’s estate. It may be recovered from the 
heirs to the extent of assets come to their hands. 
It does not give the widow a lien on any specific pro- 
perty of the deceased husband so as to enable her to 
follow that property, as in the pase of a mortgage, 
into the hands of a bond fide purchaser iov value. 
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Semble, — Under the Mahomedan law, there is not 
hypothecation without seism , but a creditor, whoihor 
widow or any other ci editor, if in possession of the 
husband’s piopeity with the consent of the debtor or 
his heirs, might hold ovei until the debt is paid ; and 
the cases cited to show that the widow had a right to 
hold until her dower was p)aid off proceeded on this 
principle. Mer Hobhoxjse, J" — It is vei y questionable 
whether the Court is hound to apply the Mahomedan 
law to this case under the pi o visions of Eegulation 
VII of 1832, the case not being one of succession, in- 
heritance, mairiage, caste, or religious usage; but 
simply one of contract. Wahidtjnnissa v Shttb- 
BATTUN . . 6 R. L. R., 54 ; 14 W. B,, 239 

32, Assignment to 

wife in lieu of dower. — Subsequent decree affecting 
share — Mrioritg of assignee over decree^holders.—^ 
Where a person had by deed assigned his share to his 
wife in heu of dowoi, and the assignee had been put 
in possession of the share so assigned to her under the 
decree of the Couit, — Meld that the reduction of 
shares by any subsequent decree would not affect the 
assignment, and if at all affected, she (assignee) 
would be entitled to have the same extent of land 
made up to her out of whatever other interest her 
husband or his heirs may have had in the estate; 
that her right would be prior in time and proforablo 
to any that could bo set up by a creditor under a 
decree subsequent to assignment, and that the plain- 
tiffs who purchased from the assignee wore conse- 
quently entitled to decree. Dhun Sin&h v, Eam 
8uhai . . • , . .2 Agra, 39 

83. — — Might of widow 

to possession for dower as against heirs. — A Maho- 
medan widow, even though she have a valid claim for 
dower against her husband’s estate, cannot take pos- 
session of the estate as against the heirs, but must 
sue them regularly for the amount due to her. 
Sbeahub t?. Mowea Btjksh . 6 W, B., 194 

34. Dispossession of 

widow. '^Wasilat. — The widow of a Mussulman, in 
possession of her husband’s estate under a claim of 
dower, has a lien upon it, and is entitled to possession 
as against those entitled as heirs, till her claim 19 
satisfied. Should the widow in such a case be de- 
prived of possession by a decree in favour of heirs 
who take with notice of her claim to dower, and 
more particularly where her right to sue has been 
expressly reserved, the heirs take subject to a lien of 
which the property is not divested by the decree, 
Meld^ by the Appellate Bench, that in a case in which 
a Mahomedan widow had, after many years of posses- 
sion as above, been compelled to make over one sixth 
of her estate to hex motber-m-law, and then sued her 
mother-in-law for one sixth of her dower without in- 
terest, she was entitled to recovci her claim without 
reduction on account of wnailat. Woomatooe Faxima 
B ietHM w. Meebenmttnnissa Khanttm ^ 

[9 W. R., 318 

35. - Melinqiiishmeni 

by son in f avow of mother for her unpaid dower,'-^ 
The Fnvy Council reveiscd so much of the decision 
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of the High Court as ruled that the effect of an 
arrangement "between the plaintiff and her son, hy 
which the son relinquished his share in his late 
father’s property, was not that the mother took an 
absolute interest in the propeity in satisfaction of 
her claim, for unpaid dower, but that she should have 
only a life-mteiest, the son retaining the legal rever- 
sion m himself, the Privy Council being of opinion 
that the creation of such a life-estate did not seem to 
be consistent with Mahomedan usage, and that there 
ought to be very clear proof (which had not been 
shown in this case) of a transaction so unusual and so 
improbable amongst Mahoinedans. A widow’s claim 
for unpaid dower, when it does not, by virtue of a 
bye-mokusa executed by her husband, become a pre- 
ferential charge on the estate, constitutes a debt 
payable 'parx passu with the demands of other credit- 
ors. Hamebda tj, BuBnuN . 17 W. E., F. C., 625 

80, — Widow out of, or 

in wrongful, possession — ^Where she is not in posses- 
sion or her posses’sion is unlawful, her right is to de- 
mand the amount of her dower from the heirs . such 
amount being realisable from their shares of the 
estates, like other debts, in the usual course of law. 
MBEBtrir V. Hajeebok , , .2 Agra, 386 

87 , — — ■■ - night of widow 

deprived of estate hy heir — "Where a Mahomedan 
widow was improperly deprived of a portion of such 
estate under a decree in a suit by an heir of her hus- 
band, the question as to her right of dower having 
been before the Court, but not disposed of by the 
Judge in that suit,— that the heir must be 
treated as having taken the property subject to a 
right of hen which was not divested by the decree in 
the former suit. Janeb Khanuk v, Amatoob Fa- 
tima Khanitm . • . , 8 W, E., 51 

38* Inheritance , — 

Transfer hy widow in possession in lieu of dower , — 
Mught of purQhaser,*^Meirs, — JTeld that a purchaser 
of a deceased husband’s estate from a Mahomedan 
widow, in possession thereof, pending payment of 
her dower, is not entitled to plead non-satisfaction of 
her dower-debt to a claim by her husband’s heirs for 
their share of his inheritance, as the widow’s right to 
dower is personal to herself and does not pass to a 
purchaser of the estate. Bachan v. Hamid Hossein, 
10 S, 1/, B , 45 ; and Bazayet Hossein v. Booh 
Chand, L. B., 5 /. A,^ 211, referred to. Ali MtjhAM- 
MAD Khan V, Aziztjibah Khan 

[1. 1.. E., 6 AH., 60 

39. - ■' Bight of morU 

gagee prior to suit for dower — A Mahomedan dying, 
his son N, who was in possession of the whole of the 
deceased:’^ property, mortgaged it to secure repayment 
of money advanced to him by the mortgagee. In the 
following year the three widows of the deceased, 
brought a suit against H to assert theii* right of dower, 
obtained a decree, and in execution attached and 
sold the property, and, buying it themselves, got into 
possession. The mortgagee then brought a suit to 
obtain from the widows the property which he had 
purchased. HeH that until the widows brought their 
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for dower — continued, 

suit the property m N/s hands was not subject to a 
lien or charge in favour of them, and that it passed 
free from incumbrances to the mortgagee as a bond 
fide purchaser for valuable consideration. Held, also 
that the plaintiff was entitled to so much of the pio- 
perty as was N*s share. Beghtm v* Doobee Chxtnd 

[20 W. E., 93 

40 , Power of widow to alieiiate 

share of whicli she is in possession in lieu 
of dower, — Smt to avoid alienation — JHeZ^ithata 
widow in possession of the share of her deceased hus- 
band’s heirs m lien of dower, is not competent to 
alienate it, and the heirs can sue for the avoidance of 
such tiansfer made by the widow. Mahomed Usstro- 
OOLBAH Khan u. Ghasheea Bebbee . 1 Agra, 160 

They cannot, however, claim possession before the 
dower is paid. Azebmitn v, Asoxje Abi 

[2 Agra, Pt 11, 167 

4L — ■ Share hy right of 

inheritance — -Held that a ividow who is in possession 
of her husband’s estate in lieu of her dower is not 
competent to alienate the whole estate peimanently, 
but can only sell what belonged to her by iigbtof in- 
heritance. Kummitb-oob-nissa BAauM v Maho- 
med Hussttn . . ,1 Agra, 287 

42 , Power of mother in posses- 

sion of daughter's shares in husband’s 
estate m lieu of dower. — Baughters without im^ 
mediate right, — Held that the mother who is m pos- 
session of her daughter’s shares in her husband’s 
estate m lieu of dower is not at liberty to sell them, and 
the sale can be npivahdated, although the daughters 
may not be entitled to immediate entry upon their 
shares. Ghtjeooehn Bebeb v, Mustheedeh 

[2 Agra, 300 

43 . Purchase of property hy 

wife out of money given in account of 
dower. — Husband and vnfe —Under the Mahome- 
dan law, a wife may (except with fraudulent intent) 
purchase propeity as her own during her husband’s 
lifetime with money given to her by him on account 
of dower. Hasoo v, Mahatab Beebee . 4 W, E., 7 

MAHOMEBAK LAW—ENBOWMEHT. 

See Ctjstom . . .1 Bom., 36 

Creation of endowment.— 

Verbal endowment, — ^According to Mahomedan law, 
a vahd endowment may be verbally constituted with- 
out any formal deed. Shttebo Naeain Sinoh v, 
ABLY Buksh Shah , . ,2 Hay, 416 

2. - Charges on profits 

for definite period* — The primary objects for which 
lands are endowed under the Mahomedan law are to 
support a mosque and to defray the expenses of wor- 
ship therein The mere charge upon the profits of an 
endowed estate of certain items which must in time 
cease, and the lapse of which will leave the whole pro- 
fits available for 1;he purposes of the endowment, does 
not render an endowment invalid under the Maho- 
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—Creation of endowment — continued, 
medaii law Mttzhtjeool Htjq v, Fuhbajt Ditaeey 
Mohapattxjb . . • .13 'W. R., 285 

3, — n , . Words declaratory 

of ap;propriaiion, — Motive, — The chief elements of 
wukf are special words declaratory of the appropria- 
tion and a proper motive cause ; and where the de- 
claration IS made in a solemnly, published document, 
the wukf is completed. Dotai. Chtj3S-d Mullick v, 
Keeamut Aei . . . .16 W. B., 116 

4. — Xiands set apart 

for support of mosque — The payment of expenses of 
a mosque out of the rents of certain property is not 
proof of itself that the pioperty is endowed. Shuee- 
ooNNissA V, Koolsoom , . 25 W. B., 447 

5, Grants for subsist* 

ence — Grants to an individual in his own right, and 
for the purpose of furnishing him with the means of 
subsistence, do not constitute a work for endowment. 
Kueeez Faxima V. Saheba Jan , 8 W, B., 313 

6. Wukf--- Construe* 

tion of deed of endowment. — Settlement on person 
and his descendants to three genei ationSj and after* 
wards to chai ity — Appropriations of propei ty by 
settlement, — ^A Mahomedan settled a portion of his 
immoveable property as follows I have made 
wukf the remaining four annas in favour of my 
daughter JB and her descendants, as also her descend- 
ants’ descendants’ descendants, how low soever, and 
when they no longer exist, then in favour of the poor 
and needy ” Seld, this settlement did not create a 
valid wukf To constitute a valid wukf, there must 
be a dedication of the property sole?y to the worship of 
God or to religious or chaiitable purposes. Semble, — 
Appiopnations in the nature of a settlement of proper- 
ty on a man and his descendants can only be treated 
as legitimate appiopnations under the designation of 
wukf wheie the term “ sadukah ” is used. Even sup- 
posing they could be so treated, it would be necessary, 
in order to validate a wukf by making a settlement 
of property on himself or his descendants, for a man 
to reduce himself to a state of absolute poverty. 
Mahomed Hamidudla Khan «. Lotful Hhq 

[I. I,. B., 6 Calc., 744 : 8 C. L. B., 164 

7^ — Wukf — Settlement 

on man and his descendants. — Semble, — To con- 
stitute a valid wukf according to Mahomedan law, it 
IS not sufficient that the word " wukf ” he used in 
the instrument of endowment. There must be a de- 
dication of the property solely to the worship of God 
or to religious and charitable purposes. A Maho- 
medan cannot, therefore, by using the term wukf,” 
effect a settlement of property upon himself and 
his descendants, which will keep such property 
inalienable by himself and his descendants for ever. 
Meld that the plaintiffs, who were sons of a daughter 
of one of the original settlors, did not come within the 
meamng of the term ** aulad dar aulad ” or the term 
** warrasan ”, used in the instrument of settlement 
Abdul Ganns Kasam v, Hubsen Miya Rahimtula 

[10 Bom., 7 


MAHOMEDAN IiAW— endowment. 

— Creation of endowment— continued. 

8 . Wukf. — Possession, 

Delivery of — Grant of endowed property . — To con- 
stitute a valid wukf,” or giant made for charitable 
and religious purposes, it must, according to the doc- 
trine of the Shias, be absolute and unconditional, and 
possession must be given of the mowkoof,” or thing 
granted Where a Mahomedan lady executed a deed 
conveying her property on trust for religious purposes, 
leserving to herself foi life two thirds of the income 
derivable from the property, and only making an 
absolute and unconditional grant of the rest for the 
purposes of the trust , — Meld that, under the Maho- 
medan law, the deed must he considered invalid with 
respect to that portion of the income reserved by the 
grantor to herself for life ; but as to the rest, that tho 
deed opeiated as a good and valid grant KaltjB 
Hossein V Meheuat Beebeb . 4 N. W., 166 

9 . — Wukf, — Mut* 

walh.—Piyht to sue — A MahonietUu of the Shaft 
sect, by a deed of settlement oxeeuted in 1838, called 
a wuktnamah, settled moieties ot his estate on his two 
wives, their danglitors, and the descendants of tho 
donees in each line so long as it should subsist, with 
cross remaindeis, on tho ©xtiiietion of either line, to 
tho representatives of tlie other, with final remain- 
ders, on the extinction of both, to the heirs of the 
settlor The settlor constituted himself tho naKir or 
mutwalli (supermtoudent or trustee) of tho estate 
during his hie, and nominated uj., and P. to act as 
such aftoi his death with the consent of his wives. 
In 184)0 the settlor died ; A. died in 1866 , P. survived. 
Tho wives and daughters of tho settlor also died. 
The repicsentafcives of one of the settlor’s daughteis 
sued tho defendant to recover a part of the estate, 
which had been sold to him by tho Civil Court, as 
the propel ty of another of the daughters, on the 
ground that the estate on tho death of that daughter 
passed as wukf to her surviving sister. Held that, 
supposing the wukf to have been validly created, the 
right to bring tho suit belonged (according to Maho- 
medan law), not to the hens or descendants of tho 
settlor, but to tho mutw^allis (supeuntendonts) 
jointly. On the death of one of the mutwallis, a 
successor to him should have been appointed in tho 
first place by the settlor, and, failing him, by his exe- 
cutor, if he had appointed any, otheiwiso by the 
Court on the application of the parties beneficially in- 
terested in the estate, Queere , — Whether a wukf 
could be created for the purpose merely of conferring 
a perpetual and inalienable estate on a particular 
family without any ultimate express limitation to the 
use of the poor or some other inextinguishable class 
of beneficiaries. Fhate Saheb Bibi r. Bamodae 
Peemji . . . , I. D. B., 3 Bom., 84 

10. — — Charitable object 

■—Subject of wulcf. — Shares in company —Accord- 
ing |:o Mahomedan law a wukf cannot he created 
of shares m a limited liability company. A wukf, the 
purpose of which is to create a more family settle- 
ment without a charitable object, is invalid. Abdul 
Gunne Kasam v. Mussen Miya Pahimtula, 10 Pom., 
7 } and Mahomed MamiduUa Khan v. Pudrunissa 



.( 8663 ) 


DIGEST OP CASES. 


( 3664 ) 


MAHOMEDAK* IiAW-^ENDOWMEISrT. 

—Creation of endowment — continued, 

^Khatoony 8 Q Jj. R, 164^ followed. Fatima Bibee 
t). Abie Isimah-jee Bham . .8 0. Xi. K-., 66 

W tc Jcf , — jP r 0- 

visions Jot ^^ayment of debts and maintenafice — 
Minor plaint} ff — G-uardiati — A Maliomedan created 
a wukf of all his pioperty, and appointed Ins mmoi 
grandson mntwalli, providing that duiing the min- 
ority the property should be managed by the minor's 
father The deed contained a piovision that, in the 
first place, certain debts should be paid, and then 
provided that the property should be applied towards 
the rehgious uses created and the maintenance of 
of the settlor's grandsons and then male issue In 
execution of a decree against the minor's father, the 
endowed property was attached and sold. In a suit 
by the minor through his sister, as guardian, to 
recover possession of the property, in which suit the 
Bister was not made guardian ad litem by an order of 
Court, but was allowed to sue by the Distiict Judge, 
— Meld that fhe suit was maintainable as framed. 
Keldy also, that notwithstanding the provisions tor 
payment of debts and maintenance, the wukf was 
valid. iiroHMiBUT Sin&h v Amib Alum 

[L li. R., 9 Calc., 176: 12 C. Ii. R., 22 

12 . ■' Grant to gi antees 

and their aulad va ahfad. — Meaning of the word 
*^aJifad,** — Wulcf — Tavlgat and sajjadanashin, 
Right of females to hold the A certain vil- 

lage was granted by the Mogul Government in inam 
to two persons and their ** aulad va ahfad " for the 
maintenance of a durga (mausoleum) of a pfr (saint). 
The plaintiff and the defendant were the descendants 
of the original grantees. In 1878 the plaintiff sued 
the defendant for the recovery of the profits of a 
one-fourth share in the inam, claiming to be entitled 
thereto through Ms mother and grandmother, who 
was a daughter of the son of the great-grandson 
of one of the two original grantees It was con- 
tended (inter alia) for the defendant that the expres- 
sion aulad va ahfad " used in the grant would include 
only the hneal male descendants, and not the plain- 
tiff, who claimed through females, who were incap- 
able of performing the spiritual offices connected 
With the mausoleum. The Court of first instance 
dismissed the plaintiff's claim. He appealed, and the 
lower Appellate Court allowed his claim to the extent 
of one-eighth share On appeal by the defendant to 
the High Court , — Jleldy confirming the decision of 
the lower Appellate Court, that the plaintiff was 
entitled to share both in the offices of the durga and 
the endowment The term ahfad," being a term 
of the laigest and most general signification, includes 
the descendants of females as well as of males. The 
primary object of the grant was to provide for the 
tavlyat and the office of sajjadanashin of the mauso- 
leum of the saint, and with that view to supply the 
means for the maintenance of the persons who 
should perform the offices, as well as for the ordinary 
expenses of keeping up the mausoleum. A female 
could not be the sajjadanashin, whose duties were of 
a strictly spiritual nature recjuinng peculiar personal 
qualifications so as to exclude female descendants 
from participating in the endowment; but it would 
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not follow that males, who established their descent 
from the propositus tlnough females, should be 
excluded Had the intention of the giant in the 
present case been to limit the class of descendants 
exclusively to peisons claiming thiough males, the 
expression aulad dai aulad " would have been used, 
instead of the general expression aulad va ahfad " 
Mussain JBeehee v. Mussam Sheirf 4 Mad ^ 2B , and 
Mugamr Ihramhibi w Miigavar Mussarn Sherif I L 
JR. , B Mad , 95) distinguished Kabimodin ^ ixAM- 
kb:an . . . . I. Xi. R., 10 Bom., 119 

13. "Wulcf JEs^eniials 

of — Increase in value of wulcf proper tieshow appro^ 
priated — Where by a sanad a gift was made of the 
then income of certain villages with a specification 
that one third of it was for the defrayal of the 
expenses of the servants of a mosque, and fursh and 
light, &c , one third for the expenses of a madrassa, 
and the remaining one third for the maintenance al- 
lowance of the mutwalli, -—IMeld that the gift com- 
plied with the four essential conditions necessary to 
create a valid wukf according to Mahomedan law. 
Meld also that, m the absence of any expiess direc- 
tion as to what was to be done with any surplus 
profits of the dedicated property, the reasonable pre- 
sumption IS that the improved value of the dedicated 
property, or any excess of profit ovex' and above the 
amount stated m the sanad, was intended by the 
grantor to be devoted to the same purpose for which 
the amount, which was the actual value of the pro- 
perty at the time of the gift, was expressly assigned. 
Jua-ATMONi Chowdbani «. Bomjanx Bibee 

‘ [I. Xi. R., 10 Calc., 633 

14, - — — Wulcf — Descent 

per stirpes, — Grant in mam to grantee and children 
without restriction as to names — Direction to prag 
for perpeimtg of Government — A sanad of the 
Emperor Shah Jehan, dated A D. 1651-52, granted 
in mam to one Sayad Hasan the village of Dhatoda 
and certain lands of another village in these terms : 

Let the whole village above mentioned, as well as 
the above-mentioned land, be hereby settled and con- 
ferred as above, manifestly and knowingly as a 
help for the means of subsistence for the children of 
the above mentioned Sayad Hasan without restriction 
as to names, in order that, using the income thereof 
from season to season and from year to year for 
their own maintenance, they may engage themselves 
in praying for the perpetuity of this ever- enduring 
Government ” Meld that this grant did not consti- 
tute wukf, or a religious endowment, making the 
village descendible to the issue of the donee per 
stirpes (that is, allowing representation) rather than 
accoiding to the ordinary Mahomedan law; and the 
direction that the donee and his issue were to pray 
for the perpetuity of the then existing Government 
meant no more than an inculcation of gratitude for 
the gift , and that neither neglect to fulfil the direc- 
tion nor the downfall of the Government would work 
a foifeiture or avoidance of the grant Although a 
wazifa grant may be a leligious endowment, such is 
neither necessa»-ily nor even generally its nature. 
Hence the use of the term ^*mauzif " (alias “wazif " 
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— Creation of endowment — continued, 
or “ wazifa with regard to the grant of a village, 
does not stamp the giant as a wukf oi religions en- 
dowment. Mahomed Ali v Gobab Am 

[I. X.. E., 6 Bom., 88 

15 , WuJcf — Tower of 

revocation — Reservation of rents and profits to 
donor for life — Ultimate dedication of property to 
chanty with intervening private interests, — Rule 
against perpetuities how far applicable in a colony 
subject to JBJnglish law. — Charities^ What are , — 
Trust for maintenance of idol, for benefit of poor, 
for building tanJcs, — Dedication by minor, — Subse- 
quent ratification — JEstoppel — ^A wukf must he cei- 
tain as to the property appropriated, unconditional, 
and not sub 3 ect to an option It must have a final 
object which cannot fail, and this object must be ex- 
pressly set forth. When a wukf is created, the le- 
servation in the deed of settlement of the annual 
profits of the property to the donor for life does not 
invalidate the deed. If, however, there is a provision 
for the sale of the corpus of the property and an ap- 
propriation of the proceeds to the donor, the settle- 
ment is invalid. If the condition of an ultimate de- 
dication to a pious and unfailing purpose be satisfied, 
a wukf IS not rendered invalid by an intermediate 
settlement on the founder’s children and their de- 
scendants. The benefits these successively take may 
constitute a perpetuity in the sense of the Enghsh 
law I but accordmg to the Mahomedan law, that does 
not vitiate the settlement, piovided the ultimate 
charitable object be clearly designated. The rule 
against perpetuities extends to a colony in which 
English law is enforced only so f^ as it is adapted 
to the circumstances of the community. The case of 
“ charities useful and beneficial ” to the community 
is an exception to this rule It is for the Courts to 
pronounce whether any particular object of bounty 
falls within this class. In order to decide this ques- 
tion, they must, in general, apply the standard of 
customary law and common opinion amongst the 
community to which the parties interested belong. 
Objects which the English law would possibly regard 
as superstitions uses are allowable and commendable 
accoiding to Mahomedan law. A trust for the bene- 
fit of the poor, for aiding pilgrimages and marriages, 
and for the support of wells and temples, is a chanty 
amongst Mahomedans, The law and opimon of Maho- 
medans regard such a trust as a charity ; and grant- 
ing there is a charity, the objection to a perpetuity 
fails according to the principles of the English law. 
Where the pioposed object of the endowment is one 
which is directly contrary to the public law of the 
State, the above rule does not apply. By an inden- 
ture of voluntary settlement, dated 16th March 1866, 
.F., a Mahomedan girl of the age of fourteen, con- 
veyed certain immoveable property in the Island of 
Bombay to trustees upon trust— (1) During her life- 
time to pay the rents and profits to her for her sole 
and separate use without power of anticipation. (2) 
After her death to pay the rents and pioftts to her 
children and descendants as she might by deed or 
will appoint. In default of appointment the trustees 
were to pay life-allowances to such descendants at 
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their disci'etion. The lents and profits only were to 
be thus distiibuted among such descendants for ever, 
the corpus of the property being kept intact. (3) In 
case there should be no such descendants, or in tho 
event of failure of such descendants, the rents and 
profits were to he expended on charitable purposes, 
such as expenses of poor pilgrims going to Mecca, 
building mosques, funeral and maixiage expenses of 
poor people, sinking wells oi tanks, or m such other 
maiinei as the trustees should think fit. Shortly 
after the execution of the settlement, the trustees 
took possession of the piopeity, and for fifteen years 
continued to pay the rents and profits to the settlor. 
The settlor was married in 1866 to H , and theie was 
issue of the marriage only one son, who died m 1872, 
an infant undei the age of five yeais. JT, died in 
1872, and tho settlor remained a widow. In 1881 
she became desirous of revoking tho above settlement, 
and under section 527 of the Civil Piocodure Code 
(Act X of 1877) she stated a case for tho opinion of 
the Couit, contending that she could lawfully revoke 
the trusts declared by the said indenture , that, if she 
could not revoke, then that tho trust thcicin declared 
in favour of chanty was void for remoteness j and 
generally that she was, under the circumstances, en- 
titled to have the property rcconvcycd to her by tho 
surviving;* trustee. Meld that tho settlement was 
irrevocable. The dedication having been once made 
could not be recalled. The interposed pinvate inter- 
ests, which might or might not endure, did not avoid 
the ultimate charitable trust. Accordmg to Maho- 
medan law the latter gave e:ffioct to the former* 
Should the intermediate purposes of the dedication 
fail, the final trust for charity did not fail with them. 
It was hut accelerated, being itself regarded as the 
principal object m virtue of which effect was given 
to the intervening disposition. Charitable grants 
being thus tenderly regarded, it would be inconsis- 
tent that a power of revocation should he recognised 
in the grantor. Meld, also, that although.,thG dedica- 
tion by a girl of fourteen was not to ho upheld 
without inquiry, yet the transaction never having 
being questioned by her husband dui ing bis life, and 
she having for fifteen yeais confiimed hei own act 
by a continued acceptance of the profits of the estate 
from the trustees, could not with reason contend that 
the dedication was invalid on account either of its 
ceremonial defects or of a want of an accompanying 
volition. Fatmabibi v. Advocate Geotbal op 
Bombay . . . I. L. B., 6 Bom., 42 

10 , BevocatioH of endowment.— 

Mffect of revocation or improper conduct of trustees, 
— ^A valid wukf cannot be affected by revocation or 
by the bad conduct of those responsible for the carry- 
ing out of the appropnator’s behests, nor can it be 
alienated. Doxad Chtod Mbbliok v, Kebamitt 
Adi 16 W. B., X16 

17. Removal for mis* 

conduct, — According to Shinh law, a man who devotes 
property to charitable or other uses, and transfers 
the proprietary right therein to a trustee, cannot at 
his pleasure take it back from tho trustee whom he 
has constituted the owner, and give it to another 
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person, unless on th.e creation of the tiust he has re- 
sei ved to hunself the right to do so in express terms. 
HiDAITOONNiaSA v» Atzul HossEiiir 

[2 N. W., 420 

13, - Grant reverting 

to donor on misconduct of mutwalhs — If mutwalhs 
fail to act up to the duections of an endowment, the 
grant does not necessarily revert to tlie heirs of the 
grantee. Reasft Ali m Abbott . 12 W. B., 132 

19 . Management of endow- 

ment — Position of manager — Limitatton — Act 
XX of 1863 —Since the passing of Act XX of 1863 a 
mnt walla, or manager of a Mahoniedan endowment, 
cannot he considered to hold the position he was 
taken to have m the 3 udgment of the Privy Council 
in Jewun Doss Sahoo v. Kuheerooddeen, 6 W. iZ., 
P. C i 3,— tna , as an officer appointed by the Govern- 
ment , and therefore the ordinary rules of limitation 
are apphcable»to such cases. Lall Mahomed v» 
Lalia Beij Kishoee . . 17 W, B., 430 

20. — — Zand granted 

for purposes of* — JRigM of succession to, and income 
of — Land gi anted for the endowment of a khalihi, 
or other religious office, cannot he claimed by right 
of inheritance Where such a grant has been made, 
the members of the grantee's family have no right 
at his death to a division amongst them of the income 
derivable from the land. The right to the income of 
such land is inseparable from the office for the sup- 
port of which the land was granted. Jaaeae Mo- 
HiuDiH Sahib v* Aji Mohiudin Sahib 

[2 Mad., 19 

21. Succession to management 

of endowment. — Succession to endotoed pro- 
perty — Rules of founder — Usage — Primogeniture* 
— Where property has been devoted exclusively to 
religions and charitable purposes, the deteimination 
of the question of succession depends upon the rules 
which the founder of the endowment may have 
established, whether such rules are defined by writing 
or are to he inferred from evidence of usage Where 
so far as the will of the founder can be ascertained 
from the usage of former days, it seemed to author- 
ise a mode of succession originating in an appoint- 
ment by the incumbent of a successor, the Court 
would not he authorised to find m favour of any 
rule of succession by primogeniture solely from the 
circumstance that the persons appointed were usually 
the eldest sons. Gudam EahtjmtuliiA Sahib v 
Mohommbd Akbae Sahib . • 8 Mad., 63 

22. — — WuJcf property* 

■ — XoundcT^s right to appoint manager — Right of 
executors to nominate manager — dhriba — ^Although, 
according to Mahomedan law, the founder of a 
wukf has a right to reserve the management of it to 
himself or to appoint some one else thereto, yet when 
he has specified the class from amongst which the 
manager is to he selected (eg., from amongst his 
relations), he cannot afterwards name a person as 
manager not answering the proper description. After 
the death of the founder the right to nominate a 
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manager of the wukf vests in the founder’s vakeels 
or executors, or the survivor of them foi the time 
being. The term “ akriba (relations), though more 
properly confined to relations by blood, will, when 
the context shows that it was intended to be used in 
a Wider sense, he extended so as to include relations 
by affinity The wife or widow of the founder is not 
included amongst his " akriba ” Advocate Gene- 
EAL V. Fatima Stjdtani Begam , 9 Bom., 19 

23. Misappropria- 

tion of funds, 'Effect of, on nature of trust — Con- 
struction of endowment or grant, — Where the mut- 
walli of an endowment sought to lecover his suibura- 
kan Tight in two villages, of which he had been dis- 
possessed by a person who had obtained a decree 
against him personally, and taken out execution 
against the endowment, and the said judgment- 
creditor contended — fiist, that the proceeds of the en- 
dowment had been appropriated to other purposes 
than those specified in the firman creating it j second, 
that as the firman contained no rule of succession by 
inheritance or otherwise, plaintiff could not claim to 
be mutwalh simply in vntue of his being a de- 
scendant of the original mnt walk ; and third, that the 
use of the term “ mam ” m the firman showed that 
the grant was in the nature of a personal endowment : 
it was found that the nature of the firman removed 
all doubt of the wukf character of the endowment , 
and held, firstly, that the misappropriation of wukf 
funds might form the suh 3 ect of a suit to compel the 
mutwalh to do his duty, hut could not altei the 
essential nature of his trust • secondly, that the ques- 
tion of the right^of the plaintiff to succession could 
not, for the first* time, be raised in this stage of the 
case ; and, thirdly, that a grant should be construed 
according to the 'intention of the founder, and not 
according to the strict interpretation of any parti- 
cular woid the word " mam ” being indiscriminately 
applied to personal grants and religious endowments. 
Asheeeooddebn alias Kadla Miah v Deobo 
Moyeb . . ... 25 W. B., 667 

24, — — — Alienation of 

endowed lands. — Appointment of wife as mutwalli 
in husband^ s lifetime. — Power to appoint mutwalh — 
Where a plaintiff sued to recover certain lands which 
had been appropriated to religious and charitable 
purposes by the father of her deceased husband, and 
urged that she had been ousted by defendant, who 
was the son of a half-brother of her husband; hut 
the defendant contended that he had been put in 
possession as manager by plaintiff herself and other 
widows of the plaintiff's deceased father-in-law, all 
which widows had some interests in the land under 
various deeds by which additions had been made to 
the orignal endowment , and defendant further 
pleaded that, under the original deed of appointment, 
plaintiff's husband could not alienate the property, 
and that plaintiff's possession would be a virtual 
alienation ; and also that plaintiff's claim was barred 
by limitation, and that she could not hold the land 
without the saHction of the Government under Act 
XX of 1863 , — Held that, although plaintiff's original 
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—Succession to management of endow- ! 

ment — continued, \ 

api)Ointmeiit by ber late husband during his lifetime ! 
was unauthoiised, yet, as alienation in such a case 
would mean ahenation of the subject of the endow- 
ment rather than its transfer to plaintiff, whose pos- 
session was not an adverse possession, plaintiff's pos- 
session did not defeat the purposes of the original 
appropiiator, and could not be regarded as an aliena- 
tion, and that m these ciicumstances, even though 
the property were wukf, there could be no defect in 
plaintiff's title An appropiiator of land to special 
purposes can, under Mahomedan law, confer the office 
of superintendent on another at any time. It was 
found in this case that defendant, as a descendant of 
the original appropriator, had succeeded to other pro- 
perties which weie quite distinct from the land in 
suit. Abdool Khalek u. Poean Bibbb 

[25 W. B., 542 

25 , Appointment as manager. — 

Sow far effectual — An appointment as manager, by 
the tiustee foi the time being of a Mahomedan leh- 
gious endowment, was held not effectual beyond the 
incumbency of the nominator. Mohebooddben Ah- 
med V. Edaheb Buksh , . 6 W. B., 277 

26. — — —— 

fioation — The fact of a person being a Shiah does not 
disqualify him foi the supervision of a wukf made by 
a Sunni, Doyal Chtod Mulbiok v Kebamut 

Am 16 W. B., 116 

27. — Hereditary suC" 

cession — In a Mahomedan religious endowments 
when it IS essential that the superior or managei 
should have certain qualifications which succession 
by descent would not always ensure, the theory of 
hereditary succession is most unlikely and out of 
place. SYEDTrn- u. Allah Ahmed 

[W. B., 1864, 327 

28. — Suffada^nasheen, 

Sesceni of office of — Weinah’s right of — Undei the 
Mahomedan law, offices like that of suffada-nasheen 
should descend to persons in the male line, and those 
who are descended from females aie regarded as not 
belonging to the family of the founder, but strangers. 
Where such an office has been once diverted for suffi- 
cient cause {e g.t default of male issue) from a parti- 
cular line of descent, it is liable to be brought back 
into the line of a previous holder when the person 
claiming under that holder is a descendant in the 
female line. Ahmed Hosseih v Mohioodeen 
Ahmed . , • * • .16 W. B., 193 

29. — — * Temporal and spi^ 

ritual affairs, — Performance of duties by female , — 
According to Mahomedan law, a w'oman may manage 
the temporal affairs of a mosque, but not the spiritual 
affairs connected with it, the management of the lat- 
tei requiring peculiar personal qualifications Hes- 
BAiH Bibbb Hessaih Sheeie . 4 Mad,*. 23 

30. __ Wuhf or en^ 

dowed property, — Office of mutwalli, Sature of, — 
Transfer of or perfoi mance of duties of hy agent, 
— The office of mutwalli is a trust which a woman, 


MAHOMEDAN LAW-ENDOWMENT, 

— Appointment as manager— cow 

equally with a man, is capable of undertaking, hut it 
IS a peisonal trust, and the office may not bo trans- 
feircd, nor the endowed jiropcrty convoyed, to any 
person whom the acting nmt walla may select The 
woid deputy," in hook 9, chaptci V, page 691 of 
BaiUie's Mahomedan Law, signifies some one who, as 
an agent, may he employed to perform the duties of 
the office, as to collect rents and to assist the mutwalli 
in expending the proceeds of the endowed piopeity 
for charitable purposes. Wahid Ali v, Ashbeee 
Hossaih 

[I. L. B., 8 Calc , 732: 10 C. L. B., 629 

31. Woman perform,^ 

mg duties of manager of enaowment — A w'oman is 
not competent to perform the duties of mujavar of a 
duiga which aie not of a seculai natuie Mujayab 
IBEAMBIBI V, MEJAVAE HeSSAIN yUEBIEE 

[I. L.B,3Mad.. 95 

32. Alienation of e:^dowed pro- 

perty. — Wukf, — Limitation, — According to Maho- 
medan law, wukf or endowed property is alionablo. 
Wukf propel ty is not the less wukf property hecauso 
of the use of the woids ** mam " and ** aliamgha" m 
the grant, provided the grant clearly appears to have 
been intended for chautable purposes. A mutwalh, 
or superintendent of an endowment, is not barri'd by 
limitation if he sues to recover possession of eutlowiid 
property within twelve years from the date of his 
appointment Jbwen Doss Sahoo v, Kebekeood^ 
DEEN . 6 W. B., P. C., 3 : 2 Mefore^s I. A,, 890 

33. — Alienation hy 

mutwalli — In dealing with the mutwalli of an 
endowment, it is not necessary for the purchaser to 
look further than to the power of the mutwalli un- 
der his deed of tiust. It the deed gives the mut- 
walh the powei and discretion to make a sale, it is 
not a matter of concern to the purchaser whether 
that power or discretion is judiciously exercised or 
not. Golam Ali o. Sowletooskissa Bibee 

[W. B., 1864, 242 

34. ; Giant of mirasi 

Zeewe.— According to Mahomedan law, the trustees of 
an endowment cannot cieate a valid mirasi tenuro 
at a fixed rent hy granting a lease of any portion of 
the wukf pi operty. Soojat Ali v, 2emeeeooddben 

[5W.B., 158 

35. - — — of 

land devoted in part to religious purposes , — Whore 
the whole of the profits of land are not devoted to 
religious purposes, hut the land is a heritable property 
burdened wdth a trust, — eg,, the keeping up of a 
saint’s tomb, — it may be alienated subject to the trust. 
Belyoo Bibee «. Bheebet Lall Bhekxtt 

[10 W.B.,299 

36. ■" ■ ’■■■"■ Liability of wukf 

property in hands of widow to decree against hus*‘ 
SantZ.— Where property is endowed (made wukf) by 
the proprietor, and as such devolves to his widow as 
trustee (mutwalli), it cannot be sold m satiHfat*tion 
of a claim against him. Feceedo v Mahomed 
Hedesseb .... 15W.B„76 
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fact that a moitgage is m existence ovei propeity at 
the time when it is set apart as an endowment, does 
not invalidate the endowment under Mahomedan law. 
It IS an endowment subject to a moitgage. It ^ttev 
a mortgage the mortgagor endows the land and dies 
leaving sufficient assets, his beirs aie hound to apply 
those assets to the redemption of the moitgage, so 
that the endowment may tahe effect freed from the 
naortgage by the application of other assets of the 
endowed But, if necessary, the mortgagee may 
enforce the mortgage hy sale of the land, and the 
endowment will he rendered void as against the pur- 
chaser under the mortgage, hut not as agaanst the 
heirs of the endower , as against the latter, the sur- 
plus sale proceeds will be subject to the endowment. 
Hajka BEaxjM V. Khaja Hosseiit 

[4 B. Xj, B.j a. O., 86 : 12 W. B,, 498 

Upholding on review, Khajah 
Hazaba BEGnr]yf . . .12 w . B., 344 


• Mortgage,— ThQ 


88. 


— — Waste committed 

iJ^mutwalU.^LiahiUy to Where a mut- 

walh was proved to have been guilty of waste, the 
High Court ordered him to file in Court every six 
months a true and complete account of his income, 
expenditure, and dealings with the property belong- 
ing to the endowment. Impad Hosseik v Mah^ 
medAliKhak . . . 23 w, Bo 150 

90 ^ — r Removal of manager.— 

Miscond'wcf.'^lt a superintendent of an endowment 
misconducts himself, the Mahomedan law admits of 
his removal, and this is sufficient to protect the 
oblects for which the tinst was cieat^ 

OOK-NISSA V. ABZTTI. HOSSBIN . 2 JY. W ., 420 


MxsmanagemenU 

of donor, — The rule of Mahomedan law that 

a mutawalli, or superintendent of an endowment, is 
removable for mismanagement, does not apply to the 
case of a trustee who has a hereditary proprietary 
right vested m him. It is essential, for the exercise 
by the donor of the power of removing a superintend- 
ent, that such power be specially reserved at the 
time of the endowment. Gttpam Hussain Saib v, 
Aji Ajam Tadappah Saib. Aji Ajam Tapallah 
Saib o. Gulam Hussain Saib . . 4 Mad., 44 


— — Misconduot — 

Where the plaiptiff sued to recover certain property as 
wukf, on the ground that the mutwalli and his an- 
cestor (a former mutwalli) had misconducted them- 
selves by sellmg to some of the defendants the pro- 
perty which was the subject of the endowment,— 
EeU that as plaintiff had shown no title, either as 
heir or otherwise, to partake of the benefit of the 
endowment, he had no right to recover possession, and 
that the utmost he could ask for was to have the 
mutwalli who had misconducted himself removed, 
and a new mutwalli appointed, provided he showed 
circumstances which, accoidmg to law, would justify 
the Court in selecting a mutwalli. Bhuebucb: 
Chunbba Sahoo t). Gobam Shuebup 

[10 W, B., 468 


MAHOMEBABT IiAW-ENBOWMElfirT. 

- — Bemoval of manager— con;^^««ec^. 

42. — Removal of officer 

for disohedience.’— Cause of action —Trust —-In a 
suit hy the superintendent of a Mahomedan religious 
establishment to eject defendant (M ) from the office 
of takheadar and fiom ceitain lands thereto apper- 
taining, on the giound that he had by the authority 
vested in him alieady discharged M. from employ- 
ment in consequence of disobedience, the alleged 
cause of action being an order passed by the Civil 
Court decreeing to the defendant a quantity of land 
belonging to the establishment, notwithstanding the 
superintendent's objection that Af. was no longer 
takbeadar,— that the plaintiff's cause of action 
was correctly stated, for it was by the order in ques- 
tion that his nominee was put aside, and the defendant 
declared to have a right to the land as takheadar^ 
and that the defendant's claiming to hold independent- 
ly of the snpeimtendent was an act of the gravest 
disobedience warranting the plaintiff's interference 
and the exercise of his authority JTeld, too, that the 
suit was not barred by limitation, as the defendant 
held his office subject to the general central and au- 
thority of the superintendent, both parties executing 
the same trust. Mehbb Axi v. Golam ISTuzuBir 

rilW.B.,383 
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Deeds op Compbomise. 

[6 Bom., A. 0., 77 

1 . LAW APPLICABLE T 0 -- 

Daw of equity and good 


conscience. — Cases of inheritance, marriage, and 
caste,— T oa application to Mahomedans of their own 
laws in cases other than those coming under the de- 
nomination of inheritance, marriage, and caste (e.y., 
in case of gifts), is the administering of justice accord- 
ing to equity and good conscience. Zohooeoodeen 
SISDAI. Bahaboolla Sibcab^^^ 

Questions as to gift arising 


in suits. — Bengal Civil Cow ts Act, Vl of 1871, 
g 24 , — Under section 24 of Act VI of 1871, Mahomed- 
an law IS not strictly applicable to questions relating 
to gift arising in suits, but it is equitable as between 
Mahomedans to apply that law to such questmus. 
Shumshoolnissa ZoHEA Beebbb , 6 N. W, 2 
r A -R* Tl THd. 1874. 286 


2. COKSTEUCTIOK, 

9 ^ ' T ' ' — Donee from HAahomedan widfow.— * 

Title,— Keld that a donee holding from a Mahomedan 
widow does not acquire a better title to the property 
than the donor herself had. Makombd Hoob Ehan 

c.HttbDxai - . . . . lAgra,e 7 



( 3673 ) 


BiaEST OF CASES. 


( 3674 ) 


MAHOMED A3Sr liAW — G-IPT — continued, 

2 CO]SrSTRUCTION--co»3{mt«e(^ 

4^ Gift for consideration.— JBe- 

vocahle grant. — Construction of instrument of gift 
— One of two bi others, co sbareis in ancestial lands, 
died leaving a widow, who thereupon became entitled 
to one fourth of her husband’s share of the family in- 
heritance. Without relinquishing her light to claim 
hei share, in lieu theieof she leceived an allowance of 
cash and gram The surviving brothei made an 
arrangement with her which was carried into effect 
by documents By one instrument he granted two 
villages to her. By another she accepted the gift, 
giving up her claim to any pait of the ancestial 
estate of her husband. The first instrument, inter 
aha, stated as follows declare and record that 
the aforesaid sister-in-law may manage the said 
villages for herself and apply then income to meet 
her necessary expenses and to pay the Coveinment 
revenue.” Meld that these words did not cut down 
previous words of gift to what in the Mahomedan 
law IS called an ariat , and that the transaction was 
neither a mere grant of a license to the widow to take 
the profits of the land levocable by the donor, nor a 
grant of an estate only for the life of the widow. It 
was a hihhali-lnUimaz, or gift for consideration, 
granting the villages absolutely, Mahomed Faiz 
Ahmed Khan t?. Chitdam Ahmed Khan 

[I. Xi.B., 8 AU., 490 
Xj. B.9 8 I. A.^ 25 

5, Transfer of absolute estate.-*- 

Condition — Sunni law — Shiah law — The owner of 
a house made a gift thereof to certain persons “ for 
their residence, and that of then heirs, generation 
after generation,” declaring that if the donees sold oi 
mortgaged the house, he and his he^^'s should have a 
claim to the house, but not otherwise Meld that 
under Mahomedan law, whether that by which the 
Shiahs or that by which the Sunnis wei e governed, 
the house passed by the gift to the donees absolutely, 
the declaration by the donor as to the effect of an 
ahenation by the donees being in the nature of a re- 
commendation, and not having the effect of limiting 
the estate m the house itself Kasib Husain v. 
Su&HBA Beotm . . I, Ii, B., 6 All,, 605 

0 , — - Deed of gift, — Will — Validity 

of declaration of title. — Meld that a document to 
the following effect was a deed of gift and not a 
will: "I have no children. Therefore my own 
brother, Mir Hemdoola alias Chotay Saheb, in his 
lifetime placed in my lap his infant son, Mir Ruhul- 
la, of his own free will and accord. From that day, 
having taken the said Mir Saheb into my family, j 
adopted him as my son. Consequently he is being 
brought up entirely by me, and he alone is also my 
heir. And I have appointed him the owner of all 
by goods and property . , • I have made over 

the same to the possession of the said Mir Saheb. 

. , . I have a share in the goods and property 

of my husband, Mir Afzaloodm Khan Saheb, the 
Kawab of Surat, The owner thereof also is the same 
Mir Saheb. Therefore in my lifetime should this 
property come into my hands, I will also deliver the 
the same into the possession of the sS^id Mir Saheb. 


MAHOMEDAN LAW-GIET— 

2. COHSTRUCTIOK— 

Deed of gift — continued. 

Because the said Mir Sabeb being the heir of all my 
goods and property, I have constituted him the pos- 
sessor theieof by virtue of owiieiBlnp, He is there- 
foie the owner. And after me, should this property 
be divided, then the said Mir Saheb is the owner 
and absolutely entitled to receive my portion by the 
aforesaid right, hy the right of ownership of my share, 
fiom the Comt of His Honour the Agent. Ho one 
shall oppose him ” Meld, further, that even if the 
direction in the above document as to making the 
grantee of the document the owner of the giant (it's 
share in her husband^ s property be regaided as a de- 
claration of title, such declaiation had, according to 
Mahomedan law, no validity to create a proprietary 
right m the said share after the grantor's death* 
Kavabbai o. Adam Khan 

[I. L. B., 7 Bom., 170 
8. VALIDITY, - 

7, — Deed of sale,— gft*-^ 

Without dlser^m^nahon of shares . — Where a con- 
veyance between Mabomedans, though in form a 
deed of sale, is in reality a gift, its validity should be 
tested by the rules of law applicable to gifts, and not 
by those applicable to deeds of sale. In determining 
whether a transaction is one of sale or gift, the inten- 
tion of the parties, rather than the form of the in- 
strument used, should bo consideredj A deed of gift, 
111 English form, of a house to three persons as joint 
tenants (without discrimination of shares) is good 
according to Mahomedan law, as it shows an intention 
on the part of the donor to give the property in the 
whole house to each of the donees, A gift by a 
Mahomedan in Bombay which contravenes the prin- 
ciples of English Courts of Equity with regard to 
gifts to persons standing in a fiduciary relation to the 
donors will not be upheld Bajabai v Ismaid 
Ahmed • . . . 7 Bom., O. C., 27 

8, Deed of gift altering suocea* 

sion of property by law,— Intention of parties, 
— Where a Mahomedan transferred certain property 
(Companjr's paper) to his son, icservmg the interest 
to himself foi life, the object of the disposition being 
to give the son a larger shaie of the father's pro- 
perty than would come to liim by succession ah in- 
testate, — Meld that the transaction could not be im- 
peached on moral grounds, as a design to alter the 
disposition of propel ty so as to defeat a succession 
hy an alienation, which the law allows, is simply a 
design to conform to the law while working out an 
unf or bidden object, M'eld, also, that the intention of 
the parties did not violate any provision of the 
Hedaya, and the transfer was complete and the gift 
valid. Umjad Aldy Khan v, Momumdee BBauM 

[10 W, B., P. O., 26 : 11 Moore’s I. A., 617 

9, ^ Hiba-bil-iwa2!,--J^cc« of, upon 

heirs. — ^A hiba-bil-iwaz differs from an out-and-out 
sale as well as from a gift, while it pai takes of the 
charactei of both, and, jS supported by sufiicient con- 
sideration, is binding under the Mahomedan law upon 
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MAHOIOIDAN’ TxKW continued, 

8. VAlATmY-^onttniied. 

Hiba-lbil-iwaz~co«^i»«e{?, 
the heirs of the party executing such deed SoLAH 
Bibee v. Kebbtjn Bibee . 16 W, K,, 175 

3 ^ 0 ^ Condition of good 

heiaviour.—X gift is not necessarily hiba bil-iwaz 
by an allusion in the deed to the good behaviour of 
the donee, and his supplying a certain amount to the 
donor to enable the lattei to do some act in respet of 
the property. Ussun Aei Khan v. Oeetjt Beebeb 

[3 Agra, 237 

13 ^ Alienation by Mabomedan 

lady. — Consent of childten, — A Mahomedan lady 
can sell or give a\\ay her property as she pleases 
When a mother makes a gift to her children, and one 
of them seeks to set it aside as fraudulent, so far as 
it aiffects the plaintiSh right of inheritance, so Jong 
as the mother is ahve and admits the execution of 
the deed of gift, the plainti:l$ is not m a position 
to disturb it, and it is quite immaterial in such a 
case whether the plamti&’s consent was or was not 
^ven. Mahomeb Ztjhebehe Hcjq v. Butooettn 

[1 W. B., 79 

32, Oft on death‘ 

hed--Wiil—’A Mahomedan widow, or any other 
woman, holding property in her own right, may give 
it away to whomsoever she pleases, unless she delays 
the gift till upon her death-bed, when such a gift 
would be looked upon as a will, and he inoperative 
beyond a certain limit. Ltjtbeeoonissa Bibeb v 
Eajaoob Bithmah . , . 8 W. B., 84 

33 ^ Delivery of possession.— 

Possession with mortgagee — Sale — Minors — A 
Mahomedan lady executed a deed of gift in favour of 
the plaintiff, who was at the date of its execution a 
minor, of certain lands (including the land m dis- 
pute) of which she professed to have obtained pos- 
session under a decree against her coparceneis The 
plaintiff, on the strength of the deed of gift, sued for 
a declaration of his right to the land, alleging that 
the donor had actually recovered possession in execu- 
tion of her decree. The original and appellate 
Courts found that the defendant was, at the date 
of the deed of gift, m actual possession under a mort- 
gage executed by the donor’s coparceners, and that 
she had failed, in exeeutmg her decree, to eject the 
defendant Meld (Kbmbaee, J., dissenhente) that 
at the date of the deed of gift the donor was simply the 
owner of property which was m possession of a mort- 
gagee, and could not, under Mahomedan law, make a 
gift of it, although she could sell the same. See 
Adam Khan v. Alarakhi, I L. M , 6 Bom., 645 
When, the donee is a mmor, possession may be had 
by a trustee on his behalf. Mohintjein v Man- 
OHBESHAH . . . I. L. B., 6 Bom., 650 

^ 14. Gift of Share before parti- 

tfOH. — Co-sharers — According to the Mahomedan 
law, one of t-wo sharers can give over his share 
to the other eyen before partition. Amebna Bibbe 
Zbepa Bibeb . . . . 3 W. B., 37 


MAHOMEDAN* DAW — OH'KT-~-conUnmd. 

3. YKhYDlTY ^continued. 

35 , Gift of undivided property. 

— Musha, or confusion. — Change of possession — 
Where there is, on the pait of a father or other guar- 
dian of a minor, a real and bond fide intention to make 
a gift to the minor, the Mahomedan law will be satis- 
fied without actual change of possession, and Will 
presume the subsequent holding of the propeity by 
the father or guardian to be on behalf of the minor. 
Where the subjects of a gift are definite shares 
in ceitain zemindans, the nature of the right in 
which IS defined and regulated by the public Acts of 
the British Government, so that they form for revenue 
purposes distinct estates, each having a separate nnm.* 
her in the Collector’s books, and each liable to the 
Government only for its own assessed revenue, the 
proprietor collecting a definite share of the rents from 
the ryots, and having a right to this definite share 
and no more, the rule of the Mahomedan law as to 
musha, which makes the gift of undivided property 
invalid, does not apply Whether the law 

relating to musha applies to those cases m which the 
owner gives all his own interest in undivided pioper- 
ty Ameeboonissa Khatoon v Ababoonissa 
Khatoon , 15 B. L. B., 67 • 23 W. B., 208 
[L. B., 2 I. A., 87 

35 , Gift of property not in pos- 

session. — Gift of zemindans let out on lease, and 
maliJcana rights. — Mu<iha as applied to gifts of tin* 
partitioned and undivided lands. — The rule of Malio- 
medan law that no gift can bo valid unless the sub- 
ject of it is in the possession of the donor at the time 
when the gift is made, 'has i elation, so far as it 
relates to land, tp cases where the donor professes to 
give away the possessory interest in the land itself, 
and not merely a reversionary right in it. What is x 
usually called possession m this countiy is not only j 
actual or khas possession, but includes the leceipt of j 
the rents and profits. There is nothing in Maho- ; 
medan law to make the gift of a zemindari, a part or 
the whole of which is let out on lease to tenants, in- 
valid Nor IS there any principle by winch to distin- 
guish malikana rights from the right to receive rents 
or dividends upon Government securities, and gifts 
of such a nature may be legally confer! ed under the 
Mahomedan law. The doctrines of Mahomedan 1^ 
which lay down that a gift of an undivided share 
m property is invalid because of musha or confusion 
on the part of the donor, and that a gift of pioperty 
to two donees without first separating or dividing 
their shai es is had because of musha on the pai t of the 
donees, apply only to those subjects of gift winch are 
capable of partition. Mtolick Abbooe Gtteeoob 
c Mitleka. . . I. L. B., 10 Calc., 1112 

37 , Interest of donees unde- 

jBLned by gift.— by donees of rent of land 
given — Possession — A gift of land made by a Mabo* 
medan is invalid if the interest of each of the donees 
IS not defined by the gift SemUe, — That the con- 
tinued receipt by the donees of the rents of land, 
which had heei;, let by them as the managers of the 
donor, is not a sufilcient taking possession to satisfy 
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MAHOMEDAH LAW— GIFT— ooa<j»«e£j. * 

3 VALIDITY — continued. 

Interest of donees undefined by gift—c(?«- 
tmued. 

the requirements o£ the Mahomedan law* Valimia 
AniMiA V, GiriiAM Kadae Mohidin 

[6 Bom., A. C., 25 

13 , Q-ift in lieu of dower.— 

defimieness — In a suit upon a hibbanama alleged to 
have been executed by the husband of the plaintiff, 
giving her twenty- two shaies in a village as a gift in 
hen of dower, the Civil Judge dismissed the suit upon 
ground that the omission of the amount of the 
dower rendeied the instrument of no validity accord- 
ing to Mahomedan law JSeld (reversing the decree 
of the Civil Judge) that the suit was maintainable, 
the instrument expressing plainly the ^ecific shares 
of the propel ty, and the gift was made in lieu of the 
whole dower, and there being no room foi doubt as to 
the meaning and intention of the contracting parties 
in regal d to the particular subjects either of the gift 
or of the consideration, Sahiba Begum v, Atoh- 
amma 4 Mad., 115 

19 , Gift without defining respect- 

ive shares of donees. — Act VI of 187 U s 24,— 
Law of justice, equity, and good conscience, — A. 
deed of gift of lus estate, executed by a person of 
somewhat weak mind, in favour of two of his sons, 
one an adult and the other a minor, without division 
or detail of then respective shares, whereby a younger 
son and several daughters were excluded from in- 
heutance, was set aside by the Court under the gene- 
ral rule of Mahomedan law, that anything which is 
capable of division, when given tC two persons, 
should be divided by the donor at the time of the 
gif fc, or immediately subsequent thereto and prior to 
the delivery to the donees, and the special lulc that 
a gift of undivided property is absolutely invalid 
wheie one of the donees is a minor son, justice, 
equity, and good conscience not requiring, under the 
circumstances of the case, that the deed should be 
maintained. K, devised a certain estate to- lus son Z , 
but directed that the devise should only take effect on 
his death in respect of a portion of the property 
which was rent-free laud, and that, with regard to 
tli®- remainder, his son A should hold possession for 
the purpose of collecting and paying the Government 
revenue due on both poitions without rendition of 
accounts, until such tune as Z, should have a son 
competent to manage land paying revenue Z, exe- 
cuted a deed of gift of lus estate. He never came 
into possession of the second portion of the pro- 
perty. Meld, with lefeieuce to the question whether 
the donor had fulfilled the x'equirements of Maho- 
medan law by putting the donees into immediate 
possession, that the deed, having operated in respect 
of the fiist portion of the property which Z had be- 
come possessed of under the will, operated in respect 
of the second. Nizam-tjb-din v, Zabbda Bxbi 

[6 ISr, W., 838 

I 20. TTndefined gij^,—Gif£ ly 

father to minor son —The rule that an undefined 
gift of joint undivided property, mixed with property 

i in 


MAHOMETAN liAW— GIFT— contmued. 

3. VALIDITY — continued. 

Undefined gift — continued. 

capable of division, is invalid by Mahomedan law, 
does not apply to a gift by a father to a minor son. 
Wajeed Ali Abboob Ali . W, B., 1864, 121 

21. Gift of defined sbare in 

land. — Separate property,— A defined share in a 
landed estate is a separate property, to the gift of 
which the objection which attaches under Maho- 
medan law to the gift of joint and undivided pro- 
perty IS inapplicable JiWAN Bakhsh tJ- Imtiaz 
Bbgam . . . . I. Ii. B., 2 AIL, 08 

22. Gift of defined sliare of 

property, — Possession — Samfia Code — Imamia 
Code — A Mahomedan bequeathed his property to his 
two nephews, Gulain Rasul and Gulam Ah, as joint 
tenants Gulam Ali died, leaving a widow and a 
daughter, who continued to be joini? tenants with 
Gulam Rasul, but the latter continued in exclusive 
possession of the property, subject to any claim which 
they might establish to a share m, or a charge upon, 
it. Gulam Rasul, by a written instrument, made a 
gift of that property to his younger son, the father of 
the defendants, disinheriting lus elder son, the plain- 
tiff. Meld that the gift was valid, and that the 
doctrine of the Hanifia, though not of the Imamia, 
Code, that the gift of a share in undivided property, 
which admits of partition, is cortawily invalid, or, at 
least, forbidden, has no application to the gift of 
property so circumstanced. Gulam Jaeae n Mas- 
LUBIK , . . I. Xi. B., 5 Bom., 288 

23. Meservaiion of 

income, — Condition against alienation, — Undivided 
property — Indivisible property, — M, owned a one- 
twelfth share of a muah estate and a dwelling-house. 
As owner of the dwelling-house, she owned a shaio in 
a staircase, privy, and door, which wore hold by her 
jointly with the owners of adjoining dwellmg-housqs. 
She made a gift of her property, transferring the 
dominion over it to the donees, hut reserving the in- 
come of the share of the inuafi estate for life, and 
stipulating against its alienation. Keld that the gift 
of the one-twelfth share of the muati estate, being a 
gift of a specific shaie, was not open to objection 
under Mahomedan law, and such gift was not viti- 
ated by the mere reseivation of the income of the 
sliare, or by the condition against alienation. Meld, 
also, that the gift was not invalid under Mahomedan 
law, so far as it related to the staircase, privy, and 
door, as those things, though undivided propel ty, 
were incapable of division, and a gift of part of an 
indivisible thing was valid under that law. Kasim 
Hussein v, Shaeie-un-nissa 

[L Ii. B., 6 AIL, 285 

24 . Gift with, restriction as to 

alienation. — Absolute gift —Plaintiff, during Ins 
son's minority, gave certain property to him, and on 
the delivery of possession got fiom him a document 
stipulating (1) that he would not alienate , (2) that 
at his death the propei’ty should retui n to the father. 
This document was deposited with the fatbei, and 

6 B 
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MAHOMEBAK' BAW— 

3. VALIDITY — eonUnuedt 

Gift with, restriction as to alienation — 
contimed 

not heard of until the property was taken in execution 
for the son’s debts, many years after the gift. Seld 
that, by Mahomedan law, as well as by the general 
principles of law, such a restriction on alienation, 
especially after the gift had become complete long 
before, is absolutely invahd Amieui)I>attla Mijha- 
MAi) Kakya Hussain Khan Natebi Seiniyasa 

ChABLU JA0HIEDAE OS VlEUTHAIABATHI V IiTA- 

TEEi Seiniyasa Chaelu . . 6 Mad., 356 

25. Gift coupled with condi- 

tion. — Absolute gift . — A testatrix was entitled to 
Government notes "under a gift coupled with the 
condition that she was to receive only the interest 
during her hfe, and that after hei death the notes 
were to be held in trust for all her heirs Queers, — 
Whether, unddh the Mahomedan law, the gift made 
to the testatrix was not a gift to her absolutely, the 
condition being void. Sulbman Kade v Doeab 
Ali Khan . . . I L. B., 8 Calc., 1 

[L. B., 8 I. A., 117 

26. Possession, IVecessity of. — 

Donor out of possession — To make a deed of gift 
vahd nndei the provisions of the Mahomedan law, 
seism is uecessaiy , if the donor is not in possession at 
the time, the gift is void. Abedoonissa Khatoon 
V. AfiTEEEOONissA Khatoon . 9 W. B., 257 

27. — ~ — — '■■■ Possession given 

and accepted — Undei the law of the Sherra, gifts aie 
not vahd until possession is given by the donor and 
taken by the donee. Obbbub Rbza v Mahombb 
Munebe 16W.B., 88 

28. Dilba — Possession 

IS under the Mahomedan law absolutely necessaiy to 
establish the validity of a hihba. Shahjan Bibee v 
Shib Chtjndee Shaha , . 22 W. B., 314 

29. — Contingent or 

postponed gift. — Possession not immediate — Tinder 
the Mahomedan law a* gift cannot depend upon a 
contingency or be postponed, but possession must be 
immediate. Roshun Jahan v, Enabt Hossein 

[5 W. B., 4 

Donor remaining 

in possession — According to Mahomedan law, a gift 
is invahd when the donor is to remain in possession 
during his lifetime Zohooeoodeen Sirdae v. Ba- 
HAROOELAH SlECAE . . W. B., 1864, 185 

— - — Donor remaining 

in possession— Deed of gift— Consider ation— The 
^ i Mahomedan law is to prevent a testator 

interfering by will with the course of the devolution 
of property according to law among his heirs But a 
holder of property may defeat the policy of the law by 
giving in his lifetime the whole, or any part, of 
his property to one of his heirs, provided he complies 
mth certain forms. This may be done by a deed 
ot gift without consideration, or by deed of gift 


MAHOMEDAN I^AW-aiBT— continued, 

3 VALIDITY — continued. 

Possession, Necessity of— continued, 
f 01 consideration A conveyance by deed of gift with* 
out consideration is invalid, unless accompanied by 
delivery of the thing given, so fai as it admits of 
delivery In the case of a gift for consideration, the 
deliveiy of possession is not necessary for its validity, 
and no question aiises as to the adequacy of the con- 
sideration, hut there must be an actual payment 
of the consideration by tbe donee, and a bond fide in- 
tention on tbe part of the donor to divest himself 
in preesenti of the property, and to confer it on the 
donee It is incumbent on those who set up transac- 
tions of this nature to show vei*y cleaily that the 
forms of the Mahomedan law, whereby its policy 
is defeated, have been strictly comphed with. Kha- 
JOOEOONISSA V Roushan Jehan 

[I. Ii. B., 2 Calc., 184 ; 26 W. B., 36 
li. B., 8 I. A., 291 

Affirming the decision of the High Court in 
Roshun Jahan V, Enaet Hossein . 5 W. B., 4 

32. — Gift in future — 

Under the Mahomedan law a gift is not valid unless 
it 18 accompanied by possession, nor can it be made to 
take effect at any future definite peiiod A document 
containing the words, " I have executed an ikiar 
to this effect, that, so long as I live, I shall enjoy and 
possess the properties, and that I shall not sell 
01 make gift to any one , hut, after my denth, you will 
be the ownei, and also have a right to sell or to make 
a gift alter my death,” — Pfeld to be an ordinary gift 
of property “ in future and as such invalid under 
Mahomedan law^ Yusup Ali v. Colleotoe op Tip- 
pebah . . , , I. Ij. B., 9 Calc., 138 

33. — Delivery. — Donee 

in physical possession prior to gift.—Pormal delivery, 
entry, or departure. — Manifest intention of donor to 
transfer — For the purposes of completing a gift of 
immoveable property by deliveiy and possession, no 
formal entry or actual physical depaiture is necessary; 
it is sufficient if the donor and donee are present on 
the premises, and an intention on the part ot the 
donor to transfer has been unequivocally manifested. 
Ibheam V. SULBMAN . L L. E., 9 Bom., 146 

34. Gift made on 

death-bed. — Delivery of possession — Where pro- 
perty, the suhject-mattei of a gift made by a Maho- 
medan during hia death illness {murg-ul-maut), was 
in the hands of the donee as manager or agent of the 
donor, it was held that the possession of the donee as 
such manager or agent was not such possession as 
would render it necessary to the validity of the gift 
that there should have been an actual or formal 
dehvery to him of possession of the property, Va* 
LAYEx Hossein v. Maniean . 5 C. Ii. B., 91 

35. — Change of pos- 

session — Consideration — On an issue whether an 
oral gift of an estate consisting of certain talookas 
and mouzahs had been made by a Mahomedan proprie- 
tor in favour of his wife, — Deld that the possession of 
the estate, which was the subject of gift, having been 
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3 VALIDITY — continued. 

Possession, ITeeessity of— continued. 

clianged in conformity with the gift, that change of 
possession would have been sufficient to support it, 
even without consideration Meld, on the evidence, 
that the gift was effectively made Kamae-ttn- 
KISSA Bibi V, Hitsaini Bibi 

[1. Ii. E., 3 AIL, 266 

36. Seis in — Sur^ 

render and delivery to donee — The plaintiff’s de« 
ceased sister m her lifetime was the owner of three 
and a half undivided shares m a village, which she 
mortgaged in 1846, upon the terms that the moit- 
gagee should he put into possession, and that he 
should credit the produce of two shaies on account 
of the mortgage-debt, and should p? wtgagor 

one share and a half for her maintcmwte^ Subse- 
quently, in 1863, she made an absolute gift in writing 
of three of the shares to the fourth defendant and 
his mother. The produce of the shares was applied 
during the lifetime of the donor after the gift ^ust 
as it had been before the gift. Held that there was 
no such surrender and delivery of the property to the 
donee as is requisite to make a valid gift accoiding 
to Mahomedan law, Khabee Hussain v Hussain 
Bbq-itm: . .... 6 Mad., 114 

37. — — — — Absence of rehn* 

quishment hy donor or seisin hy donee — A deed by a 
Mahomedan, in which he declaied, ^‘1 have adopted 
A, B. to succeed to my property,” was held to be 
neither a deed of gift noi a testamentaiy gift to take 
effect after the death of the donor,^thoic being a 
complete absence of any relinquishment by the donor 
or of seism by the donee Jeswunt Singhjee Ubby 
S iNGJEE V, Jet Singhee XJbbt Sing-jee 

[6 W. R , P. O., 46 
3 Moore^s I, A,, 245 

38 . ** TanihJc,** oo 

assignment of ownership — Tamlik,” oi assignment 
of ownership, is a term of general import applying to 
the various modes of acquisition of property i ecog- 
nised by Mahomedan law, but forms no separate and 
distinct mode of acquiring property When applied 
to gift it does not avoid the legal requirements of 
acceptance and seisin. An instrument called a ** tam- 
liknama’’ purported to give S,, in consideiation of 
her devotion and affection to the evecutant, the exe- 
cutant’s property, and provided that the executant 
should during her life enjoy the income from the 
property; that at her death S should have the pro- 
prietary possession and enjoyment of the property, 
just like the executant, that the executant sliould 
effect mutation of names in respect of the property 
in 8 ’5 favour ; that the property should not belong to 
any other person but 8 ; and that any tiansfci by the 
executant to any other person should be void Aftei 
giving 8, the power to transfer the pi operty by sale, 
mortgage, gift, tamlik,” &c , it proceeded in man- 
ner following “But 8, or her transfeiee, shall get 
possession of the said share only after my death On 
my death 8, and her heirs shall become the owners of 
this share,” The deed could only have validity as a 

III 


MAHOMEDAN XiAW — GIET — continued. 

3 VALIDITY— continued. 

Possession, Necessity of— continued. 
will , as a deed of gift it w^as wholly invalid. Ka- 
SUM V. Shaista Bibi . , . 7 N. "W., 313 

39 . Seism and ac^ 

ceptance of possession. — Residence and receipt of 
rent hy donor.— A Mahomedan husband executed a 
“bibba,” or deed of gift, without consideration, in 
favour'^ his wife, comprising a house in which they 
weie residing at the time, with its furniture, and two 
other houses He at the same time delivered the hibba 
and the keys of the houses to his wife, and quitted the 
house of lesidence, leaving her in possession of the 
same. Held that the requirements ox the Mahomedan 
law, with regard to gifts without consideration, — mz., 
accejitance and seism on the pait of the donee, and 
relinquishment on the part of the donor, — had been 
complied with, though the husband shortly after- 
wards returned to the house, lesided jbhere with his 
wife till his death, and received the rents of other 
parts of the property comprised in the Inbha, The 
continued occupation or residence and loccipt of rents 
were in such circumstances to bo referred to the cha- 
racter which the donor bears of husband, and to the 
rights and duties connected with that character. 
Amina Bibi v, Khatua Bibi 

[1 Bom., 2nd Ed., 157 

40. — Gift hy husband 

to wife — Delivery of possession.’-^ Gift, Validity of^ 
as against creditor, or subsequent bond fide pur* 
chasers — Plaintiff, the nicka wife of the late Nawab 
of the Cainaiic, sued foi a declaration of lier absolute 
title to ccitcun premises (Nos 1, 2, 3, and 4), for 
possession of ceitam othei piemiscs (Nos 5 and C), 
for delivery to her by defendant of the title-deeds of 
all the piemiscs except No 1, and for cancellation 
and delivery up of a sheriff’s hill of sale of No 1 m 
fa\oui of P A , of a moitgage of Nos 2, 5, and 6 to 
R Co , of a moitgage of No 4 to ^ A , and of all 
assignments hy T A B Co , 01 A A , to defend- 
ant She claimed this iclief undci an alleged gift to 
her by the Lite Nawah on oi about the Gth Januaiy 
1851 Defendant said (and it v as so found) as to 2, 
5 , and 6, that he had nex ei had anything to do with 
the said premises or with the title deeds tliei oof As 
to the other premises, that the several assignments 
in his possession xveie made to him as receiver of 
the Carnatic property, under Act XXX of 1868, but 
that he had not obtained possession of the said pic- 
mises nor of any of the title-deeds thereof, except the 
sheriff’s bill of sale of the 29th November 1855 
Issues xvere settled laising the folloxving questions : 
Whcthci the gift xvas made as alleged ? Whether, 
it so, it was valid against cieditois of, 01 subsequent 
pui chasers f 01 \ aluable considei ati on f‘i om, the donoi ? 
Whether the gift was revocable, and 1 evoked ? 
Whether defendant has, 01 ever had, possession of all 
or any of the title deeds of Nos 2, 5, and G ? Held 
that a complete gift had been made and not rexoked 
that it was valid against tlie creditois of the donor, 
and also (as the donor and donee xveic both Maho- 
medans) against subsequent puichascis loi \ aluable 
consideiation fiom the donor but that defendant 
had never had posbcssiou of the title-doods of Nos 2, 
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B YALIDITY — continued. 

Posseseion, Necessity a£— continued. 

5, and 6, so tliat the suit could not he maintained as 
regards them. Under Mahomedan law, *‘an the in- 
stance of a wife who may give a house to her husband 
the gift will he good, although she continue to occupy 
it along with her husband and keep all her propei^ 
therein, because the wife and her property are both in 
the legal possession of the husband So also it has been 
held by some that if a father transfei his house to his 
minor son, himself continuing to occupy it and to 
keep his property therein, the gift is valid, on the 
principle that the father in retaimng possession is 
acting as agent for his son, according to which doc- 
trine his possession is equivalent to that of his son ’’ 
Eeason requires that the same principle should he 
applied to the case of a gift by husband to wife The 
wife may, according to Mahomedan law, hold pro- 
perty independent of her husband, and as a husband 
may make a vSlid gift to his wife, it can only be neces- 
sary that the gift should he accompanied with such a 
change of possession as the subject is capable of, and 
as IS consistent with the continnance of the i elation 
of Imshand and wife. Azimunkissa BEatrM v Daee 

[6 Mad., 455 

41. Gift hy father to 

infant child —Held that it is not necessary by the 
Mahomedan law that possession should follow to com- 
plete a gift by a father to his infant child. Gyasood- 
DEEN Hydee V . Fatima Beq-tjm . 1 Agra, 238 

42. Off hy father to 

minor son. — According to Mahomedan law, no formal 
dehvery and seisin aie necessary to the validity of a 
gift of property hy a father to a minor son. Wheie 
a son has divested himself in favour of his father of 
all interest in property which had been given to him 
hy his parents, before any legal effect can be given to 
such a tiansfer, the clearest proof is necessary of 
good faith and joint deahng between the parties, and 
also that the father^s influence was not unduly 
exercised for his own advantage Wajebd Ali v. 
AbpoolAei , , , W.B„ 1864, 127 

43. • Absence of 

change of possession. — Gift by father to son -—Gift 
hy fathei to son held not valid as being followed by 
no real change in the nature of the enjoyment of the 
property, and merely nominal MtTNKOo Bibee t? 
Jehandae Khan , . , l Agra, 250 

---------------- Dea tb-bed gift. — JD o n ati o 

mortis causd—Deed of yz/zf — Accoiding to the 
Mahomedan law, m ordei to make a gift operate as a 
donatio mortis causa, the dehvery must be upon the 
condition that it should become effectual as a gift on 
the death of the donoi . Where, therefore, it was found 
thfita deed of gift was executed in the last illness of 
% flonor, and was in the possession of the donee 
after her death, ^ — JBield that this was not enough to 
make it operate as a donatio mortis causd, hut that 
it was necessary to ffnd the further fact wbethei the 
d^d was delivered hy the donor before her death, and 
whether sucb ddivery was in contemplation of death, 
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46. 
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46. 




Of 


death. — According <^eath, tho i ' 

a gift made m contemplation 

operative as a gift, operates as a legl^^^ -edina* o it 

conveys to the legatee property not exc<? 

of the deceased’s whole property, the rt 

thirds going to the heirs In the absence heirs, a 

will carries the whole property Eein Be3^® v 

Ashbhf Aei ... .1 W. R., m52 


47. Will — Person 

labouring under sickness of lohich he dies — According 
to Mahomedan law, if a person executes a gift while 
labouring under a sickness from vhich he never 
recovers, and which ultimately proves fatal to him, 
effect can he given to the instrument only to the extent 
of one third, Khebemtin v. Mueliok Enaet Hos- 
SEIN W. B., 1864, 221 


48. ' Will — Consent 

of heirs — A deed of gift, such as a tuluknamah, exe- 
cuted at a time when the grantor was labouring 
under a sickness from which she never recovered, 
cannot operate%ave as a will If such a death-bed 
gift or will IS made m favour of one who is an heir, 
the will or gift, so far as it relates to that heir, will 
be inoperative without the consent of the other heirs. 
Ashetjpbtjnnissa V . Azebmtjn. Baeopa Kooeby 
V. ASHEtrEBTTNNISSA , . . 1 W. B., 17 

49. — — — — Lease granted 

during illness — ^A mokurrari lease extended Avhere 
the grantor was dangerously ill and in copi^plation 
of death, was held to he a death-bed gift, and his 
natural heirs declared incapable of taking anything 
under it except their shares of the defendant’s pro- 
pel ty according to Mahomedan law, Enaet Hossbin 
u. Ktjbeemoonissa . . . 3 W. B., 40 

60, (dift by person 

labouring under d%sease.-^V ud&r the Mahomedan 
law the term “murg-ul-maut” is applicable not 
only to diseases which actually cause death, but 
to diseases from which it is probable that death 
will ensue, so as to engender in the person aiflicted 
with the disease an apprehension of death. Under 
the same law a person lahouiing under such a disease 
cannot make a valid gift of the whole of his property 
until a year has elapsed from the time he was first 
attacked by rfc. When a gift is made hy a person 
labouring under such a disease, it is good to the extent 
of one third pf the subject of the gift, if the donee 
has been put into possession by the donor. Uabbi 
Beebeb V Bibbtjn Beebeb , . 6 W., 159 
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MEAHOMEDAIT LAW— GIFT — continued , 
3 YAJjlDlTY— continued 

Gift m contemplation of desith.~-cont%nued 

51, — Absence of im- 

mediate apprehension of death — Murg-ul-maui ” — 
Accoiding to Mahomedaii law a gift by a sick peison 
is not invalid if at tbe time of sucb gift his sickness 
is of long continuance, i e,, has lasted for a year, and 
he IS in full possession of his senses, and there is no 
immediate apprehension of his death Labbi Bih 
V. Bihbun Bihiy 6 iV W ,159, followed Meld, theie- 
fore, wheie at the time of a gift the donor had 
snfPeied from a certain sickness for more than a year 
and was in full possession of his senses, and there 
was no immediate apprehension of his death, and he 
died shortly after making the gift, but whether from 
such sickness or from some other cause it was not 
possible to say, that under these circumstances the 
gift was not invalid accoiding to Mahomedan 4aw. 
Mahombb Gulshbbe Khan v, Mariam Be^um 

[I. L. 3 All., 731 

62. Absence of im- 

mediate apprehension of death , — Semhle, — A gift 
by a sick person is not invalid if at the time he 
made it he was in full possession of his senses, and 
there was no immediate apprehension of death, 
Ibhram Shlemak . I, L. B., 9 Bom., 146 

63. Gift in lieu of 

debt for dovoer. — Sale, — Bower. — Meld that the pro- 
visions of the Mahomedan law applicable to gifts 
made by persons labouring under a fatal disease do 
not apply to a so-called gift made in lieu of a dower- 
debt, which IS really of the nature of a sale Ghttbam 
Mtjstaba Htjrmat . I, L. B., 2 AIL, 854 

4 REVOCATION. 

54 . Power of revocation.— Jr- 

revocable gift — Behcet g of possession — In a suit 
for arrears of rent due on defendant's putnee talook, 
though the rate was admitted, it was pleaded that, 
in consequence of a dacoity having taken place in the 
defendant's house, she had been allowed hy the 
plaintiff (her brother-in-law) a i emission of rent an- 
nually for a certain number of years, and defendant 
professed her readiness to pay if the remission were 
allowed Plaintiff's agreement set forth that, in 
consequence of defendant's house having been plun- 
dered, she was entitled to assistance to enable hoi to 
replace what she had lost, and that the rajah 
(zemindar) not being able to make good the amount 
at once took this method of assisting his connexion. 
Meld that the gift (or remission of lent for the years 
in suit) was complete at the termination of each 
year j in other words, delivery had been made to the 
donee, and it could not be recalled under the Maho- 
medan law, which is precise as to the impossibility of 
revoking a gift after delivery without the decree of 
a Judge or the consent of the donee. Enabt Hos- 
SEiN r. Khoobhnnissa . . U W. B., 320 

55 . Power of revoking gift.— 

JRevocablegifts — Certain lapds, ehouitnes, and move- 
able property had been, by instuuneut in writing. 
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4 REVOCATION — continued. 

Power of revoking gift— continued. 

given to the bi other of the donor and his heirs for 
the puipose, in perpetuity, of keeping in lepair the 
choultries and affording sti angers the chanties of 
shelter, and, if circumstances permitted, food also, 
as well as for supplying the wants of the donees, 
with clauses restraining alienation by thorn Meld 
that the instrument effected a tiansfer of the pro- 
pel ty to the donees subject to the trust of applying 
the profits of the lands, &c , m peipetuity to certain 
chaiitahle pui poses, and was not revocable, whethei 
the tiansaction he viewed as a pure trust or as a gift. 
The power of i evoking gifts is given undei the 
Mahomedan law only m the case of private gifts for 
the donee's own use, no relationship existing between 
the donoi and the donee Gulam Hussain Saib v, 
Aai Ajam Tabaluah Saib Agi Ajam Tadaulah 
Saib u. Guxam Hussain Saib . . 4 Mad., 44 

50 . Power of ^revocation, — 

Alienation hy donee — Gfi by father to son — ^By 
Mahomedan law there can bo no revocation of a gift 
by a father to a son when tho donee has alienated the 
thing given. Wajbed Abi v. Abdoqu Abi 

[W. B., 1864, 121 

67. Beed of gft 

made in contemplation of marriage , — A liiba-bil- 
iwaz, or deed of gift ihado in ooniemplaiion of mar- 
riage, IS not a revocable instrun^eut Kubsoon v, 
Ameerunnessa . . . .1 Hyde, 160 

MAHOMEDAK LAW— GTTABDIAH. 

See Mahomedan Law— Marriage. 

[1 Bom», 236 

1 . Bight of guardianship.— 

Mother — Father. — Infant under seven years , — 
According to Mahomedan law, tho raoihor is entitled, 
111 preference to tho fathei, to the custody of an 
infant under seven years of ago. Eutteh Abt Shah 
V. Mahomed Mukebm Oodben Futtek Abi Shah 
V Fuzehbuttunnissa Bebeb . W. B., 1864, 131 

Raj Begum v. Reza Hossein 2 W. B., 76 

Mother. — Custody 

of child — Male child — Female child — According to 
Mahomedan law, a mother is entitled to the custody 
of her child, if such child he a male, till it shall have 
attained the age of seven years , if such child bo a 
female, till it shall have reached the age of jiuberty 
In the matter oe Tayheb Abby . 2 Hyde, 63 

3 . Ml % a nut, ---The 

cn,siody of female minors before puberty. — Mother^s 
right. — By the Mahomedan law the mothci is en- 
titled to the custody of a female minor who has not 
attained her puberty, in preference to the husband. 
NUR KaDIB V. ZUBEIEHA BiBI 

[I. L. B., 11 Calc, 649 

4 . Mntois, Cttsfodi/ 

of — Mofhe? — According to tho Shiah school of tbe 
Mahomedan law, a mother is entitled to the custody 
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Right of guardianship— con 
o£ hei female cliildiea miless she has been guilty of 
unchastity In THE matter or Hosseini Begctm 
[I. L. R„ 7 Oale., 434 

6. Mother — ’PaternaX 

unoUy — Minors^ Custody of — According to Maho- 
medau law, a mothei has a pieferential right over the 
paternal uncle to the guardianship of mmois and to 
the custody of their persons. Alimodebd Moaleem 
V Syeooea Bibbe . . 6 W. B., Mis., 125 

6, — Moihery Pe-mar- 

nage q/‘--Dnder the Mahomedan law the mother 
IS of all persons best entitled to the custody of infant 
children up to the age of puberty, but her right is 
made void by maniage with a stranger. Bbedhtjn 
BiBBE tJ. FnZtTIiOOIiLAH . . 20 W. R., dil 

7. Custody of minor 

80 n — Mother,, P%gM of — ^According to the Maho- 
medan law, a m#ther has the right of custody of the 
person of her minor son up to seven yeais of age 
Queere , — Where she does not maintain him, has she, 
as against a relation on the father's side, the right 
of custody and control after that age ? In the 
matter or Ambeboonissa . . 11 W. R., 297 

t 8. Chi I not having 

attained puberty — Q-randmother — Maternal grand~ 
mother as guardian. — Act IX of 1861, s. 3 — Under 
the Mahomedan law the grandmother is entitled to 
the guardianship of a minoi female child in piefei- 
ence to the child's paternal uncle, where such child, 
although mairied to a minoi, has not attained pu- 
berty. Bhoocha V Eeahi Bhx 

[I. L. R., U Calc., 574 

9. Custody of child- 

ren — Act IX of 1861, s 5 — Appeal — The Maliome- 
dan law takes a more liberal view of the mothei*'s 
rights with regard to the custody of her children 
than does the English law, under which the fathei's 
title to the custody of his children subsists from the 
moment of their hirth, while under the Mahomedan 
law a mother's title to such custody remains till 
the children attain the age of seven years An appli- 
cation was made by a Mahomedan father under 
section 1 of Act IX of 1861 that his two minor 
children, aged respectively twelve and nine years, 
should be taken out of the custody of then mother 
and handed over to his own custody The applica- 
tion havmg been rejected by the District Judge, an 
appeal was preferred to the High Court as an appeal 
from an order It was ob 3 ected to the hearing of 
the appeal that, in view of section 5 of Act IX of 
1881, the appeal should have been as from a decree 
and should have been made under the rules applica- 
ble to a regular appeal, Meld that, looking to the 
peculiar nature of the proceedmgs, the objection was 
a highly technical one, and as all the evidence in the 
case was upon the record and was all taken down 
m English, it would only be delaying the hearmg of 
the appeal upon very inadequate grounds it the 
objection were allowed. Meld also that, according 
t» the prmmples of the Mahomedan law, the appel- 
lant was by law entitled to have the children in his 


MAHOMED AH LAW - GXJARDIAH. — 

Bight of guardianship— 
custody, subject always to the principle, which must 
govern a case of this kind, that theie was no reason 
to apprehend that by being m such custody they 
would run the risk of bodily injury, and that (with- 
out saying that this exhausted the considerations 
that might arise, warranting the Court in refusing 
an application for the custody of minors) there was 
nothing m the record in this case which disclosed 
any proper ground to justify the refusal of the apnjfc 
cation. Ibh v Amiban . I. L. R., 8 All., 

10. Minor — oi 

dian of property — Certificate of guardians'hi'jf^^'^i 
Under the Mahomedan law the brother of the mo^^ ’lot 
of a female mmor, whose parents are dead, is ent/dy ’t 
in pieference to a mere stranger, to the guaidt^H’d 
ship of the piopeity of the minor, unless it he shou^yo 
thaf he is in some way unfit to take chaige of such 
property In the matter oe the petition op 
Imam Buksh Imam Bhksh v Thacko Bibee 

[I. L. B., 9 Calc., 599 

11. Sister — Minor, 

Custody of — Fiostitute — Held, wheie the plaintiff 
sued for the custody of her mmor sister, as her legal 
guardian undei Mahomedan law, that the fact of 
the plaintiff being a pn)stitute was, although she 
was legally entitled to the custody of such minor, a 
sufficient reason for dismissing the suit in the inter- 
ests of such mmoi. Ajbasi v Dhnne 

[1. L. R., 1 AIL, 698 

12. Uncle. — Nephew. 

— Next friend. — The rule of Mahomedan law that an 
uncle can not b(E^the guaidian of a minor nephew's 
pioperty does not prevent an uncle representing his 
infant nephew under the Code of Civil Procedure as 
next friend m a suit Abdul Babi v. Rash Behabi 
Pal 6 O. L. B., 413 

13. Suit for restitu- 

tion of minor wife in custody of her mother. — The 
plaintiff sued to lecover M , who was ten years of 
age, alleging that he had been manied to hei, that 
she had remained at his house, and that her mother 
and other persons had taken her away, and would not 
allow her to return. The lower Appellate Court 
dismissed the suit on the ground that M was a 
mmor, and also on the ground that she was only ten 
years of age Held that the plaintiff's suit was 
pioperly dismissed. Wazebb Ali v. Kaim Ali 

[5 H. W., 196 

14 Sale hy guardian 

of property of minor. — Purchase, Pight of — Under 
the Mahomedan law a sale by a guaidian of property 
belonging to a minor is not permitted otherwise than 
in case of urgent necessity or clear advantage to the 
infant A purchaser from such guaidian cannot 
defend hta title on the ground of the honafides of 
the tiansaction. An elder hi other is not in the posi- 
tion of a guardian having any power as such over 
the property of his minor sisters. Bueshan v. 
Maldai KooebI . . 3 B. L. R,, A. C , 423 

S C Bukshun V Doolbun . 12 W. B,, 337 



( 3689 ) 


DIGEST OP CASES. 


( 3690 ) 


MAHOMED AK LAW ~ GtTABDIAH. — 

Biglit of guardianship— 

15 , — — Brothers, — Under 

tlie Kahomedan law remote guardians, among whom 
are brothers, can under no cii cumstances ahene the 
pioperty of a minor, their guardianship only extends 
to matters connected with the education of their 
wards, and the near guardians alone have limited 
power ovei the immoveable property. Button 'o. 
Doombe Khan .... 3 Agra, 21 

10. Legal necessity — 

Sale — The question of legal necessity does not neces- 
saiily arise in cases of sale under the Mahomedan 
law, though it may piopeily be an element for con- 
sideration when the conduct ot a guardian is called 
in question The Mahomedan law looks to the bene- 
fit of the minor, and permits the guaidian to dispose 
of moveable piopeity if it be foi the benefit of the 
minor In this case a sale made to cany on import- 
ant litigation was held bond fide and foi the benefit 
of the minoi, the decision in Qrose^s case, 4 B L, 
E, 0 0,1(12 W R ,0 C , IS), not being applicable 
Syedun V, Velaybt Ali Khan . 17 W. B., 239 

17. — — Sale of minor* $ 

•property — Validity of such sale, — Sanction of sale 
by ruling authority, — The plaintiff sued to lecover 
her husband^s share m ceitain property at S., to 
which he and other peisons became entitled as heirs 
of M That propel ty had been sold to the defendants 
by the heirs of M during the minoi ity of the plain- 
tiff^s husband, his elder bi other acting for him in 
the tianaaction It was pioved that the sale of the 
property to the defendants had been approved of by 
jET, who was the agent of the Governoi of Bombay 
at S , and the representative of tfee luling authoiity 
in the management of M’s estate The plaintitf 
contended that, accoiding to Mahomedan law, it was 
not competent foi the elder bi other of a minoi, as 
guardian, to alienate a minor’s property Eeld that 
the sanction of the ruling power constituted a suffi- 
cient authority for the act of the guardian, provided 
that the transaction was one which, according to 
Mahomedan law, a duly constituted guardian might 
have entered into on behalf ot his ward. That law 
permits a guaidian to sell the immoveable property 
of his ward, when the late incumbent died in debt, 
or when the sale of such pioperty is necessaiy for 
the maintenance of the minor The evidence in the 
present case showed that the indebtedness of M and 
the distressed condition of his hens existed in a suffi- 
cient degree to justify the sale of the whole property 
of the heirs. Husain Beg-am v, Zia-ul-nisa 
Be»am: . . , I. L. B., 6 Bom., 467 

18. Minor — In- 

fant — Guardian of pioperty — Mortgage — Co- 
heirs — Infants* liability — In May 1881, certain 
co-heirs of a deceased Mahomedan mortgaged a por- 
tion of the property which had descended to them 
in common with others, then infants, as heirs of the 
deceased. The mortgage was raised for the purpose 
of paying off arrears of rent of a putm talook which 
was a part of the property inherited from the de- 
ceased There was no evidence tu show that there 
were any other necessary expenses connected with the 


MAHOMEDAN LAW GTJ ABDI AN. — 

Bight of guardianship— 
deceased’s estate which had to be met, nor what that 
estate consisted of, nor whether the arreai s of rent 
could or could not; have been paid without having 
recourse to the mortgage. According to the Maho- 
medan law the mortgagois were not the guaidians of 
the property of the infants JECeld that the shares 
taken by the infants as heirs of the deceased were 
not bound by the mortgage. Bhutnath Dey v, 
Ahmed Hosain . . I, L. B., 11 Oale., 417 

19 . Alienation by 

guardian to pay ancestral debts — Minor, Sale bind- 
mg on — EC, being in possession of certain real pro- 
perty on her account, and on account of her nephew 
and niece, mmoi s, of whose persons and property she 
had assumed chaige m the capacity of guaidian, sold 
the piopeity, in good faith and for valuable consider- 
ation, in Older to liquidate ancestral debts and for 
otber necessary pui poses and wants of beiself and 
the minors. Meld tliat. under Mahomedan law, and 
according to justice, eipniy, and goi«>d conscience, the 
sale was biudiug on the minors Haban AXiI ii. 
Mehdi Husain . . I. L. B., 1 All., 533 

20. Ahenafion by 

widow — Rights of other hens — Minor. — Mother — 
Mortgage. — First and second mortgagees. — Suit 
by first mortgagee for sale of mortgaged pro* 
petty. — Second mortgagee not made a partg.'^ 
Transfer of propeity — Act IV of 1S82, ss. 78, 
85, — lies judicata — Upon the death of G, a 
Mahouiodaii, his estate was divisible into eight 
shares, two of which devolved upon his son, A , one 
upon each ot Ins five daughters, and one upon his 
widow, B The name of B. only was recorded in the 
revenue legisters in respect of the zaniinclan pro- 
perty left by G, In 1876 A. and B gave to Jc a 
deed of simple mortgage of bis was out of a 6 

biswas share of a village included in the said pro- 
perty In 1878 A. and B. gave to ^ a deed of sim- 
ple mortgage of the 5 his was, which wore desciibed 
m the deed as the widow’s '' own” property. In 
1882 X obtained a decree upon his moi’tgago for 
the sale of the mortgaged pi operty, and it was put 
up for sale and pui chased by X himself in January 
1884 In February and November 1884 the daugh- 
ters of G obtained ex parte decrees against A and 
B m suits brought by them to recover their shares 
by mheritauce in the 5 biawas In 1885 S brought 
a suit upon his mortgage of 1878, claiming the 
amount due thereon and the sale of the whole 5 
biswas To this suit he made defendants A. and B., 
G.’s daughters, and X, alleging that the decrees of 
February and November 1884 wore fraudulently 
and collusively obtained, and as to the auction sale 
of January 1884, that the 2^ biswas were sold 
subject to his mortgage, ho not having been made 
a party to the suit brought by X. upon the deed 
of 1876, and therefore not being bound by any 
of the proceedings taken therein or consequent there- 
to. It was contended that B *s position as head of 
the family entitled hei to deal witli the property so as 
to bind all the members of the family, though using 
hei name only, and it was suggested that, at the 
time of the mortgage of 1878, some oi the daughter*! 
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were minors On behalf of the daughters it was 
contended {inter aha) that the decrees obtained by 
them against A and JS m Fehiuary 1884 were con- 
clusive, by way of res judicata, against the plaintiff, 
who, as mortgagee from A, and B , claimed under a 
title derived from them. Seld, per M ahmoob, J — 
According to the Mahomedan law, the surviving 
widow, though held in respect by the members of 
the family, would not he entitled to deal with the 
property so as to bind them, and the entry of her 
name in the revenue registers in the place of her de- 
ceased husband would probably be a mere mark of 
respect and sympathy Her position m respect of 
her husband’s estate is ordinarily nothing more or 
less than that of any other heir, and even where her 
children aie minors, she cannot exercise any power 
of disposition with reference to their property, be- 
cause although she may, under certain limitations, 
act as guardian of their persons till they reach the 
age of discretion, she cannot exercise control or act 
as their guardM in respect of their property with- 
out special appointment by the ruling authority, m 
default of other relations who are entitled to such 
guardianship Even, theiefore, if some of the daugh- 
ters in the present case were minors at the time of 
the plaintiff’s moitgage, their shares could not he 
affected thereby They could only be so affected if 
circumstances existed which would furnish grounds 
for applying against them the rule of estoppel con- 
tamed in section 115 of the Evidence Act, or the 
doctrine of equity "formulated m section 41 of the 
Transfer of Property Act, but here no such circmn- 
stanees existed. Sitaeam ® Amis Beg^um 

[I. L. R., 8 All., 324 

MAHOMEBAW LAW-~IFH]B}Rn*A]KrCB. 

See Mahomedak Law— Pjbesumption oe 
Death . I L. R., 2 AH, 625 

See Seatbey . I. L. B., 3 Bom , 42A 
[12 Bom., 150 

1. Enumeration of heirs by Ka- 

homedan law . — Return — Three different kinds of 
heirs are recogmsed by Mahomedan law,— (1) shai ers 
(2) residuaries, and (3) distant kindred Where there 
are no residuaries the puneiple of return provides 
that the surplus of the shares of the sharers shall re- 
wrt to them in proportion to their shares, except in 
the cases of husband and wife. Next are the « dis- 
tant kindred ” Gujadhtte Peeshab o, Abboollah 

[11 W. R., 220 

2. — Kindred related in eaual 

degrees. — Males — Wbeie smvivingkindred are re- 
lated m hke degree to a deceased paity, the males are 
entitled under Mahomedan law to a double share of 
the inheritance Ram Behaeee Smos v Sitaea 
Khatook ... . 10 W. R., 316 


3 . 


__ Heirs of missing personu— 

Jjwision of estate to he held hy heirs on trust The 

plaintiff sued to be put in possession of a sbaie of the 
estate of a missing person, aUeging that by Maho- 
medan law and custom they were entitled to hold in 
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—Heirs of missing 'gevBOu— continued, 
trust for him a share equal to that which would de- 
volve on them after his death by right of inheiitance. 
Eeld that under the Mahomedan law the hens of a 
missing person are not, as such, entitled to divide Ins 
estate among themselves, either as a trust or other- 
wise, before his death, natural or legal Kaleb 
Khah V Jabei . . , .6 3^. W., 62 

^ Heirs of btisband on death of 

wife, whose heir he was.— Whatever may be the 
position and lights of a husband, being the only sur- 
viving heir of his wife, according to the Mahomedan 
law, there is no representation in matters of succes- 
sion, and therefore those lights do not descend to the 
heirs of a husband who has piedeceased the w'lfe, and 
who are themselves no relation of the wife. In fact 
under the Mahomedan system, after the dissolution 
of a marriage contract by death or otherwise, the par- 
ties or their heirs bear no more relation to one another 
than the heirs of quondam partners in the same mer- 
cantile house. Ekin Bebee v» Asheue Ali 

[1 W. B., 162 

5. 


^ Heirs of girl not validly 

married. — Paternal grandmother — Mother Ealf 

brothers or sisters ---A marnage performed between 
^nors in the fazolee (nominal) form, the girl’s 
father being dead and the marnage being con ti acted 
hy her paternal grandmother, was held to be invalid 
on the death of the girl without afterwards meeting 
or communicating with her husband, because after 
arnvmg at puberty sbe had never expressed in any 
way assent to oi dissent from the marriage Eeld 
that under such circumstances the paternal grand- 
mother of the girj- was not entitled to mhent her 
estate, that the mother as her surviving parent was 
entitled to a thii*d share thereof ,* and that lier half 
brothers and sisters were entitled (without preiudice 
to any claims by third parties) to the lesidue MuL- 
KA Jeh^ Sahiba V Mahomed Ushkitbeeb Khah 
[ L B., I. A., Sup. Vol., 192 : 26 W. B., 28 

e. 


-- • Estate limited to take effect 

m favour of a person after another’s death 
It IS not consistent with Mahomedan law to limit 
an estate to take effect after the determination, on 
the death of the owner, of a prior estate by wav of 
what IS known to English law as a vested remainder, 
so as to create an interest which can pass to a third 
^rson h^ore the determination of the puor estate. 
Abbttl Wahib Khan v. Ntjean Bibbs 

[I. L. B., 11 Calc., 697 s L. B , 12 I. A., 91 
7. 


, * I^3?imogeniture, Custom of.— 

Rivclusion of females from inheritance — Observa- 

^rding the custom of primogeniture and the exclu- 
and other heii-s from inheritance. 
Mfhammab IsMAiif Khan v Fibayat-un-nissa 
[I. L. B., 3 All, 723 

8 . 


Where a snit was biought hy two you^gfr biothers, 
in accordance with Mahomedan law, for their shares 
m a property which was held by an elder brother 
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— Primogeniture, Custom of— continued, 

and which had been held by a succession of elder bro- 
thers tor a long course of years, two of the niembeis 
having in formei trials had then rights to exclusive 
inheritance upheld by formal decisions, — Held by the 
High Couit that, in the absence of any sunnuds de- 
claring the contrary, the piactice of succession by 
primogeniture must be accepted as prevailing on the 
estate, Mahombd Akul Beg- v Mahomed Koyttm 
Beg , . . . 25 W. R , 199 

9 , Adopted son. — ^An adopted son 

cannot inherit among Mahomedans Ohebd Khan 
V, COLIiBOTOB OE Shahabad, . 9 W, R., 602 

10 , — — Daughters of deceased 

brother. — Bro ther — ISister — U nder Mahomedan 
law, the daughters of a deceased biothei of a person 
who demises cannot take any shaie of such personas 
propel ty so long as a brother and sistei, oi only a 
brother, suivives. Azbeghnnissa v. Rtthman- 
OOLLAH . . . . . 10 W. R., 306 

11 , Daughter — Hindu embracing 

Mahomedan religion — Held that a Hindu family 
having embraced the Mahomedan religion is bound 
by the laws of that religion as regards succession, 
and that the appellant, the daughter, was entitled 
undei that law to inherit fiom her fathei. Sojan v, 
Roop Eam 2 Agra, 01 

12, Illegitimate sons. — Succession 

to father's ^property — Accoidmg to Mahomedan law, 
illegitimate sons can claim no relationship with then 
father’s family Boodhun v, Jan Khan 

[13 W. R., 265 

18 , Brothers — Cow- 

sanguinitg — Nasah — The children of fornication or 
adultery (walud-uz-zma) have no iiasab or consan- 
guinity, hence, the light of inheritance being found- 
ed on nasab, one illegitimate brother cannot succeed 
to the estate of another. Shahbbzadi Bbghm v. 
Himmut Bahadur 

[B. L. R., 4 A. C., 103 : 12 W. R., 512 

S. C affirmed on review, Himmut Bahadur 
V Shahbbzadi Begum . 14 W R,, 126 

14 . Illegitimate children.-— 

Succession to ptoperty of ttlegitimate child — Con- 
ceit to Christianity, — The State (and not the mother 
of an illegitimate Christian child) is entitled to succeed 
to the property of that child dying intestate after he 
has attained to man’s estate, and having neithei wife 
nor legitimate child The Mahomedan law is not 
applicable to the illegitimate child of a Mahomedan 
woman brought up and dying a Christian Hanot 
alias ZuHOOBUN v, Burgess . . 1 W. R., 272 

15 , — Besxduaries, — m 

mam line of paternal great-grandfather, — By 
Mahomedan Uw, descendants m the male line of the 
paternal great-giandfather of an intestate are within 
the class of “lesiduaiy” heirs, and entitled to take, 
to the exclusion of the children of the intestate’s 
sisteis of the whole blood Mohedin Ahmid Khan 
©. Muhammad . . . .1 Mad., 92 


MAHOMBDAISr DAW-IISTHBIBITAIS'CBI, 

— Besiduaries — continued, 

S. C. Mohedbbn Ahmed Khan Mahomed 

[1 Ind, Jur., O. S., 132 

18 , Descendants of 

paternal grandfather* s brother — According to the 
Mahomedan law, descendants of a paternal grand* 
father’s brother are entitled to lank among lesidu- 
aries, and as such are preferable hens to grand- 
daughters. Showkut Ali ©. Ahmud Adi. Mbhbr 
Am V, Showkut Am . * .8 W. R., 39 

17. Step-sister , — A 

step-sister of a deceased proprietor is, according to 
Mahomedan law, one of his heirs, and in the category 
of his residuanes, Amebbun v Ruheemun 

[2 Agra, Pt H, 162 

18. Renunciation of 

right to inherit, — Presumption of relinquishment 
from acts of parties , — Widow . — In a suit m the 
nature of ejectment, by principal respondent as re- 
siduary heir according to the Mahomedan law of a 
deceased person, to recover fiom his widow, the ap- 
pellant, three fouiths of her deceased husband’s estate, 
of the whole of winch she had for upwards of eleven 
years been in possession, the plaiutilFs title as residuary 
heir was put in issue, as well as other issues touching 
the widow’s dower, &c. The Fnvy Council, thinking 
it of the utmost importance that those who had thus 
sanctioned a long possession should not be allowed 
lightly to disturb it, or to esca^go from those legiti- 
mate inferences and presumptions which on a con- 
flict of evidence arose from their own acts and con- 
duct, decided m favour of the widow, holding that the 
rospoudent had failed to establish the title upon which 
he sued. According to the Mahomedan law there 
may be a renunciation of the right to inherit, and such 
a renunciation need not be expiessod, but may bo im- 
plied from the ceasing or desisting from prosecuting 
a claim maintamable against another As a general 
rule a widow takes no share in ” the i oturn,” />., on 
failuie of residuanes, but some authorities seem to 
hold that if there are no heirs by blood alive, the 
widow would take the whole estate to the exclusion 
of the fisc. Hubmut-ool-nissa Begum v. Audah- 
DiA Khan . . 17 W. R., P. C., 108 

19 I — I Collateral linSm 

— Under the Mahomedan law the succession of resi- 
duarics m their own right is as unlimited m the col- 
late! al as m the direct hue, where it is expressly 
said to he how low and how high soever. Mahomed 
Hanbbe V Mahombd Masoom . 21 W. B., 371 

20 . — — • Suit by legal 

sharer, — Simultaneous smt by residuanes,— k suit 
by a Mahomedan widow (legal sharer) against her 
sous (residuarios) foi her share of the property h*ft 
by her deceased husband, is no bar to a smt being 
brought by some of the sons against the others tor 
their shares. Imam yAHBB v, Kasim Saheb 

[11 Bona,, 104 

21. Widow’s rights to return,— 

Absence of distant kindred,— the Mahomedan 
law of inheritance, in default of other sharers and in 
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—Widow’s rights to retTXrn—eonhnued 

the absence of distant kindied, the widow is entitled 
to the “ return,” to the exclusion of the fisc. Ma.- 
EOMED Abshad Chowbhey V Sajiba Bajtoo 

[I. li. R., 3 Calc., 702 : 2 C. Ii. R., 46 

22. Distant kindred. — ** Return^* 

— Wtdato of the deceased — Seirs — Under the Maho- 
medan law a widow has no claim to share in the ^'re- 
turn ” or residue of her deceased husband’s estate as 
against other heirs. Koonabi Bibi o. Dalim Bibi 

[I. lx, B., n Calc., 14 

28. Sister.— Under the Mahomedan 

law, a sister is ent tied to obtain a share of the estate 
left by her deceased brother. Boobibishakeb Bibeb 
V BrKA00Li.AH , . , . 17 W. R., 140 

24. Sister’s son. — Wtdov? — Accord- 

ing to Mahomedan law, when a man dies leaving no 
children, a sister’s son can claim his inheiitance 
after the widow has obtained ber one-fourtb share. 
Mahomed KoobT Bhesh v Mahomed Hameedood 
Hdq 5 W. R., 23 

25. Childless widow. — Shiah law 

—According to the law of the Shiah sect, a childless 
widow IS not entitled to share in the immoveable pro- 
perty left by her husband, but only m the value of 
the materials of the houses and buildings upon the 
land. Toonakjan v, Mehndee Bboum 

[3 Agra, 13 

26. — — * Immoveable pro- 

perty —Under the Mahomedan law which governs 
members of the Shiah sect, a widow having no child 
ahve by her deceased husband inherits nothing of 
the land which he leaves Asdoo v Umdutoowissa. 
Umdxjtoonxssa V Asdoo . , 20 W. B., 297 

27. Widow and daughters.— 

According to Mahomedan law, a widow and two 
daughters are entitled between them to nineteen 
twenty-fourths of the property of their deceased 
husband and father in the proportion of one eighth 
and two thirds Mahomed Bhewan Khan v Kha- 
JAH Buesh . . . , .5 W. B., 221 

28. Khoja Mahomedans, Cus- 

tom of. — Succession to property of widow dying 
intestate , — By the custom of the Khoja Mahomedan s, 
when a widow dies mtestate and without issue, pro- 
perty acquired by her from her deceased husband 
does not descend to her own hlood-relations, but to 
the relations of her deceased husband If no blood- 
relations of the deceased husband are forthcoming, 
the property left by the widow belongs to the Jamat 
Qwtere, — ^As to the degree of ownership which will 
entitle members of the deceased husband’s family to 
succeed. In the aooDs OE Mulbai. Kaeim 
Khatav V Paedhan Manjti 

[2 Bom., 292 : 2nd Ed., 276 

23, Exclusion fhom inherit- 

ance.— — Mental derangement is no im- 
pediment to succession under the Mahomedan law 
Mahae Adi v, Amani . 2 B. L. B., A. C., 306 

S. C. Khxeatdn V, Amanbb * 11 W. R., 212 


MAHOMBBAl^r DAW-IISTHDRITAHCB. 
*' — Exclusion from inheritance— 

3 Q^ — Daughter — Semlle, 

— Accoiding to the Mahomedan law, w^ant of chastity 
in a daughter, before or after the death of her father, 
whether before or after ber marriage, is no impedi- 
ment to ber inheritance. Noeonaeain Roy v Kee- 
MAEBOHANB NeOQ-Y . . .6 W, B., 803 

MAHOMEDAlSr LAW- JOINT FAMILY. 

1 . Inference of Joint possession. 

—Where a Mahomedan lady with her daughters was 
found to be living with her hi other, and to he sup- 
ported by him from the proceeds of the patrimonial* 
estate, it was held to be a proper and correct inference 
that the lady and her daughters were in possession 
along with the brother, who was the manager of the 
property. Achina Bibeb v, Ajeejoonissa Bibeb 

[11 W. B., 45 

2 Evidence of separation. — 

Separate registration of names — The separate re- 
gistiy of the names of shares in the 2emmdar’s 
seiishta is not proof of separation of their shaies 
Guebebooddah Khan v. Kebdd Ladd Mittee 

[13 W. B., 124 

3 , Onus prohandi 

— Registration of land in one name — In a dispute 
between two grandsons as to proprietary light m a 
village which had been registered in the name of a 
member of the elder branch of the family, the Piivy 
Council held that the ratio decidendi, accoidmg to 
which the legal piesumption was in favour of one 
grandson claiming against another, and the onus pro- 
bandi placed on the one claiming to be sole possessoi, 
was more consiste’^-t with equity and common sense 
than a hard-and-fast lule requiring the party who 
claims a Joint interest to prove that the registered 
proprietor has duly accounted to him for his piopor- 
tionate share of the piofits Registration of landed 
property in the name of one membei of a family is 
not conclusive against the claim of those who might 
contend that they had nevertheless continued to retain 
a 3omt inteiest in the property. Hydbe Hossein 
V Mahomed Hossein 

[17 W. B., 185 : 14 Moore’s I. A , 401 

4 , Acquisition by managing 

member. — Presumption — Additions made to the 
3omt estate by the managing member of a Mahomedan 
family will be presumed, in the absence of pi oof, to 
have been made fi our the joint estate, and will be for 
the benefit of all the members of the family entitled to 
shaie Veldai Miea RAVtTTTAN v Miea Moidin 
Ravdttan Yeddai Miea Ratdttan v Vaeisai 
Miea Ratdttan . . . . 2 Mad., 414 

5 , Acquisition by tbe members 

severally, — Joint acquisition — ^resumption — 
When the members of a Mahomedan family live in 
commensahty, they do not form a “joint family” 
m the sense in which that expression is used with 
regard to Hindus , and in Mahomedan law there is 
not, as there is in Hindu law, any presumption that 
the acquisitions cf the several members are made 
foi the benefit of the family jointly. Abraham v. 
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— Acqmsition hy the members severally 

--^cont'iMieci 

Ahraliam, 9 Moore^s I A , 195 , and Jowala Biihsh 
V Dliaoum S'lng, 10 Moore^ s I A , cited 
ehund Chowdhry v Latu Ohoiodhri/f 3 C, L R , 9$j 
doubted Hakim Khan- v Qooi Khan 

[I. D. R , 8 Oalc., 823 : 10 O. L B., 603 

Jaker Ali CHOWDsar v Rajohundee Sen 

[I. D. JR., S Calc., 831, note 

0 Purchase by fatlier in son’s 

name. — Onus prohandi — Bemble , — Among Mabo- 
medan$ where a purchase is made during a fathei’s 
lifetime in the name of his son while living in the 
father’s house, there is no such presumption as arises 
in the case of a similar purchase made in the life- 
time of the father of a 3 omt Hindu family , and the 
onus IS not on the son to prove that the purchase was 
not made leally for and by the fathei, but by the 
son for himself and with his own funds Golam 
Maokdoom d Haeebzoonnissa . 7 W. R., 489 

7, Joint or separate acquisition. 

— Onus p) olandi — Premmptwn to joint posses- 
sion.~ln a suit by a member of a Mahomedan family 
to lecover possession of a share in lauded piopcity 
alleged to be ancestial, where defendant claimed the 
same as his sepaiately acquired property,— that 
it was not necessary for defendant to show that ho 
had funds sufficient to enable him to obtain the pio- 
perty, and that the burden of proving that the pro- 
perty was acquired for and en-joyed by the whole 
family jointly was upon the plamtiffi. Mahomed 
Aeak -u. Ekram Axi . . .14 W. R., 374 

S, Onus prob^S^ndi. — Sindu cus- 

toms amongst Mahomedans. — Presumption when no 
allegation of cmiom made -^A. and B woio two 
brothers, Mahomedana, who lived together in com- 
mensahty A , whilst so living with his brother, pur- 
chased certain lands undei a conveyance executed by 
the vendor and A In a suit by the heirs of B against 
the heirs of A to obtain possession of such lands, in 
which they alleged they had been dispossessed by the 
heirs of A,, the Court found the land to be joint fa- 
mily propel ty and to have been purchased with ^omt 
funds On appeal, the onus of piovmg that the land 
was purchased by A alone was put upon A Meld 
that, there being no allegation that the parties had 
adopted the Hindu law of property, the Judge by 
applying to Mahomedans the presumption of Hindu 
law had cast the onus on the wrong party. Abdool 
Adood V, Mahomed Makmil 

[I. L. R., 10 Calc., 662 

9. iiiQ^bility of family for neces- 

saries. — Marriage expenses — A. and B , who were 
Mahomedans living 3 omt in food and estate, separated 
in Kartick 1279, and at the time of the separation 
entered into an agreement that, **it claims relating 
to the 3 oint estate are brought on the ground that they 
are debts dne on account of the time we were 3 omt 
and living in commensahty, then I, A , and I, B , will 
pay such claims according to what is 3 ust in equal 
shares. If either of us do not pay and one of us 
shall pay the share of the other, then the person who 


MAHOMED AH D AW— JOIH7? FAMILY* 

— Liability of family for necessaries— 

continued. 

has paid shall recover from the other tlio amount ho 
has paid for the other.” Aftci the separation a decree 
was obtained against A, fox the pnee of certain 
clothes supplied to him foi his maiiiago, which look 
place while A. and B weie 3 oiut, and A. having paid 
the amount of this decree sued B, for one half of the 
amount so paid. Meld that the debt was not incui red 
in a matter necessary to the existence of the family, 
hut for the individual benefit of A., and that as in a 
Mahomedan family the individual benefited, and not 
the family, is liable for expenses incui red for the be- 
nefit of any particular member, A alone was liable 
for the debt Meld, also, that the agreement; had 
lefereuce only to such claims as the family weie 
3 ointly liable for Alimdnessa Khatdn r Hassan 
Ali 8 O. L. B*, 878 

MAHOMED AH LAW— KAJSI. 

Appointment «of Kazi— 

ditarg office. — Bom. Reg XXVX of 1827 — Act X£ 
of 186i . — The ouaciment of Bombay Regulation 
XXVI of 1827 was adverse to any suppositiou that the 
office of Kazi could bo hereditary The repeal of that 
Regulation by Act XI of 18(>4 left the Mahomedan 
law as it stood before the passing of that H(‘gulation ; 
and that law sanctioned no grant of such an office to 
a man and bus heirs. The appointment of Kazi hes 
evclusivoly with the sovereign, or other chief execu- 
tive officer of the State, and ought to be made with 
the greatest circumspection witli regard to the fitness 
of the individual appointed ; and though the sovereign 
may have full power to make the watau attached to 
the office of Kazi liereditary, yet he has, under the 
Mahomedan law, no power to make the office itself 
so. Jamal wallad Ahmed v. Jamad wallah 
Jallal . . . , L L. B., 1 Bom., 633 

2 . Bom Reg. XX FI 

of 1827. — Act XI of 1864 — Whore a sauad granted 
by the Emperor Auiang/ib in A.D 1093 did not 
purport to confer a horeditaiy Kaziship, but was a 
giant of the office of Kasci personally to an ancestor 
of the plaintiff, — Meld that the subsequent recogni- 
tions or appouitmeiits of members of liis family as 
Ka/is by native governments did not piove that the 
office was or could be made hereditary, lii^gulation 
XXVI of 1827, lelatiug to the apiiointmont of Kazis, 
was repealed hy Act XI of 1804, whereby it is recited 
that it IS inexpedient that the appointment of Ka/as 
should be made hy Government. The continuance, 
therefore, hy the Cbllectoi of an allowance to the 
plaintiff in 1867 could not be regarded as a construe- 
tivi‘ appointment of him to be Kazi. Daldsha v. 
ISMALSHA . . I. L. B., 3 Bom., 72 

3. — - Power to appoint 

Kazt of Bombay. -^Disturhance of office.— Right of 
suit. — Pees received hy Xazi .■—Bemhle,---~-^X!\\o power 
to appoint a person to the office of Kaisi of Bombay 
is vested m the Governor of Bombay, and not lu tlio 
Governor m Council. According to Mahomedan law, 
the appointment of Kazi has always hoeti vested in 
the chief executive officer of the State, and the right 
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MAHOMEBA3S’ BAW-KAZL-^Appoint- 
ment of Kazi—con^zme<i, 

to make such appointment has never rested with the 
Mahomedan commumty at large. When it was shown 
that the plaintiff had acted as Kazi of Bombay for 
more than twenty years, and the defendant, in an 
action brought against him for disturbing the plaintiff 
in his office of Kazi, was unable to show that the 
plamtiff had been illegally appomted, it was held that 
the plaintiff so acting as Kazi could maintain an action 
agamst the defendant who so disturbed him in his 
office, without proving that he, the plaintiff, had 
been legally appointed. The sums received by the 
Kazi of Bombay in respect of his office of Kazi are 
not mere gratuities, but are fixed and certain payments 
annexed to the discharge of official duties, and are 
therefore sums in respect of the privation whereof 
by a wrongful intruder, an action, either for money 
had and received or for disturbance in tbe office, will 
lie. MuhajoUi^ Yussab u. Ahmbd 

pi Bom., Ap., 18 

MAHOMEBAW I. AW-~M AIlirTBlJr- 
AlSrOB. 

X. Husband’s liability for main- 

tenance, — Wife mi arrived at puberty living with 
pa/rente, — e, — In tbe case of Mahomedans, where 
a wife, although legally married, has not attamed 
the age of puberty, is there a liability on the pait of 
the husWd to support her as long as she remains 
under the roof of her father ? Kolashuh Bibeb ® 
Didae BtTESH . . .24 W. B„ Cr., 44 

2 , Hueband and 

Wife — Decree for past maintenance — In a suit for 
maintenance by a Mahomedan wife against her hus- 
band, where there was no decree or agreement for 
maintenance before sviit, —Meld^ reversing the deci- 
sion of the Court below, that the decree should not 
have awarded past maintenance, but that mainten- 
ance should have been made payable only from the 
date of the decree. Seldt also, that future mainten- 
ance should have been given only during the conti- 
nuance of the marriage, and not during the term of 
the plaintifFs natural life. Abdooi* Futteh Moul- 
viE Zabukjs-bssa Khatun- 

[I. L. B,, e Calc„ 631 ; 8 C. Ii. B., 242 

3 , WTife’s right to mamtea- 

Ascertainment of rate — Right of suit,^ 
According 'to Mahomedan law, until there has been 
an ascertainment of the rate at which maintenance 
is payable, no right to ma ntenance accrues to a wife 
on which she can found a suit Mahomed Musebh- 
OOD-DEEH Khan ©. Mxjseehooddeen 

[2 N. W., 173 

4 , Agreement for maintenance. 

— ^e~comeyanee by wife (o» consideration of mam’- 
tenmce) of her property received for dower — Where 
a Mahomedan wife, in re-conveying to her husband the 
proper^ received from him in lieu of dower, took 
from Mm a written agreement in which he convenant* 
ed to pay her a certain sum of money annually with- 
out objection or demur,*— that the husband 
could not avoid payment on any of the pleas on which 


MAHOMEDAN LAW— MAINTENANCE. 

Agreement for ma,mtenanoe--continued 

a Mahomedan husband could avoid the payment of 
maintenance to a wife. Yirsoor Ali Chowdhey v, 
Fyzoonissa Khatoon Chowdeain 

[15 W. B., 296 

5^ Mutta wife.^Mutta form of 

marriage — Criminal Procedure Code {Act X of 
1872) f s. 53$ — Shiah sect — Under the law of the 
Shiah sect of Mahomedans a mutta wife is not enti- 
tled to maintenance, but such a provision of the law 
does not interfere with the statutory right to main- 
tenance given by section 636 of the Code of Crimi- 
nal Procedure In the mattbe or the petition 
OB Lttdbtjn Sahiba. Lhdditn Sahiba V Kamab 
Khdab ,L L. B., 8 Calc., 736 : 11 C. L. E„ 237 

MAHOMEDAN LAW— MARBIAOB. 

See Cases undeb Mahomedan Law — Ao- 

KNOWLEDOMENT. 

See Mahomedan Law — Dowse. 

[LL. R., 8 All,149 
I. L. R., 1 AIL, 483, 506 
I. L. B , 4 AIL, 205 
I. L. B., 2 AIL, 831 

1 . — Validity of marriage.-’- Requi- 

sites for valid marriage. — Under the Shiah as well 
as the Sunni law, any connection between the sexes 
which IS not sanctioned by some relation founded 
upon contract or upon slavery is denounced as zina, ’’ 
or fornication Both schools prohibit sexual mter- 
course between a Moosliiah, i.e , a Mahomedan wo- 
man, and a man who is not of her religion Accoid- 
mg to the Shiah laiy, marriage must m all cases be 
lawful, except when there is error on the part of 
both or either of the parents. Himmxjt Bahadoob 
V. Shahbbzadi Beg-itm . . 14 W. B., 126 

Affirming on review S. C. Shahebzadi BEatTM v. 

HiMMtJT Bahadoob 

[12 W. B., 612 : 4 B. L. B., A. C„ 103 

2 . — XiJcah mamagern 

— The nikah form of marriage is well known and 
estabhshed among Mahomedans. The issue of such a 
marriage is legitimate by Mahomedan law. Moneee- 
OODDBEN V. B-AMDHHN BAJBEKUE 

[18 W. B., Cr., 28 

3. ~ — — — - — — Womards right to 

choose husband — (Auardian — Marriage loithout 
consent of father —According to the doctrine of the 
Mussulman teacher, Ahn Hamfa, a Mussulman female, 
after arriving at the age of puberty without having 
been married by her father or guardian, becomes 
legally emancipated from all guardianship, and can 
select a husband without reference to the wishes of the 
father or guardian ,* but according to the doctrine of 
Shafi, a virgin, whether before or after puberty, can- 
not give herself in marriage without the consent of her 
father. After attaining puberty a female of any one 
of the four sects can elect to belong to whichever of 
the other three sects she pleases, and the legality of 
her subsequent acts will be governed by tbe tenets of 
the Imam whose follower she may have become. A 
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Validity of marriage — continued, 

girl whose paients and family aie followers of the 
school of Shah, and who has arrived at puberty, and 
has not been married or betrothed by her father or 
guaidian, can change her sect from that of Shah to 
that of Hanifa, so as to render valid a mairiage sub- 
sequently entered unto by her without the consent of 
her father. Mttsammad Ibeahim v, Gtoam Ahmed 

[1 Bom., 236 

4 , — — — — Marriage of mi~ 

nor — Assent of wife after puhertg — A ceremony of 
marriage was performed between Mahomedan minors 
in the f azolee (nominal) form; the girPs father 
bemg dead, and the maiiiage being contracted by her 
paternal grandmothei Thereaftei the girl died, hav- 
ing attained the age of puberty without ever meet- 
ing or communicating with her husband, and without 
ever expressing in any way assent to or dissent from 
the marriage Meld that, by the law of the Shiah 
sect which governed the case, the marriage, since 
the assent of the girl after attaining puberty was 
not shown, was imperfect fioin the want of the 
necessary ratification and could not create any lights 
or obligations. Though by the law of the Sunnis the 
option of dissent must be declared by the girl as soon 
as puberty is developed, yet by the doctrine of the 
Shiahs the matter ought to be propounded to her, 
so that she may advisedly give or withhold her as- 
sent Mttlka Jehan Sahiba n, Mahomed Ush- 
KUBEBB Khan 

[L. R. I., A., Sup. Vol., 102 : 26 W, R., 26 

5 ^ Consent of pa- 

rents, — Inequality of paH'^es, — Meld that, under 
Mahomedan law the bride's father can set aside the 
marriage on the ground of inequality between the 
parties to the marriage if it had taken place without 
his consent, the consent of the bride’s mother and 
brother notwithstanding , and that the bride herself 
is legally competent to refuse herself to her husband 
so long as her dowry lemains unpaid. Mohumdeb 
Bbohm V. Baxeam Khan . , 1 Agra, 130 

0 ^ Xnfant — Consent, 

— Apostate father, — The consent of the father was 
held not necessary to the marriage of a Mahomedan 
infant girl, he bemg an apostate from the Maho- 
medan faith, this being so, the consent of the mother 
was sufficient. In the mattbe ob Mahin Bibi 

[13 B. L. R., 160 

7. Consent of mother. 

— Where the nearest guardian of a minor was pre- 
cluded from giving his consent to the marriage of 
the minor, the marriage contracted by consent of 
the mother of the minor was held to be valid by Ma- 
homedan law. KaBOO V, GtTEIBOIiBAH 

[13 B. L, R., 163, note : 10 W. B., 12 

3 ^ — MuUaform of mar- 

riage — Mepudiaiion — Dmorce.— The mutta form 
of marriage does not admit of repudiation under the 
law of the Shiah sect of Mahomedans Qumre , — 
Whether the form of divorce called zihar may be 
exercised in the mutta form of marriage. In the 


M AHOMBBAiar LAW — MARRIAGE, — 

Validity of marriage— 

MATTER OF THE PETITION OF IdJDDTTN SAHIBA, 

BtTDDHN Sahiba v KAMAit Kudae 

[I. L. B., 8 Cale., 736 : 11 0. L. R., 237 

9 . Presumption of marriage.— 

Cohabitation — Mresmnption of legitimacy of off- 
spring — By the Mahomedan law continual cohabita- 
tion and acknowledgment of parentage is presump- 
tive evidence of marriage and legitimacy Hidayot- 
ooLLAH fj. Bai Jan Khanum 

[3 Moore’s L A., 285 

S. C SHtTMS-OON-NISSA KHANTTM 0 RaI JaN 
Khantjm . . .6 W, R., P. C., 62 

10. — Cohabitation,-*- 

AcJcnotvhdgment of wife and of legitimacy of child- 
ren — According to Mahomedan law, continued open 
cohabitation, accompanied by a declaration that the 
woman is the man’s wife, and that the children, the 
issue of the cohabitation, arc his clnUh en, oi by con- 
duct showing that ho consideis them to be so, is 
sufficient evidence from which to infer marriage. 
Even where the cohabitation has been oasmil only, 
and there has been no acknowledgment of the woman 
as Ins wife, or the issue as his clnUlren, the fact of 
such cohabitation laiscs a presumption of marriage, 
and that the children arc legitimate ; but m such a 
case the presumption may be rebutted, Nawabhn- 
NISSA V, EtJZOODOONISSA. NaWABTIN t). JHMKKBTO 

[Marsh., 420 

S, C. FtTZLOONNISSA V, NaWABUNNISSA 

[2 Hay, 479 

11. Cohabitation , — 

According to Mahomedan law, cohabitation as hus- 
band and wife will raise a presumption of a marriage 
if the iiartios are Mahomedans, or persons between 
whom a valid mairiage can be celebrated. Mono- 
war Khan Abdoodlah Khan . 3 H. W., 177 

12. Legitimacy i Mroof 

of, — Cohabitation — The mere residence of a woman 
in the house of a Mahomedan as a menial servanti 

« and the circumstance that she had a son, do not raise 
the presumption of marriage or legitimacy of the 
son Cohabitation means something more than mere 
residence in the same house. It should be shown 
that cohabitation continued, that children were boim, 
and that the woman was treated as a wife, and lived 
as such, and not as a servant. Khebemoonissa t?, 
Attaooldah .... 2 Agra, 211 

X3, — Legitimaoy , — 

Cohabitation, — H a child has been born to a father 
of a mother whore there has been not a mere casual 
concubinage, but a more permanent connection, anti 
where there is no insurmountable obstacle to a mar- 
riage, according to the Mahomedan law, the pre- 
sumption is in favour of such marriage having taken 
place, and the mother and child are entitled to inhe- 
rit. Shitms-oon-nissa Khanum ti, Bai Jan Kha- 
NtTM . . . . 6 W. B., P. C., 52 

S. C. Hxdayhtoodeah r. Bat Jan Khanum 

[3 Moore’s L 205 
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MAHOMEDAK I* AW — MAEEI AGE. — 

Presumption of marriage — continued^ 

X4, Cohabitation — 

Legitimacy — Though there is no evidence of the 
celebration of any marriage ceremony, still the fact 
of a woman having constantly lived as a manied 
woman with her husband, and the fact of her child- 
ren having hved as legitimate children with their 
parents, make the case fall within the rule as to the 
presumption of marriage and legitimacy laid down 
hy the Privy Council in Mahomed Lauher Rossein 
Khan v Shiirfoonnissa Begum, 8 Moore^s I A , 186 , 
and hy the High Court in Nawabunmssa v KuaooL 
joomssa, Marsh, 428, AsHETTrrtrNKiSSA 'v. Azeb- 
MUir BAEOEA KOOEEX V, ASHEnEEtriTNISSA 

[1W.B.,17 

16. — Acknowledgment 

of wife, — The acknowledgment of a wife which the 
Mahomedan law requires as proof of marnage should 
he specific and definite. The mere fact of a man 
keeping a woman within the purdah and treating her 
to outward semblance as a wife, does not necessaiily, 
in the absence of express declaration and acknowledg- 
ment, constitute the factum of marriage. Kaeab* 
HATH CEUCKBEBTJTTY V DONZEIEB 

[20 W. E., 362 

XQ, In a suit hy A 

for possession of property which belonged to her 
uncle B, the defendants C. and I>. each alleged 
herself to he the wife of B,, and each said that the 
other was his concuhme C also set up a will in her 
favour by B C. admitted that she had been once 
B/s concnhme, but alleged that she had been sub- 
sequently married to B The evidence was conflict- 
ing, and the Courts below pronounced against both 
the marriages and also against the will. C alone 
appealed to the Privy Council, who held that lapse 
of time and propnety of conduct, and the enjoyment 
of confidence, with powers of management reposed m 
her, are not sufficient to raise the presumption that 
A, was a lawful wife. Jaeiutool Butool v Hos- 
SEIKBE BsaiJM , . .10 W. B., P. C., 10 

[11 Moore’s I, A., 194 

17. Celebration of 

pregnancy and of birth of son, — The celebration of 
the seventh month of pregnancy, and the celebration 
of the birth of the son, are sufficient to prove the 
marriage and legitimacy of the son. Wise v Sttn- 
UFIOOKISSA Chowuheanee . 7 W. E., P, 0., 13 

[11 Moore’s I. A., 177 

IB. - — Acknowledgment 

of wife .- — ^An equivocal expression in a document exe- 
cuted hy a Mahomedan which might he apphcahle 
to the ladies in respect to whom it is used, whether 
they were wives or not, cannot he considered such 
«n express recognition of their being wives as to 
establish their claims as such to a share in the estate 
OH his decease Where a lady has cohabited with a 
MaWmedan for years and has had a child hy h im 
who has been openly acknowledged and treated hy 
him as his lawful son, although there may he no 
Ofidei^ of ^ the actual fact of marriage, the Court 
in presunaing a marnage. Mahataea 


lyj: AHOMED AET LAW — MABBIAGE. — 

Presumption of marriage — continued, 

BiBEB n AjSMED HAIiBEMOOZOOMAIT. CTJBEEB]yiir]5r- 
NissA Bbg-itm V, Ahmed Haeeemoozooman 

[10 C. L B., 293 

19. — Be •marriage. Pre- 

sumption of legality of — In a suit hy a Mahomedan 
to compel the defendant to rejoin him as his wife, a 
mere declaration hy the defendant in a mortgage- 
deed executed hy her, that she was the wife of the 
plaintiff, would not he evidence of the removal of 
the legal impediment to the re-marnage created hy 
the divoice, neither can a presumption he drawn 
from the fact of the re-marriage that the impedi- 
ment had been removed and that the defendant 
had again become lawful wife to the plaintiff after 
remarriage. Akhtaeoohnissa v, Shaeitttoollah 
Chowdhet . ‘ , . 7 W. E., 268 

MAHOMEBATT LAW— MXTSJID. 

Constitution of musjid , — Two essen- 
tial conditions to the constitution of a musjid aie 
requisite first, that the site must be pubhcly appro- 
priated to the purpose of a musjid ; secondly, that 
pubhc prayer should be performed lu it. Seld, m a 
suit to establish a right to repair and endow a 
mosque, that under the circumstances the condition 
had not been fulfilled, and therefore the suit should 
fail. Yakowb AiiI V, Ltjchmhn Dass 6 IT, W., 80 

MAHOMEDAN* LAW— PBE-EMPTION. 

Col 

1. Big-ht of Pbe-emption . . . 3704 

(a) Gbneeallx .... 3704 
{ h ) Co-SHA^EBS .... 3711 
a ) Pbe-emption- m Towns . . 3716 

d ) Mortgages .... 3716 
(e) Waiver of Bight or Beffsae 

TO Purchase . . . 3717 

2. Pre-emption as to portion of Pro- 

PEETV 3719 

3. Ceremonies . . . . 3721 

4. Misoeleaneous Cases . . . 3727 

1. RIGHT OF PRE-EMPTIOH. 

(a) Genebalet. 

X. — Origin of right.— Law or cus- 

tom, — Cessation of right — The right of pre-emption 
arises from a rule of law by which the owner of the 
land is hound ; and it exists no longer if there ceases 
to he an owner who is hound by the law either as a 
Mahomedan or by custom. Byjnath Pbrshad u. 
Kopiemon Singh . , .24 W. B., 96 

2. Be<iuisites for rigHt — Lxtin* 

guishment of vendor^ s right — Incomplete sale 
Bight of pre-emption , — In a suit claiming a right to 
pre-emption, where it was found as a fact that the 
sale had not been completed, and that there had nob 
vendoPs right, it was held that, 
whether under the ordinary piinciples which relate to 
contracts of sale, or under the principles of MahO** 
medan law, no right could arise in favour of l^e pre- 
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MAHOMEDAW LAW—PBE-EMPTIOTiJr 

— conh nued 

1 RIGHT OF PEB-EMPTIOH — coniinued. 

(a) Geneeallx — continued, 

Keguisxtes for right — continued 
emptor- The privilege of shuffa refers to cases in 
which the sale has been actually completed by the 
extinction of the rights of the vendor Ladun u 
Bhteo Ram ... 8 W. R., 255 

3. JExitnovishment of 

vendor^ s right — Under Mahomedan law, the right of 
pre-emption does not arise until the seller’s light of 
property has been completely extinguished Soondub 
Kooee V, Lalla Rttg-hoobitb Dxal 

[10 W. R., 246 

Bxtksha Ali tj. Toeeb Ali . 20 W. R,, 216 

4. - Sales — Leases in 

ferpeiuity . — Undei the Mahomedan law, the light of 
pre-emption applies to sales only, and cannot be 
enforced with refeience to leases in perpetuity like a 
mokurrari, which (however small the reserved rent) 
are not sales and in which theie is no **milkyut” or 
ownership on the part of the shuffa or pre-emption. 
Ram Golam Sing-h «. Nttbsing Sahot 

[26 W. R., 43 

5. Sond fide sale — 

There is no right of pre-emption whei e there has not 
been a real bond fide sale accoiding to the Maho- 
medan law. Mohno Bibee « JtTGGFBNATH Chow- 
BHBX 2 W. R , 78 

6. - Sale — Transfer in 

nature of gift — A tiansfer without money or other 
consideration, and which is in fact a gift, is held not 
to be a sale to which the right of pre-emption at- 
taches. Ameeb Ali -r. Peaetjn . W. R,, 1864, 239 

7. '' Proof of right on 

prwaie sale, — Auction sale — JSeld that in a case of 
private sale the right of pre-emption must be based 
on usage or contract, and that an instance of pie- 
emption in an auction sale is not sufRcient Bhae 
Koonwab V Zahoob Ali . . 1 Agra, 258 

8. Exercise of riglxt.-— — 

Claim after waiver upon inoompleted sale — The 
right of pre-emption, according to the Mahomedan 
law, may be exercised upon a re sale of the property, 
after a pievious sale which has fallen through, and 
with respect to which no claim of pre-emption was 
made. Bbstot Koomabee v. Kali Pebsad Singh 
[M arsB., 11 : 1 Hay, 32 

9. Property sold in 

execution of decree — Tight of judgment- debtor,^ 
The right of pre-emption cannot be exercised by a 
judgment-creditor in respect of the sale of property 
m execution of his decree. Kuzmoodebn Kanxb 
Jha . . , Marsh., 665 : 2 Hay, 661 

10. Sale by public 

auction, — Opportunity to bid — '^hen property is 
sold hy public auction at a sale^in execution of a 
decree, and the neighbour or partner has the same 


MAHOMEDAH EAW-PRE-EMPTIOH 

— continued 

1. RIGHT OP PRE-EMPTION— 

{a) Gbnebally — continued. 

Exercise of right— 

opportunity to bid for the property as other parties 
present m Court, the law of pre-emption does not 
apply. Abbitl Jabel v, Khelat Chanbba Ghose 

[1 B. L. R., A. 0., 106 : 10 W, R., 165 

11. Repudiation of 

sale by seller or buyer — As, according to Maho- 
medan law, when either the seller oi buyer repudiates 
the sale, there can be no sale, so neither can there bo 
any right of pre-emption in such a case. Ojhboo- 
NissA Begum v Rustum Ali . W. B., 1864, 219 

12. Exercise of pre-emption, — 

JSjfect of allowing pre-emption — Conditions of pre- 
emption — Held that the right ot pre-emption, when 
once allowed and exercised by the pio-omptor, cannot 
bo disputed at subsccpicnt occasiousTof sale, and that 
neither manhood, puberty, justice, or respectability 
of (diaractor, arc conditions of pro-tanption under the 
Mahomedan law. Punna v. Juggub Nath 

[1 Agra, 236 

Nor IS indebtedness of the pre-emptor. Ram 
Khelawan Rai V, Shiva Dass , 2 Agra, 76 

13 . Evidence of right.— to 

enforce right — In a suit to enforce a right of pre- 
emption, wheio there is others cvKteuce, and tlio 
Court can conic to a distinct tinding upon it, it is 
not incumbent on the Couit to put the purchaser 
upon Ins oath. Hunseaj Singh v. Rash Bekabew 
Singh 7 W. R„ 211 

Hunsbaj Singh v, Choka Singh 

[7 W. B., 486 

14. ——————— — — — — — — . Decision on evi- 

dence — Where evidence is gone into, the Court must 
decide accoidmg to the view it takes of the evidence, 
any preference which may bo given to the evidence 
for the person claiming the light of pie-emptiou 
being given only in the event of the evidence being 
very evenly balanced Hunsbaj Singh v. Rash 
Behabbb Singh . , . .7 'W, R,, 211 

16. — — — - Nature of pre- 

emption — O- round for allowing right. — The right 
of pre-emption is not matter of title* to property, but 
IS rather a right to the benefit of a contract ; and 
when a claim is advanced on such a right it must be 
shown that defendant is bound to concede tiie claim 
either by law or by some custom to which the class 
of which he is a member is subject on grounds of 
justice, equity, and good conscience. Mohesh Lax»l 
V Chbistian . . , . 8 W. R., 446 

16. — Nature of right, 

— Onus probandi — The right of pre-emption is not 
one which attaches to property, and the obligation it 
implies may be limited to the residents of a district 
or to a family, or to any particular class of persons, 
it being for the claimant m each case to show that it 
attaches to the defendant. Axhox Ram Shahajeb 
V, Ram Kant Rox . . , 16 W, E„ 223 
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MAHOMED AN LAW-PEE-BMPTION 

— continued, 

1. RIGHT OT PRB-BM:PTI0H— 

{a) Genebalix— 

Applicability of right.— JTa- 

fyire and extension of Tight —The right to pre-emption 
is very special m its character, and is founded on the 
supposed necessities of a Mahomedan family arising 
ont of their minute subdivision of ancestral proper- 
ty; and as the result of its exercise is generally ad- 
verse to public interest, it will not be recognised by 
the High Court beyond the limits to which those 
necessities have been judicially decided to extend, 
KnsBur Reza o. XJmbijl Khye Bibbe 

[8W.B.,S09 

XS, — Proof of exist- 

ence of custom of fre-emftion, — Keld that a soli- 
tary case or two is not sufS-cient to prove the custom 
of pre-emption in a locality where the privilege is not 
binding npon the parties by positive law. Bbnarseb 
Boss u. Fhool Chunb . . 1 Agra, 243 

xa — - — Decisions as to 

prevalence of custom . — In Indec Narain Chowdhy v. 
Mahomed Nasirooddeent 1 W B , 234^ the Court 
onl) meant to say that it could not be held upon de- 
cisions that were in conflict with other decisions of 
the same district, that the custom of pre-emption pre- 
vailed there ; it did not say that when there vrere de- 
cisions tending the same way, that that would not be 
satisfactory proof of the fact. Kodeutooebah v 
Mohiteee Shaha ‘ . . .9 "W*, B., 637 

20. Mmdus, — Local 

custom. — Sale to a strange^ — The light of pre-emp- 
tion, when it exists among Hindus, is a matter of con- 
tract or custom agreed to by the members of a village 
or community Such a custom is not properly de- 
scribed as attached to the land, and as soon as any 
members of a Hindu community, who have agreed to 
be governed by it, sell to any one who is a stranger 
to the agreement, the land is no longer subject to pre- 
emption. Hiea 0 , Kalbxt 

[1. L. B., 7 All., 916 

21. Mtndus. — Usage 

and custom — Unless a prescriptive usage and local 
custom be clearly established, a Hindu defendant 
IS not bound by the Hahome^n law- in a case in 
which a Mahomedan seeks to enforce his right of 
pre-emption. Shbraj Ali Chowdhbx v. Ramjaet 
Bxbbe 

[8 W. B., 204: 2 Ind. J*ur., IsT. S . 2*^ 

Hubeebitl Hossein tj. Lalla Dewebe Httnettn 
[W. B., 1864, 75 

22 . Sindu pur- 

chaser. — k. claim for pre-emption under the Maho- 
medan law cannot he maintained against a Hindu 
purchaser. Moti Chanb n. Mahomed Hosseik 
Khan 7 nr. W., 147 

Chdndo c Ammooddben . 6 K. W., 28 
[a O. Agra, F, B., Ed. 1874, 305 

28. 

ndu pur- 
chaser. — Mahom&ian vendor and co-sharer. — Per 


ICAHOMEDAK EAW-PBB-EMPTIOIS?* 

— continned, 

1. RIGHT OF PRE-EMPTION— 

(o) Geneeadlt — continued. 

Applioability of vi^t~~cont%nued . 

Peacock, C. and Kemb and Mittee, JJ — k 
Hindu purchaser is not hound by the Mahomedan 
law of pre-emption in favour of a Mahomedan copart- 
ner, although he purchased from one of several Maho- 
medan coparceners j nor is he bound by the Maho- 
medan law of pre-emption on the ground of vicinage. 
A light of pre-emption in a Mahomedan does not de- 
pend on any defect of title on the part of his Maho- 
medan copartner to sell except subject to the right 
of pre-emption, but upon a rule of Mahomedan law, 
which is not binding on tbe Court, noi on any pur- 
cbas^er other than a Mahomedan Per Norman and 
Maopheeson, JJ {dissentientes) — Wherever a 
Mahomedan co- sharer or neighbour has a right of 
pre-emption, and his property is sold by his neighbour 
or CO sharer, also a Mussulman, his right is not de- 
feated by the mere fact that the purchaser is a 
Hindu KtTDEATTTl/EA V Mahini Mohfn Shaha, 
Satama Kttmae Rox v Jan Mahomed Fabman 
Khan V Bharat Chandra ^haha Chowdex. 

[4 B. L. B., F. B., 134 : 13 W. B., F. B., 21 

24. — Mmdu vendor — 

Might to enforce pre-emptum. — Meld (Stdaet, C J , 
and Peaeson, J , dissenting) that where the vendor 
IS a Hindu a suit to enforce a right of pre-emption 
founded npon Mahomedan law is not maintainable. 
Chundo V. Ahm-ood-deen^ 6 N W , 28, overruled. 
Purno Singh v Hurry Churn Surmah, 10 B. L M., 
117, followed. Dv^aeka Doss » Hdsain Baksh 
[I. Ii. E., 1 All., 564 

26. Hindu pur- 

chaser — Mahomedan vendor and pre-emptoi . — Act 
VI of 1871 {Bengal Civil Courts Act), s 24 — Me- 
ligious usage or institution *^ — ** Parties ** — Held, by 
the Full Bench, that, in a case of pre-emption, whei e 
the pre-emptor and the vendor are Mahomedans, and 
the veildee a non-Mahomedan, the Mahomedan law 
IS to be applied to the matter, lu advertence to 
the terms of section 24 of the Bengal Cml Courts 
Act (VI of 1871), Kudratulla v Mahini Mohan 
Shaha, 4> B L, M , F. B , 134, dissented from Per 
Pethbbam, C f., and Oddpibld, J , that, by the 
provisions of section 24 of the Bengal Cml Courts 
Act, the Court was not bound to administer the 
Mahomedan law in claims for pre-emption, but 
that, on grounds of equity, that law had always been 
administered m respect of such claims as between 
Muhomedans, and it would not be equitable that 
persons who were not Mahomedans, but who had 
dealt ^ with Mahomedans m respect of property, 
knowing the conditions and obligations under which 
the property was held, should, merely by reason 
that they were not themselves subject to the Maho- 
medan law, be permitted to evade those conditions 
and obligations Per Mahmood, J , that by a liberal 
construction, the rule of the Mahomedan law as to 
pre-emption is a religious usage or institution'^ 
within the meaaing of section 24 of the Bengal Civil 



( 3709 ) 


DIGEST OP CASES 


HAHOMEDAIT LAW— PHB-EMPTIOIT, 

^continued 

1. EIGHT OF PRE-EMPTION-co»^t»Mec?. 

(<^) GenekaIjLX — continued^ 
Applicability of right — continued* 

Courts Act, and, as such, is binding on the Courts. 
Also per Mahmoob, J"., that the word "parties,” 
as used m section 24 of the Bengal Civil Courts Act, 
does not mean the parties to an action, but must be 
interpreted with reference to the inception of the 
right to be adjudicated upon Also per Mahmoob, 
e/.— The right of pre-emption is not a right of 
re-pure7iase*=^ either from the vendor or from the 
vendee, mvolvmg any new contract of sale; but it is 
simply a right of substitution, entitling the pre-emp- 
tor, by reason of a legal mcident to which the sale 
itself was subject, to stand in the shoes of the vendee 
m respec^j. of all the rights and obligations arising 
from the sale under which he has derived his title. 
The history and nature of the right of pre-emption 
^scussed by Mahkoob, Shumsh^ooUnissa v. Zohra 
.mo?, 6 iV". Jp" ,2; Ckundo v. Ahnt»ood-'deen, $ 21^ 
W*, 28 s praUm Smh v. Mum Mir Uddin, 6 Mad’ 

26 s Moti Ckand v. Mahomed Mossem Khan, 7 N 
W., 147 , and Dtoarka Das v. Susain BaJehah, I. £. 
B., 1 All., 564, referred to. Gobiitd Da vat. 
INATATUILAH. BbiJ MoHAN Lai, V. AstTI, HASAN 

• • • . I. L. E.. 7 All.,.775 


( 8710 ) 

MAHOMBDAN LAW-PEE-EMPTIOIT 

— continued, 

1. EIGHT OF PEE-EMPTTOX — continued* 

(a) OtmiSin&%iir--coniinued. 

Applicability of right —continued 

2S, jpf nduf — Pi O’* 

Vince of Kehar . — The custom of pie-emptiou has 
been recognised among Hindus in tlie pioviuco of 
Behar, Joy Kobe v, Sbeoop Xaeai.v Tiiakooe 

[W R., 1864, 259 

£[i?idu<f — Pro- 


29. 


Vince of Behar — ^A native of Lower Bcngtil seeking 
his fortune in Behar would not be bound by the i iilc 
of Mahomedan law of pre-emption il nothing wtue 
shown to the contrary. Bxjnath Pjeeshad v Ko- 

PiLMOi^SiNaH .... 24W. B., 95 


SO. 


Btiiidu?, — Pro- 


. Kindus* — Cus» 

tom prevailing among mndus,-^Ohligatxon to mill 
conditions— the custom of pre-emption pre- 
vails among Hindus, it does not necessarily follow that 
the person claiming pre emption must fulfil all the 
conditions of the Mahomedan law regarding pre-emp- 
tion, It should he determined whether the custom is 
it upon him to 

fulfil those conditions. Jai Kttab v Hbbea Lal 

[7 3sr. w., 1 

' Kindu vendor 


27. 


, , ^j-inau vendor 

mdpurchc^er.—Mahornedan pre.einj>tor.~» Talai~ 
t-tahUhad. —Invocation, of witneaaea —A Maho- 
medan sued to enforce a right of pre-emntion in 
respect of a sale between Hindus, founding such right 
on local custom. The formality of “lahUhad,’’ ov 
Impress invocation of witnesses, required by the 
M^omed^ law of pre-emption, was not om of 

stance that the plaintifC was a Mahomedan did not 
preclude him from claiming to enforde such riirht 

forWhty of laUihad” not being one of the inci- 

nSintff necessary that the 

plainM should have observed that formality as a 

enforcement of such 

ltw%‘ Bolla, 

J>m V. Busmn Bakhsh, 1 Z. B, ^ 

^ish^ Chowdree Brif Lal v. *Goor kahai 
f and L^Kuar^mora 
Eak UrjBA^v. bSbax 

‘ * • • B., 5 AUs, UO 

III 


juditial hnaiuglo the 
effect that the custom of pre-emption m loi'c'gnisod 
among the Hindus of the piovmco ol ‘'Behar It is 
doubtful whether, oven undei Mahomodau law, the 
owners of two adjacent lakhmij estati's, wholly un. 
connected with one another, could citlicr of tlimn 
claim a right of pre-emption on tlie gionnd of vicin- 
age. No such right of pre-emption on the ground 
OT the mere vicinage has been known to exist among 
Hindus. Kaktxkak v, Wobi Saiiu 

[2 B, X,. B., A, O., S30 ; 11 W. B., 261 

81, jfj Indus* — Pio- 

Vince of Behar.— Custom*— A right or custom of 
pre-emption is recognised as prevailing among 
xxr some oth(‘i piovincca of 

Western India. In districts wluuo its cMstrm'i* has 
not been judicially noticed, the (ustoni will be 
matter to be proved; such custom, when it (‘xisls 
^ presumed to bo founded on and co-e\tensive 
with the Mahomedan law upon tliat subjoed, nnlobs 
gio contrary be shown. The Court may, as betwi^mi 
Hindus, administer a modification of that law as to 
the circumstances under which the nght mav be 
claimed, where it is shown that the custom in that 
respect does not go the whole length of the M.ibo- 
medan law of pre-emption ; but the assertion of the 
right by suit must always bo pn‘ccded hv an 
observan^ of the preliminary foims presenlicd m 
Mahomedan law. F^ie Eawot n Emambaksh 
[B. L, B., Sup. Vol., 35 : W. B., P. B., 143 
Eambulae Mxsshb V. Jhbmack Lal Misbee 

[8 B. II. B„ 466 : 17 W. B., 265 
RAM&FTxy StTEMA Ea8i Chunlbe SrSMA 

[W. B., 1864, 317 

SHBOjrtrTxmy Eoy v. Anwae Ali 

[13W.B.,189 

o<n 

Til “*** 7 ' '' "i^ ' ' — ’ Christians m 

EAa«^i:«C}-8.— The emtom c£ pio-emption, ns a„„h. 

cable to Christians in Bliaugulpojc, must bo piln.-d 
on the same principle as has been applied to Jliudus 
in Behar. Mohbshbb DaxiIi v. CHEiyiiAir 

[6 W. E.. 260 

..I Buropeana — 
Dialriot of OacAar.— The right of pfo-ompUon 

6 C 
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MAHOMEDAKT LAW— PEE-ESCPTIOS 

•—coniinued, 

1. BIGHT OF PBE.EMPTION«— 

(a) Qmwi&kTUiiY-^coniimed. 

Applicability of in^t^ccntimed, 

arises from a rule of law "by wHch tlie owner of 
tlie land is "bomid. It is essential tliat tlie vendor 
sbionld be subject to tbe role of law. Tberefore, 
where tbe vendor of certain land situate in Gacbar 
was a European, tbe Court beld that there was 
no right of pre-emption. Poobho Svsqk Htjb- 
BYCHTTBSr SXTBKAH 

[10 B. Ii. B., 117: 18 W. E., 440 

34. . " ■ Hindus.^ ChiU 

tagonff — Conflicting decisions of tbe Subordinate 
Courts beld not to prove that tbe custom of tbe 
ngbt of pre-emption under tbe Mabomedan law pre- 
vails among the Hindus of Chittagong. Ikdeb 
Habaib Ckow3>B:by u. Mahokbd KAziBoonnEEir 

[1 W. E., 234 

S. C. on review, where tbe Judges differed. 
HAziBoonnsBijr Khak v. Ibdbb Habain Chow- 
n30EBY . . . . .5 W, E., 237 

35. — Sindus of Guja- 

rai, — ^Tbe eiastence of a local custom as to tbe ngbt 
of pre-emption among tbe Hindus of Gu 3 arat rccog- 
msed. Such a custom, wbeie it exists, is regulated 
by the rules and restrictions of tbe Mabomedan law. 
GOED HABEAS GlEBHABBHAI tJ. PeABKOB 

[6 Bom., A. O., 263 

36. Mtndus — L a w 

Jessore — Qucere , — Whether tbe law of pre-emp- 
tion extends to transactions as between Hmdus in 
Jessore. Maehitb Chijbebe Hath Biswas i?. 
Tahee Bewah , . . . 5 "W. E., 279 

37. JPrestdencg of 

Madras — ^Tbe Mabomedan doctrine of pre-emption 
is not law m tbe Madras Presidency. Ibeahim 
Saib V. Mhbi Mm UniB Saib . 6 Mad., 26 

Hor in Sylbet. Jameelah Kkatoob ®. Paghi 
Bam . . . . , 1 W. E., 351 

Qumre , — ^Whether in Tipperab. Bewab Mitbab 
A il V Ashuboodbeeb Mahomeb 

[5 W. E., 270 

{h) CO-SHAEEES. 

38. Eight of tenant.— Tbe Mabo- 

medan law nowhere recognises tbe ngbt of pre-emp- 
tion in favour of a mere tenant upon tbe land Goo- 
MAB SiBGH ©. Teipoob Sibgh 8 W. E., 487 

30 , Bight of shareholder, — 

'Bff'Gci of ^r%vaie partition on right of pre-emption — 
According to Mabomedan law, a shareholder m tbe 
property sold has tbe first or strongest ngbt of pre- 
emption. A pnvate partition, though not sanctioned 
by official authority, if full and final as among 
tbe parlies to it, wffi have tbe same effect as tbe 
most fOrm^ partition on tbe right of pre-emption 
Gobab Sahi p. Ojoobhea Peeshab . 2 W. E., 47 


^MAHOMBBAJiT BAW-PEE-EMPTIOIff 

— continued. 

1. BIGHT OP PBE-EMPTIOH— 

( 5 ) Co-SHAEEBS — continued. 

Eight of shareholder— 

40, Uight of co- 

sharer in part of estate sold — When part of an 
estate is sold in execution of a decree, a co-sbarer in tbe 
estate is a partner in tbe thing actually sold, and ac- 
cording to Mabomedan law is entitled to tbe ngbt of 
pre-emption. IiSumoobbeeb Sowdaghe Abboob 
SoBEAB . * . . . 6 3H.'W.,17r 

41 , - - Shiah law — Cas J 

in which more than two partners. — Under Sbiab la^ ^ 
tbe authorities leave tbe point doubtful whether tberi ^ 
can be any ngbt of pre-emption in respect of prd* 
perty where there are more than two partners, bul 
tbe Court beld m jaccordance with tbe practice of tbdi 
Courts in which no claim for pre-emption bad ever j 
been defeated on that ground. Bami « As'hoohaI 
Bbbbb . , . . , 2 3Sr. W., 3601 

42, 'Mgualiiy of 

rights — ^Wbere there is a plurabty of persons entitled^ 
to tbe pnvilege of pre-emption, tbe right of aU is 
equal without refeience to tbe extent of their shares 
in tbe property. Mohaeaj Sibgh o. ItAmk Bhbe- 
CETOK Ball . . , . 3 W. R., 71 

43, — Claim hg om 

sharer — ^Tinder tbe Sunni law tbe ngbt of pre-emp- 
tion may be exercised by one or more of a plurabty of 
co-sbarers. Nhbdo Beeshad Thakttb v. Gobab' 
Thaktjb . . . I, Ij, B., 10 Calc., 1008 

44, — Owner of sepa- 

rated share of estate. — Shafee 7chalit.-—Th.Q pro* 
pnetor of a divided one-anna share in a four-anna 
share of an estate is not entitled to a ngbt of 
pre-emption as a Shafee Icbalit in tbe remaining 
three-anna share Qwcere, — Whether, if there re- 
mained any adjoining ground m wMcb tbe com- 
munity of interest still contmued since tbe separation, 
be would be entitled in right of vicinage to pre-emp- 
tion, tbe point not being allowed to be taken, Ma- 
HADBO Sibgh » Zitabbissa 

[7 B. Ii. B., 45, note : 11 W. E., 169 

45 , Sharers in ap- 

pendages, and in lody of estate.-— A. sbaxer m tbe ap- 
pendages has not an equal right to pr^-emption with 
a sharer in tbe body of tbe estate. Goiam At,t 
Khab V. Aguejeet Boy . . 17 W, E., 843 

40, Undefined share. 

—In order to establish a right of pre-emption on tbe 
part of a sharer, it is not necessary that the property 
sold should be actually separated or defined. Gobibb 
Chitbiieb Goopto V. Baj Kishoeb Sbib ' * ? 

[14 -W*. B„ 365 

47, — Khalit. — ShariK 

— Fariition, 'Effect of, as to pre-emption. — -Tbe word 
"kbabt ” is not improperly used m a plaint in a pre- 
emption suit to designate a shank or partner in tbe 
substance o;f a thing; and if it is not clear whether 
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MAHOMED DAW- PBE-EMDTIOIl 

— continued, 

1. BIGHT OF FBE-BMPTION— 

(jb) Co-SHAEBBS — continued 

Eiglxt of sTiareliolder— 
the plaintiff claimed pre-emption as khalit or sharik, 
it may be shown by express words or it may be infer- 
red from the written statement whether the plaintiff 
claimed on the one or on the other ground. Where 
the intention of the co- proprietors of an estate is, to 
make a complete butwara of the whole, but an incon- 
siderable part is by oversight or accident left out of 
the division, that will not have the effect of giving 
one co-proprietor a claim of pre-emption on the sale 
to a stranger by another co-proprietor of his share or 
division of the estate. Semhle, — Where an integral 
portion or property, as a wall, is left purposely 30 int 
and undivided, the community of interest continues. 
Lala Pbag^ Dutt t. Bandi Hossein 

[7 B. L. B.., 42 

S. C. Laela PuBiAa Dtito: v Bunbeh Hossbik 

[15 W. B., 226 

and on review, Bundby HoSSEIK o. Labla Pubiagi* 

Dtjtt 16 W» B., no 

48. Co-part7iers —• 

Partners between whom there has been separations — 
In a suit to lecovei hy right of pre-emption, on the 
ground that plaintiff was in the position of a co- 
partner in the property to be sold, notwithstanding 
a private separation having taken place between the 
shareholdeis, masmuch as ho ► was still liable for 
aireara of Government revenue, and might still apply 
fora public butwara , — Meld that, as plaintiff had di- 
vided off his own shaie by regular ^petes and bounds, 
and made himself in every respect independent of his 
co-partners so far as lay in his power to do so, he had 
by his own act deprived himself of any advantage 
which the law might have given him under different 
circumstances. Brj hfAXH SiKaH v, Booex Mah- 
TOOir , . . . . 11 W. B., 215 

49. — The term "sharik^’ 

cannot he restricted to cases in which the parties 
enjoy the properties jointly. In the contemplation 
of Mahomedan law those who occupy other houses in 
the same mansion are regarded as partners together 
mth the person the sale of whose share in a house 
gives rise to the question of pre-emption Gttbeeb- 
ooifEAH Khak V, Kmxrii Lall Mitxbb 

[18 W, B., 124 

60. — Might against 

coparcener, right of pre-emption can exist as 

against a coparcener. Moheshbb Ball v Chbis- 

6 W. B*, 260 

61. — - — — Coparceners,’-^ 

There is no rule of Mahomt^dan law giving one co- 
parcener any right of pre-emption where another 
coparcener is the purchaser. Bale A ISfOWBUX 
Ball t5. Balla Jew an BAll 

[I. L. 4 Calc., 881 : 2 C. D. B., 819 

62. — Jpint purchase bp 

co-sharers and str anger, ^Pre-emptor not compelled 

111 


MAHOMBDAH DAW— BBE-EMPTIOH 

— continued, 

1. EIGHT OF PEB-EMPTIOH— tfowifiwMec?. 

(h) Oo-SHABBES — continued* 

Bight of shareholder— -coaifiawec?. 

to pre-empt share purchased hg co-sharers, — If a co- 
sharer associates a stranger with him in the purchase 
of a share, another co-sharer is entitled to pre-ouijit 
the whole of the property sold, but it is not obliga- 
tory upon him to impeach the •sale, so far as the co- 
sharer vendee is concerned. Habeas v, IlANnxA 

[BD. B.,7 AU,118 

53 . — Shareholder or 

-The Mahomedan law of pre-emption was 
never intended to apply to a case in which the pur- 
chaser is not a stranger, but one who is already eitlior 
a shareholder or a neighbour. Tbeka Duaiiek 
S iNdix V, Mohtxb Sinoh . . 7 W. B., 260 

54. • — Sale of share in 

zemindari , — Vicinage, — Aright of pre-emption at- 
taches to the sale of the share of the xemmdai i m 
tho case of a co-shai‘er, though it may not attacli on 
the ground of vicinage. Akhox Eam SuAiujEii 
V Bam Box . • ,16 W, B., 223 

56, — Coparcener or 

neighbour, ---A, coparcener has a higher right of \)rc- 
emption than a neighbour, and there is nothing m tho 
Mahomedan law to prevent his enforcing Ins right 
when the purchaser happens to bo ii neighbour. 
HtTB Bxal Sxmu V. Heeba Ball'. 16 W. B , 107 

66 . Prefermiiat rig7U, 

— JSxient of shares — One of two joint sharers has no 
preferential title to tho right of pre-emption lu lus 
capacity of neighbour, but is equally entitled with 
his co-snarer to tho privilege of pre-emption, without 
regard to tho extent of their shares. Bosh it n Ma- 
homed V, Mahomed ICtrLBEM . 7 W. B., 160 

57 . - Might of pm Iner to 

pre-emption on sale of villages or large estate^, — 
Accordittg to the Mahomedan law% a paitncr has a 
right of pre-emption in villages or large t'stittes 
But a neighbour cannot claim such a right on the 
ground of vicinage. In the matte b oi^ the pkti- 
TION OF Chattbbnath Jha alias Jhinoha Jha. 
Mahomed Hossein v, Mohsxn Ali 

[6 B. D. B., 41: 14 W. B., E. B , 1 

Mahomed Hossbin v, Mohshn Ali 

[14W.B., 266 

55. — Adjacent plots 

of •— Q««<»>*^«-Whother, as between owueis of 

adjacent plots of land, pre-emption can exist by nght 
of vitnnage, Hxefut Mhhtoon v. Beef Kookwab 

[8 W. R., 2 

60# plpf>al right of 

pre-emption in imo ’Where two pci hods 

have by vicinage an equal right of pro-omptiou, the 
property is to be decreed to them in halves, on pay- 
ment of their respective moieties of the puichuse- 
money. Khbm Kobun v* Sbeta Bam 

12 ET. W., 267 
^ '•> 
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MAHQMBDAIT LAW— PBE-BMPTIOIT 

— ecniinued, \ 

1. RIGHT OJ PRE-EMPTION— 

(i) Co-SHABBES — continued, 

Vicinage-“ea»i4»«fi<^. 

GO, — — Ownership , — 

Mere possession, gives no “Irak slinffa ** according to 
Makomedan law ; there must be ownership (mileck) 
m the contiguous land, the onus being on the plaintiff 
to prove ownership. Bbhaeeb Ham v, Shoobhudba 

[0W.B.,465 

01, -I — — , Souse on land — 

Separate omnersThip . — The owner of land is not en- 
titled by Mahomedan law to pre-emption of a house 
standing thereon where his property in the land is 
whoUy separate and distinct from the property in 
the house winch belong to another person with 
whom the «owner has nothing in commonp Pee- 
BHAUI lAn n. lESHAD Ai»i . , 2 If. 100 

s harge estates . — 

Bmall Mdtnps, — Mutual convenience . — A claim to 
rights of pre-emption on the ground of vicinage alone 
will not lie in the case of large estates, but only 
when either houses or small holdings of land make 
parties such near neighbours as to give a claim on 
the ground of convenience and mutuS service. Ej- 
KASB Koobe V, AMJrxn> AiiLx • 2 W. B., 261 

63. Large estates . — 

The Hahomedan law of pre-emption on 
the score of vicinage applies only to houses or small 
plots of land, and not to large estates, or to a claim 
based on partnership when it is in proof that a 
separation of the estate has been effected Chow- 
DHEY JOO0TO KiSHOBE SimS. V, POOOHA SiKOT 

C8W.E.,413 

64 . ■ — ■■■ Parcels of land. 

— jSntire estate , — The nght of pre-emption on the 
ground of vicinage is limited to parcels of land and 
houses, and does not extend to the purchase of an en- 
tire estate, even though it be entirely surrounded by 
the lands ^ the would-he pre-emptor. ABBtrii 

». Khoudkab Hambe Ai«i 

[2 B, Ii. B., A. O., 63 ; 10 W. B., 356 

05^ Iiarge or small estates.— 

The nght of a shareholder to pre-emption exists 
whether the parcel of land sold, and in respect of 
which the claim is made, be large or small. JjSHAjf- 
GIB Baksh t, Laia Bhikabi Labb 

[6 B. Ii. B., 42, note 

JABCANGBEB BtTKSH V. BhIOBAEBB TjAT.U 

[11 W, B., 71 

S C. affirmed on review. Isf tee matteb ob thb 
BBT irioir OB Jehangib Baksh 

[7 B. I*. B., 24 : 11 W. lU, 480 

Mahatab Siitgh: v. Eamtahab Misseb 

[6 B. Ii. B., 43, note ; 10 W. B., 814 

60* — Agnenltural estates.— 

Pre-empMon extends to agricultural estates 
and is not merely confined to urban properties or 


JdAHOKBPAN* LAW— PBE-EMFTIOH 

^contmued 

1. EIGHT OP PRE-EMPTION— cowjJwwed 
(6) Co-SHABBBS — continued. 

Agricultural estates — continued, 

small plots Where there are several properties to 
which a common appurtenance in the shape of an 
undivided plot of land, a few trees and tonks, is 
attached, partners in the appni'tenanee can claim pre- 
emption m respect of the properties. Kabim Buksh 
n. HAMB-im-nBEiir Ahmau . . 6 K. W., 377 

(c) Pee-bmbtiok nr Towns. 

07, Owners of upper and lowest 

floors of Rouse. — JPre-emption among Sindus 
WTierever the custom of pre-emption exists in towniM 
or amongst Hindus, the presumption is, until the ■ 
contrary be shown, that the custom is based upon ■ 
the Mahomedan law of pre-emption. Therefore/® 
where a person owns the lower floor of a house, and | 
another person owns the upper floor, with a nght of J 
way to it through the house of a third party, and 1 
sells the upper floor with its right of way, the owner J 
of the house in which the 'way lies has under ihch j 
custom a right of pre-emption of the upper floor, ’ 
preferable to the right ot the owner of the lower 
floor, Ganbshi Lalb v Luohman Bass . 

[5 N. W., 31 I 

03, BweHihg-liouae. — Separate 

ownership of site of house. — Where a dwelling-house I 
was sold as a house to he inhabited as it stood with k 
the same right of occupation as the vendor had en- ^ 
joyed, but without the ownership of the site,— 
that a right of ^re-emption under Mahomedan law 
attached to such house. Zahxtb n. Ntjb Abi 

[L L. B., 2 AH., m 

09, Land from wHcli irrigation 

is received. — Owner of such land.-^JPreferential 
1 Under the Mahomedan law, the owner of the 
land, through which the land in lespect of which a 
right of pre-emption is claimed, lecexves urigation, 
has a preferential right to purchase rather than a 
mere neighbour. Chanb Khan v Naimat Khan 
[3 B. L. B., A. C., 296 : 12 W. B., 162 

(cQ Moeigages. 

79^ Accrual of right. — Foreclosure 

of equity of redemption. — In the case of a mortgage, 
the right of pre-emption does not arise until the equity 
of redemption is finally foreclosed. (Baxbey, 
dissenting) Gxjbbiab Munbab v. Tbknabatan 
Singh . B. li. B., Sup. Vol, 166 : 2 W, B„ 215 

7L ■ — — Fight of suit to 

enforce right of pre-emption. — Foreclosure. — Fos* 
session hy mortgagee — On the foreclosure of a mort- 
gage, after the expiry of the year of grace, hut before 
a decree for possession had been obtained by the 
mortgagee, a suit to enforce the right of pre-emption 
in respect of the property mortgaged xs maintainable. 
Taba Kunwab V. Mangei Meeah 

^ [6 B. L. E., Ap., 114 
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MAHOMBDAN LAW-PBE-EMPTIOW 

— continued, 

1. EIGHT OF PEE-EMPTION— 

(c2) MoBTQ-AaES — conUmed, 

Accrual of right — continued 

72. Mortgage loithoui 

actual transfer of possession , — In a suit for a declar- 
ation of plamtifPs right of pre-emption m a property 
which had been originally mortgaged, but which, 
owing to a subsequent arrangement, had not passed 
from the mortgagor to the mortgagee , — Seld that, as 
the ownership was still with the mortgagor, whctoould 
redeem his property within a stipulated period, no 
right of pre-emption had arisen from the Mahom^an 
law. Bhowanee Pebshad n. Pueshttnno Siitoh 

[11 W. B., 282 

(e) WAIYEE OE EIOHT OE RbeTTSAI* T6 PtrEOHASB. 

73 . Sulbsequent re-oouveyance 

Tby purchaser to 'VQndior,--Ilffeoi of as against 
right of pre-emptor,'^Whe,xQ one of two neighbours 
has sold his land to a stranger, and the other neigh- 
bour has thereupon claimed a right of pre-emption, 
no subsequent dissolution of the contract affects the 
right of the pre-emptor which has once accrued and 
been duly asserted. Bhaett Mahomed r, Eadha 
Chheh Bolia . . 4 B. Ij B., A, C., 219 

S. C. Bhodo Mahomed Eadha Chhbm’ Bolia 

[13W.B.,332 

74 . Surrender of right of pre- 

emption before sale.— Where an offer of sale was 
made to a pre-emptoi, and he refused to avail himself 
of it, and consented to a sale to a stranger, — Meld 
that after a sale to a stranger he coxtld not set up his 
right of pre-emption. Bbaja Kishob SttUma i?. 
Kieti Ohandba StrBMA 

[7 1. B. B., 19 : 15 W. R., 247 
But see Ik the matibb or the petitiok or 
Jehakoie Baksh . . 7 B. Xi* B., 24, note 

S. C. dAHAKaBBB BtTKSH V LALLA BhIKHABEB 

..... 11W,B.,480 

where, however, the point was not directly decided, 
there being no sufficient proof of the refusal to pur- 
chase, and no evidence of consent to sell to another. 

75 . Refusal to purchase when 

property offered for sale,-Suheguent suit to 
enforce right,— ISstoppel,-’ A Mahomedan offered to 
seE his share of certain property to a partner, and 
on the refusal of the latter to purchase the same, sold 
it to a stranger. JECeld^ the partner could not sue to 
enforce his right after the sale. Tobal Komhab v 
Auchhi . 8 B. B. B., 253 ; 18 W. B., 401 

Sheo Ttthdl Singh v, Eam Koobb 

[W. B., 1864, 311 
Kooideeb Singh ti. Ram Been Sikgh 

[24'W.B.,108' 

76. Bight of refusal on sale to 

stranger. — Co-sharers paging rent separately,-^ A, 
and E, Mahomedan co-sharers of a^talooh, made 
separate agreements to pay rent to the zemindar, each 


MAHOlVtEDAlSr LAW-BBB-EMBTION 

— continued, 

1. EIGHT OP PEE-EMPTIOK— 

(e) Waotb OE Right oe Reehsal to Phbchase 
—continued* 

Bight of refusal on sale to stranger— 

continued. 

shareholder being liable for Iris own share of the 
rent merely. Subject to this arrangement, the lands 
continued xjmali. Meld that on a sale by A of 
part of his share to a stranger, who was also a Maho- 
medan, B. was entitled to pre-emption Kobomali 
o, Amie Ali . , . . 3 C. li. B., 166 

77. Bight of refusal.— 

tional right, — Co-sharers, — Minor, — Where a con- 
dition for pre-emption contained m a rccord-of-rights 
was intended to take effect at the time of a sale, 
audits language implied that the co-sharers in whoso 
favour it was made wore to be persons who were com. 
potent at that time to make a binding contract to accept 
or refuse an offer, no right of pio-cmption aoented 
under the condition to a co-sharer who was a minor nt 
the time of a sale and unropreseuted by any pci sou 
competent to conclude a binding contract on hi« 
behalf, whether it was assumed that the condUmu 
arose out of special contract or general usage, ItA.i a 
Ramc. Bansi . . . I. lit B., 1 All., 207 

78. Stranger ,*" — 

Sale.**— Assignment hg wag of dower.— Assign* 

ment in lieu of dower.— JDehi , — Tiio*lieirs of a MaUo- 
medan have no legal interest or share in lus property 
so long as ho is alive, and cannot therefore he regard- 
ed as in any sense co-sharers or coparceners in lus 
property, ^ so as to be entitled to claim the right of 
pre-emption in case of a sale by him of his 5 >ropm ty. 
Meldf therefore, whore a husband sold his share of an 
undivided estate to his wife, that, although one of 
his heirs, she had not on that account a right of pre- 
emption in respect of such sale. A husband traiiH- 
ferred certain property to lus wife in consideration 
of a certain sum whicli was due by him to hei as 
dower. Meld that such transfer was a "sah*/^ 
within the meaning of the Mahomedan law of pre- 
emption, and gave use to the right of pre-empt um. 
jPearee JBegum v. Mmhmut All, 1 M. W.^ S, A , 

P* followed. The meaning of stranger ** 
and "sale,” as used in the Mahomedan law of pio- 
emption, explained. Fida Ali r>, Mhzaeeab Ali 
[I, I,. B., 5 All., 65 

79. — Refusal to purobase with- 

out absolute Teliuquishment or surrouder. 
—The right of pre-emption may be claimed afto a 
sale notwithstanding there has boon a refusal to 
purchase before the sale, where there has been no 
absolute surrender or relinquishment of the right., 
and such refusal has been made simply in conse- 
quence of a dispute as to the actual price of the 
property, Abadi Begam Inam Begam 

[1. X*. B.,XA11., 521 

80. - — — Acquiesceuoe in sale.— 

to pre-emptor of projected saU.—JBurchase-momtf, 
—Inaction of pre-emptor .—tSilxo plaintiff in a suit U> 
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lOLHOMBDAN IiAW— PEB-EMPTI03Sr 

*— itmted. 

U RIGHT OE PRE-EMPTIOl^— 

(e) WAIYEB OE RIMT OB RbETTSAE to PtrSOHASB 
— coniintted* 

Aequieseence m sale — eonUnued. 
entf orce tlie ri^Rt o£ pre-emption alleged that the true 
consideration for the sale was less than the amount 
stated m the sale-deed. It was found that he made 
no communication to the vendor after he became 
aware that a sale was heing negotiated, nor did he 
make it known to him that, while he stood upon hm 
pre-emptive right, he declined to pay the price stated 
in the deed, because it was not the consideration 
agreed on between tiie vendor' and the vendee. Meld 
that the plaintifE was hound, instead of remaining 
silent, to communicate to the vendor that he was 
prepared to purchase at the price within a 'reasonable 
time, and that not havmg done so, he must be taken 
to have countenanced the completion of the bargain 
with the vender and to have waived his right of pre- 
emption. BHAIBOK SlNetH V. LAUMAiT ' - 

[I. L. B., 7 Alh, 23 

gX. - — — 'Rel'hnqui&hment 

of right . — ^Accordmg to the Mahomedan law, if a 
pre-emptor enters into a compromise with the vendee, 
or allows himself to take any benefit from him in 
respect of the property which is the subject of pre- 
emption, he by so doing is taken to have acquiesced 
in the sale and to have relinquished his pre-emptive 
right. In a smt-to enforce the right of pre-emptiqu 
founded on the Mahomedan law, it appeared that the 
purchasers, by an agreement made with the plain- 
tiffs on the same date as the sale in respect of whiqh 
the suit was brought, agreed to sell the property to 
the plaintiffs any time within a year, and if the latter 
paid the price and purchased the property for them- 
selves Seld that by the very fact of their taking 
the agreement, the plaintiffs had rehnquished their 
right of pre-emption, and were precluded from en- 
forcing it, Habib-uit-itissa r. Babkat Am 

[I. Xu R., 8 AIL, 275 

2. PRE-EMPTION AS TO PORTION OP 
- ^ PROPERTY. 

Assertiott of right as to por- 
tion of property. — Ground for refustng whole . — 
In the absence of sufdcient ground for refusing to 
take the whole of the lands to he sold, the right 'of 
pre-emption cannbt be asserted as to a portion only, 
Ckzm Ahl V. MTJSSEKTTTOOmiAH . 2 W, B., 2^6 

S3; Circumstances 

dlaenUtUng party to enforce the right . — The right 
of prd-emption cannot ordinarily he claimed in re- 
spect of only a portion of any properly conveyed 
away in' a single sale i hut this tule holii good only 
when the property sold is one entire property. Where 
a liagle sale emhi^es two distinct properties, in re- 
spect of one, of which a right of pre emptiou resides* 
in anyifter^n "whd'has not a similar right in regard 
to tl^ other, that it would be equally un- 
reWnafe'^ foie that he could claim both, and that 
he could claim neither— -the only reasonable rule being 


IMAHOMEDAK IiAW-PBE-EMPTIOlN 

— continued. 

2. PRE-EMPTION AS TO PORTION OP 
PBOPE RTY — continued. 

Assertion of right as to portion of pro- 
perty — continued. 

that he could claim as much as he could take by a de- 
cree if it were separately sold. StruDHABEB Lall 
u. Laboo Moodeb ... 25 W. B., 500 


Q4t» — Suit to enfok i 

the right in respect of a part cf the property sold \ 
Every suit for pre-emption must include the whol^^^ ^ 
the property subject to the plaintiff^s pre-emptionSC 
conveyed by one bargain of sale to one stranger, and 
a suit by a plaintiff pre-emptor, which does not •»'* 
elude within its scope the whole of such pre-em)j^ 
tional property, is unmaintainable as being mconsist^ 
ent with the nature and essence of the pre-emptive 
right Iszatulla v JBhihan Mollah, 6 B L. i?., | 
386 14 W M , 469 j and JBaisun I’hahoormee v* * 
Earn Singh, Er W , S D A., 1863, p. 594, followed. 
Oomur Khan v Moorad Khan, iV. JF., S. V. A., 
1865, f 173 , and Sahg Earn v. Debt Erased, 7 
27 W , 38, distinguished. Cazee Ah v MusseenU 
ooUah, 2 W. E , 285 ; Ahdool Qufoor v 22'ur Eanu, 

1 B L. R., A a, 78 10 W E, 111, Sheodyal 

Earn V. Bhyroo Earn, 27 W., S E. A , 1860, p, 
53 , Guneshee Lai x Zaraut All, 2 27 W,, 343 , and 
Bhawam Erasad v. Eamru, I L. E., 5 All., 197, 
referred to. Bitbq-a Pbasad v Mxtnsi 

[I. Xi. B., 6 AH., 423 


35 ^ Suit to enforce 

prc'^emption to portion of property sold . — Under a 
deed of sale the vendor conveyed to the purchaser five 
lots of land In^a suit by a third party to enforce a 
right of pre-emption m respect of one out of the five 
plots , — Seld that he could divide the bargain and 
sue on the ground of pre-emption for a portion only 
of the property covered by the deed of sale. IzasAT- 
ITLBA V. BhiBABI MoBBA . 

[6 B, Ii. B., 886 : 14 W. R., 4m 

RaQ'Huntjkdan Sijtg-h « Majbitth Singh 

[6 B. L. B., 387, note ; 10 W. B., 370 


33 ^ — Sale of property 

of which shares belonged to minors — The property 
of several co- sharers, some of whom were minors, 
was sold to a single purchaser, under a deed of sale, 
which contained a covenant by the vendors, who 
professed to act on behalf of themselves and the 
minors, that they would compensate the vendee for 
any loss he might incur should the minors, when 
they came of age, not ratify the sale. A. sued to en- 
force her right of pre-emption in respect of the lands 
sold. The lower Appellate Court was of opinion that 
A. could not enforce her claim^ of pre-emption in 
respect of the share of the minors, and on the 
Court's suggestion the plaint was amended, so as to 
ask for emorcement of her claim in respect only of 
the shares of the vendors of full age. Meld that A. 
was bound to claim her right against all the shares, 
and could not enforce it in respect of some only. 
AbBOOB GuPOOR tJ. NtTBBANG 

[1 B. Ii. B., A. O., 78 : 10 W. R^ 111 
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mAHOMEBAlT LAW— PRB-EMPTIOiy 

’^contvnued, 

2. PRE-EMPTION AS TO PORTION OP 
PROPERTY — continued 

Assertion of right as to portion of pro- 
perty — continued 

87. Co-eharer — Mcu^ 

zahs d'lsUnet from one another^ — TKe plaintiffs, who 
were shareholders in a particular mouzah, sued to 
enforce a claim to a right of pre-emption upon a sale 
undei a kohala foi a particular sum of money by 
another shareholder of a share m the mouzah, along 
with other properties with which the plaintiffs had 
no concern, to a third person who was not a share- 
holder. Keld that as the plamtiffs were entitled to 
claim a right of pre-emption in respect of the mou- 
zah only, and that mouzah was distmct from the 
other properties sold, the suit was maintainable 
Rowshtjn koBit V, Bam Dihal Roy 

[13 C. I., B., 45 

88 . ■ ' Jdival suits * — 

Swt to enforce the right in respect of a fart of the 
profertg sold, — The prior institution of a suit by 
rival pre-emptors in no way entitles a pre-emptor to 
depart from the general rule of pre-emption by suing 
for a portion only of the property sold. Kashi Nath 
V. Mukia Prasad^ I, L, iZ,, Q All ^ $70, referred to. 
HunASi V* Shbo Pkasad . I. Ii. B., 6 All., 455 

3. CEREMONIES. 

80 , BTecessity of proof of per- 

formance of preliminary ceremonies.— In the 
case of pre-emption, strict pi oof is necessary of the 
performance of the prehmxnaries Hosseinbe Kha- 
NUM «. Lalettn . . , IAT, B., 1864, 117 

Jadu Sin&h V, Rajkitmae 

[4 B. Ii. B., A. C., 171 

IssrrE Chttndek Shaha v, Nisae Hossbxit 

[W. B., 1864, 351 

Peokas Sing-b: v, Jogi-bswae Sikgh 

[2 B. Ii. B., A. C., 12 

90. The right of 

pre-emption being a right weak in its natuie, where 
such right is claimed under Mahomdan law, it should 
not be enforced except upon strict compliance with 
all the formalities which are prescribed by that law. 
Aiii Muhammad v, Taj Muhammad 

[I. Ii. B., 1 All., 283 

91. Omission to per- 

form ceremonies — Evidence of relinquishment of 
right. — Negligence.'^^'hexe aie ceitain ceremonies 
to be performed in order to lay a foundation for the 
establishment in a Court of Law of a right of this 
kind, when it is menaced ; and though, on the one 
hand, the effect of the omission to prove perform- 
ance of these ceremonies is not cancelled by pleas 
advanced in later petitions put in during the pro- 
gress of a case, 3 ust as, on the other, that omission 
IS not of necessity evidence of a relin(iui8hment of 
the right, yet, in this case, in which defen^nt had 
exhibited strange haste in some stages of the negoti- 
ations, with the apparent purpose of forestalling 


MAHOMEBAN BAW— PBE-EHETIOIT 

^continued, 

3. CEREMONIES — continued. 

Necessity of proof of performance of pre- 
liminary ceremonies — continued 
plaintiff in his lights; hut plaintiff^s proceedings 
had been characterised with great negligence, if 
nothing worse , it was held that the plaintiff was.not 
entitled to a deciee. Suedhaeee Ladd v Laboo 
Moodbe . , . . .25 ’W. B,, 600 

92, Acts or omissions by pre- 

emptor’s autborised agent, Effect of. — It is a 
genexal rule of pre-emption that any act or omission 
on the pait of a duly authoiised agent or manager of 
the pre-emptor has the same effect upon pre-emption 
as it such act or omission had been made by the pre- 
emptor himself. Haeihae Dat v. Sheo Peasad 

[1. Ii. B., 7 AIL, 41 

93 , Performance of ceremonies 

by agent or manager.— Under Mahomedan law, 
the legal forms to be observed under that law by 
a person claiming a right of pre-emption may be 
observed on behalf of such person by an agent or 
manager of such person Abadi Bbgam i». Inam 
Bboam , , . . I. Xi. B., 1 AU., 621 

94 , Performance of ceremonies 

by agent. — Affirmation hg witnesses, — Mepudiation 
of sale . — ^According to Mahomedan law, the affirm- 
ation by witnesses need not be made by the claimant of 
the right of pre-emption in person, but may be made 
by a duly constituted agent. Ojheoonissa Bboum 
t>. Eustum Adi . . . W. B,, 1864, 219 

95 , Talab-i-mawasabat . — Intent 

tion to assert right, — TalahA-ishtahad. — Demand in 
presence of witnesses, — ^To entitle a person, otherwise 
favourably situated, to the light of pre-emption, two 
conditions must be fullillod : first (talab-i-mawasabat), 
on receiving information of the sale he must immo- 
dlately declare his intention to assert his right; and, 
secondly (talah-i-ishtahad), he must, as soon after as 
possible, make the demand of the vendor or pur- 
chaser, or upon the premises, and in the presence of 
witnesses. Jhoteb Singh u, Komud Roy 

[10 W. B., U9 

90, — In order to sus- 

tain a claim for pie-emption in Mahomedan law, it is 
essential that the ceremony of talab-i-mawasabat 
should be pioperly performed Jaeean Khan v, 
Jabbae Mbah . . I* Ii, B., 10 Oalc., 883 

97 , - — Necessity of im* 

mediate claim. — Under Mahomedan law the "talab-i- 
mawasahat, ox immediate claim to the right of pre- 
emption, should be made as soon as the fact of the 
sale is known to the claimant, otherwise the right is 
lost; and it was conse(iuently hold that the plaintiff, 
having failed to make the talab-i-mawasabat until 
twelve hours after the fact of the sale became known 
to him, had lost his light of pre-emption. Adi Mu- 
yir ^TyrM-An ©. TAJ MUHAMMAD . I. Ii, B., 1 AU., 28S 

93 ^ ... — Delag in making 

On hearing of a sale, the pre-emptor must im- 
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aiAHOMEDABT LAW— PEB-BaiPTIOM' 

— conttnued. 

3 , CEEEMONIES~<?o»^^»«e^?. 


Talab-i-mawasabat— 

mediately make bis demand called talabd-mawasabat* 
Where a pie-emptor, on bearing of the sale of a pro- 
perty to wbicb be bad a right of pre-emption, went 
to the property in dispnte and there declared bis 
ngbt as pre-emptor,— that socb delay was 
fatal to bis claim BaH ChaettN «. Kaebib Mab- 
tok • 4 B. It. A. C., ai6 : 13 W. B., 259 


90 ^ — Time taken to 

ate^tain ifinformaUon of sale is correct — Accord- 
ing to the Mabomedan law, the mere fact of the pre- 
emptor taking a short time before performance of the 
tal^b-i-mawasabatfor ascertaimng whether the inf or- 
mation conveyed to him was correct or not, does not 
invalidate bis right. The Mabomedan law allows a 
short time for refflection before performance of the 
first demand. Ahjab Hossbxh v, Kkabag- Sen 
Sahtt . A.C.,203:13W.B.,299 

3^00. Making claim 

standing or sitting. --■nHhQ act of a claimant rising 
from bis seat to claim bis right of pre-emption, in- 
stead of claiming it as be sat, is not a delay sufficient 
to entail a forfeiture of bis right, IAahabaj Sing-h 
V, t.at.t.att Bhctohook Lami , W. B,, 1864^ 294 

101 . — — Witnesses, If sees' 

sitg qf.— Although, according to Mabomedan law 
books, it is not necessary, in respect to the talab-i- 
mawasabat, or first preliminary required to estabbsb 
a right of pre-emption, that witnesses should bear 
the exclamation it involves, yet it does not follow 
that, as matter <rf evidence, courts of law are bound 
to decree a suit to estabbsb such a ngbt simply on 
the deposition of the plaintiffi AbbooIi Hossbin 
Khan v. Gobinb Chanbba Shaha 

[U W. B., 404 

102, Talab-i-isbtahad . — Necessity 

of $roof of f&rformance — To estabbsb a claim to pre- 
emption under the Mabomedan law, it is not enough 
to prove that the ceremony of talab-i-mawasabat was 
performed j it is also necessary to prove the talab- 
i-isbtabad* Naebhase Singh c. Lbohmeb Naeain 
B ooEEB , . , .IIW. B., 307 


103, — — Ifecessiiy of find- 

ing as to ^performance . — The '‘talab-i-isbtabii” is 
a preliminary act as essential as the talab-i-mawasa- 
bat” to secure to the claimant the right of enforcing 
pre-emption. There should always, therefore, be a 
distinct finding as to whether it waS properly made 
or not. Bazeeoodpebn v. Zebnet Bibeb 

[8W,B„463 


104 . Necessity of 

proof of performance — Under the Mabomedan law it 
is essential to the ngbt of pre-emption to prove the 
performance of the talab-i-isbtahad Bhowanbe 
I>H!ET hOEMOO SiNGH . . W, B., 1864 ^ 60 


105* Mode or form 

of ceremony, — Performance — Mindus — To the due 
performance of the ceremony of talab-i-isbtahad, it is 


IfAHOMEDAW LAW— rBE-EMmOW 

—continued 

3. CEREMOKIES*— 


TalaTb-i«isbtab.ad— 


not necessary that any particular form of words 
should be employed. Rampitbab Missbb u. Jhu- 
MACK Lap Missbb ^ ^ 

[8 B. li. B., 465 : 17 W. B., 265 


106. — Mode or form 

of ceremony — Talal~i-mawasalat .> — To establish a 
right of pre-emption, it is necessary to show that the 
ceremony of talab-i-isbtabad has been obseiwed, which 
requires the pre-emptor to make an affii mation, not 
necessarily in the precise words of tbe'i^tnnnrgivenri^^ 
the Hedaya, but m substance to the eifect of declar- j 
ing, befoie witnesses, that the earlier pielimmary — I 
sia., talab-i-mawasabit^bas akeady been performed. " 
Gibphaeeb Singh n. Bojxjn Singh 

[24W.B.,462 


107. — Requisites for 

c&remorty. — Invocation of witnesses.—-‘liO the cere- 
mony of isbtabad or talab-i-istabad, it is ossontial 
that there should be an express invocation of wit- 
nesses, Peokas Singh v. Joobswab Singh 

[2 B. Xi. B., A,0.,12 


108. Requisites for 

ceremony.— Declaration and invocation of loitnesses* 
— ^Accorffing to the Mabomedan law, stnet adherence 
to the rules for performance of the talab-i-iebtabad 
is especially necessary In performing the talab-i- 
isbtabad, the pre-emptor must clearly declare bis right 
and invoke witnesses. He must declare that ** be has 
a ngbt of pre-emption to which be has laid claim, and 
that be still claims, it,” and invokes witnesses “ to 
bear witness therefore to the fact.” Japtt Singh n. 
Ra JKUMAB . 4 B. Ii. B., A, C., 171; 18 W, B., IW 

DaYEMOOHjAH V. Kietee Chenpeb Sebmah 

[18 W. B., 680 


109. '■ Requisites for 

ceremony. — Invocation of witnesses to demand — 
According to the Mabomedan law, it is essential to 
the performance of the talab-i-isbtahad that thud 
persons should be formally called upon, either m the 
presence of the purchaser or on the land ; or, if the 
vendor is in possession, in the presence of the vendor, 
to bear witness to the demand. Golakram: Deb 
V Beinpaban Deb 

[6 B. L. B., 166 ; 14 W. B., 266 


110. Performance in 

presence of purchaset — The ceremony of talab-i- 
isbtabad, or affirmation before witnesses, may, at the 
option of the pre-emptor, be perfoimed in the pre- 
sence of the purchaser only, though be has not yet 
obtained possession, Jangee Mahomed v. Maho- 
med Aejad 

[L I*. B., 6 Gale., 609 : 5 C. Xi. B., 370 

HI. — ' — ’ — Performance in 

presence of person in possession, vendor or pur- 
chaser , — ^To estabbsb the right of pre-emption, the 
talab-i-isbtabad. Or affirmation before witnesses, must 
be performed in tb5 presence of the person in posses- 
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3. CEBEMONIES— 

Ta lab-i-islata ba d.~^contimed» 
fiion of tlio lands, whether it he the vendor or the 
purchaser. Chamboo Fasbait v* PtrHLWAN Box 

[16 W, B., 3 

J12. — — Om^ssioi/i to 

invoice vottnesses.^Talab^i-mawasahat ^Ceremonies 
of ** immediate demand f and demand with invo- 
cation” — A person claiming a right of pre-emption 
made the talah i-mawasahat in the presence of 
witnesses, hut when doing so was neither at the place, 
l^he subject of the right of^re-emption, nor was he 

the presence of tif^’^ndor or vendee. Meld, on 
Ste)nd appeal, th^Mhe lower Appellate Court having 
fomii^fchajjihe^alah-i-ishtahad was invahd on the 
ground That there was no* evidence of a demand with 
invocation of witnesses having been made, the right 
of pre-emption could not he claimed. JAntrNTTNntrK 
SiN&H t). Dtri/PUT Singh . I. In B., 10 Calc., 681 

113, ^ - Mode of invo- 

cation of witnesses, — In a suit to establish the right 
of pre-emption, where the witnesses said that on the 
refusal of the vendor the pre-emptor had nominated 
them witnesses, the lower Courts were held to have 
been justified in their inference that he had complied 
with the exigency of the Mahomedan law Sham LaiiH 
Sahoo V, Abbhboonissa . . 22 W. B., 184 

114* — - Invocation of 

witnesses where talah •i-mawasahai is made in presence 
of wiinesses.-^Ferformance of ialah-i-mawasabat and 
ishtahad,— Witnesses i — Where the, first talab (talah- 
i-mawasabat) is made in the presence of wjttnesses, 
and^the witnesses aie then called to bear testimony to 
the fact, it IS not necessaiy to invoke witnesses on the 
occasion of the second talab (talab-i ishtahad) Waxid 
All Khan v. Munuman Frosad, 4 B L, M ^ A C , 
ISd } and Quieehoolah Khan v Kehul Ball Mitter, 
IS W, K., cited. Koromali v, Amir Ali 

[8 C. I». B., 166 

116. Invocation of 

witnesses, — Claim whe? e there are several co-sharers, 
---Tender of price for the land claimed , — One out of 
sevei al co-sharers claiming a right to pre-emption — 

A person seeking pre-emption declaied his right 
thereto when he first heard of the sale, in the presence 
of witnesses ; and as soon as was possible on the same 
day, in the presence of the same witnesses, demanded 
his right from the vendors and the purchasers. 
Meld that it was unnecessary that he should again 
state, when making his demand, or that his witnesses 
should testify to the fact, that he had declared his 
nght as soon as he heard of the sale. The principle 
of the law of pre emption is, that the pre-emptor 
should assert his right as soon as he lias heard of the 
sale , that he should demand his right from fche ven- 
dor or purchaser. Or on tbe ground, in the presence 
of witnesses; and this assertion and demand may be 
simultaneous , but if they are not, the pre empfcor, 
when he makes the demand/ is required to make a 
declaration befoie watnesses that he asserted Ms right | 


MAHOMEBAN IiAW-BEE-EMPTION 

— continued, 

8. CEBEMOmES—cow^wt^ei. 

Talab-i-islxtaliad — continued, 

when first he heard of the sale. KtrNDO Pbrshad 
Thakub V, Gopai. Thakhr 

[I.I»,B., 10 Calc, 1008 

116. — — — Mecessiig of im- 

mediate demand, — To entitle a person to a light 
of pre-emption under Mahomedan law, it must be 
shown that the talab-i-ishtahad was made as soon as 
possible. Nhbahhin Mahomed v, Asgar Axi 

[12 C. L* R., 812 

117. — — • Necessity of im- 

mediate demand, — It is not a binding rule of law 
that the talab-i-ishtahad by a pre-emptor, if made 
within a day after the receipt of mteUigence of the 
purchase, is necessarily in time for the pieservation 
of the right of pre-emption. The due and sufficient 
observance of tbe formality of talab-i-ishtahad as to 
time, is a question to be decided mhach case by the 
Court which has to deal with the facts, Jamilan v, 
Latir Hossein 

[8 B. li. B., 160 : 16 W. R., E B., 18 

118. — — Mode of per- 

formance, — The personal performance of the talab- 
i-ishtahad, or demand for pre-emption by the pre- 
emptor, depends on his ability to perform it. He may 
do it by means of a letter or messenger, or may 
depute an agent, if he is at a diatanee and cannot 
afford personal attendance. Wajid Axi Khan v. 
liAXA Hanuman Prasad 

[4 B. B. B., A. C., 189 ; 12 W. B., 484 

Imamhddin V, Shah Jan Bibi 

[6 B, Ii. R., 167, note 

119. — - Melap in maTcing 

demand,-— Ceremonies of affirmation, — A delay of one 
day IS not such a delay as to interfere with the right 
of pre-emption under the Mahomedan law The 
demand by affirmation should bo made with the least 
practicable delay. The ceremony of affirmation 
should be carried out before cither the vendor or the 
purchaser, or be pef^ormed on the premises, Maho-* 
MED Waeis V Hazbe Emamooddeen 

[6 -W-.B^m' 

120. — - Melay in mak- 

ing demand , — A claim to pre-emption should be 
made as soon as the claimant becomes aware of tbe 
completion of the sale, AjoodHya Poorbe v, Sohnn 
bAxx 7 W. B., 428 

Edaheb Bxtksh V, Mohan , . 26 W, B., 9 

121. — Performance of prelimi- 

nary ceremonies. — Kxpiession of readiness to 
purchase, — Under the Mahomedan law, when a person 
claims a right of pre-emption, it is necessary to the 
validity of his claim that he should promptly assert, 
after the completion of the sale, his willingness to 
become a purchaser. Ghoxam Hossein v Abdoox 
Kadir 6 W., 11 

122. ' — - - — — - Vela?/ in male^ 

ing preliminary declaration,— to the Ma- 
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— continued* 

3. CEE.EMONIES— 

Performance of preliminary ceremonies 

— continued* 

homedan law of pre-emption, the first thing to he 
dOA^hythe claimant of pre-emption is to ipake the 
preliminary declarations. First going to his house 
to get the money is not a compliance with the law, 
Moka Sinq-h V MosEAr Sieq-h . 6 W . R,, 203 

4. MISCELLAlilEOUS CASES, 

123. — Enforcement of right,— 

Delivery or registration of hill of sale — A contract 
having been entered into for sale and purchase of 
certain property, the plaintiff, pre-emptor, was not 
hound to defer the enfoicement of his right of pur- 
chase tdl the hill of sale had been delivered or regis- 
tered, or payment made, Ltjohmbb Nabain v* 
Bheemul Doss, , . • • S 500 

See Gxbehaebe Lai<i. t?. Deantjt Am 

[21 W. R„ 311 

124 . Offer to pxirchase at time 

of registration. — Sufficiency of claim* — Keld that 
the parties to pre-emption bemg Mahomedans must 
he hound by the strict conditions of law of pre-emp- 
tion, and that the offer to purchase before the regis- 
trar at the tune of registration of the sale-deed was not 
a sufficient compliance with the provisions of that 
law. KABBEMOOPDBEISr V* MOEIZOOnBBEIT KhaN 

[1 Agra^ ISA 

125. — Tender of 'pviQe,— Necessity 

of tender * — It is not incumbent on a pre-emptor to 
tender the price at the time of making his claim. 
Khoeeek Jak Bebee u, Mohomed Mehbbe 

[10 W. B., 211 

Heeba LaIiL v* MooBirr Lai»Ii • 11 ’W', B,, 275 

120, — Statement of 

readiness and uoUlingness to yay, — ^In a siut for pre- 
emption it IS unnecessary to prove a tender of the 
actual price paid for the proper^ claimed, it bemg 
sufficient if the person claiming the right to pre-emp- 
tion states that he is ready to pay for the land such 
sum as the Court may assess as the proper price for 
the property. Nundo Pbessad Thakub f>. Oopaii 
Thakttb , • .1* lit B., 10 Calo.j 1008 

127, Lien of vendor* 

— The right of the fiist purchaser is simply a vendor’s 
lien , — t e*i to retain the property until he has the 
money from the party claimmg pre-emption It is 
no part of the Mahomedan law that the claimant of a 
right of pre-emption must carry the money m his 
hands and tender it to the first purchaser. A right 
of pre-emption may be decreed in respect of land 
wiihin the putti of the party claimmg such right. 
Dulbood SiNaH ®. Mabadeo Dtjtt? 

[2 W. B., 10 

JSSB, — — Conclusion of 

mfdraet of mh * — As soon as a contract is ratified by 
acceptance and the vendor has gone so far that he 


MAHOMEEAK LAW— PBE-EMBTIOH 

— continued, 

4 MISCELLANEOUS CASES— continued* 

Tender of pxiGe— continued. 

cannot legally draw hack, it is time for the pre-emptor 
to step m. A pre-emptor is not lequiied to tender 
the purchaser’s puce, or any price, at the time of 
making his demand , and so long as a party claimmg 
a right of shuffa pays the amount which the Couit 
considers to be the proper price, he brings himself in 
Court within a reasonable time On the question of 
pi exemption the Court must act in strict accordance 
with the provisions of the Mahomedan law rather than 
on what it thinks 3ust and equitable. Nubeb BttkSb: 
alias Golam Nfbeb v, Kaloo Ltjshkeb 

[22 W. B., 4 

129. — Loss of 

proved to s^pecijic land at speoifo price. — The right 
of pre-emption is lost where there is a dispute as to 
the pur( hase-money, if the plaintiff (instead of offer- 
ing by his plaint to pay the real amount, whatever it 
may be) claims to purchase a specific quantity of land 
at a specific price, and that nght is shown to have no 
existence. Aohubbub Pandax v* Bfoksheb Eam 

[2 W. B., 38 

130 , Biglits of purchaser on 

allowance of claim, — Profits heiroeen time of 
purchase and U aiisfer to pre-emptor*-^ Held that a 
purchaser is entitled to the profits of the property 
purchased by him accruing between the time of pur- 
chase and subsequent transfer to a pre-emptor, Btri«- 
DEO Peeshad V, MoHtTK . 1 Agra, Bev., 30 

MABCOMEBA^T LAW— PBEStJHBTIOlSr 

OE DEATH. 

1 . Missing person, — Bmdence Act, 

I of 1872, s* 108 —Act VI of 1871, s* 24 —The rule 
contained in section 108 of the Evidence Act governs 
the case of a Mahomedan who has bi'en missing for 
more than seven years, when the question of his death 
arises m cases to which, undei the piovisions of section 
24 of Act VI of 1871 (Beui^al Civil Courts Act), the 
Mahomedan law is apphcable Per Mahkood, 
J * — The lule of the Mahomedan law that a missing 
person is to he regarded as alive till the lapse of 
mnety years from the date of his birth is, according 
to the most authoiitative texts of the Mahomedan 
law itself, a rule of evidence and not of succession, 
inheritance, marriage, or caste, or any religious usage 
or institution,” within the meaning of section 24 of 
Act VI of 1871. Mazhab Am v Btjbh Sinq-h 

[I. L. B., 7 All, 297 

2. Right of inherit^ 

ance. — Held that, as under the Mahomedan law a 
missing person is considered defunct” as regards 
others’ property, and cannot inherit from others 
during the period allowed for his reappearance, the 
plaintiff, his son, and neaiest lelative of the widow, 
was entitled to get the money claimed, it bemg com- 
pensation for land which had been found to belong to 
her exclusively, and not as havmg descended f romdier 
husband. Imasi Ali Khan v. Abbool Am Khan 

[2 Agra, 28 
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MAHOMEDAlSr LAW—PREStrMPTIOJT i 

OP DEATH, — Missing person~eo«ftwttec?. ' 

3, PosiUon off as to 

inheritance during absence — JPerson in unlawful 
possession, — Legal heir,—JB[eld that, assuming the 
Mahomedan law to provide that the share of a missing 
person, which has devolved on him during his absence, 
is to he reserved or held in suspense until the ei^- 
piration of the term after which he is to he legarded 
as dead, a claimant who had no title whatsoever to 
possession could not benefit by such piovision of 
Mahomedan law m face of the person who would be 
the legal heir faihng the missing person, and the pos- 
session of such unlawful holder can be disturbed by 
such legal heir. DowiitrT Khatoon «. ALi Jan 

[2 Agra, 59 

4. Alienation hy heirs 

of — Right of alienee, — In a suit to recover posses- 
sion of a share of landed propeity, wheie plaintiff 
claimed on the ground of purchase from the heirs of 
the piopnetor, who had been missing for many years, 
and m which the defendant set up a mokurrari, and 
pleaded that as ninety years had not elapsed since 
the disappearance of the proprietor the property 
could not, under Mahomedan law, be inherited by his 
heirs, and the ahenation by them was therefore in- 
valid, — JSeld that, as plaintiff had been found in pos- 
session under the conveyance from the heirs, who did 
not dispute his tiile, the defendant, a stranger, who 
had failed to prove either title or possession under 
the mokurrari which he set up, was not in a position 
to advance the plea in question. Held that ninety 
years is the least peiiod within which, according to 
Mahomedan law, the estate of a missing person can 
be alienated by his heirs. Hosseinbb Khanxtm ly, 
Tijxtn Labl . . . • . M W. B., 293 

6. Alienation of pro^ 

perty hy his heirs — Claim of other heirs — A claim by 
the wife and daughters of a missing person to obtain 
possession of the shares to which the missing person 
would have been entitled in the estate of two brothers 
and a sistei on surviving them, was rightly dismissed, 
under Mahomedan law, on the ground that the death 
of the missing person was not' proved, and ninety 
years had not elapsed from his birth. A sale of the 
shares by R , the brother of the missing person, who 
was in possession, was properly declared null and 
void. As JZ. would have excluded the wife and 
daughters of the missing person fiom inheritance, it 
was held that he should be allowed to retain the 
shares in his hands, subject to their surrender on the 
reappearance of the missing person. Rakhi Bibi 
Rahai: Bibi . . . . 7 IST, W., 191 

0^ J s, 

X08, — Act TI of 187 If s. 24: — Jl, one of the heirs to 
the property of his parents (the family being Maho- 
medans) was “ missing when they died, and subse- 
quently, when the other heirs to such property sued 
his daughter M, for the possession of a portion of 
such property, AT. set up as a defence to the suit 
that her father was alive, and that during his lifetime 
the plaintiffs could not claim his share in such portion, 
— Reid by Stttart, C J f and SbaNkib, J., that the 
suit, being one to enforce a ri^ht of inheritance, 


MAHOMEBAISr EAW— PBESUMPTIOM 

OE DEATH.— Missing person — continued, 

must be governed by the Mahomedan law relating 
to a missing ” person. Farmeshar Rai v. Risheshar 
Singh f I L, R,, 1 All.f 53, distinguished. Held hy 
STtrART, C. */., that, according to Mahomedan law, 
ninety years not having elapsed from F/s birth, his 
share could not he claimed hy the plaintiffs, hut must 
remain m abeyance until the expiry of that period or 
his death was proved Held hy Peabson, J , and 
Sbankie, J, that F. being a “ missing person 
when his parents died, his daughter, according to 
that law, was not entitled to hold his share either as 
heir or trustee. Hasan Ali n, Mahebban 

[I. L. B., 2 All., 625 

MAHOMEDAH LAW— SDA VERY. 

See SiiAVEEY . I. L. B., 3 Bom., 422 
[12 Bom., 166 

MAHOMEDAK LAW— SOVEBEIGHTY. 

— - Sovereign's rights^'as to property . — - 

By Mahomedan law, semhle, the dominion of the 
sovereign is equally absolute and uncontrolled over 
all his possessions of every kind , hut, quaere, whether 
all his possessions are necessarily subject to the ordi- 
nary rules of inheritance and partition among de- 
scendants. A reigning Mahomedan prince may pos- 
sess property held Jure cor once, as well as property 
acquired hy some other title. Ghttbam Muhammab 
Haiamut Khan r. Dale . . 1 Mad., 281 

MAHOMEDAH LAW-DSDBBED BBC- 

PERTT. 

T! — Conversion of usurped property,’^ 

Right of suit for damages hy party injured ^ — - 
Under Mahomedan law, wheie there has been a 
change m usurped property, the injured party has a 
claim to recover damages in respect of the piopcrty 
usurped, hut cannot claim to share in the property 
into which it has been converted. An heir cannot 
therefore claim estates pui chased with moneys be- 
longing to the ancestral estate of the deceased which 
have been misappropriated hy a co-heir, hut must 
claim to recover his share m money. NOOB-OOB- 
Hossbin V, Mooneebam: . .AH. W., 103 

MAHOMEDAH LAW— DSDBY. 

1. Interest.— AcJf XXVIllofms, 

‘ — The custom of taking interest as between Maho- 
medans is recognised by the Courts Semhle, — Fer 
Phbab, J. (dissenting from Ram Lall Mooherjee 
V. Haran Chunder Lhur, 3 R, L. R.f 308, 0. C., 
ISO). — Act XXVIII of 1865 repealed the Mahomedan 
laws relating to usury. By “ laws relating to usury ” 
the Legislature meant laws affecting the rate of in- 
terest. Mia Khan v Bibi Bibijan 

[5 B. L. R., 600 : 14 W. E„ 308 

2 , - - * — Interest on dower^ 

— With respect to the awarding of interest on a 
claim of dower hy a Moslem widow, the principle of 
Mahomedan law will not apply. SooiiMA Kha'IOON 
V, Atxaeeoonnissa Khatoon . . 2 Hay, 210 
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MAHOMEDAH DAW— WIEE. 

1 , — Power of alienation. — Potver 

of wife as one of several ienants^m- common to grant 

District Judge's decision that a Maho- 
medan married woman cannot execute a valid lease 
which may endure beyond her lifetime, of property 
of which she is one of seveial tenants-in-comraon, 
held bad in law. Kichhabhai Pbag^ji v. Issekhah" 
Ha Abdttia. Khan ' * 

[2 Bom., 313 : 2nd Ed., 297 

2 , Husband and wife. — Presume- 

t%on of ownership of property —Where rights of 
ownership had been exercised for a series of years by 
the husband, and never by the wife, over property 
which had descended from his wife's father (his own 
uncle), the husband having mortgaged the property 
and dealt with it in all respects as if he were the 
owner, and the wife possessing none of the docnpaents 
which she would have been able to produce if she had 
acted as the owner, it was held that she had no such 
interest in the property as entitled her to maintain u 
suit to recover possession of it after it was sold in 
satisfaction of the husband’s debts. OiZEBEOONissA 
Bibee Bambhhk Roy . . 11 W. B., 17 

HAHOMEBA15T DAW— WIDE. 

Gift operating as wilL — Gift in 

eontemplaUon of death, — Legacy — ^According to the 
Mahomedan law, a gift m^e m contemplation of 
■ death, though not operative as a gift, operates as 
a legacy. Ordinarily it conveys to the legatee pro- 
perty not exceeding^ne third of the deceased's whole 
property, the remaining two thirds going to the 
heirs. In the absence of heirs a will carries the 
whole property. Ekin Bibbb v, AsHEtrr Ai.r 

[IW.B.,162 

2, Invalid will. — Will disinheriting 

wasi'Ut-namah, oi will, divesting all the 
property from the next heirs, is illegal under Maho- 
medan law. JUMUNOODBEEN AHMED V HoSSEIN 

Au .... 2 W. B,, Mis., 49 

3, — Will made with- 

out consent of heirs. — k will which has never re- 
ceived the assent of the heirs of the testator is in- 
operative to alter their rights to succeed according 
to the Mahomedan law of inheritance Kaper Api 
Kbanv Kowsha Beotm . .2 Agra, 154 

<4, - — — Will demsing more 

than half estate to daughter — Under the Mahomedan 
law a person cannot devise more than one half of his 
estate to his daughter, and a will devising more to 
her 18 invalid Mahomeb Mttdun ». Khopbzpn- 
NissA alias Khookee Bebee 2 W. B., 181 

5. — — Pequest hy mar- 

ried woman. — Consent of husband . — Held that the 
bequest by a married woman of the whole of her 
estate to her brother, without the assent of her hus- 
band* was invalid acco»ding to the Mahomedan law. 

MUHAIOIAD V iMaMITDDIN 

[2 Bom., 53 : 23id Ed., 50 

8, Legacy to one of 

semral hdrs. — Wmt of consent of others, — ^A legacy 


IIAHOMEDAN LAW— 'WIIiL. — Invalid 

Will — continued, 

cannot be left to one of a number of heirs without 
the consent of the rest Abbdoonissa Khatook in 
Ambeeoonissa Khatoon . , 9 W. B., 267 

7, Power of testator 

to interfere with devolution of property, — By tho 
Mahomedan law, a testator may bequeath one third 
of his estate to a sti anger, but cannot leave a legacy 
to one of his heirs without the consent of tho rest. 
A will purporting to give one third of the testator's 
property to one of his sons as his executor, to be 
expended at the son's discretion in undefined pious 
uses, and conferring on such son a beneficial interest 
m the surplus of such third share, — Seld to he an 
attempt to give, under colour of a religious beqiigaiir a 
legacy to one of the testator's heirs, and to ^ JaifmvatilK 
without the confirmation of the otherTSeirs. Kha- 
J00E00NNIS3A V, ROTJSHAN JeHAN 

[1. D. B., 2 Calc., 184 : 26 W, B., 36 
D. K., 3 I. A., 291 

8. Will made with* 

out consent of hens. — Plaintiffs claimed as pur- 
chasers from the daughters (as heirs) of a Maho- 
medan. The son, intervening, was made a party to 
the suit, and set up a will executed by his father, 
under which a large portion of the estate was en- 
dowed for charitable purposes, and the rest divided V 
among the heirs. The lower Appellate Court found 1 
the to be bond fide, and dismissed the suit. | 
Seld that the will having been put in issue, the 
lower Appellate Court should have found whether 
the heirs fwere consenting parties , for the bequest 
by a Mahomedan of more than one third of his estate 
without the consent of his heirs is invalid. Baboo- 
JAN V, Mahomed Ntteood Hhq , 10 W* B., 375 

9, — — . Sait for share *of 

property against persons %n possession under will,^ 
Onus probandi,—ln a suit for an undivided share of 
property claimed, hy the plaintij^s as heirs of the 
deceased owner, where the defendants pleaded pos- 
session under a wasi-ut-namah, or will, — Held that the 
Court could not tell how far the will was valid or 
invalid under the Mahomedan law, which allows a 
testator to give away from his heirs only one third 
of his property, and therefore the onus was on the 
defendant to furnish a complete statement of the 
testator's property at the time of his death ; failing 
which the plaintiff's claim must prevail. Stjkoomtjt 
Bibeb V Waeeis Ali , . 22 W. B., 400 

10. — Consent of heirs, 

— Consent before testator^ s death — By Mahomedan 
law the consent given by heirs to a testator's will 
before bis death is no assent at all , to be valid it 
must be given after the testator's death Nhseitt 
Adi V, Zeintjnnissa . . .15 W. B., 148 

ID Assent given after 

testator* s death — According to Mahomedan law, the 
consent of the heirs can validate a testamentary dis- 
position of property m excess of one third of the pro- 
perty of the testator, if the consent be given after 
the death of the testator- But if the consent be 
given during the fifetime of the testator it will not 
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I* 

MAHOMED AW LAW— -WIDL. — InvaUji 

will — continued, 

render valid the alienation, for it is an assent given 
before the establishment of their own rights. 
ChBEAOHOM ViTTIL AtISHA KUTTI UMAH X) Vai-ia 
P uDiAKEii BiATHir Umah . . 2 IVtad.^ 860 

12 , - — Consent of "heiress 

to will, — Mvidence of comenL—To establish the 

^ consent of a Mahomedan heiress to a will, evidence 
"of some act done at the time of its execution, or some 
act done subsequently, amounting to a ratification of 
it, is necessary. The Court will not piesume the con- 
sent of a Mahomedan heiress to a will, even although 
she continues to reside in a dwelling-house assigned 
to her by the will m question. Bamooomee Chttn- 
DBE Koy V Faqttbeeoonissa BsauM. Baqiteeb- 

OONISSA BEaUM V SUEDAB Am 

[1 Ind. Jur., O, S., 119 

13 , — - - Consent of heir, 

— Evidence of consent — According to Mahomedan 
law, a will IS valid as against an heir if he affixed 
his signature to it as a consenting party thereto 
without undue influence. Khabejah Bibbs v, 
SuEEUE Alii . . . • 4 W, 36 

14, Form of wilL-^-Wuncupative 

will. — Evidence of will, — The rule that by Maho- 
medan law a will does not i;equire to be in writing is 
univeisal. The omission to write the wish, where 
there was ample time for that purpose, may throw 
doubt on the fact of the words being used as the 
expression of the testator’s last will. But if the 
Court finds that the testator expressed his will, and 
that this was his last will, the omission to render 
it into writing will not depiive it of legal effect. 
Tameez Be^um V, Fubhut HosSein 

[2 IT. W., 55 

16. — Euncufdtive will, 

•^Law of Shiah sect, — A nuncupative will by a Maho- 
medan of the Shiah sect bequeathing moperty less m 
amount than one third of his estate hffid valid by the 
Mahomedan law, and effect was given to the bequests 
Semhle, — Such verbal bequests would have been vahd 
even if beyond a third ot the testator’s estate, pro- 
vided the heirs concurred in the bequests. Aminood- 
BOWLAH V, EoSHUM’ AlI KhAIT 

[5 Moore^s I. A., 199 

16. Eroof of inien-^ 

iion where purpose not completed , — Wheie a testa- 
trix devises a certain disposition of her whole pro- 
perty m the course of a wa 3 ih-ul-urz relating to 
only a portion of it, and independent testimony of 
her intention to make this disposition was produced, 
^Meld that the disposition was vahd against a claim 
of possession set up by a rival claimant, Mahomeb 
Abtae Abi Khan v, Ahmeb Btjksh 

[26 W. E., 121 

17, — - — Assignment to 

take effect on death, — Sale^-^Mx assignment of his 
property made hy a Mahomedan in favour of his 
widow and his two sons, reserving to himself full 
power over it during his life, and restricting the 
son’s right to alienate during their^other’s life, as 


MAHOMEDAH LAW-WIIiL.— Form of 

will — continued, 

she was to enjoy it in lieu of her dower, held to he a 
disposition of a testamentary nature, and void of the 
requisites of a sale under the Mahomedan law. 
MoauL Beoum V, Fukbbun Bbbee . 3 Agra, 288 

IS, CoHStruetion of wilL— A 

Mahomedan Udy made a will disinheiiting her nsfiar- 
est relations and leaving her whole estate to her 
nephew Nuslun bad nuslun hattun had hattun ” 
(from generation to generation). Held that the 
devise to the nephew was absolute to him, and did 
not extend to his sons in case of his death before his 
aunt. Oombtoonnissa Beebeb v, Oobebeoonissa 
Beebee . . . . ,4 W, E., 66 

19. — ■ — disposition of 

estate among sharers — Words of duration of estate 
not denoting more than interest for life, - Construe-" 
tion, — EestHction upon alienation , — ^ Words such as 
** always” and *‘for ever,” used in an instrument 
disposing of property, do not in themselves denote an 
extension of interest beyond the life of the person 
named as taking, their meaning being satisfied hy 
the interest being lor life An instrument in the 
nature of a will, made by a Mahomedan, gave shares 
in his property to his surviving widow, son, and 
grandchildren, and devoted a share to charitable 
purposes. It directed that his son ‘^should con- 
tinue m possession and occupancy of the full sixteen 

annas of all the estates All the matters of 

management in connection with .this estato should 
necessarily and obligatorily rest * always’ and *for 
ever’ in his hands.” It also, with the express object 
of keeping the property in the family, attempted to 
restrict alienation hy the sharers. There were other 
provisions to the same effect in regard to the manage- 
ment hy his son, who retained it till his death The 
defendant, who was a son of that son, having claimed 
to retain possession of the propeity in order to carry 
out the provisions of the vtiMr-Held that, on its 
true construction, the plaintiff, a sharer undei it, was 
entitled to the full propnetary right in, and to the 
possession of, her share, notwithstanding the above 
expiessious in the will, and the attempt to control 
alienation by the shaiers. Mtjhammab Abbbb 
Majib V, Fatima Bibi . . I. Xi. R., 8 All., 89 

[Ii. K„ 12 I. A., 169 

20. — Eequest to per- 

sons not in existence at tesiator^s death —A Maho- 
medan testator who died in 1861 hy his will left his 
property m equal fourth shares to his second and 
third sons V, and E,, to the lawful son (if any) of 
his eldest son My and to his (the testator’s) briber 
A, His eldest son M, he disinherited. He directed 
that the property was not to be divided until F. 
and E, had attained the age of twenty, and as to the 
share of the lawful son of My it was to he hold in 
trust unttl such son should reach the ago of twenty. 
At the time of the testator’s ^th no son of iS, 
was living. Shortly after his death a son was horn 
to M,y but he lived only for a few months The 
testator’s brother A, was appointed executor of the 
will. In 1878 F. and E, sued the executor A, and 
his son S, for an account and division of the pro- 
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MAHOMEDAN" LA'W—'WILL.— Constaruc- 
tton of vnU— continued,. 
nertv and bv a consent-decree passed in 1881 three 
IftS’of tbe^ nd A “ hf estate 

^ My'toderm accordance with the decree, and 
to partaes got possession of their 
Ita Febrnary 1884 another son ms born *° 
m ^a.v 1884i the infant brouglit tins 
Stor^nd next friend, claiming to be 
MrSteining the age of twenty, to one third of the 
“ ““““I J A y and Af. under the consent- 

dwi^-^ Seli that the plaintiff could 
not having been in existence at to date of the testa- 
to’s toth. Accoiding to Mahomedan tawas 
wJrln law, persons not in existence at the 
f tastator are incapable of taking any bequest unto 
Ws wUl Annul, CiDPB Haji Makomed «. Tub- 
N»B (Ojkoiai, AssiaKBB) g 158 

Ql V, , ■■ — Charitable he’- 

ou^tSM 43 Miz., c 4.-“ marm," Meaning 
of-in the will of a Khoja Mahom^, 
the Enabsh language and form, a gift of «• *P 

^ toSd ot ta chanty as my ^or ®hall thi^ 
riffbt ” is a valid charitable beq.uest, and it will be 
referred to the proper officer of the Court ^ 

X. •Pa-i' 4-11 fk aT>T)licatioii o£ the fund to charitable 

S5aMtoAct43Elisabeth,Cap.4 m^e. 
however,^the will is in the native langn^, 

“dhann'” or “daram” is used, the word is 
hdd too vague an4 uncertain for to gift to be car- 
lied into ^ect by the Court, the Court Aham or 
tom including many objects not comprehended m 
STworT^cW” i understood in 

GisraBH^ 17 . Thayab Kulxa . I Bom., 71 


og Invalid gif t for 

voant of assent of heirs —A Mabomedan by 
beaue^bed tbe reuts of a ceitam bo^e m toust for 
^children, and directed that, after tbe death of the 
last sumving child, such rents should be p^d 
Committee of the District Ctaitable Society 
t^t, as the gift to the children being a gift to the 
S of the testator to which there was no assent 
was mvahd, the ^ to the District Charitable 
Sode^ alsJ failed^ B xbbb . Aux^^ la- 

HAIUBEBHAM * • • 

go Irohibifion of 

ahenaiion or partition ^ — ^A Hahomedan testator by 
will decreed that ins moveable estate sho^d ^lot be 
divided or alienated by any of ins heirs, and 
his executor to appropriate the net mcome, according 
S a schedule annexed to his wdl, among certain 
Bneafied persons divided into two classes, ,-~those 
who took and those who did not take by mheritoce. 
MeU that the intention of the testator was to em 
deavour to prevent any partition of the estate, and 
mot to convert Ms heirs-at-law into m^e armmtants 
tokmg grants fron^ bun. Tim executor 
^tate in trust to W the profits m ce^n defined 
Sares to the heirs, and their representatives could 
not plead adverse P^^ssession against them so as to 
. bar Iheir chums by lapse of time. 


MAHOKBDAIT law— W llili— 

* 2 ^ Executor. — BtgM to nominate 

sueoe'ssoi ijndei Mabomedan law an executor is 
eutitled to ubmmate a successor to carry 0 “* *be 
purposes of tie will under wbicb “ 

^ecutor. Haiebz-ooe-eahman v. Khabm Hos- 



ge 1^1 L— Khoja Mahome* 

dan admimsirator\^ith the 

tor, Powers o/.-Th^powers of a Kho 3 a Mabomedan 
executor or admmiS!'rator, like those of a Cutcbi 
Mahomedan executor or administrator, seem to oe* 
generally limited to redpvering debts and securmg^ 
debtors paying such debts Where a will gave the . 
executor full powers regard to the payment of 

the testator^a debts, that an administrator with 
the wiU annexed, wjj^ was a Kho^a Mahomedan, f 
succeeded taJhai^owers, and, in a suit brought 
against him as such administrator by an alleged 
creditor of the testator’s estate, represented all the 
persons interested in the estate Ahmbdbhot 
Htjbibhoy n. 703 

20 — 

—The appointment by the mil of a Mahomedan of 
an infidel executor does not invalidate the will. All 
the acts of such an executor, and his dealings with 
the property under the will, until he is removed and 
superseded by the Civil Court, are good and vahd. 
OMdBre,— Whether, if an application were made by a 
‘ person mterested in the will to have the infidel -exe- 
L cutor removed, and a proper person appointed m his 
. place, the application would he granted. Jehan 

L KHAisr 1?. Handy r nx -in -ntr x? iqk 

[1 B. L. E., S. IT., 16 : 10 W, B., 18& 


MAIISrPBIZB. 

I>ower of Kigh Court to issue writ 

Qf .A writ ofmiamprize could only he issued where 

the party applying for it was bailable, and bad offier- 
ed security, but bail had been refused it could not he 
issued to apusoner confined under Bengal Regulation 
III of 1818, which authorises his detention absolutely 
1 and unconditionally, and gives bim no right to de- 
mand to he released on hail. The writ is one which 
could he issued only on the Common Law side of the 
Court of Chancery m England. The power of the 
Common Law side of the Court of Chancery to issue 
such writ was not conferred on the Supieme Court, 
nor is there anything in the Charter of the High 
Court to give that Court power to ^ ^ 

mattee oe Ajxbee Khan . 6 H. L, H., 

lOuXESTTElSrAHCB. 

See Cases tindee Chameeety. 

See CONTBAOT AOX, S 23 — iDDEGtAD CON- 

TEAOTS— C-ENEEAELY. ^ ^ , - 

[L L. B., 6 Calc., 4 
See HiNDtr Law—Adienatiok— Aliena- 
tion BY Fa??hee. « ^ 

[I. L. B., 3 Calc., 214 
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M AIKTEISTAISJ’ CE — oonitmed. 

See Hindu LAW-^lNUEEiTANOE—lDLEdi- 
TIMATE ChILDEEN. 

£X* E* 1 Eoxigl«5 97 
4 W. E., P. C., 132 : 7 Moore's I. A., 18 

See Cases under Hindu Law — Main- 
tenance. 

See Jurisdiction op Citid Court— So- 
TEEEiG-N Princes 

[I. L. B., 9 Calc., 635 
12 C, I*. B., 473 

See Cases under Mahomed an Law — 
Maintenance. 

See Parties— Parties to Suits — Main- 
tenance, Suits por — 

[I. li. B., 2 Bom., 140 
I. Ii. B., 7 Mad., 428 

fature, Attachment of— 

See Cases under Attachment— Sub jeots 
OP Attachment— Maintenance, 

Orant in lieu of— 

See Besumption— Big-ht to Bbsume. 

[I. Ii. B., 3 CaXc., 793 
I. L. B., 6 Calc., 113 

Grant of money in lien of, power 

of widow to dispose of— 

See Hindu Law — Widow — Power op 
Widow — Power op Disposition or 
Adibnation . I. Ii. B., 1 Mad,, 166 

Ground for stopping— 

See Custody op Children 

[I. Ii. B., 4 Calc., 374 

MAINTElSTAlSrCE, OBDEB OP CBIMI- 
ISTAL COXJBT POB— 

See Appeal in Criminal* Cases— Crimi- 
nal Procedure Codes. 

[7 W. B., Cr„ 10 
2 Ind. Jnr., W, S., 88 
See Magistrate, Jurisdiction op— Ap- 
pearance op Jurisdiction on Pro- 
ceedings . 22 W, B., Cr., 30 

See Magistrate, Jurisdiction op— Be- 
TRiAL OP Cases . 1 C. Ii. B., 89 
See Bes judicata — Adjudications. 

[X. Ii. B., 6 All., 224 
See Betision — Criminal Cases — Mis- 
cellaneous Cases . 5 Bom., Cr., 81 

1 , Jurisdiction.— CriwmaZ Pro- 

cedure Code {JLct X of 188^)9 s, 488* — The District 
Magistrate” Meaning qf the expression* — Complaint 
hy a mfe against her husband for mainienanoe*^ 
A complaint -ander section 488 of the Criminal Pro- 
cedure Code (Act X of 1882) falls within the cogni- 
sance of the Magistrate competent to entertain such 
complaint, and within the local limits of whose juris- 
diction the husband or thd father 4s actually lesidmg 


MAINTENAITCE, OBBEB OP CBIMI- 
MAIj COTJBT POB.— Jurisdiction— co»- 

tmuedn 

at the date of such complaint The expression ** The 
District Magistrate, a Presidency Magistrate, a Sub- 
divisional Magistiate, and a Magistrate of the first 
class ” in section 488 means the Magistrate of tho 
particular distiict in wMcb the person resides 
against whom such a complaint is made. I}P.re 
THE PETITION OP FaKRUDIN 

[1. Ii. B., 9 Bom., 40 

2 . — — Criminal Proce- 

dure Codsy 18729 s. 386* — Former application refused 
at another place, — A Magistrate of the fiist class has, 
as snch, power to pass an order under the provisions 
of section 536 of the Code of Criminal Procedure, 
notwithstanding he may not he empowered to take 
cognisance of ofieuces without complaint. The peti- 
tioner, a resident of Cawnpoie, was summoned to Al- 
lahabad to answer an application for the maintenance 
of his children He was oideicd to make them a 
monthly allowance. A somewhat similar application 
had been made at Cawmpore, whic1:i was 1 ejected on 
the ground of jurisdiction. Xeld that tho jurisdic- 
tion of the Magistrate who disposed of the case was 
not barred by the circumstance of the petitioner 
being resident at Cawnporo, or of tho former appli- 
cation having been rejected. In the matter op 
OP THE petition OP ToDD . , 6 W., 237 

S. Procedure iu mRiutenauoe 

eases. — Criminal Procedure Code, 1872, s* 586 . — 
Mode of recording evidence — Cjxses under Act X of 
1872, section 536, are not in tho nature of summary 
trials, hut require the usual procedure laid down for 
summons cases, and that the evideneo he recorded in 
full as required hy section 335- Hubktshore Malo 
V . Bharoti Jelyani . , 24 W. B., Or., 61 

4 , Proof of charge.— “ Due proof” 

— Criminal Procedure Code, 1861, $* 31$, Order 
under. — Before an order under section 810 of the 
Code of Criminal Procedure for the maintenance of 
a wife or child can he passed against a person, the 

' charge must be legally proved against him, tlie 
words ** due proof '' in that section meaning legal 
proof on oath. GoNDA v, Pyari Doss Gossain 

[13 W. E., Cr„ 10 

5 . — — — — mature of evt- 

dence. — Ground for maJcing order, order made 
hy a Magistrate under section 316 of the Code of 
Criminal Procedure must he founded upon proof in 
the same proceedings, and not upon knowledge ac- 
quired hy him in some other case. Lopotee Dom- 
NBB V. Tikha Moodai . . 8 W. B., Or., 67 

a Applicatiou for maiuteu- 

Application hy wife of Christian who had 
reverted to Pinduism and married The re- 

jection of an application for maintenance made by the 
wife of a Christian who had reverted to Hinduism 
and married a second wife i| not warranted by the 
decision in Anonymous Case, 3 Mad., Ap. 7. Ano- 
nymous Cash .... 4 Mad., Ap., 3 

7 , Marriage, Proof ot*---Xarao 

marriage, VaUdiiy of .-^Legitimacy of of spring of. 
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MtAIHTBlTAirCEl, OBDEE OF CMMI- 
TTAT. cOtTBT FOB.— Marriage, Proof 

of — continued, 

MgU to maintenance. — k woman of the Jat caste 

applied Tinder section 316 of the Code of Criminal 
^ocedure for an order of maintenance. As she had 
only gone through the ceremony of ^*'Karao'^ with 
her alleged husband, the Joint Magistrate rejected 
her^ppHcation His order was set aside on refer- 
ence, a“Karao” marriage among the Jats being held 
vahd, and the offspiing of such unions being en- 
titled to inherit Queen n Bahadur Singh 

[4 U. W., 128 


0^ — Oroimd for allowing main- 

tonanc ©.— to hve toffetheT, — The inabi- 
hty of a husband and wife to agree to hve together 
is no ground for decreeing a^separate mmntenance to 
the wife. JESMUT t). SHOoS^ur Adi 

To A/V » Ax* Clr*| 


0^ — — Criminal JProce- 

dure Code, 1872r s. maintenance on 

ground of %lhtreaiment,--tf)xe proviso to section 536 
of Act X of 1872 does not authorise a Magistrate to 
entertain an application for separate maintenance, 
on iiie ground of ill-treatment, from a wife whose 
husband has not neglected or refused to maintain 
her, but who has of her own accord left her hus- 
band’s house and protection, and to order an ahow* 
ance to he paid to such wife on evidence of ill-treat- 
ment. In the matter oe the rbtjtion or Thomson 
. [8 K*. ‘W*, 205 


10 . 


■ Offer to maiatain wife.- 


vw — .. 

Crtminal ^Procedure Co^e, 1872, s, 5B$ '—■’Mefusal 
to cohabit— An ofier by a Hindu, having two wives, 
to his first wife by allowing her to live 

in his house and by supplying her with grain 
to be cooked and eaten separately, coupled with a 
refusal to hve with her as husband and ^e, does 
not come within the meaning of the proviso to sec- 
taon 536 of the Code of Criminal Procedure, 1872. 
MAftAviTAT. V . Kandarpa Goundan 

[I. Ii, K., 6 Mad, 373 


MAmTENAWCE, ORDER OP OBIMI- 
‘^ISTAIj COURT POR.—Wif© not permitted 
to live with ImsbSiXLd— continued, 

1872, directing the husband to pay a monthly sum — 
for the maintenance of his wife, the High Com t set 



14 ^ Alteration or withdrawal of 

order.-— jDinor<?<?. — Criminal Procedure Code (Act 
X of 1872), s, 536.— An order for maintenance had 
been made under section 536, Act X of 1872, against 
a Mahomedan, and came before the Magistrate on 
petition from the wife for the purpose of being en- 
forced. The Magistrate called on the husband to 
show cause why the order should not be enforced, 
and the husband appeared, and in the Magistrate’s 
presence divorced his wife by woi^s suflcient by 
Mahomedan law for that purpose. JSeld, the Magis- 
trate should have enforced the order until applica- 
tion was made by the husband under section 637 for 
alteration of the order owing to the ** change of cir- 
cumstances ’’ which had occurred. The husband 
was bound to pay maintenance up to the time of 
divorce. Qaicre,— Whether what occurred was such 
a change of ciicumstances vnthin section 637 as 
would justify an alteration or withdrawal of the 
order. Nepoor Aurut n. Jurat 

[10 B. Jj. R., Ap., 33 : 19 W, B., Cr., 73 


^Refusal by Hindu wife to Uv© 

witb. husband for sufELcient vesLaon,— Crimi- 
nal Procedure Code, 1882, s,48S.— Second marriage 
hy husband —A Hindu wife havmg applied for an 
order for maintenance against her husband, the hus- 
band offered to mamtam her m his house, hut the 
offer was refused on the ground that the husband 
had, without cause, married a second wife. The 
Magistrate ordered the husband to pay a monthly 
sum by way of maintenance. Seld that the fact 
that the husband had married a second wife was not 
a sufficient reason, within the meaning of section 488 
of the Code of Criminal Procedure, to justify the 
order. Aeumugam v. Tulukanam 

[1. L. R., 7 Mad., 187 


22 ^ Wife not permitted to live 

witb TiiL— > Crinttna I JProcedure Code, 1872, 

s, 53d.— 'In a case m which a Magistrate made an 
order under section 636, Criminal Procedure Code, 


15 , _ — Presidency 

Magistrates^ Act (IV of 1877), ss, 234, 235—Xffect 
of divorce on maintenance order,— -A Presidency 
Magistrate is competent to stay an order for main- 
tenance granted under section 234 of Act IV of 
1877, and to refuse to issue his warrant under the 
3rd clause of that section, and to try all questions 
raised before him which affect the right of a woman 
to receive maintenance There can be no distinction 
raised between a dissolution of marriage obtained 
under the Indian Divorce Act and a dissolution 
obtained under the Mahomedan law. It is only on 
proof of the existence of the relationship of husband 
and wife that a Magistrate can make an order under 
section 234 granting maintenance to a wife; but 
where proof has been given that such relationship 
has ceased to exist, he may stay an order already 
made under that section. Abdur Rohoman v , 
Sakhina. Sobhan V , Shubraton. Ossupr V , 
Shama . I, li. R), 5 Calc., 558 : 5 C. D. B., 21 
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MAmTENAKCE, OEBEB OF CBIMB 

BTAXi COURT EOR — continued, 

10 , Effect of maintenance order 

on riglit of divorce . — Presidency Magistrates’ 
Act (IV of 1877) i s, 2B4:.—Bora?6 Mahomedan 
sect, — JECushand and wife — An Older made under 
section 234 of Act IF of 1877 by tbe Presidency 
Magistiate directing a Boiah Mahomedan husband of 
the Imami sect to jiay a sum monthly foi the main- 
tenance of his wife belonging to the Hanafi sect, does 
not deprive the husband of his right to divoice his 
wife, and after such divorce the Magistiate’s order 
can no longer be enforced. Isr he Abdtte Ali Ish- 
MAiLJi . , . I. L. R .5 7 Bom., 180 

Also so held with legard to an order under section 
10 of the Police Amendment Act, XL VIII of 18G0 
Iir EE Kasam Piebhai . , 8 Bom., Cr., 95 

17 . X of 1872 

(Criminal Procedure Coda)y s, 536 — Mahomedan 
law, — Divorce , — " Iddat ” — An Older for the main- 
tenance of a wife, passed under chapter XLI ot 
Act X of 1872, becomes inoperative, in the case of a 
Mahomedan, by reason of his lawfully divorcing his 
wife, and thus putting an end to the conjugal i ela- 
tion, but it does not become so before the expiration 
of the divorced wife’s "iddat,” Ahdur Pohoman v 
Salchintty I, L, Pi,, 5 Calc,, 558 ; In re Kasam 
Pirhhaty 8 Bom,, Cr , 95} and Luddun Salitba v 
Kamar Xudai, I L 11,8 Calc , 786, Madras High 
Court Proceedings, 2nd December 1879 , rofciied to 
and followed. Iisr the aeattee oe the bbtitioit oe 
Din Muhammad . . I, L. B., 5 All., 226 

See Laeaiti v. Bam Dial 

[I. L. B7, 5 All., 224 

IS. .... Effect of decree of Civil 

Court on order for maintenance.—Ddcir^fi m 
suit for restitution of conjugal An order 

for maintenance ceases to have any effect after the 
order of a Civil Court lu a suit for restitution of 
conjugal rights by the husband giving him a decree. 
Luteoiee Doomonx x>, Tikha Moodoi 

[18 W. B., Cr., 52 

10 . .1. — ...., n , Order as to pa- 

ternity of child,— The order of a Civil Com t as to the 
paternity of a child was held to have no effect on a 
contrary order of the Criminal Court making the 
putative father, whom the Older of the Civil Couit 
had exonerated, hable for maintenance Sub ad 
Domni V. Katibam Dome . 20 W. B., Cr., 58 

20. Effect of decree of Civil 

Court on rigM to apply for maintenance. — 
Decree of Civil Court refusing to enforce agreement 
for maintenance,— A. decision of the Ci\il Couii, 
refusing to enforce a contract or agreement against 
^a man for the maintenance of a woman, cannot con- 
Wude either the woman from applying, or a Magis- 
tote from inakmg an order, under section 310 of 
the Code of Criminal Procedure, 1861, for the main- 
tenance of then illegitimate daughter Ii?' THE 
mattee oe the eetitioh oe Meisl&aoh 

[17 W. B., Cr., 49 


MAIHTENAHCE, OBBEB OE CBIMI- 

ITAL COUBT 'FOPi— continued, 

21 . Grounds for releasing per- 

son from obligation to support illegitimate 
cliild. — The cueumstance that the lathei^f an illo- 
gitimate child is sixteen yoais old only, and still 
studying at school, is not by itself a sufheient reagjn 
for holding him excused from the noccsfaity of pro- 
viding foi his illegitimate offspring. The law icquires 
that the x^erson on whom the order of maintenance 
IS issued must have sufficient means to support the 
child. Queen on the ineoemation oe Kaeain 
Koee V, Boshun Lall . . . 4 ET. W., 123 

22. Willingness of husband to 

take charge of children on conditions. — Cri- 
minal Pi oeedure Code (Act XXV of 1861), s, 31G, 
— On an application by a wife for maintenance under 
section 316, Act XXV of 1801, the Magistrate hold 
she had failed to establish her light of maiutcnanco 
under that section, but he awaidod maintenance to 
her for her two infant children, though the husband 
stated he was willing to take chaige of them, ^no- 
videdthcy lived with him Held, the oidei was ille- 
gal. Panohudas V. Shudhamayi 

[8 B. L. B., Ap., 19 : 16 W. B., Cr., 72 

23. Order for maintenance of 

unborn child — Cimmal Procod me Code, 18(}1, 
s, 316 — Ho oidci can he passed under sociiou JJUj of 
the Ciimnial Pioicduic Code, 1801, for the mainten- 
ance of an uuhoin child. LAitma n, Hunseij 
Ditohit . , . . 8 ET. W., 70 

24. Older with reference to hus- 

band’s mecm&,—Cumimd Piotedme Code, ISOl, 
s, 317 — The xnoceediugs oi a M.igiisUate av\ aiding 
the xmymcnt of a eeilain sum of money pel meiissoiu 
for maintenance with loleicncc to the means ot 
the husband woic held to be legal 11 the husband 
IS aggiiovod, he ought to apply to the Magistiate 
undoi section 317, Code ol Oiiiinual Piotoduio. 
GoXAMONLX SUEINEE U, MOHEdir CULNDH3l 8HA1IA 

[9 W. B., Cr., 1 

25. Prosiieetive order for in- 

creased maintenance as child gets older. — 
Criminal Pioteduie Code, 1861, s. 316 —An oidoi 
made uiidei section 316 of the Ciiminal Ihoccdurc 
Code, fixing a sum foi the maintenance ot a child, 
containing a piospcctivc oidcr ioi an incicase of the 
amount awaidod as the child gions older, is uii- 
authoii&cd by the law Mung-lo o, Jumna Dass 

[2 E-. W., 464 

20 , Order at progressively in- 

creasing vate.— Cnmnnii Pruaedme Code (AU 
X of 1882), ss, 488, 489 — A Magistiate has no 
X>ower, undci section 488 of the Code of Cinuinal 
Procedure, to make an oidei tor maintenance at a 
progressively mci easing rate. Ho may, howevei , un- 
der section 489, tioni tune to tune altoi Uic late ot 
the monthly allowance gi anted as imimtenance undei 
section 488. Ueendea Nath Dual v, 8 oudam 3 m 
I)ABI . . . . I. L. B., 12 Calc., 636 

C)D 


III 
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MAINTBlSrAlSrCE, ORDER OE CRIMI- 
EA'D COURT EOR — contimied 

- Security for performance 

of order. — Cr%minal Froeednre Code, 1872, s 536 

. — Power lo take secutriiy for prevention of default 
—In making an order foi maintenance nndei the 
C^e of Cnminal Piocedure, section 536, a Magis- 
tiate has no power to take security for possible 
default. ‘Kanoo SoxTOAOirB 'o. Aiabuitoeb Bewa 
[24 W. B., Or., 72 


28. — - Agreement by husband to 

■m a.-i rt hflin. wif Cr m/ina I Procedure Code, 1872, 
g QgQ — agreement hy a husband to maintain 
his wife by giving her a house and jewels, and by 
dehveiing to her annually a certain quantity of 
gram and money, cannot be made the subject of 
an order under section 536 of the Code of Criminal 
Procedure, 1872, nor enforced under the provisions 

of that section. Yibamma r. Naeastta 

[I. Xi. K.,6Mad., 283 


29, — Question as to right of guar- 

dianship. — '‘Criminal Procedure Code, 1872, ss. 
536^588— -Custody of child.^ln deteimmmg ques- 
tions under chapter XLI of Act X of 1872, as to the 
maintenance of wives and families in ceitain cases, 
a Magistrate has no power to enter into any question 
as to the lawful guardianship of a child Lal Das 
«. Neetjetjo Bhaishiaiti . I. Xi. B., 4 Calc,, 874 


30 ^ jBffeet of order for main- 

tenance. — 'Suit for maintenance, — Section 816 of 
Act XXV of 1861 IS no bar to a suit hy a wife 
agamst her husband for maintenance Lallah 
jQ-opeenath V , JEEPiTir Kobe . . 6 W , B., 67 


31 , Mode of enforcing order 

for accumulated arrears of maintenance. — 
Criminal Procedure Code, 1872, s, 536 — Theie is 
nothing in section 536 of the Criminal Pro- 
cedure Code, 1872, to render the levy of accumulated 
arrears of maintenance hy a single warrant illegal 

AiroraiOTJS . * . .7 Mad., Ap., 37 


MAi3sra?E3NrA3sroE, obdeb op cbimi- 

INTAXi COIJBT TOB,— continued 

34 ., Imprisonment for default- 

of payment — Criminal Pi ocedure Code, s 488 - 
Subsequent offer to pay — Sentence absolute- 
sentence of imprisonment awarded under secticl 
488 of ^he Code of Ciiminal Procedure for wilf^ 
neglect to comply with an order to pay maintenar 
is ahsolut^, and the defaulter is not entitled to rel# 
upon payiwent of the ai rears due Bitaoua 
Moibin Kutti . . I. L. B., 8 Mad/ 

V 

MAINTEhTAlVCE, SUIT FOB— ^ 

See i)BOiAEATOEY Deoeee, Suit po^ 
MiSOELIiAKEOUS SuiTS . 9 B. L. B.l 
See Oases ukdee Hindu Law — Ma* 
tenance. 

See Limitation — Statutes oe LiMia| 1 ^ 
TioN— L imitation Act, 1871, s. 1. ^ 

[I. Li. K., 3 Calc., 3£|^ 1 

See Cases undee Limitation Act, 1S7^ 
AET. 128 

See Oases undee Mahomedais 
Maintenance. 

See Res judicata — Estopped by Judo- 
hent . !• Li* ® Calc., 945 

[12 C. E. B., 473 

See Cases undee Smadd Cause Couet, 

MoEUSSID — JUEISDIOTION — MaINTEN- 




— • Suit for reduction of— 

See ifiNDU Law— Maintenance— Poem 
OP Allowance and Calculation op 
Amount • I. E. B., 1 All., 594 
[I. E. B., 8 Mad., 94 


IVLAJOBITY ACT, IX OF 1875. 

See Majoeity, Aob op — 

[I. E. B., 7 AIL, 490 


32. >■ — VTarrant for collection of 

arrears of maintenance . — Criminal Proced‘>frQ 

Code, 1872, 536, 533 — XoiWxthbtandmg the 

piOMsions of section 538 of the Code of Cnminal 
Pioccduie, the Magistrate who has made an ordei 
for mamtonaiico undei section 536 may issue a 
w arrant £oi colleetmn o± aiicais of maiateiiaucc 
when the husband is out of his jurisdiction. Queen 
u . Kaeei Papayamma . I, L. B., 4 Mad., 230 

33 , Mode of enforcing order. — 

Criminal Procedure Code, 1869, s. 316 — The issue 
of a wairant under section 316 of the Code of 
Criminal Procedure is permissible for every breach 
of au order of maintenance made under that section, 
but there seems no ground for saying that a defend- 
ant can get out of his liability for any payment 
by the fadure to issue a warrant for the levy of that 
payment. The result of issuing it for an aggregate 
of payments is that one month^s imprisonment would 
alone be awardable in default. Anonymous 

[9 Mad., Ap., 23 


s. 2 . 


See Majoeity, Aoe op— 

[I. E. B., 7 AIL, 763 


1 . 


Minoi .-^Mahomedan Zaeo,— 
Capacity to sue — Civil Pro* 
“ XXXI, &s MO-464- 


Capacity to contract 

cedure Code, 1877, — . 

Section 2 of Act IX of 1875 refers only to the capa- 
sity to contract, which is limited by section 11 of 
the Contract Act, and not to the capacity to sue, 
fvhich is purely a question of procedure and regu- 
lated by the Civil Procedure Code, chapter XXXI. 
PuYiKUTH Ithayi TJmah V. Kaiehieapokil 

T T T> Q T\/r«rl- 94.8 


2 . s. 2, el, b. — Minor, Custody of . — 

Guardian — Change of religion — X Brahman boy, 
sixteen years of age, having left his father^s house, 
went to and lesided in the house of a missionary, where 
he embraced Chiistianity and was baptised. In a suit 
by the father to recover possession of his son tiom 
the missionaiy, — Field that the question whe^jberthe 
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majority act, IX OF 1875, s. 2, cl. b! 

— continued 

boy was a minor was to be decided, not according to 
Hindu, law, but by Act IX o£ 1875 , (2) that tbe 
claim was not affected by section 2, clause (5), of 
that Act, (3) and that tbe father was entitled to a 
decree that his son should be delivered into his cus- 
tody. Bbade V Krishna . I. L, B., 9 Mad., 391 

s. 3. 

See Act XL ob 1858, s 3. 

[I. L. R , 9 Calc., 901 
I. Ii. R., 8 Calc., 714 

1, Testamentary guai dian oh- 

taming ‘probate — Guardian appointed by Com A” 
— Where a person who by his father's will is made 
guardian of his minor brother, applies for and obtains 
probate of the will, the giant of probate only estab- 
lishes the authority of his appointment Such a 
guardian is not one appointed by a Court of Jus- 
tice ” within the meaning of clause 1, section 3, Act 
IX of 1875, and the minor attains majority on his 
completing the age of eighteen years, Joq-esh 
ChUNHEE CHTJOKEEBTJTTy '0, UhATAEA DebTA 

[2 C. L. R„ 677 

2, Age of majority , — Ordef 

of Court under Act XL of 1858 appointing guar- 
dian^ Xffect of — In a suit in Calcutta against one of 
the makers of a 30 int promissoiy note executed in 
Calcutta on the 9th June 1877, the defendant, who 
was a Mahomedan, pleaded infancy It appeared that 
the defendant was born on the 22nd July 1857, 
that, by an order of a competent Court, dated 6th 
November 1865, the father of the^ defendant was, 
undei Act XL of 1858, appointed ^guardian of his 
property, portion of which was situated in the mo- 
tussil. lEeld thtit the effect pf the order under Act 
XL of 1858 was to extend the minority of the defend- 
ant to the age of eighteen years, and that consequent- 
ly he was a minor on the 22nd June 1875, when 
the Majoiity Act IX of 1876 came in force, and 
therefoie, under section 3 of the latter Act, his 
minority was furthei extended to the age of twenty- 
one yeai's, so that on the date of the execution of the 
note the defendant was still a minor Eaj Coomae 
Roy ‘0, AiiBtjztjdhin Ahmed , 8 C. L. R., 419 

3 , — jAinor, — Guardian ad litem, 

— The appointment of a guardian ad litem is sufficient 
to make the minor party subject to section 3, Act 
IX of 1875, and to constitute his period of majoiity 
at twenty-one, at any i ate so far as relates to the pro- 
perty in suit, notwithstanding that such miiioi would 
but for such appointment have attained majority at 
eighteen. Suttya Ghosal v Shttyanund Ghosad 

[I, Ii. R., 1 Calc., 388 

Guardian, — Minor, — Lis- 

ahility ofinfanoys Us continuance, — Tenod of minor- 
ity, hou) affected by Act XL of 1858 —When a guar- 
dian has once been appointed to a minor under the 
provisions of Act XL of 1868, the disability of in- 
fancy will last till the age of twenty-one, whether the 
original guaidian continue t5 act not. Rtjdea 
Peokash Missee V, Bhoea Nath Mttkheejee 

[I. R. R., 12 Calc,, 612 


MAJORITY ACT, IX OF 1875, s. 3— co»- 

tinued, 

5 , Jilqnor under Court of 

Waids — A ‘^inmoi undei the ^misdiction of the 
Court of Waids” means a person of whosi^cstatc the 
Couit of Wards has actually assumed the manage- 
ment, not a person of whose estate the Court ^f 
Wards might with the sanction of Government take 
chaige. Pbeiyasami v. Sbshadei Ayyangi-ab 

[I.Ii R., 3 Mad., 11 

MAJORITY, AGE OF— 

See Limitation Act, 1877, s. 7. 

[5 O. R. B., 643 

1, Hindu, resident and domi- 

ciled in Calcutta, Majority of, — The age of 
majority of a Hindu resident and domiciled in the 
town of Calcutta, and not possessed of any property 
in the mof ussil, is the end of fifteen years Caely 
Chhen Mtjeeiok V, BHuaaouuTTY Ohuen Mxte- 
EiOK In the matter of Bbnud TSehaby Mue- 

EIOK 

[10 B. Xi. R., F, B., 231 : S. C., 19 W. B., 110 

Deobo Moyee Dosseb v. Jugqesshe Hati 

[1 W. B., 75 

Contra, In THE MATTER OF IIbMNATH BoSE 

[1 Hyde, 111 

PURMESHITR OjHA U. GoOEBBB . H W. B,,.446 

Tar r NEE Pebshad Sein u, Bwcaricanath Rit- 
KHEET .... 16 W. R., 461 

2. — " ' - Mi ndu late 

Act XL of 1858 . — A Hindu, resident and domiciled 
111 Calcutta, and possessed of lands iii the mofussil, 
bon owed in Calcutta a sum of money fiom the 
plaintiff, a professional money-lender, and agreed by 
lus bond to repay the pimcipal with mtcrcHt at 36 
per cent, per annum in Calcutta, The dofoudani's 
age, at the tune he executed the bond, was sixteen 
years and one or two months ; but neither his poison 
1101 his propel ty had been taken charge of by the 
Court of Wards, oi by any Civil Court. The defend- 
ant having made default in payment, the plaintiff 
brought the present suit The defendant pleaded 
his minoiity. Meld by tbe Pull Bench that the law m 
to the age of minority govenimg the case was not 
Act XL of 1858, hut the Hindu law, under which 
the defendant was not a minor at the time he exe- 
cuted the bond, and that theieforc he was liable on 
it, Mothoormohhn Roy v, Soorendro Narain 
Deb . I. Ii. B., 1 Calc., 108 • 24 W, B., 464 

3 ^ Construction of will,— AJaie- 

cutor — Grant of probate, liefdsal of, to minor,--^ 
A Hindu domiciled with his family at Seramporo, in 
the zillah of llooghly, died, leaving a will, in which 
was the following direction . " In order to look after 

the affairs, to conduct suits and manage the debts 
and dues relative to my real and personal estates, 
my eldest son, M, C, G , who has attained the age of 
majority, remains executor, for my youugei son, Q, 
C, G , is an infant j but as my eldest sistci, S 21, 
L , is piudent and sensible, all the affairs of tho 
estates shall he under her superintendence, and my 
eldest son .shall do all the acts according to her 
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MAJOEITY, age OE.-Construetion of 

"5^11 — continued, 

advice and duection. Butwlien my yonnger son, • 
G. e., wiU come of age, then both the biothcis eh^ 
be competent personaUy to maimge the at 

that tim^he advice and supermtodence of my sa d 
sieter shall not remain ” O C G., after attoimn^ 
tfi£ age of sixteen, but before he had reached the a^e 
of eighteen, apphed for grant 
fathers will to himself, jointly mth to biother .ff 
O. Q., m respect of property 3^0 
Court below refused to grant probate of the ^1 to 
the son of the testatoi, on the gromd that he was 
under the age of eighteen years. Aeld, on appeal, 
that he had not attained the age contemplated in to 
father’s will at which he was to be jomed m the 
executorship with to brother. ?! 

0ANeA PbASAD GOSAIJT • 4 B. Xi. B.s ^ 

S. 0. on appeal % * . 5 B. Ii. B., 80 

- Maliomedans not subject to 


MAJOBITY, AGE OE.-Proprietors pay- 
ing revenue to Government— 

a 


Co-sharer — Beng* 


Court of W^rds.— In the case of Maliomedans 
not suhiect to the Court of Waids, the hmit of 
minoiity was held to he at least sixteen years. AB- 
DOOL Oahab Ceotohby i;. Ehas Bae^ 

5 Proprietors paying revenue 

to Government.— XXVI of s. 
5— The holdei of an estate paying revenue <toect to 
Government, whether the settlement of that esUte 
be tempoiaiy or permanent, was a 
themeamngof section 3, Regulation f ^3 , 

and the minority of such a piopnetor extended to the 
end of the eighteenth yeai. Bubo 

TUMEEZOOBEBE CHOWBHBY . , I w . JA.J XOl 

Beeb Kishobe Stihye Sinq-b: v Era Btjllub 
Habaie Sinoh t • • ' 

0^ - -- — — — Beng Beg, XXVI 

of 1798 s, 2, — Contracts as to real estate and per- 
soml TOBiraois.— Section 2, Eegulataon XXVI of 
1793, extended the term of minority of piopnetors of 
estates paying revenue to Government from the end 
of the fifteenth to the end of the eighteenth year, m 
respect of all acts done by such proprietors, both as 
to matters connected with real estate and matteis of 
peisonal contract. BxKtrKTHATH Eox CaownpY 

®. w. B., a 


Hea XXVI of f 793 —Eegulation XXVI of II'IS 
(fixmg eighteen yeais as the legal ago toi the eve.J cise 
of the poweis ot a propiietoi of an estate A 

venue to Goveinment) applied to a "1^ 

as to the piopnetor of an entne toate RonSH||e 
Jahan i>. Bnaei Hossein . . w. B., ISed,, 

10. Hindu.— Eom Xeg. V 

. ly —Minor — Apphoaiion for execution '• eoy. 

—SeU that a Hindu of the age of sevc 
was competent to apply foi Sirrj„i’^ l8g> 

decree ohtamed hy a deceased persoi » 
was the lepresentative. 

tion 7, clause 3, did not prevent a H LawVss <-<i } 
eighteen years of age f lom suing, hut q iy 

to a particular period, after which ho i j,!. 

a minor, GAH&ADnAB Eahhunme » „ ^ q 

KeshatDamib . . . 5 Hoin..Ai.,.,_^s;.,^ 

11 Person not European Bri-^^ 

tiah subject.— Yi of 18oS -Majority of; 
Sindus —Every peisoii not being a Euiopean Bn^ 

subject, whohas'iiotattamed the ageof 01^1^^^^^^^^^^ 

13 a minor for the purposes of Act XL of 1858, autt 
unless he is a propnetoi of an estate paying levemiQ 
to Government, who has been taken under the juris- 
diction of the Court of Waids, the care of lus person 
and the charge of his property are subject to^ the 
iunsdiction of the Civil Court j and ho is a minor, 
whether proceedings have been taken 
tion of his property or the appointment of a guar- 

NEWai . " • • 1B.I|.E.,X’.E.,^« 

S. C. Modhoo SooBra 

ABBOOL HOSSEIH V, IiIFTEEEOOKNISSA^ ^ 

Person subject to Act XL 


7. 


• Bropr'ietors out of 


possession — Be 7 ig Beg, XXVI of 1793 Regula- 
tion XXVI of 1793 apphed to proprietors out of 
possession as well as to those in possession, and was 
not oveiiidden hy the Mahomedan law with reference 
to majority Ekaet Hossein v. Roshan Jakan. 
BoSHAir jAHAisf Vc Eistaet Hossein . 5 W. B,, 4i 

- Bale of estate bg 

Mahomedan proprietor —Beng. Beg XXVI of 
1793s s. 2. — Sembler^ln respect of a transaction in 
which a Mahomedan, the propnetoi of an estate pay- 
ing revenue to Government, disposes of that estate, 
the period of minority was that of eighteen yeais, as 
fixed hy section 2, Regulation XXVI of 1793 Amebb- 
oosTEinsSA V. Ababooitnissa Khatook 

[16 B. Ii. B., 67 : 23 W. B., 208 
L. K., 2 I. A., 87 


... I ■ ju. — 

of 1858.— XL of 1838, Certifioate 

men a ceitificate of guardianship has been 

under Act XL of 1858, it is by the teims of ttot 
Act, and not hy reference to Mahomedan oi Hindu 
law, that the peiiod at which the ward 
sideied of full age must he determined Mahomed 
Aesud Ceowdhey V . OosuN Bebee^^ 

-Q — — L%mit of minor- 

Ifv -Discussiou as to the hmit of mmoiity of audus 
(who aie not pioprietois paying levenue to 
Unt), and as to the piopei “ 

26 of Act XL of 1858. Moksoob 50 


- - - — . Beitenue-paying 

vropnetors—Xho age of majority fixed hy Act XL 
of 1858 13 not only for proprietors of land payinj, 
levenue to Government, but for ^1 Persons not bemg 
British subjects Lahhikant UUTT « 

DHV CEUCKEBBUTTYr . . 3 B. Xi. irt., .a.p., icf 

S C Lecbhee Kaet Butt r 

CeUCKEEBUTTY . . , li W, OOA 
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MAJOEITY, AGE OP.—Person subject 

to Act of 1858 — continiied 

15 . — * — Jurisdiction — 

High Court, oriqmal jurisdiction . — Tlio x^eiiod of 
mmoiity among Hindus, by tlio opeiation o£ Act XL 
of 1858, extends to eighteen years, as well within 
the oiigmal civil ^iiiisdictioii of the High Couit as 
within the juiisdiction of the Civil Couits in the 
mofiissil, and that whether the father is aUve and of 
full age or not. Jaduitath Mitter v Boiyohand 
DtTTT • « • • , 7 B. L. E., 607 

10 , - Toioer to sue — 

Act XL of 1858, s. 3 — *Wheie a peison (a native of 
this countiy) has not attained the age of eighteen 
yeais, ho is not competent to institute and maintain 
a suit without the inteivention of a guaidian ap- 
pointed under section 3 of Act XL of 1858 Nooa 
Ahmed v. LhiiTA Peeshad • . 2 IsT, W., 189 

17 . ' — -JSuropean British 

sulject — The defendant was, at the time of inalang 
a promissory note, of the age of nineteen years. The 
evidence showed that hei father was horn at sea, and 
hved the gieatei part of his life at Calcutta. It was 
not shown of what countiy his paicnts were, or 
whethei the ship in winch ho was born was a British 
ship. The defendant pleaded minority at the time of 
making the note. Meld, the defendant was not a 
European Biitish subject, and not exempted from 
the operation of Act XL of 1858 She, therefore, 
attained her majoiity at eighteen years. Arohbb 

Waojeins « • • . 8 B. Xi. E., 872 

18 . Act IX of 1875 

{Majority Act), s. 3. — Minor . — A minor, of whoso 
person or property a guardian ha£> been appointed 
under Act XL of 1858, does not attain his ma 3 ority 
when he completes the age of eighteen years, but 
when he completes the ago of twenty-ono years. 
Khwahish Adi v. SuEJtr Peasad Singe 

[1. L. E., 3 All., 698 

19 . European Britisb subject 

not domiciled in India. — Oajpaeity to contract. 
— Minor, Suit against.’^ Civil Frocedure Code, s 
443 — Majority Act, IX of 1875 — Leso loci.— Con- 
tract Act, IX of 1872, s. 11. — Cheque. — Lialility 
of indorser. — Act XXVI of 1881, ss. 35, 43 — ^A 
cheque was indorsed in blank by a European Biitish 
sub 3 ect who at that time was under twenty years of 
age, and was tempoiaiily residing, and not domiciled, 
in British India It was subsequently dishonoured, 
and a suit was then brought by the bank which had 
cashed the cheque, to recover the amount fiom the 
indorser and drawer . The former alleged that the 
drawer had requested him to sign his name to the 
cheque, saying that it was a mere matter of form, 
and he would not be liable for the amount, and that 
the bank would only cash the cheque when indorsed 
by him , and m consequence he consented to indorse 
it, but that he did so without any intention of incur- 
ring liability as indorser j that he received no consi- 
deration, and that his indorsement was in blank, and 
not in favour of the bank, and was converted into a 
special indoisement without llis knowledge and con- 
sent The Couit held that, at the time of ludorso- 


MAJOEITY, AGE OE.— European British 
subject not domiciled in India — continued, 

ment, tho indorser was a minor under English law, 
and dismissed the suit on tho ground of minority. 
Meld that if tho Court was satislicd of tho fact of 
the do feudality's minority, it should havg oom})liod 
with tho provisions of section 413 of the (hvil Pro- 
cedure Code. Meld that, assuming tho indorser^ to 
have been sui juris, tho indorsement, taken in co^n- 
junction with the facts piovod, established a contract 
by which the indorser was hound to pay tho cheque. 
Fer Straight, Offg. G. J, and Duthoit, J, 
that it was by no means clear or certain that there 
was any rule of international law reeogmsing the lesc 
loci contractus as governing the capacity of the per- 
son to contract, but that, assuming such a rule 
to he established, the specific limitation of the 
Ma 3 oiity Act (IX of 1875) to domiciled persons'' 
necessarily excluded its axi^ilication to Euroxiean 
British sub 3 ccts not domiciled in British India, that 
section 11 of the Contract Act must bo iutoii>reted 
as declaring that tho capacity of a peyson in j)oint of 
ago to enter into a binding contiact was to he dotcr- 
minod by liis own personal law, whorovci* sucdi law' 
was to be found, that this lulc was not affected by 
tho Majority Act, so far as concerned iicrsons tem- 
porarily residing hut not domiciled in British India, 
whoso contractual capacity was still lelt to bo gov- 
erned by tho personal law of their porsoiial domi- 
cile, and that such law in the case of European 
British subjects was tho common law of England, 
which recogmsod twenty-one as tho ago of majority. 
Fer OiiDEiBED, J., that by the lulo of iliojus gen* 
tium, as hitherto understood and recognised in Eng- 
land, tho lex loci would govern in lespoct to tho 
capacity to contract, but tliat in framing tho Indian 
Ma 3 ority Act, which was the lex loci on tho subject 
m India, the Legislature would appeal not to havo 
adopted that rule, but, by limiting the operation of 
tho Act to xiorsons domiciled in Biitish India, to 
havo intentionally excluded from its operation per- 
sons not domiciled there, and to have loft such per- 
sons to be governed by the law of their domicile. 
Fer Bbodeurst, J , that Act IX of 1875 was intend- 
ed by the Legislature to bo applicable, and in fact 
was applicable, only to European British subjects 
domiciled m those parts of India referred to in sec- 
tion 1 , and that to any other European British sub- 
3 ect whose domicile was in England, hut who was 
temporarily icsidmg in any part of India above 
alluded to, the privileges aud disabilities of minority 
attached until he had attained the age of twenty- one 
years. Bohidzeand AND Kemaon Bank v. Bow 
CI.Ii. E., 7 All, 490 

20. Hahomedan over 16 years 

of age before Act IX of 1875 came into 
force. — Capacity to contract. — Mahomedan 
Act IX of 1872 {Contract Act), s 11. — Act XL 
of 1858 {Bengal Minors Act), s. 26.— Act IX of 
1873 {Majority Act), s. 2 {c),—ln a suit upon a 
bond executed on the 5 th June 1875 by a Maho- 
medan who at that date was sixteen yeais and nine 
months old, tho defendant pleaded that at the tune 
when the bond was executed he was a minor, and 
that tho agteeinont was therefore not enforceable as 
against hmi, MM that the defeudaui, having at 
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MAJOBITY, AGE OE.— MaBomedan over 

16 T^ears of age before Act IX of 1875 

came mto force — continued 
tlie date o£ tbe execution of tlie bond reached the 
fuE age of sixteen years, and so attained majority 
under the ])Iahomedan law, which, and not the rule 
contained in section 26 of the Bengal Minors Act 
(YJi of 1858), was the law apphcable to him under 
section 2 (c) of the Majority Act (IX of 1875) 
before the latter Act came into force, was competent 
ill respect of age to make a contract in the sense of 
section 11 of the Contract Act (IX of 1872), and the 
agreement was therefore enforceable as against him 
Tne rule contained in section 26 of the Bengal 
Minois Act IS limited by its teims to ^‘the purposes 
of that Act,” which provides exclusively for the care 
of the pel sons and property of mmors possessed of 
property which has not been taken under the protec- 
tion of the Court of Wards , and it is to such persons 
only, when they have been brought under the opera- 
tion of the Act as in it provided, that the prolonga- 
tion of nonage lyader section 26 apphes Damodar 
Dabs u. Wila^et Husain . I. Xi. E., 7 All., 763 

21 , European British subject 

— Law governing cajgaoity to cowfract— The lex 
loci contractus determmes the capacity of a person 
to contract, and reference ought not to be made 
to the law of his domicile of origin. The privileges 
aad disabihties of minority, so far as they are not 
removed by express enactment, attach to European 
British subjects in this country until they have 
attained the age* of twenty-one years. The same 
rule ought, on principles of justice, equity, and 
good conscience, to be observed m the hTon-Regu- 
lation as in the Eegulation Provinces Hearsey 
Girdearee Lai» , . 3 K. W., 338 

22, A. stated that 

he was born in 1848; that his great-grandfather 
was, according to the tradition of the family, a 
Euiopean (but of what country m Europe he did 
not Imow) residing at Madras, and his grandmother 
a native, Handn or Mahomedanj that he did not 
know whether his great-grandfathei and great- 
grandmother were married, or who his grandmother 
was, or whether his grandfather was married ; that 
his father married a lady bearing an Enghsh name; 
that he himseif and aU his relations were ChmstianB; 
that he was born in Calcutta, and knew of no 
relatives in Europe E.eld that he was the legiti- 
mate descendant of a European British subject, and 
therefore his age of majority was twenty-one years 
Boleo c, Smiyh . . 1 B* D. B,, O. C., 10 

26. Bombay Minors Act, XX of 

1864 . — Mimr —A Hindu to whom Act XX of 1864 
(Bombay Minors Act) is not apphed, and who is not 
governed by the Majority Act, 1875, attains his majo- 
rity when he attains the age of sixteen years, Shtd- 

DESSRAT r. EAilCHANURiARAr 

[I, D. E., 6 Bom., 463 

24t Charge of 

petty of minor, — Act XL of 1858, s, 2.~Under Act 
XX of 1864, section 1, it is the charge of a minor’s 
property, and not the property itself, which shall vest 
in &e Civil Court a distinction which has been ovei- 


MATOBITY, AGE OF.-Bombay Minors 

Act, XX of 1864 — continued 

looked m Bai Kesar v Bai Ganga, 8 Bom., A, C , 
33 The meaning of the 1st section of Act XX of 
1864, when legarded in connection with the sefcuel 
thereof (which provides, for the information of I the 
Civil Court, no such means, regaiding the deatlA of 
pel sons leaving infant children, as would eiiabl^the 
Court to act ex mero moiu in every such caseM, is 
that the care of the peisons of aU minors (wM 
being Euiopean British subjects) and the charg^ 
of their propel ty shall be, as expressly piovided 
the Bengal Minois Act, XL of 1853, '^subject to tbe^® 
jurisdiction of the Court,” and there is nothing in 
the subsequent sections of the Bombay Mmors Actf , 
which would lead to the conclusion that, until tlJl ^ 
Court IS moved to exercise its jurisdiction, the 
of the minors themselves or the charge of their pwK’ 
perty is vested in the Court, or that more was mte: iH|| 
ed than that, like the Court of Chancery in EnglanwB 
the principal Civil Courts of districts should hamW 
the right, if moved so to do, and if they so thinilvi 
proper, to take care of the persons of minors anlM 
charge of their property , and that, until the Cour^li 
does so, the minors cannot be regaided as wards ot'^ 
the Court, or their propeity as in its cliaige. It is^ 
only for the purposes of Act XX of 1864 that | 
eighteen is laid, down as the age Of majority (section I 
30) The Legislature has not, by that Act, intend- 1 
ed to prescribe eighteen as the age of majority for f 
all persons of all castes and creeds and for all pur- 
poses That limit is not "applicable to any persoi^ 
until the Act be brought into play by 
tbe Civil Court’s jurisdiction One member (al- 
though an infant) of an undivided family, governed 
by the Mitakshaia law, has not such an interest in 
the jomt property as is capable of being taken charge 
of and managed by the Civil Court or a guardian 
appointed under Act XX of 1864. Qucere, — Whether, 
under Act XX of 1864, the principal Civil Court of 
original jurisdiction m the district can take charge 
of the property of a peison who has completed his 
sixteenth year, but is under eighteen Shitji 
Hasam V Datu Mayji Khoja . 12 Bom., 281 

MAEABAB liAW—CTTSTOD Y OF 

OHIDD. 

— Nephews — Guardianship, Bight of — 

Ground for exercise of jurisdiction ofGiml Court — 
The Civil Judge removed two children, governed by 
the rule of Marumakatayam, from the custody of 
their karnavan, and placed thehi under the guar- 
dianship of their father Seld, by the High Court 
on appeal, that the order should he reveised on the 
grounds that no cas^ had arisen for the exprcise of 
the Civil Judge’s pOwer, and that the order wjmS 
wholly opposed to the very principle upon which 
Marumakatayam depends. Thathu Bayutty «. 
Chakayayh CHATHtr 7 Mad., 179 

IHAXiABAB LAW— CUSTOM. 

i' X. ISTambudrx Brabmaus,— 

Adoption of sister* s son . — A Division Bench of the 
High Court having directed an issue to be tried by the 
Subordinate Judge of North Malabar as to whether. 
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MALABAE LAW— CUSTOM.— -ISTarnTbudri 

Brahmans — continued, * 

by tbe custom of Malabar, tbe adoption, of a sistei^s 
son among Nambudii Brabmans was valid> tbe 
subordinate Judge examined eleven witnesses select- 
ed by tbe parties to tbe suit, all of wbom weie de- 
scribed as Nambudris of note m both districts of 
North and South Malabar. These witnesses (with 
tbe exception of one whose testimony was self-con- 
tradictory) agreed that tbe adoption of a daugbtei's 
or sister’s son is recognised by tbe customary law of 
Malabar, and suppoited their opinion by giving 
instances of such adoption which bad taken place 
within then knowledge, and named tbe peisons 
alleged to have been adopted in pursuance of tbe 
custom as bolding estates by viitue of tbe title 
theieby acquned Tbe Division Bench refeiied to a 
Full Bench tbe question wbetbei tbe evidence suffi- 
ciently established tbe custom alleged JETeld by tbe 
Bull Bench (Tubnee, O J , Innes, Kindeesley, 
and Mtjttttsami Ayyar, JJ) that tbe evidence was 
sufficient to establish ’that tbe adoption of a sister’s 
son by Nambudri Brabmans is sanctioned by tbe 
customary law of Malabai. (Per Tuenee, C J , 
and KiNniESliEY, J) SemhUf — The ruling in 
Qopalayyan v Rayupathi Ayyan, 7 Mad, 250, as 
to what constitutes sufficient proof of custom, has 
been too strongly expiessed. Eeanjoli IX/Lath 
Vishnu Kambubei v, Ebanjobi Illath Keish- 
NAN Nambueei • • . I. li K., 7 Mad., 3 

2. ISTamlbudris . — InUoduchon of 

sii anger to perpetuate existence of illam — -Accord- 
ing to tbe custom prevailing amongst Nambudris in 
Malabar, a person may be introduced into an illam 
(family) to perpetuate its existence Such peison 
tbeieupon becomes a member of 'the illam, and is 
pnmd facw to exeicise tbe uraima rights of 

tbe illam (t e , to act as trustee of temples, tbe bero- 
ditaiy tiusteesbip of which is vested in tbe illam), as 
well as to enjoy tbe properties belonging to the 
illam, Keshavan v. Vasudeyan 

[I. U. B.,7Mad., 297 

3 , Custom m family of the 

Zamoriu Eajas of Calicut . — Presumption as io 
property in possession of member of family — Accoid- 
ing to the custom obtaining in the family of tbe 
Zamorin Rajas Of Calicut, piopeity acquired by a 
stanom-bolder and not merged by him in tbe pro- 
perty of bis stanom, or otbeiwise disposed of by him 
in bis bfetime, becomes, on bis death, the property of 
tbe kovilagom in which be was born, and, if found 
in tbe possession of a member of tbe kovilagom, 
belongs presumedly to tbe kovilagom as common 
property. ViEA Rayen v, Valia Rani (Rani oe 
Calicut) . . . I. Ii. E., 8 Mad., 14J. 

MAIiABAE IiAW— BTOOWMBTTT. 

1 , Ag I eemeni to increase 

number of uralans (trustees) — Binding effect of on 
minority —An agreement by tbe majority of tbe 
uralans (trustees) of a Malabar devaswam (temple) 
to increase tbe number of uralans is not binding on 
a dissentient minority. Nabayanan a. Seibhaban 
[ 1. 14. E., 6 Mad., X65 


MAX.ABAE BAW--.B]roOWMENT.--trr- 

alaus — continued, 

2. Trust ^mioge-* 

ment — Poioer of mag onty — Where tbe majority 
of tbe uralans of a Malabar devaswam agreed to 
lenew a kanain on terras beneficial to the devaswam 
after tbe question of tbe icnewal bad boon fairly con- 
sidered by all tbe uialans , — Keld that tbe decision 
of the majority was binding upon a dissentient min- 
ority. Chabayub Tebamath a. TJbatii Laksumi 

[I. Ii B., 6 Mad., 270 

3 . Alienation of endowed pro- 

perty. — Bale of goint pi operty — Uralans of dev as- 
warn — Bale by one tararoad without consent of others, 
— When tbe uralans of a devaswam were four tara- 
wads, — PI eld that a sale of tbe urayama light by one 
taiawad, without tbe consent of tbe others, was alto- 
gether invalid, and that tbe vendee could not redeem 
a kanam mortgage of the devaswam land, tbougb tbe 
moitgagor was karanavan of the tarawad which as- 
sumed to sell the uiayama right. UivANBA Vab- 
BiYAB V, llAMEN Nambubibi . f 1 Mad,, 262 

4 , Transfer of right to manage 

temple. — Lease. — A transfoi of the light to manage 
a Malabar temple and its lands by way of lease loi a 
sum of money is illegal Rama Vaema Tambaean 
V Raman Nayab . . I, X., B., 6 Mad., 89 

5 , Alienation,-^ Cus- 

tom — Tbe founder of a Hindu temple who provi(b‘8 
that the uralans (trustees or maimgers) thereof foi* tbe 
time being shall bo the karanavans ((.duefs) of four dis- 
tinct families, may be supposed to have established this 
species of corporation with tbe object of securing the 
duo porfoimanco of the worship and the duo adminis- 
tration of the property of the temple by tbe instru- 
mentality of a class of persons wbom bo has selected on 
grounds of special fitness , and it cannot be supposed 
that be intended to empower such trustees at their 
mere will to transfer their office and its duties, with 
all tbe trust property, to a person unconnected with 
tbe families from which the trustees were iiO be 
taken, to be used according to lus discretion. There 
IS no authority under tbe general principles of Hindu 
law for holding that such trustees have power to 
make such a transfer. Where a custom relied on as 
sanctioning such a transier implies the right to sell 
tbe trusteeship for the pecuniary advantage of tbe 
trustees, that ch cum stance alone may justify a deci- 
sion that tbe custom relied on is bad in law. Whore, 
from tbe absence of direct evidence of tbe nature of a 
Hindu religious foundation, and tbe rights, duties, and 
powers of the trustees, it becomes necessary to lefor 
to usage, tbe custom to be proved must be one which 
regulates tbe particular institution The oases of 
Greedharee Loss v, Plundo Xishore Lpss, 11 Moore^f 
L A ,405, and Pafah MuUu limmUnga Beiwpati Y. 
Perianayagam Pilla% L. P., IX, A , 209,, referred io 
and approved. Vubmah Valia v Eayi Vubmah 

[1 h. B*,lMad., 235 
Ii.B.,4tl. A.,76 

Affirming decision of High Court in Vabma Valia 
(Rajah oe Ohbeakot Kotilaqom) v, Kotta- 
YATH Kxyaki Koyilaoath Ekyi Vaema Mootha 
Rajah 7 Mad., 210 
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continued, 

0 j: Alienability of *‘stlianam” 

lands. — 'Payment of deht, — Lands attached to the 
**sthanam^^ of sthanamdars m Malahai are, unless 
the contiary he specifically proved m any particular 
ease, hable to alienation and chaige, at all events for 
the payment of debts mcuircd for the conseivation 
of TJhe sthanam. - CHEMariNiKAEA Mitppil Naib v, 
Kilixakat XJkoha Menoist . I» L. B,, 1 l/Tad,, 88 

See Ybneates-waea Iyan v Shekhabi Vaema 
[I. Ii B., 3 Mad., 384 ; L. B., 8 I. A., 143 

7 ^ Q-r ant of perpetual 

j^ase — The grant of a peipetnal lease at a fixed rent 
is not necessarily beyond the poweis of a sthanam- 
holdei m a Malabar loyal family. Maea Vikeaman 
®. SuNDASAiir Pattab . I. lit B., 4 Mad,, 148 

MAXiABAE LAW-aiFT. 

1, Validity of gift.— of 

possession — Piafntiiffi sued to recovei certain land in 
virtue of an alleged gift from her deceased husband. 
The paities weie subject to the Maiumakatayam 
law. The facts were that the land being in the hands 
of tenants, a deed of gift with the counterpart lease 
was dehvered by the donor to the plaintiff. It did 
not appear that there were any title-deeds belonging 
to the property JSeldi leveismg the decision of the 
Principal Sadder Ameen, that the rule of law applicable 
is that a gift is peifectly valid if such dehvery is 
made as the nature of the object permits, and that 
this had been done in the present case. Wanbatban 
Kandihej Chieitthai V Ketakaeath Pyeeb Ke- 
6 Mad., 194 

2 . — Eestrietion on enjoyment. — 

Attempt to create estate siihjeet to incidents of 
Malahar taraioad property —Sale of interest of 
donee ly judgmeni-creditoi . — The owner of certam 
land in Malabar made a gift thereof to his two sons 
and danghtei, with the intention that it should^he 
enjoyed by them subj'ect to the incidents of tarawad 
property, — i,e , that the estate should he impaitiblc 
and held by the donees as joint family estate des- 
eendible to the heirs in the female line. JECeld that 
the interest of one of the donees in the land was 
liable to be attached and sold in execution of a decree 
ag^unst him. Kabayaitak v, Kannan 

[I.L. E., 7 Mad., 315 

MAX.ABAE LAW— INHSEITATTOE. 

Issue of parents governed by 

different systems of law.— Wheie a woman 
belonging to a Malabar taiwad governed by the 
Marumakatayam law (succession by nephews) has 
issue by a man who is governed by the Makatayam 
law (succession by sons), such issue are prmd facie 
entitled to their father's propeity in accoi dance with 
the Makatayam law, and to the property of then* 
xaother^s tarwad in accordance with the Marumaka- 
tayam law. Cbatextnni Saneaban 

[I, L. B., 8 Mad., 238 

2, - — Bfambudris. — Inheritance, — 
Sarvasmdhamm mamaye^—Iltghts Among ( 


MALABAR LAW — IlSrHEEITAK-CB,— 

Hambudris — continued 

Namhudns in Malabai, the son of a daughter given 
in the Sarvasvadhanam foim of mainago docs not 
inheiit in the family of his fathoi so long as other 
heirs exist. Kumaean v. Naeayanan 

[I. L. B., 9 Mad., 260 

3 ^ Mode of succession to Pol- 

liam, — Prwaie property left 'by poligar — The mode 
of succession in a polliam is nob such as to render 
the holder responsible for the debts of his piedeces- 
sor. There is not a continuance of the previous 
estate in each successive holder, but a fresh estate 
created by the gift Howevei, as respects private 
property left by a deceased poligar, liability to tbe 
extent of the assets taken will attach upon the takers, 
if there was an obligation upon the owner of the pro- 
perty so taken to pay the debt. Sxteba Cubtty v. 
Masti Imjsaaei . ... 3 Mad., 303 

MALABAR LAW— JOIITO FAMILY. 

1. Taverai. — Succession, — Taiwad, 

— In Malabar the word “ taveiai ” has several distinct 
meanings In the families of the princes all the 
houses have separate piopeity, and the senior in age 
of all the houses succeeds to the royalty with the 
property specially devoted to it This mode of suc- 
cession may be regarded as rather duo to public 
than to private law. Private families have some- 
times adopted the same customs, but there is the 
strongest presumption against the tinth of tins in 
the case of the private family Families becoming 
very numerous have often split into various branches. 
In the language of tlie people, there is community 
of punty and impurity between them, but no com- 
anunity of property. In the only sense of the word 
with which Courts of Justice are concerned, people 
so related are not of the same tarwad. Wheio there 
are several houses beai mg the same original tarwad 
name, but with an addition, and there is no evidence 
of the passing of a member of one house to another, 
there is the strongest ground foi concluding that this 
separation has taken place Eeambapalli Koea- 
BEN Nayab V, Eeambapaebi Chenbn Nayae 

[6 Mad., 411 

2 . Joint property.— 

not disposed of in lifetime — Family propei ti/ — Pre- 
sumption from position of 'karanatsan, — By the law 
of Malahar all acquisitions of any inemhei of a 
family which he has not disposed of m his lifetime 
form part of the family property. The acquiier, 
however, may, duimg his lifetime, hold, alienate at 
once, and encumber, hia self -acquisitions. A karana* 
van, in possession of the family funds, is presumed 
to have made all acquisitions with them and for the 
benefit of the coipo^ate body But such piosumption 
is not irrebuttable, and his alienation or charge of 
such acquisitions made during his litetimo may bo 
valid. RaLEATI KuNJXT MeNON D, PaEAT FxiEAOHA 

Mbnok 2 Mad., 162 

3 . Self-aeqttired property.— As^ 

sets for payment of debts of deceased acq^uirer tn 
hands of iai wad — The* self -acquired property of a 
member of a Malibar tarwad, which, not being 
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MAIiABAE liAW-JOOTT FAMILY.— 

Self-acquired property — continued, 

disposed of at the death of theacqairer, lapses into 
the property of the tarwad, enures as assets of the 
deceased for the payment of his debts m the hands 
of the members of the tarwad Eyrappat^ Nambiar 
V Keltj Kueup . . I. Ii. B., 4 Mad., 160 

4 . Property assigned for sup- 

port of females. — L%ab%hty of^ to attachment in 
execution of decree against Jcaranavan — Piopeity as- 
signed by the males of a Nayar family for the sup- 
poit of their females is still family property, and 
-aneh to he taken in execution of a judgment 
*igainst the kai^iaavan Paeeakel Koist>i Menon 

Vadakentir Kunni Penna . 2 Mad., 41 

f 5 Sale of tarwad property. — 

iPozyerj of havananan — Assent of members of tar mad, 
mbmofar necessary — There is no rule of Malabar law 
• that the assent of every member of a tarwad is 
f necossaiy to lender valid the alienation of tarwad 
propel ty. KaiiEiya35Ti v, Narataka 

[I L. K., 9 Mad., 266 

6. — Claim for improvements 

effected by anandravan in tarwad pro- 
perty. — An anandravan has no right to the value 
ot the improvements effected by him on tarwad pio- 
pciiy upon suri'endcr to the karanavan, when such 
improvements are not made with piivate funds 
Uramkumaraph Kanijan Nayab V Ubamkitma- 
BATH Tbnjtj Natar . . I. Ii. R., 5 Mad., 1 

7 , Right of member of tarwad 

to an account. — Might to succeed to management 
of familg property. — An individual memher of a 
tarwad governed by the Marumakatayam lule has 

^mnght to an account from thefkaranavan. Each 
IPlifciwrof a tarwad has a light to succeed by seni- 
ority to the management of the family pioperty 
Kunioaeattj V. Arranoaeen . 2 Mad., 12 

Bightt to manage illom.^ — 

Mfamhudrv family, — The right of the eldest memher 
of a Namhudii family to manage the illom is abso- 
lute, and where a junior member has m fact managed 
it, then this is presumed to have been with the per- 
mission of the former, who may at any time take 
up the actual control. IS^ambiatan Kambubiri v, 
NaKBIATAN NAAtBTJBIRI , . 2 Mad,, 110 

9 , BigM to manage tarwad.— 

Might to recoTce agency — A kaianavan who appoints 
a junior anandravan as Ins agent to manage paifc of 
the taiwad property, can, on behalf of the taiwad 
fimily, 1 evoke the authoiity at any time and take 
the management into his own hands Govinban v. 
Kankarak . . . I. Ii. R., 1 Mad., 351 

10 , Fower of kar ana van to re- 

nounce privileges and duties of office.— 
tSembic , — A karaiiavan cannot part by contract so as 
to unable to resume them, with the privileges and 
duties winch attach to his position as karanavan. 
OiiERXJKOMEir alias Govinben Hair v, Ibmaba 

[6 Mad., 145 

11 , — Alienation of joint family 

property. — Signature Qfharancgcan as 'indicating 
consent , — According to Malabai law', a sale of family 


MALABAR LAW-JOIHT FAMILY.— 

Alienation of joint family property — 

continued, - 

property is valid when made with the assent, ox- 
piess 01 implied, of all the members of the tarwad, 
and when the deed of sale is signed by the karanavan 
and the sexnoi anandravan if sui juris. Such signa- 
tuie IS prinid facie evidence of the assent of the 
family, and the burden of pioving their dissent-lics 
on those who allege it. KoHBl Me non v Sran- 
oiNREAOATTA Ahammaba . . 1 Mad., 24B 

12. Mower of learana* 

nan — Anandravan — The assent of the anandravans 
IS necessaiy to a sale of tar-wad land by a karanavan. 
The chief anaudravaifs signature to the instiument 
of sale IS sufficient but not indispensahle evidence 
of such assent. Kaipbeta Bamen n. Makkhaxib 
Mutoeen . , . • .1 Mad., 359 

13. Murehaser, Duty 

of — Notice — It IS the unquestionable law of Mala- 
bar that tarwad propcity is mahenable, except in 
cases of adequate family necessity. In such cases 
ahonations will be upheld , but it lies upon the pur- 
chaser to make out with abundant clearness that the 
purpose was a proper one. The assent of the senior 
anandiavan is some (but rebuttable) evidence that 
the pin pose was proper. Semble, — That, consideiiug 
the state of Hindu families, a pm chaser would be 
affected wuth notice by much slighter evidence than 
a pui chaser in other countries Koyibothpitten 
PXJBAYIL MaNORI KqRAN NaYAR V, PbTHBNPB- 

RAYiii Manori Cuanba ISfAYAR " . 3 Mad., 294 

14. Ott% mortgage — 

Karanavan, Mower of , — A kaianavan singly may 
make an otti mortgage. Ebaluib Ipti v Kopaseon 
Nayab Mad., 122 

15. Authoriiy of 

"karanavan of tarwad to alienate endowed pro^ 
perty — The authoiity of a karanavan to make alien- 
ations of the immoveable property of tlie tarwad 
stands on a different footing from his power to 
pledge the credit of the taiwad The karanavan is 
not the agent of the family to make alienations, hut 
must have special authonty m each case, Kombi 
Aoeen v, Lakshmi Ahma 

[I. L. R., 5 Mad., 201 

16 . Fosition of karanavan.— 

Trustee — Marties — A kaianavan is not a mere trus- 
tee, nor do the rules of Couits oJ: Equity as to the ne- 
cessity of making cestui qm tiusts parties to suits 
against trustees by strangers apply to the case of 
a karanavan and the inemhers of the tarwad. Status 
of a karanavan discussed Varanarot Narayanan 
Namburi m Varanarot Narayanan Nambbrx 

[L L. B., 2 Mad., 328 

17. The position of a 

karanavan is not analogous to that of a mere tius- 
tec, officer of a corporation, oi the likOi The person 
to whom the karanavan bears the closest rcscmblanco 
IS the father of a Hindu family. He should not ho 
removed from his situation except on the most 
cogent grounds. The solution of the difficulties 
which the state of families and pioperty in Ma'abar 
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Position of karanavan— 

will always create will not be assisted by bringing m 
tbe anarchy and insecurity which will always follow 
upon any attempt to weaken the natural authoiity of 
the karanavan. Eeatanni Eeyitarman v Ittapit 
BEY iTAEMAiir , . . I L. B., 1 Mad., 15G 

IS. Power of karanavan.--In- 

cidehts of property held by tarwad and by joint 
Hindu family distinguished A Couit has no power 
to confer on karanavans larger powers than such as 
are sanctioned by usage If such powers are insuffi- 
cient to secure to tarwads the full enjoyment of 
then estates, or if they are so limited as to interpose 
obstacles to the establishment of new industiies, the 
extension of such powers must be sought from the 
legislature Powambteath Paeapravait Kun- 
HAMOD HajEE -y POKAMBIIiATH PaRAPRATAIT KuT- 
piATH Hajes Tod v. Pohambildath Parapratak 
Kdnhamod Hajee . , I. li. B., 3 Mad., 169 

19. j Powers restricted 

Jy family arrangement — The ordinary powers of the 
karanavan of a Malahar tarwad can be restricted by 
a family agreement to which he is a party, and if, in 
breach of such agreement, the karanavan makes an 
alienation to a stranger who has notice of the agree- 
ment, the tarwad is not hound by the alienation. 
Kanha Pisharodi Kombi Aohef 

[I. L. B., 8 Mad., 381 

20. — Karanavan, Decree against. 

— ^Execution against tarwad property, — Sale . — 
Eight of purchaser — Eesgudioata — Eight of gunior 
member of tarioad not impleaded to contest sales of 
tarwad property in execution of decree against 
harananan sued as such — When the karanavan of a 
Malabar tarwad has not been impleaded as such m 
a suit, and there is nothing on the face of the pro- 
ceedings to show that it was intended to implead 
him in his representative character, tarwad propeity 
cannot he attached and sold in execution of the 
decree, even though it is pioved that the decree was 
ohtamed for a debt binding on the tarwad Although 
the property of a taiwad may he attached and sold 
in execution of a decree when the karanavan is sued 
as representative of the tarwad, members of the 
tarwad who are not parties to the proceedings, and 
have not been represented in the manner prescribed 
by the Code of Cml Procedure, are not estopped from 
showing that the debt for which the decree was 
passed was not binding on the tarwad. Ittiaosae' 
V Veiappaw. Krishka V ISTanit 

[I. L.B.,8Mad.,484: 

21 . Karanamn^s au~ 

thorify. — Tarwad hound hy hand fide acts of — Pro- 
cedure — Suit against tarwad. — Ciml Procedure 
Code, s. 30 ^ — A landlord having ohtamed a deciee 
against the karanavan and senior anandravans of a 
Malabar tarwad, foi tbe recovery of certain lands 
demised on perpetual lease to the tarwad, on the 
ground that the tenure was forfeited by the denial 
of the landlord’s title by the karanavan, the junior 
memhescs^of theiiarwad sued the parties to that de- 
cree to get aside the decree and. also the forfeiture of 


IVCALABAB DAW-JOINT FAMILY- 
•Karanavan, Decree against— 

the tenure, on the ground that the karanavan had 
acted improperly in denying the title of the landlord. 
It was found that the karanavan acted bond fide m 
denying his landlord’s title and in defending the 
suit. Eeld that the plaintiffs could not succeed. 
Mtteingi-a Makg^alath Gopalan Nayar r . Valia 
Tambiteatti . . , I. L. B., 7 Mad., 87 


22 . 


— Einding effect 
r Malabar taiwad 


on tarwad — Tbe karanavan of 
having sued to redeem certain land belonging to tbe 
tarwad, wbich bad been demised on kanarn^ conse^i;^ 
ed to abide by tbe oath of theunortgagee as to the^ 
genuineness of the kanam The mortgagee havin^^ 
taken the prescribed oath, the suit was dismissed ,, 
Seld that the junior members of the tarwad were 
not estopped by the decree m such suit fiom le- 
deeming the land. Where fraud or breach of duty 
by a kaianavan is proved, his act must be treated 
as a fraud upon his powei, and will not hind tin 
tarwad. Thenjd v. Chimmf 

[I. L. B., 7 Mad., 4T 




23, ■' - — Suit hy anandr ej 

nans to set aside a sale in execution of decree agaim 
their Jearanavan, when maintainable — The land* o 
sued for being the jenm of a devasam wore sold inji 
execution of a decree ohtamed by defendant No. 1| 
against tbe uralans. Plaintiffs, being tbe anandra4 
vans of tbe uralans, sued to set aside the sale, alleg-i 
mg that tbe debt was not contracted for dovasam' 
purposes and that the decree was collusive. Mold. 
that tbe deciee was binding on tbe plauitiffis, utdes^ 
it had been ohtamed hy fraud and collusion. KblD^ 
n. Paidbl . ^ . I. D. B., 9 Mad., 478^^ 


24. Suit to set aside 

decree and recover lands sold under it — In suits hy a 
branch karanavan of a Malabar tarwad to recover 
ceitain lands belonging to his bianch tarwad, which 
had been mortgaged by a former branch kaianavan, the 
plea was that the plaintiff had no light to iSiic without 
the authority of the senior member of th-e family, 
the veha kaimal Upon an issue sent down (Jn special 
appeal) hy the High Court, it was found hy Civil 
Judge that there was no binding and peciiliE^f cus- 
tom in the family depriving the senior memls^ cf 
aU management of the property, and vesting it’^W 
the branch karanavans Upon the final heaimg itV 
was contended that the contrary had been so irre- 
vocably fixed hy judicial decision as to pi event the 
matter from being open to question, and that this 
finding was had in law, as hemg opposed to binding 
decrees of competent Courts. Meld, by Holloway, 

J — (1) that there was nothing compelling the Comt 
to decide, contrary to the plain rules of law, that 
this delegation was irrevocable ; that perhaps it was 
not so even hy the delegator, and still loss was it so 
by his successors , (2) that the fact of the sotting 
apart of santam propeity, if it was set apart, can 
make no diffierence, and as little can the circum- 
stance of the income reserved, (3) that theie was 
nothing to prevent the Court from deciding that the 
Civil Judge was right m saying that this was an 
ordinary M alabar^tarwad ; and (4) that the renun- 
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MAIiABAR IiA-W — JOIKT FAMILT.— 
Karanavan, Decree against— • 
ciation before tbe Sudder Court was not even irrevo- 
cable as against him who made it, and certainly 
could not have the effect of depriving the senior 
member, for all future time, of the rights which the 
law of the country confeiied upon him, with the 
correlative duties upon his becoming senior By 
Scotland, C J — That the Court was not constrained 
to hold that the irrevocabihty of the airangement 
effected m 966 by the former head of the family, as 
to the apportionment of the family property between 
two taverais, and the management of each taverai^s 
allotment by its semor member, was a matter con- 
clusively ad 3 udicated in the course of the litigation, 
of which there was proof in the records ; that such 
ariangement operated only as a personal renuncia- 
tion and delegation of the rights of management 
possessed by the then head of the tarwad ; and that 
assuming it to have been irrevocable by him, it was 
not binding on the third defendant, admittedly the 
head of the family by right of seniority, Adpitni 
alias Axampalli Raman Ktjmaean v Ayanepalli 
Ekanatha Thatai Vaeikaenavan Shang-ttni 

[6 Mad,, 401 

25 , Bemoval of karanavan 

from ojBELee. — Ground for removal, — When a kaia- 
navan was found to have made perpetual grants of 
certain lands belonging to his tarwad for other than 
family purposes, and to have made demises of certain 
other lands belonging to his taiwad for unusual 
periods on no justifiable ground, — Seld that this did 
not constitute sufficient ground for removal of the 
karanavan fiom his office, his conduct not having 
been such as to show that he could not be retained m 
his position without serious lisk ^o the interests of 
the family. Eeatanni Revivaeman v Ittaptj 
Eevivaeman . . . I. L. B., 1 Mad., 153 

26. Grounds for re- 

moval — Tarvjad property — JPowers of haranavan, 
— The grant of a very improvident lease following on 
a course of conduct pursued for some years, in which 
the interests of the tarwad weie persistently disre- 
garded, is sufficient ground for removing a karanavan 
from the management of the tarwad property ^ra- 
vanm JRevivarman v. Ittapu Revivarman, Zj JB , f 
Mad , 15$, approved Ponombilath Paeapeatan 
KtJNHAMOD HAJEE V. PONAMBILATH PaEAPEAYAN 

Ktittiath Hajbb Tod v, Ponambidath Paea- 
peatan Kttnhamod Hajee 

[I. Ii. B., 3 Mad., 169 

MAIiABAB DAW— MAINTEISTAISrCB. 

BigM to mamtenanee. — Anan- 

dravan, — Semhle, — An anandravan’s right to main- 
tenance is merely a right to be maintained in the 
family-house. Kunioaeatit v. Aeeanq-adbn 

[2 Mad,, 12 

2, — — — Anandravan — 

Though the general rule is that an anandravan can- 
not have separate maintenance, there are exceptions 
to that rule. Peeu Nayae v, Ayyappan Fatae 

[I.DrB.,2Mad., 282 


MALABAB D AW - MAIHTElSr ATTCK- 

Eight to maintenance — continued, 

3. Anandravan — 

Misbehaviour — A karanavan (manager) of a Malabar 
tarwad (family) is not justified in excluding an anan- 
dravan (junior member) from participation in the in- 
come of the family property on the ground of mis- 
behaviour or because the anandiavan has other pro- 
perty of his own. pTJTANVITIL TeTAN NAIE V, 
Ptttanvitil Rag(-atan Naie 

[I. L. B., 4 Mad., 171 

4. — — — Suit by member of 

tarwad residing in family house — Remedy — A 
member of a Malabar tarwad living in the tarwad 
house cannot bung a suit against the karanavan for a 
monthly allowance in money on the ground that the 
karanavan does not make sufficient provision foi his or 
her maintenance. Ktjnhammatha v Kttnhi Kutti 
Ali . . . I. L. B., 7 Mad., 233 

5. — Karanavan.-^ 

Practice of allowing karanavan half the net income 
disapproved — In suits for maintenance against the 
kaianavan of a Malabar tarwad, the practice of award- 
ing one moiety of the net income of the taiwad to 
the karanavan is not authorized by law ISTaeayani 
V, Goyinda . . . I. D, B., 7 Mad., 862 

6. Member of tarwad 

with private means — Tbe fact tliat a member of a 
Malabai tarwad has private means does not affect bis 
right to subsistence where the income of the tarwad 
is sufficient to provide for all a suifcable subsistence ; 
hut when the income is insufficient for this purpose, 
the karanavan must take into consideiation the pri- 
vate means of each member. Putanviiil Teyan 
Nair V Putanvitil Ragavan Jfair, I, L, R,, d Mad,^ 
171, distinguished. Thaxtj Kdnjiama v Shttn- 
auNNi Tali A Kymal . . I, L. B., 5 Mad,, 71 

7. Member of tarwad, 

— Paverai,’^X member of a tarwad divided into 

taverais ” wutb separate dwelling-houses may claim 
to he maintained by the karanavan in the house of 
the taverai to which he or she belongs Chala- 
xiL Kandotha ITallakandiyil Paevadi V, Chala- 
YiL Kandotha Chathu Kambiae 

[I. L. B., 4 Mad., 169 

Maintenance of 

families of male members by tarwad — In JSTorth 
Malabar the male members of a Nayar tarwad are by 
Custom entitled to receive from tbe karanavan an 
allowance for the maintenance of their consorts and 
children while living in the tarwad house. Vaei- 
kAEA Vadaea Vittid Valia Paetatthi V. Vaex- 
EAEA VaDAKA ViTTIL KAMAEAN ISTaYAE 

[I. D. B., 6 Mad., 341 

9, — Mapillas, — Se- 

parate maintenance. — Marriage — The junior male 
members of a Mapilla tarwad governed by the 
Harumakatayam law are entitled to maintenance 
from the tarwad when living in the houses of their 
consorts and also to a higher rate of maintenance 
when living with their consorts than when living as 
single men. Chowaeaean Oeeataei Bappan a?. 
Chowakaeak Ceebia Obkatan Makki 

[I.D.B.,6Ma(i, 250 
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MALABAB LAW— MORTGAGB. 

1. Kanam mortgage. — The ques- 

tion wile tiler a kanam is to be legaided as a lease or 
a mortgage depends upon the object for which the 
tenme was cieated Where a kanam is gi anted as a 
secui ity for the repayment of money advanced to the 
jenmi, the law of limitation applicable to moitgages 
must lie applied NeIiLaya Vabiyath Silapani v, 
Vadakipap Maistaebe Ashtamurti Nambudbi 

[I. L. R., 3 Mad., 382 

2. — - — Failure to ^tve 

possession, — Fight of suit for money advanced on %t, 
— When the demisor of land under a kanam agi ce- 
ment is unable to give possession, the demisee may 
repudiate the contract and recover the amount ad- 
vanced Vayalie Pudia Madathemmil Moiein 
K uTPiAYiasA V, Udaya Vaemataeia Eajah 

[2 Mad,, 315 

3. Suit for redemp^ 

iion — Express agreement — Although the light to 
hold for twelve years is inheient m eveiy kanam ac- 
cording to the custom of the country, it is competent 
to the jenmi to exclude this rigid by express agree- 
ment. ShEKHAEA PaNIKBE V RaEF hTAYAE 

[I. L. B., 2 Mad, 193 

4. Fight to hold for 

twelve years , — A kanam-bolder who denies his jen- 
mi’s title forfeits his right to hold for twelve years, 
Rambn Nayae x Kabdapuiti Hayae 

[1 Mad., 445 

6. i Fvghi to hold for 

twelve years — L kanamdar’s right to hold for twelve 
years depends on his acting confoimahly to usage 
and the jenmi^s interest, and is lost if he repudiates 
the jenmi^s title It makes no difference when this 
IS first done in his answer. Mayayanjaei Che- 
maben V. Hikiki Maytteay • 2 Mad,, 109 

6. — - Fight of redemp- 

tion — Denial of jenmi^s title — Where a first ka- 
nam-holdei in his answer to a redemption suit hy a 
second kanam-holder, foi the fiist time denied his 
own kanam, and alleged an independent jenmam 
right, — Meld that he had not thereby forfeited his 
right to rely npon the option to make a further 
advance, to which as kanam-holder he was entitled, 
though the denial and allegation were false, and 
thojgh his documents in support of such allegation 
weie foiged Paieae KlDAYtr v, Paeakal Im- 
BIOHXJ2TI Kidayf ... 1 Mad,, 13 

7. — — Fight of tenure , — 

A kanam moitgagee does not forfeit his light to hold 
for twelve years fiom the date of the kanam hy al- 
lowing the porapad to fall into an ear Rabtan x, 

Eaban-got SnuPAiq' . . . 1 Mad., 112 

Bee also -Kbnjb Yeeak v, Manatieeama Za- 

MOEiY Krishna Mannabi v, Shankaea 
Manatan . . 1 Mad., 113, note 

8. — — ’Ejectment before 

expiration of time — mel-kanamdar cannot eject a 
kanamdax or his assignee befoie the expiiation of 
twelve yeais from the date of the kanam Peama- 
TAN TiTPEN KlAfBTTDEIPAD V MaDATIE RaMEN 

[1 Mad., 296 


MALABAR LAW — MORTGAGE. -Ka- 

*nam Mortgage -^contimeed, 

9. — Fight to redeem^ 

and make fui ther advances — The holder of a mel- 
kanam may recover the land from the kanam diolder, 
aftei the expiry of the term of the kanam, on pay- 
ment of the sum advanced hy tlio latter and of the 
value of improvements. The jenmi is not bound to 
give the kanam-holder the option of making further 
advances before demising to anothei tenant on ka- 
nam Maeaeae V, Mxjnhorifei Pabameswaean 
Nambubei . . , I. L. B„ 6 Mad., 140 

10. — ’ — Tenants right to 

infprovements prior to demise sued on — Presumption 
— Usage, — There is no universal usage in Malabar, 
nor any presumption that a tenant is not entitled to 
compensation for improvements effected pnor to the 
date of the kanam under which he holds, and not 
specially leserved to him by the kanam deed. Mtt- 
panaq-ari Narayanan Nayae « ViEtrpATonAN 
Nambijdeipad . , I, L. R., 4 Mad,, 287 

11. ' " Fedemption of 

kanam — Amount to he ascertained 'before decree 
Value of improvements to be ascertained before 
decree, — Jenmi — Fight to deduct arrears of rent 
due from sum payable — When a deciee is passed for 
recoveiy of laud demised on kanam on payment of the 
amount received as renewal fee, the amount must be 
ascertained at the tiial and inserted m the decree. 
On taking an account between the jenmi (mox tgagdr) 
and kanam holder (mortgagee), the former, on re- 
demption, has by custom a light to deduct all arrears 
of lent due to him fiom the sum which he has to pay 
to the latter, before recovering possession of the land. 
Kanna Pishaeobi V, Kombi Achen 

[I. L. B., 8 Mad, 381 

12. — — Fight to set off 

arrears of rent against claim for improvements,--— 
Mortgage of right of kanafudary hoiv affected — 

A Malabar jenmi (moitgagoi) being entitled, on le- 
demption of the land, to set off a claim foi aireais of 
rent due to him by the kanam-lioldei (mortgagee) 
against the claim of the latter for compensation 
for impiovements, a pledge of his lights to a thud 
party by the kanam-holder will not prejudice the 
right of the j'enmi to set off his claim foi aneais of 
rent against the sum found due to the kanam-holder 
for improvements. Achhta v. Kali 

[I. L. R , 7 Mad., 645 

13. — — Time for redemp- 

tion —Where a deed was desciibed as a kanam deed 
and contained stipulations as to compensation for 
improvements, a clause to the effect that the land was 
to be surrendexed ‘^whenever the amount advanced 
is ready” will not entitle the mortgagor to redeem 
before the customaiy twelve yeais^ term has expiied, 
but must be construed as referring to a peiiocl subse- 
quent to the term of twelve years Kanara v. Go* 
YiNBAN . . I. L. R., 6 Mad., 310 

14. — Improvements , — 

Trees of spontaneous giowih. — Fedemption suit — 
Costs of ascerfainmg value of improvements — Ac- 
coiding to Malabar custom, kanams (mortgages) 
must, on the expiry of the term, either be discharged 
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or renewed. On redemption of a kanam, the kanam- 
holder (mortgagee) is not entitled to claim undei tlie 
head ot impiovements the value of trees of spontane- 
ous giowtli. In suits to ledeem land demised, on 
kanam tenure, on payment of the value of impiove- 
ments, the costs ot the adjudication necessitated by 
the refusal of either party to accept the teims of com- 
pensation offered or demanded by his opponent should, 
when those teims are reasonable, be charged on the 
party refusing. Nabayana v, Naeayana 

[I. L. R., 8 Mad, 284 

15. > - Redemption 

terms of admitted demise — Improvements. — Local 
custom. — Jenmi's right to a moiety.— Arrears of 
rent. — Jenmi^s right to deduct f om amount payahle 
hy him — In a suit bi ought against A and B. for 
redemption of land alleged to have been demised 
to A. on kanam tenuie in 1874, and to be held by B. 
under A , it was found that the demise of 1874 was 
invalid because it had been executed fiaudulently , but 
inasmuch as B, admitted that he was in posbession 
under a similai demise of 1855, it was held that 
the plaintiff was entitled to redeem on the terms 
of the demise admitted by B Kunlii Kutti Nair v. 
Kutti Mai accar, 4 Mad , 359, followed. Local 
usage of Ernad, by which the 3 enmi on ledemption of 
a kanam takes ciedit for one half of the value of im- 
provements effected by the kauamdar, uphold The 
right of a jenini to deduct arrears of lent from the 
amount payable by him on ledomption of a kanam, 
being a customary incident of the tenuie, is not 
affected by the three years' period of limitation for 
recovery of arieais of rent. Unnian v. Rama 

[I. LfR., 8 Mad., 415 

10 . Kanam and otti tenures. — 

Time for redemption. — Ber cimam. — It is settled 
k,w that in the case of kanam and otti mortgages it 
IS not competent to the mortgagois to redeem before 
the ai rival of the appointed time. Ber Innes, J, 
dissenting from Mashooh Ameen Suzzada v, Maiem 
Reddy y 8 Mad , 31, if in the case of any mortgage 
the period foi redemption is postponed to a fixed date 
by a special agreement, effect should be given to such 
agreement, Keshata v, Kbshaya 

[I. L. R., 2 Mad,, 45 

17. Bn or right of 

tenant to maTce further advances. — Right to redeem. 
-~The prior right of an ottidar to make further 
advances is estabhshed by authorities, but there is no 
authority to support a kanamdar's claim to a similar 
privilege. An ottidar may redeem a piior kanam. 
Kxjithamu V. Keshayan Nambudei 

[I. L. R., 3 Mad,, 246 

13 . : otti raortgage.—Dema? of 

title. — Borfeiture of right, — An otti holder, hke a 
kanamdar, forfeits his right to hold for twelve years 
by denying the jenmi's title. Eelltj Eeabi u 
PuAPALBi . • . . , 2 Mad., 161 

19. * y Redemption of 

mortgage, — An otti, hke a kanam mortgage, cannot 
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mortga ge — continued, 

he redeemed befoic the lapse of twelve years from its 
date, Edathie Itti v. ICoBASHOisr Nayae 

[1 Mad., 122 

KuMINI AMA V. PaEKAM KOLtrSHEBI 

[1 Mad., 261 

20. Distinction ^ "be- 

tween otti and "kanam mortgage — An otti diffeis 
from a kanam mortgage, first, in respect of the right 
of pre-emption which the otti-holder possesses ; se- 
condly, in being of so laige a sum that jnactically the 
jenmi's light is merely to leceive a peppercorn rent. 
Kitmibi Ama V. Pabbam Kolushebi 

[1 Mad., 261 

2L Right of jenmi 

— Right of a second moi tgagee — During the con- 
tinuance ot a fiist otti moitgage, the jcnini is in tlio 
same j)osition as legards his light to make a second 
otti mortgage to a sti anger at lei, as ho was hcfoic, 
the lapse ot twelve yeais fiom thy date of the first 
mortgage. Where a 3 eumi made an otti nioi tgage, 
and moie than twelve years after made a second otti 
moitgage to a strangei, without having given notice 
to the fiist mortgagees, so as to admit of the exert iso 
of their option to advance the fuither sum reiiuired 
by the ^enmi, — JECeld that the second mortgagee 
could not ledeein the lauds comprised m the first 
mortgage. Ali Husain t?, hTiuBAKANUEN Nam- 
BUBiBi 1 Mad., 356 

22. JTaividu otti ten- 

ure . — ^According to Malahai law, land demised on 
the tenuie called kaividu otti is icdeemablc. Kunbu 
V. Impiohi , . , I. L. R., 7 Mad,, 442 

23. - Right to make 

further advance, — Second mortgage to stranger 
without notice to otti-holder invalid — R. having 
conveyed certain land to B on otti tenure (mortgage) 
in 1852, executed a deed of lurthci chaige (ottikam- 
puram) in 1873 to B.’s widow, and in 1879 convoyed 
the 3 enm (equity of I'edcmx^tmn) to her. Between 
1873 and 1879 R. mortgaged the same land to A. by 
3 enm panayam deed. In a suit by A. to enfoice lus 
mortgage, — BCeld that inasmuch as R. had not given 
notice to the otti-holdei, noi given her the option of 
making the fuithei advance made hy A , A. had no 
claim agamst the land. Ambu v. Raman 

[I. L. R., 9 Mad., 371 

24. • Borfeiture of 

right of pre-emption, — An otti-holder does not foifoit 
Ins right by endeavouring to set up fuither charges 
in answer to a suit for redoinxition and failing to 
prove them, or by denying that an assignment of his 
jenmi's title is valid because it was made without his 
consent in writing and in defeasance of his right of 
pi e-emption without previous offer to him. K annob ii 
Tuluyan Pabamban Runhabi V. VannatnanYittib 
Kinathe . . , . I. L. B., 3 Mad., 74 

25. - Bale of genmCs 

rights at Court sale. — An otti moi tgagee, it he avails 
himself of his light of pie-cmption, must jiay what- 
ever sum is bond fide offered to the jeumi foi his 
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equity of redemption j but the otti-bolder is entitled 
to be fully informed as to the circumstances and 
amount ot the offer before electing to buy. Public 
notice of, and the option of bidding at, a Court sale 
of the jenmf s rights, do not constitute a valid offer 
of pre-emption so as to deprive the otti-holder of his 
right of pre-emption, if he does not purchase the 
^enmPs rights. Chebia Keishnait 'o Vishnu 
Na3^ui)ei . . , I. Ii. R., 5 Mad., 198 

28, Might of pre- 

emption — further charge created ly genmi. — Auc- 
tion sate ofjenmi^s rights subject to fwrther charge, 
— Cause of action — Remedy of 'oeppu-holder, — A 
^enmi (mortgagor) having conveyed certain land 
upon a veppu tenure (mortgage, ot which the right 
ot pre-emption and the option of making further ad- 
vances are incidents), created a furthei charge on the 
land, without giving the veppu-holder the option of 
making the advance required In execution of a de- 
cree against the jenmi, a judgment-creditor brought 
to sale the right of the jenmi in the land subject to 
the further charge. In a suit brought by the veppu- 
holder to set aside the auction sale on the ground 
that his right of pie-emption was injured thereby,— 
JSeld that the suit would not he. Vasudbyan v 
Kbshayan . . . I. li. B., 7 Mad., 309 

27. Peruarthum mortgage.— 

Local law of Malabar,— Redemption — In the case 
of a mortgage of the kind prevaihng in a ceitam part 
of Malabar called a ‘^peruaithum” mortgage, when 
the mortgagor redeems, the mortgagee is entitled 
(before restoration of the mortgaged land) to be paid 
its market value at the time of redemption, not the 
amount for which the land was mortgaged. She- 
KAEi Vaema Valia Rajah v, MANaALOM Amugae 
[1. Ii. B., 1 Mad., 57 

MALICE. 


j8«?(5Aeeest — C iYiL Aeeest. 

[I. Xi. B., 4 Calc., 583 
1 3Sr. W., Pt. H, p. 32 : Ed. 1873, 91 
See Chaivipeety . I. L. B., 2 Calc., 233 
[13 B. Ii. B., 530 


1 . Proof of maBee. — Smi for 

damages for wrongful attachment, — Reasonable and 
probable cause. Absence of — Pi oof of mahceis essen- 
tial to support a suit for damages for the wrongful 
suing out ot mesne process By mahce m its legal 
sense something less is meant than malevolence or 
vindictive f eelmg Acts done vexatiously for the pur- 
pose of annoyance, acts done wrongfully and without 
reasonable and piohabie cause, acts done wantonly 
and without the exercise of any caution in investi- 
gating the necessity for them, have been held to be 
mahcious. At the same time, to make an act malici- 
ous, it must he shown that it was done with a wrong- 
ful intention. Acts done m good faith and without 
any wrongful intention, though they may be such as 
a cautious person would have abstained from, are not 
necessarily mahcious. Prom pioof of the absence of 
fiuch cause as would influence a man of ordmary 
caution, malice may he presumed, but this is an in- 


MAIjICE.— P roof of malice — continued, 
ference which it is optional with the Court, and not 
compulsory on it, to draw, and it may be lebutted by 
proof of good faith When the peisons against 
whom malice is to be proved aie not themselves 
present, but act through agents at a distance, the 
inference of malice should not be drawn from the 
mere proof of the absence of reasonable cause. 
GoxrxiEBE D, Robeet , . 2 ET, W., 353 

2. . Suit for damages for mali- 

cious attachment. — Reasonable and probable 
cause. — In an action for damages for a malicious 
attachment, it must be shown that the defendant has 
acted with mahce as well as without reasonable and 
probable cause. , The circumstances that the facts 
stated in an apphcation foi attachment were true, 
and that nothing was concealed which the Court 
ought to have known, is evidence that the applicant 
had reasonable cause upon those facts for the appli- 
^tion. Choudhaeeb Shboeaj Sinoh v, Dwaeka 
3Sr. W., 42 

MALICIOUS PBOSECUTIOE*. 

See JirEisDiCTiON—» Causes oe Jubiseio- 
Tiov — Cause oe Action — Malicious 
Peoseoution . . 6 B, L.B,, 141 

See Limitation Act, 1877, aet. 23 (1859, 
s. 1, CL. 2) .IB. L. B., s. IT., 17 
[8 W. B., 443 

L Bight to sue. ■^Previous crimi- 

nal prosequtions — Qfence under s, Penal Code, 

Compounding offence , — ^A criminal prosecution 
for an offence under section 211, Penal Code (false 
charge), is not a condition precedent to the right to 
sue for damages. The bringing of a civil suit impoi ts 
no corrupt agreement or compounding of the offence 
in such a case. Skama Churn Bose v, Bhola IS'ath 
Luft, 6 W, R , Civ, Ref,^ 9, followed. Vieanna v, 
Nag-ayyah . . . I. L. B., 3 Mad., e 

2 . 


, ,, Reasonable and 

probable cause —Rffeci of order of discharge of a 

person accused of an offence before a MagisU ate 

Presidency Magistrates' Act, IV of 1877, s. 87, 

The discharge of an accused peison by a Piesideucy 
Magistrate, under section 87 of the Presidency 
Magistrates' Act, IV of 1877, is such a termination 
ot ihe proseeution as entitles the accused to main- 
tain an action for malicious prosecution Vemit v 

CooryaN AMAYAS . I, L, E., 6 Bom., 876 

3. 


7 , x . Liability for 'i 

to^fide enmmal prosemUo^.~X complainant who 

against a person 

by whom he had been aggrieved, such prosecution 
not being malicious or groundless, should not be held 

Smed thereby sus- 

!f wf ^ tlie person pioseeuted. Kishoebe Xaee 

[1 IT. W., Pt. II, p, U : Ed, 1873, 71 

. 7 * t' D — ;„^«°®ssary evidence.— Peosos. 

t 0 /.— In a suit for damages 

on account of a ohai-ge brought by defendant m a (hi- 
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sary evidence — continued, 
minal Court, winch charge wag ultiinately dismissed, 
plaintiff must prove in the Civil Court that theie 
was no reasonable cause tor bunging the accusation 
the pioeeedings in the Criminal Court aie not evi- 
dence m the Civil Court A^hoeekath Eoy v. 
Eadhiea Peeshad Bose . , 14 W. B., 339 

5. — 'ReasonMe and 

proiahle cause. Want of — In an action for damages 
for a mahcious prosecution, it is not sufficient to 
prove merely the dismissal of the chaige. It must 
be proved that the prosecution was without reason- 
able and probable cause Gunkesh Dtjtt Singh v 
Mugneeeam Chowdhbt 

[11 B. li. B., B. C., 321 : 17 W. B., 283 

Affirming decision of lower Court in Mtigneekam 
Chowdhey V Ghnesh Dutt Singh 

[6 W. B., 134 

6. jReg[w sites for ac^ 

tionfoT malicious prosecution,-— Ho sustain an action 
for malicious prosecution, the prosecution must be 
pioved to have been malicious and without reasonable 
orpiobable cause SvAMi Nayauhu u Subbamania 
Muhali 2 Mad., 168 

7. JProof of malice or 

want of reasonable cause — Costs — JSeld that there 
being no proof that the defendant acted maliciously 
01 without piobable cause, the suit was not main- 
tainable, and undei the ciicumstances the defend- 
ant was entitled to his costs. Dtjnne v, Legge 

[1 Agra, 38 

8. Omission to allege 

mall ce and want of reasonable and probable cause, 
— Where a plaint alleges the cause of action to be 
the prosecution of a false charge of forgery, and the 
statement of the subject-matter imports that the 
charge was false to the knowledge of the defendant, 
the omission to allege expressly malice and the ab- 
sence of reasonable and piobable cause is no good 
ground of objection to the hearing of the suit. 
Ramasami Ayyan V, Ramh Mhpan 

[3 Mad., 372 

9. Malice, — Want 

of reasonable and probable cause — An action for 
damages foi malicious prosecution can succeed only 
if the plaintiffi shows both malice and the absence of 
reasonable and probable cause. Moonee Ummah v, 
MuNicrPAB Commissionees eoe the Town or 
Maheas 8 Mai, 151 

10. Onus probandi. — Froof of 

malice and want of reasonable or probable cause — 
In an action for malicious prosecution, it is for the 
pUmtxffi to prove the existence of malice and want 
of reasonable or probable cause, before the defendant 
can he called upon to show that he acted bond fide 
and upon reasonable grounds, believing that the 
charge which he institute was a valid one. Gaub 
Habi Das Adhikabi t?. Haya(?bib Das 

[6 B. It. B., 371 


MABICIOtrS PBOSECUTION. — Onus 

probandi-— 

S. C. Gone Hijbee Doss v, Hyageib Doss 

[14 W. B., 425 

BoWCOHEEB CntJNHEB SXTEMAH V. BlEIIOMOYEE 

Dabba .... 3W.B., 169 

11, Action for dam- 

ages — In an action for damages for malicious prose- 
cution, where it is found that the charge was made 
not maliciously, but with good and leasonahle cause, 
the onus is on the plaintiff, though the charge against 
him was dismissed, to prove malice on the part of 
the defendant Malice is not to be infeired merely 
from the acquittal of the plaintiff. RosHAN SiliKAB 
V , Nabin Chanhea Ghatak 

[6 B, B. B., 877, note ; 12 W. B., 402 

12, Proof of reason- 

able and piobable cause — But if the charge were 
found to be false, the onus would be on the defend- 
ant to show that he had reasonable and sufficient 
cause for making the charge, an3 on his failure to 
show any such cause, mahee may he infened. Bis* 
WANATH RAKHIT V. RaHDHAN SiBBAB 

[6 B, Ii. B., 376, note 

S. C. Bishonath Rukhit Ram Dhone Sieoab 

[11 W. B., 42 

13 , Proof of want of 

reasonable cause — Inference of malice — In a suit 
for a malicious piosecution, the plaintiff is entitled 
and bound to show that the pioBecution was malici- 
ous and without leasonahle and piobable cause j and 
if want of reasonable and piobable cause bo shown, 
malice may generally he inteiied. Vengama Nai- 
KAE u. Raghava Chaby . . 2 Mad., 281 

14, — Want of reason* 

able cause — Inference of malice, — In a suit for 
damages on the giound that the defendant made a 
false chaige of defamation against the plaintiff and 
had him ariested and taken before the Magistrate, 
who dismissed the charge, — Meld that the essence of 
the case lay m the question whethei or not the com- 
plainant had reasonable ground for complaining bef oi e 
the Magistrate that the plaintiff had defamed him. 
Malice would be inferred fiom the absence of leason* 
able cause. Gxjnga Peeshad v Ramphab Sahoo 

[20 WT. B., 177 

15, — AcguiUali Mffeci 

of — Good and reasonable cause— 'Im a suit for dam- 
ages for malicious prosecution, where it was proved 
that plaintiff, a man of property and respectability, 
had been charged by defendant with theft, and that 
he had been convicted before the Magistrate, hut ac- 
quitted by the Sessions Judge, — Meld that the mere 
fact of acquittal did not prove that the charge was 
malicious ; that property having been found iii plain- 
tiff ^s house which defendant claimed as his stolen pro- 
perty, plaintiff could not recover damages, unless it 
was certain that the propeity m question was not 
stolen hut his own ; and that it was for plaintiff to 
show that there was no ground or reasonable cause for 
bringing the charge Doongbtjssbe Byde ®. Gei-« 
HHAEEB Mule Dqogtjb . ♦ 10 W. 439 
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10 , Evidenee of reasonable and 

probable cause. — Conviction by Magistrate and 
acquittal in Sess-tons Court — lu a suit to recover 
damages for a malicious prosecution, it was pioved 
that the case for the piosecution having been that 
the plamtiffs had dishonestly bioken open the defend- 
ant’s giain-pit, and the defence that it was done 
und^ a claim of right, the Joint Magistrate convicted 
the accused, but that his sentence was reversed by 
the Court of Session, — Held that, in the absence of 
any special ciicumstances to rebut it, the judgment 
of one competent tribunal against the plaintiffs 
afforded very strong evidence ot leasonable ,and pro- 
bable cause Paeimi Bapfeazu v, Belxameonda 
Chinita Yeneayya . , * 3 Mad., 238 

*i 17. — Conviction by 

Criminal Court — In a Suit for damages for defama- 
tion of character by mabciously bringing a false 
charge against the plaintiff, it is important, in deter- 
mining the same, to see how the charge has been 
treated by the cntpinal authorities ; and when it was 
found that the plaintiff had actually been convicted 
by one Court, that might well he regarded as a weighty 
circumstance to show that the defendant acted fiom 
some adequate cause and not mabciously GraaA 
Bak c, Hoolasbb . . . 2 N. W,, 88 

18 , Malice, — Hegli^ 

gence. Inference from — The defendant had charged 
the plaintiff with cheating by personation in falsely 
pretending that his (plaintiff’s) wife had been deh- 
vered of a son, and piocurmg a child and passing him 
off as the son so horn. The case was dismissed by the 
Magistrate, and the plaintiff brought the present suit 
for malicious prosecution. The defendant alleged i ea- 
sonahle and probable cause and the absence of 
malice. The Civil Judge awarded R60,000 damages 
to the plaintiff. Upon appeal, it was contended that 
the charge was not mahcious, though the facts upon 
which it was based were allowed to he false. Held 
that this depended upon the question of the absence 
of reasonable and probable cause, and in case of the 
absence, upon the cogency of the inference derivable 
from it The test which has received the most ap- 
probation is partly ahstiacfc and partly concrete Was 
it reasonable and probable cause for any disci eet man ? 
Was it so to the maker of the charge ? Upon the 
facts of this case, — Held that if defendant’s conduct 
was meie neghgence, it was dissolufa neyligentia . 
that the facts alleged m support of the chaige weie 
such as, if beheved at all, could only be believed and 
acted upon through such negligence that the infer- 
ence of malice was irresistible Goday Naeeain 
Gaj-padhi Baf V. Aneitam: Veneata Naesieg 
Baf 6 Mad., 85 

10 , Guilty knowledge, 

—-Criminal intention — JPtoqf of malice, — It is not 
to he presumed, as a matter of couise, from the ex- 
istence of an overchaige in an account, although the 
error may be an important eiror, that the tiade&man 
dehvei mg the account intentionally inseited it with 
a view to defraud. There should geneially be some- 
thing more than the entry of the ovei chaige to justify 
the presumption that it was made with a guilty 


MALICIOUS PROSECUTION.— Evidence 
^of reasonable and probable cause— 

nued, 

knowledge and criminal intention. W. manufactured 
and dehvered to X>. a j)unkha with non suppoits. In 
the hill deliveied to D the iion-woik was entexed 
and charged as weighing four maunds. X> paid a 
ceitam sum on account, piomismg to pay the balance 
if he w^as satisfied that the chaige for the iron-woik 
was not exorbitant W, sued JO. in the Small Cause 
Court for the balance due on account of the punkha 
It then appealed that the iron-woik only weighed a 
little over two maunds. The Small Cause Court 
Judge dismissed the claim m lespect of the punkha 
and iron-woik, on the ground that the payment al- 
ready made was sufScient. On 3id Fehiuaiy D. 
applied to the Judge foi sanction to prosecute W. 
for making a false claim. On the next day, with- 
out making any inquiry or asking W for an 
explanation, and without awaiting the result of 
the investigation by the Small Cause Court Judge, 
which would have satisfied him that theie was no 
sufficient giound for imputing a criminal intention to 
W i he instituted a charge ot cheating against W, in 
the Magistiate’s Couit. When the Judge of the 
Small Cause Court closed his investigation and re- 
fused sanction, D did not withdraw fiom the piose- 
cution of the charge in the Magistrate’s Court, which 
was subsequently dismissed It was pioved at the 
mvestigation in the Small Cause Court that four 
maunds of iron had been dehvered to the woikmenof 
W. and entered by his storekeepei as expended. In 
a suit by W. agamst D to recover damages for a 
mahcious prosecution , — Held that the institution of 
the charge in the Magistrate’s Court, after the de- 
fendant had brought the mattei befoie the Judge of 
the Small Cause Court, and knew it was under the 
Judge’s consideration, and his persistence in the 
charge in the Magistrate’s Court when, after investi- 
gation, sanction had been refused by the Small Cause 
Couit Judge, was sufficient proof of malice, and that 
on the facts theie was no reasonable cause foi criminal 
pioceedmgs. Weatheeall v, Dillon 

[6 N. W., 200 

20 . Measure of damages. — Sub^ 

stantial damages —Where a charge has been made 
agamst a peison of having given false evidence in a 
judicial proceeding and the ciicumstances of the case 
show no leasonahle suspicion, the Court will, on suit 
hi ought, award substantial damages. Anfjnlloll 
D oss V, JoiNIEE CHFNLEE SeN 

[lind. Jur.,N. S., 93 

# 

21 . Assessment of damages. — 

Hees for counsel — In a suit for malicious prosecu- 
tion, the expense of counsel is not a piopei element 
m the calculation of damages awaidahle to a success- 
ful plaintiff' Goday Naeeain Gajpathi Baf v, 
Aneitam Vbneata Haesing Baf . 6 Mad., 85 

22 . Hees paid to 

vakeel for defence before Criminal Court.— In si suit 
for damages on account of mahcious prosecution, 
the fee paid by the iilamtiff to his vakeel for the 
puipose of his defence befefie the Ciimmal Court is an 
element to be considered in assessing the damages 
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MAIilCIOUS PBOSECITTIOlSr.— Assess-v 

ment of damages — continued 

suffered Dictum of Holloway, J, in Gajpathi 
Dau V. I^arsing Bau, 6 Mad , 85 ^ explained. Subba 
Bait v. Tieappa . . I. L. E„ 6 Mad., 162 

23 — — Costs %n Criminal 

Court —In a suit for damages for malicious prosecu- 
tion, the plaintiff is entitled to recover the coats 
necessarily incurred by him in defending himself on 
the criminal charge. Bunnomali Nundi d Hubey- 
DASS Byeaoi 

[I. L. E., 8 Calc., 710 : 11 O. L. B., 265 
MAIiIKA15*A, 

See Attachment— Subjects oe Attach- 
ment — Pbopeety and Interest in 
Pbopeety of tabious kinds 

[I. Ii. E., 3 Calc., 414 
See OuDH Estates Act, 1869. 

[I. Ii. E., 4 Calc., 839 

Suit for— 

See Bengal Ebgulation VIII op 1793, 
s. 46 . . 4 B. L. E., A. 0., 29 

See Limitation Act, 1877, art 132 

[4B.Ii. E., A. 0,29 
2 W. E., 162 

6 W. E., 161 

7 W. E., 336 
9 W. E., 102 

12 W. E., 498 

13 W. E., 466 
19 W. E., 94 

i* 21 W. E., 88 
22 W. E., 620, 661 

See Special Appeal— Small Cause Court 
Suits— Damages . 3 B. Ii. E., Ap., 96 

MAMLATBAE, JUEISBICTIOH OF— 

— — JBomhag Act V of 1864 '^Possession, 

— Bight of wag. — Meld that an order passed by a 
Mamlatdar under Act V of 1864 (Bombay), directing 
the accused to keep open a right of way to a privy, 
being in reahty an injunction to refrain from dis- 
turbing the possession of the parties, was, therefore, 
withm the jurisdiction of the Mamlatdar. Beg. v . 
Kbishnashbt bin Naeayanshet 

[6 Bom., Cr., 46 

MAMIiATDAE, OEBEE BY— 

See Bombay Land Betbnue Act, V of 
1879, s. 87 . I. Ii. E., 8 Bom., 188 

See High Coubt, Jueisdiction of — High 
Court, Bombay— Citil . 9 Bom., 249 
See Possession— Etidbnoe of Posses- 
sion . . l.Ii.B.,6Bom.,387 

MAMIiATBAE’S COITET. 

See Execution of Decree — Mode of 
Execution— Generally *and Powers 
OF Officers, &o. . 6 Bom., A. 0., 168 
III 


MAMIiATBAR’S COXmT^continued 

- See Jurisdiction of Be venue Cojtrt — 
Bombay Bbgulations and Acts. 

[I. Ii. E , 1 Bom., 624 

See Penal Code, s. 188 . 8 Bom., Cr., 63 
[6 Bom., Or , 21 

See Sanction to Peoseoution— Where 
Sanction is necessary 

[1. Ii. B., 6 Bom., 137 

MAMIiATDAES^ COXTETS ACT, BOM- 
BAY, III OF 1876— 

" Houses “ Premises^ — The in- 

I tention of Bombay Act III of 1876 as stated in 
the preamble, was not to abolish the old Mamlat- 
dars’ Courts and create new Courts under the same 
name, hut was to bring into one consolidating and 
amending Act so much of the old law and such new 
law as appeared necessary for the continued regula- 
tion of the existing Courts. The High Courii is, 
therefore, not deprived of the powers j^f superintend- 
ence and revision which it exercised over the Mamlat- 
dars’ Courts previously to the passing of that Act. 
Per PiNHBY and E, D. Mblvill, JP — Under Bombay 
Act III of 1876 the Court of a Mamlatdar has, foi 
purposes of the Act, jurisdiction in a town or city 
situated within the ordinary limits of his talooka 
The word "premises*^ used in section 4 of the Act 
includes houses;” and the jurisdiction of the 
Mamlatdar^s Court, consequently, extends over a 
house for purposes of the Act. It being not denied 
that the city of Ahmedabad is within the limits of 
the Daskroi talooka, the jurisdiction of the Court of 
the Daskroi Mamlatdar extends over a house m the 
city of Ahmedabad. Bai Jamna r Bai Jadav 

[I. Ii. E., 4 Bom., 168 

■ — s. 4, cL 2 . — Jurisdiction of Mamlat- 

dar, — Removal of earth from field. — Profit of land 
— The removal of earth from a field is a taking of a 
portion of the substance, not merely of a profit, of 
the land; and the Mamlatdar has no jurisdiction, 
under section 4 of Bombay Act III of 1876, to enter- 
tain an application for an injunction to restrain the 
defendant from obstructing the plaintiff in the exer- 
cise of her right to take earth from the defendant’s 
land. Eaki Ismail v . Umabai Bivalkar 

[I. Ii. E., 7 Bom., 426 

- - s. 16, cL (c). — Mamlatdar^s pomr 

to try subsequent suit in respect of the same sub- 
ject-matter, — Practice, — Parties, — The applicant 
had been dispossessed of certain land, in execSition of 
a decree obtained by the opponent in the Court of the 
Mamlatdar of Karad, under clause (c) of section 15 
of the Mamlatdars’ Act, III 6f 1876, to which he (the 
applicant) was not a party. The applicant thereupon 
brought the present suit against the opponent to 
recover possession The Mamlatdar, relying on a 
Government circular, dismissed the suit as res Judi- 
cata, The applicant applied to the High Court under 
its extraordinary jurisdiction. PCeld that the decree 
made by the Mamlatdar in the former suit, under 
clause (o) of section 15 of the Mamlatdars’ Courts Act, 
III of 1876, was no bar to the exercise by him of 
jurisdiction in the present suit, the present plaintiff 

6 E 
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MAMIiATOABS’ COTJBTB ACT, BOM- 
BAY, III OF 1876, s. 16, cl. iQ)--eonUmed, 
(applicant) not having been a party to the former 
proceedings ; and that it was irregular for the Mamlat- 
dar to refer to a Besolution of Government for the 
purpose of determining the effect to be given to his 
former decree. The older of the Mamlatdar was 
reversed, and the case directed to be heard, Govinda 
Babaji 4j. Haiku Joan , I. Ii. E., 10 Bom., 78 

MAIffAaEB. 

See Act XL oi 1858, s, 18. 

[I. Ii. B., 4 Calc., 929 

Appointment oft by Court of 
Wards, 

See Bioht or Suit — ^Intbebst to suppobt 
Biokt » , 13 B, Xj. B., Ap„ 14 

MANAGEB OF ATTACHED PBOPEB- 

TY* 

See Act XI or 1859, s, 5. 

OSi B. Ii. E., 297 

1. Appointment of manager.— 

Discretion of Ccmrt'^Czml J*roeedtire Code, 1882, e- 
§03 (185$, s. It is discretionary with the 

Court to appoint a manager undei this section. Beo* 
UBNUEE HABAnr Boy c. Kassessue Box 

[1 W. B., Mis., 16 

OoTTUM SnruH v» ’Bm Subuk Laul 

[23W.B.,287 

2, — — Conseni decree- 

holder, — Ckvil Procedure Code, 1859, s. M3, — ^Aman- | 
ager may he appointed by the Court under Act VIII 
of 1859, section 243, without the consent of the 
decree-holder. Thaeooe Chunuee CnowDEy 
Choteb Sikos . Marsh., 261 : 2 Hay, 112 

0^ - ■ Ctvil Procedure 

Code, 1859, s, 248 — In appointing a manager under 
Section 243, Act Vni of 1869, a Court must exercise 
a reasonable discretion 5 and the sole reason for such 
appomtment ought to he that, whilst the debts would 
be equally satisfied in that manner, and as surely as 
in any other, the arrangement would at the same 
time save the debtor from great prospective loss. 
ZuHOOBUH Hujeebooudhek . 11 W. B., 606 

4. Zease or mortgage 

of attached property . — C%ml Procedure Code, 1859, s, 
243 , — Section 243, Act VIII of 1859, gives no author- 
ity to a Court to give a lease or mortgage of attached 
property, hut only to give time to the judgment-debtor 
to mortgage or let his land, or sell part of it when 
he can satisfy the Court that there is reasonable 
ground to believe that the amount of the decree will 
he raised thereby. Luohmeeput Boog-ue v, JuauT 
IlifBUB TewaeeE . W, B., 1864, Mis,, 8 

g, Cwzl Procedure 

Code, 1359, s, 243. — Ground for atiowing time to 
pay decree Judge is not bound, under section 
243, Act VIII of 1859, to allow a judgment-debtor a 
yearns time to pay his decree, without the debtor as- 


MAISTAGEB OP ATTACHED PBOPEB- 

TY.— Appointment of manager— 

signing some good or sufficient reason for the delay, 
— e.g , that the money due to the judgment- creditor 
could he raised equally well in some other way than 
by immediate sale, and that the creditor would not 
by that arrangement he put to loss. Bam Buttun 
Hbogy n. Land Moetg-age Bank or India 

[17 W. B., 193 

6. I ' I 1 Ground for allow- 

%ng time to pay decree* — Civil Procedure Code, 
1859, $, 243 —There should be a reasonable probabi- 
lity of the debt bemg discharged by the profits of 
the estate within a reasonably short period, SuEUj 
Habain Sahbb V, Bam Pbeshad Missbb 

[21 W. B., 146 

7. Inquiry as to value 

of property, -^PuUs ofHxgh Court, 11th July 1871, 
— ^Where property of a judgment-debtor is alieady 
in chaise of a manager duly appointed, and it is 
pioposed to put other properties belonging to the 
debtor also under his charge, an attachment of the 
property is necessary before appointing the manager 
to talce charge of them. The rule of Court of 11th 
July 1871 does not limit the time for which a 
manager should he appointed to two years. The 
Judge as to that should exercise a proper discretion. 
Banwaei Lad Sahu v, Gibdhabi Singh 

[8 B. L. B., Ap., 23 : 16 W. B., 276 

AarooDHYA Boss v, Booega Butt Singh 

[17 W. B.,101 

8 . ■ ' — - ' " ■ Time in which 

debt could he paid off, — K Court executing a decree 
was held to hawn been justified in refusing to appoint 
a manager for attached property belonging to the 
judgment-debtor where it would have taken twenty 
years to pay off the debt from the profits of the pro- 
perty. But the High Court saw no objection to the 
appointment of a manager to dispose of portions of 
the property by sale, moitgage, and otherwise, under 
section 243, Code of Civil Procednie, if the debt 
could thereby be cleared off in six months. Mohines 
Mohun Boss % Bam Kant Ohowdby 

[15 W. B., 322 

9. * ’Distribution of 

estate under manager. — Priority of cred^tot s . — After 
A,, a judgment-creditor, had attached property of 
his debtor under the decree, the Court, at the in- 
stance of the Collector of the district, ordered that, 
instead of selling the estate, a manager should he 
apjf^mted, and the rents and profits applied in liqui- 
dation of the claim of A and other decree-holders. 
Meld that A was entitled, as he would have been un- 
der section 270, to some priority over the other cre- 
ditors The Court, findmg that A ^s debt might he 
paid out of the proceeds of the estate in two years, 
and at the same time funds he left for the reduction 
of the other debts, ordered that it should be so. 
Peaebe Bbbea V. Boydonauth Baugh 

[MaDsB., 413 : 2 Hay, 637 

10. — — — Causing delay in 

giving satisfaction of decrees . — ^Humerous decrees 
had been obtained against the defendants, part of 
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MAiTAOUJEl OP ATTAOHBO PBOPPB- ® 
TY.— -Appointment of rnsLuagev-^oontimed 

whose property consisted o£ a village which was at- 
tached in 1869. The village was under the manage- 
ment of the Collector, whom the Courts below treat- 
ed as a manager put in under section 243 of the 
Code of Cml Proceduie. The decree-holders re* 
ceived rateable shares in the nett income of the vil- 
lage in liquidation of their respective decrees It 
appeared that it would take fifteen years to pay off 
the various decree-holders. The petitioner applied to 
the Civil Court for an attachment of the village in 
execution of his decree. The application was re- 
fused on the ground that the village was already un- 
4er attachment in satisfaction of other decrees. Upon 
appeal the High Court ordered a sale of the village, 
the sale-proceeds to be dealt with in accordance with 
the proper provisions of the Code, on the ground that 
it could never have been intended to give the Civil 
Courts for an indefinite length of time the manage- 
ment of the encumbered estates of the countiy, or to 
compel decree-holders to submit to such an unreason- 
able delay as fifteen or twenty years before obtaining 
satisfaction of their decree Qu<Bre , — Whether sec- 
tion 243 was intended to be apphed to the case of 
more than a single decree-holder. Rbdwxtm Atchu- 
TAEAMAYYA V. MAHOMBD ATOXS KhaIT alias DaDA 
iSAHiB 6 Mad., 272 

11, — -I. — „„ Power of Court 

to appoint manager, — Decree on specially ^registered 
hand, — Registration Act, 1866, s, 55 — Where the 
lower Appellate Court passed a decree on a specially- 
registered bond, setting aside an ariangoment made 
by the first Court as to payment by instalments and 
its order about interest, — Meld that section 55 of the 
Registration Act applied to the case, and that the 
High Court was competent, in subsequent execution 
proceedings, to make an order under section 243, 
Code of Civil Procedure, appointing a receiver, or 
giving opportunity to the judgment- debtor to pay 
off the decree by mortgage of the estate. Kishen 
COOKAEEJB BiBEB GOBAB COOMAEBB BibBB 

[16 W. B., 477 

12, — — — Ground for re- 

jecting application, — Cinl Procedure Code, 1859, 
s, 243, — The fact of the judgment-debtor's possess- 
ing properti^ other than the one attached, is no 
ground for rejecting an apphcation under section 
243, Act VIII of 1859, for the appointment of a 
manager. DsEEtTMAEi Bibbb v Rak Lal Mookbb- 
JBB . 3 B, I,. B., Ap., 107 ; 12W.B.,66 

1^« " " * " Circumstances 

necessary for proof of necessity for order, --‘Cioil 
Procedure Code, 1859$ s, 243, — Where a judgment- f 
debtor asks tbat a manager be appointed under Act 
VIII of 1869, section 243, he must show that the 
circumstances are such that the order for which he 
applies would be a reasonable and proper one. He 
should not only show what is the income of the 
^rticular property and the amount due under the 
decree, hut he should also show whether that income 
w unincumbered, and if incumbered, to^wbat extent 
He cannot ask the Court to make an* order under 
this sec6ion with respect to one single property be- 
lli 


MAISTAGBB OF ATTACHED FBOPEB- 

TY*— ‘Appointmeixt of manager — continued, 

fore disclosing the whole state of his affairs, the 
extent of his liabilities, and the meahs he has of 
meeting them. DicTOBtrNBHOO Sinoh i? Maostaoh- 

Tm 2 C, I*. B., 185 

14, — ' ■ Civil Procedure 

Code, 1859, s, 243 Order staying sale of property , 
-—Section 243 of the Civil Prooeduie Code does not 
authorise an order m the execution department hav- 
ing the effect of staying the sale of certain property 
for one year. Fyz-oob-DBBK V, GiEAirnn SiirM 

[2 n. W., 1 

15. T f i mn CtVll PrOCedurO 

Code, 1859, St 243. — Decree on mortgaye. — Section 
243, Act VIH of 1869, does not apply to a decree on 
a mortgage, when the decree declares that certain 
propel ty is to be sold in satisfaction of the mortgage- 
debt. A manager, therefore, cannot be appointed 
under section 243 in such a case. Womb a Khakum 
n, Bajeoop Koab • 

[D li. B., 3 Calc., 386 ! 1 C, D. 295 

18. ■ « ' — Power of Court 

to order payment out of proceeds of The Court 
has no power to order that the manager should, out 
of the proceeds of the estate, satisfy the claims of 
persons other than decree-holders. Thakoob CmtrJir* 
BBB V, CHOTOHEY ChOIJBB SINOT 

[Marshu, 281 : 2 Hay, 112 

17. — ' ■ Civil Procedure 

Code, 1859, s, 243, — Power of Courts %n mofussil to 
appoint manager pending suit or administration. 
— Meld, per Phbab, P,, that section 248, Act VIH of 
1869, does not give the Court authority to appoint a 
manager to carry on a judgment-debtor's business 
pending execution proceedings, and to invest him with 
power to raise money for that purpose. Qucere, — 
Whether the Civil Courts in the mofussil have the 
power possessed by the Court of Chancery in Eng- 
land and by the High Court in Calcutta of managing 
the propel ty of parties to a cause pending suit oi ad- 
ministration. But however this may be, the Court's 
manager, under such circumstances, only acquires a 
right to charge his costs and expenditure against the 
parties to the smt or persons who have knowingly 
placed themselves in a like position relative to his 
management, and even then he can only do so in re- 
spect of such expenditure as has been expressly sanc- 
tioned by the Court, MoBAir v Bibbb 

[I, li. B., 2 Calc., 68 

18. CAvil Procedure 

Code, 18B9, s, 243.^Dff'ect on attachment of appoint- 
ing manager, — ^An estate does not cease to be under 
attachment merely by the appointment of a manager 
under section 243, Act VIH of 1869. MohabeBB 
Pbbshaj> SiiraH v, CobiiBOtob ob Tiehoo® 

[13 W. B., 423 

19 . .. I > — - Power of Court 

to deal icith property under manager, — The fact of 
a manager having been appointed to realise the pro- 
fits of a property with a view to satisfy certain de- 
crees (even though the appointment should have been 

6 JB S 
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MATTAGEB OE ATTACHED BBOFEH- ^ 
TY.— Appointment of manager^eonttnued, 

conflmed by tbe High Court) is no bar to a Judge, 
on the application of another decree-holder, inquir- 
ing into the state of the property, and passing proper 
orders , and, should he hnd that the pioceeds are in- 
sufficient to satisfy all -the decrees within a reason- 
able time, causing the decree to be execnted in the 
usual way. Dm Hyai liAnx v. Bam Buttun Neo- 

©HEB le w. E., 46 

^O. Tower of man- 

ager, ’—Officer of Court,— A. manager appointed 
under Act Yllf of 1859, section 243, so far as 
he IS an officer of the Court, is at most the hand 
of the Court for the purpose of gathering in, on be- 
half of the judgment-dehtor, the moneys due to 
him, in order that they may be immediately applied 
to the satisfaction of the decree* If he does more 
than this and deals with the subject of the property I 
itself, he must do so as the agent of the judgment- 
debtor, and not properly as an officer of Court. 
Ijsr THE mattTeb oe the petition op Teix & Co. 
Teix & Co. V, ABEOOX Hye . • 19 W. B., 37 

21. — Power of manager 

under Act VIII of 185$, a 243 — JH'ohce of enhance- 
meni, — CtXixl Procedure Code (Act X of 1877), a 503. 
—A manager appomted under section 243 of Act VIII 
of 1859 is appointed merely to collect rent and other 
receipts and profits of the land, to carry on the exist- 
ing state of affairs as the proprietor himself had 
been doing, and he has no power to issue notice of 
enhancement. Khetteb Mohhh Butt v. Wexxs 

[I. I*. B., 8 Calc., 719 : 11 C, L. B., 13 

22. Bemoval of manager. — Omta- 

tion to file accounts , — ^Where a manager had not 
ffied accounts and the Judge found that the manage- 
ment could not he continued with any prospect of the 
debt being paid withm three years, he was held to 
have done right in removing the manager and order- 
ing the property to he sold. Hubee Suhkub Hoo- 

^BJEB V. JOQEHDBO COOMAB MOOKEEJEE 

[22 W. K., 220 

23. S ummary removal 

at request of decree-holder , — Where a manager had 
been appointed under section 243, Act VIII of 1859, 
after hearing arguments on both sides, the Judge was 
held not to be justified in removing him summarily 
at the request of the decree-holder. His order was 
accordingly set aside by the High Court, as well as a 
subsequent order allowing the sale of other proper- 
ties attached, which properties were placed along with 
the others m the han^ of the manager. Hubeb 
STTNKUB MOOKEBJEB », JOGEHXBO CoOMAB MOO- 
KBEJEB 19 W. E., 66 

24. Death, of manager. — Discre- 

fion of Court as to renewing managership, — ^WTiere 
a Judge, on the death of a manager appointed under 
Act YlII of 1859, section 243, reviewed the progress 
made, and finding that, under such management, the 
decree was not hkely to he satisfied for a very long 
time, directed execution to proceed against the 
estate, — Held that hia discretion had been properly 
exercised. Booboa Butt Sikoh v Bunwabee 
liAXX Sakoo . , . .25 W, B., 33 


.MAHAGBB OF ESTATE OF DTJHA- 
WCS, SECUKITY BY— 

See Saxe m Eyeoutiok oe Bbobeb— Set- 
Tiira asibb Saxe — Ikkeq-uxabity. 

[10 B. D. B., 214 

MAHAGEB OF JOINT ESTATE. 

See Bbnoax BegUIAtion V or 1812, s. 26. 

[B. L. B., Sup, Vol., 665 


MANAGEB OF JOINT HINDD FAMI- 
LY. 

See Cases uydeb Hindu Law— Joint 
Famixy — P owEBS or Axibnation by 
Members — Manages. 

See Limitation Act, 1877, s. 19 (1871, 
s, 201 — ^Acknowledgment oe Bests. 

^ [I. Ii. B., 1 Mad., 385 

L I*. B., 5 Mad., 369 


MANAGES OF TWO ESTATES, SUIT- 
FOB BALANCE OF ACCOUNT BY 
ZEMIIYDAB against— 

See JuBiSDiOTioN — Causes oe Jurisdic- 
tion — Cause oe Action — Balance oe 


Account, Suit eor* 


rrr ts -r T> A 


MANAGER U3TOEB BEGULATION V 
OF 1812, OBDEB APPOINTING— 


See Aeebax— Beguxations. 

[12 B. L. B., 366 


MANDAMIJS. 

See Calcutta Munioieax Act, 1863, s. 151. 

[8 B. L. R„ 433 

See Bulbs oe High Couet, Calcutta. 

[8 B. L. B., 433 

— — Order absolute for— 

See Lettebs Patent, High Coubt, cl. 15. 

[8 B. L. R., 433 


Power of Hagh Court to issue— 

See Teanseeb oe Ceiminax Case-— Genb- 
BAX Cases • I. L, B., 2 Cale., 278 


Ground for issue of writ.- 


Ci itmnal charge in respect of civil suit pending,’— 
Duty of Magistrate , — ^A mandamus wiU not issue 
to compel a Maigstrate to proceed with a criminal 
charge in respect of any matter involved in, or affect- 
ing the merits of, a cml suit still pending The 
proper course for a Magistrate to pursue in such a 
case IS not to dismiss the summons, hut to adjourn 
the hearing pending the decision of the Court in the 

civil action. Queen v, Clarke 

n Till* n ft 1517 


2. — — Discretion of 

Magistrate to refuse to proceed with criminal 
charge pending civil amt , — Where a Magistrate 
has, m the Exercise V his discretion, refused to pro- 
ceed with a criminal charge pending a civil action in 
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MAKDAMTJS.-— Ground for issue of wri^ 

— GotUmued* 

respect of tlie matter out of whick the charge arose, 
a mandamus will not he granted to compel the heal- 
ing of the charge. Ex paetb Vaeadabajulit 
Naxudtj 1 Mad., 66 

3 ^ ^ Magittratejindtng 

evidence does not amount to offence charged — 
’Error of law, — A charge was made against the 
accused of using criminal force under section 141 
of the Penal Code. The Police Magistiate heard the 
evidence for the prosecution, and, without disbelieving 
it, decided it did not amount to the offence charged. 
Seld that, assuming that an error of law had been 
committed, the High Court had no power to issue a 
mandamus to the Magistrate to commit the accused. 
It was not a case where the Magistrate had declined 
jurisdiction he had exercised his juiisdiction and 
heard the case. In the mattbb or Empbbss on the 
rBosEOTJTiON OB Maloolm tJ. Gasbeb 

[I. Ii. R., 2 Calc., 278 

4. Beng, Act FI of 

1863, s, 180, — Buttes of Justices of Beacefor Town 
of Calcutta,-^ Supplying tanks for water — Under 
section 18 of Bengal Act VI of 1863, the Justices of the 
Peace are required to keep up and maintain the exist- 
ing tanks, reservoirs, &c., vested in them , or to sub- 
stitute a new tank, reservoir, &c., for any existing 
tank, reservoir, &c., — i,e , new works of a like kind, 
each for each, in place of the old. Therefore, where the 
Justices had closed a tank for the purpose of con- 
structing in its place a different means of water-supply, 
a mandamus was issued diiecting the Justices to main- 
tain the tank and supply it with water, or to substitute 
another tank in its place and supply tSat with water. 
Queen v. Justices ob the Peace bob Town ob 


Calcutta • 

* 

. 2 Ind, J ur., W. S., 182 

5. 


Matter concerning 


revenue, — License to sell liquor --•Jurisdiction 
Migh Court — Act XI of 1849, s 9, — -Beng Act III 
of 1873, s. l,—2t Geo, III, c, 70, s, 8,- Under Act 
XI of 1849, section 9, as amended by Bengal Act III 
of 1873, section 1, whenever a license is granted for 
the retail sale of intoxicating liquors, the Collector is 
authorised to demand ** such fee, tax, or duty as may 
from time to time be fixed with the sanction of the 
Board of Revenue, oi a fee, tax, or duty, adjusted or 
regulated m such manner and in accordance with 
such rules as the Board of Revenue may prescribe 
The Board of Revenue having notified that liquor 
licenses for the year ending March 31st, 1874, would 
be put up to pubhc auction, certain licensed liquor 
vendors moved the High Court for a mandamus to 
compel the Board of Revenue to issue rules prescrib- 
ing the fee payable for licenses. Meld that the 
matter wholly related to the revenue, and, therefore, 
by 21 George III, Cap. 70, section 8, the High Court 
had no jurisdiction. In the matter ob Audhub 
Chuneea Shaw. In the matter ob Act XI ob 
1849 AS AMENDED BX BbNOAD AOT III OB 1873 

[U B. Xi, B., 250 

0 ^ (jompany. — Enm 

forcement of director's right, — Bower ofMigh Court, 


MA3SfI)AMXJS.---Groiuid for issue of writ 

^continued, 

— The High Court has jurisdiction to enfore by mand- 
amus the right of persons duly elected directors of 
a joint-stock company to exercise the functions of 
director of such company, if such rights are inter- 
fered with by the company aicting thi'ough its other 
directors. Semite, --Th&t the Court wiH not refuse 
to interfere by mandamus m such a case merely 
because the office of a director is not a permanent 
office, or because a director can be removed from his 
office by a special resolution of the shareholders, but, 
in a proper case, will restore him to his legal position. 
Meaning of the words " casual vacancy ” considered. 
In be the Adbebt Mills Gombanx. Hasarvanji 
Aspandiaeji V, Shivji Manikbhai 9 Bom., 438 

7. — Befusal hy com^ 

pang to register transfer of shares,— Ti ansfer signed 
hy Judge of High Court , — Civil Brocedure Code, 
1859, s, 267, — Where a company refused to register 
a tiansfer of shares purchased by an execution-cre- 
ditor, on the ground that no share certtficate liad been 
produced, but the sale had been confirmed, and trans- 
fer signed by a Judge of the High Court under Act 
VIII of 1869, section 267, a writ of mandamus was 
directed to issue out of the Court, ordei ing the com- 
pany to register the transfer of such shares, and to 
issue fresh share certificates in respect of them. 
Queen v. East Indian Railway Company 

[Bourke, O. 0., 385 : 1 Ind. Jur., K. S., 268 

8. — Tf^rit to compel 

registrar to register transfer of ship, — A mandamus 
will lie to compel the registrar to register the trans- 
fei of a ship sold in execution of decree ; but where 
the form of transfer was not as it should have been, 
but quite irregular, having ref eience to the Merchant 
Shipping Act, the Court refused to issue a manda- 
mus. In the matter ob the ship “ Shah Cal- 
lander’^ . . , 1 Ind, Jur., TT. S., 263 

9. Small Cause Court, 

Calcutta , — A mandamus lies from the High Court to 
the Small Cause Court jto compel it to act in ac- 
cordance with law. In re Toolseb Doss Seal 

[2 Ind. Jur., M. S., 133 ; 7 W. B., 228 

10. Bower of Migh 

Court over Small Cause Court — The High Court 
has no jurisdiction to compel a Court of Small Causes 
to re-hear a suit dismissed hy the latter Court on the 
^vomAoi res judicata, Brommo Roop Gossain 
Anund Moxeb Debia . . .7 W. B., 316 

XI. Beturn to 'vrsit.-Sufficiency 

of, — Land Acquisition Act, VI of 1857 • — By Act VI 
of 1857, section 2 (for the acquisition of land for pub- 
lic purposes), it is enacted that, "wherever it ap- 
pears to the Local Government that any land is re- 
quired to he taken by Government at the public ex- 
pense for a pubhc purpose, a declaration shall be 
made to that effect, under the signature of a Secretary 
to the Government, or of some officer duly authorised 
to certify the orders of Government,” &c Theietore 
where the Justices of the Peace for the Town of Cal- 
cutta were called upon by a writ of maiidamua issued 
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out of the High Court at Calcutta to "continue and 
mamtain the existing Wellington Square tank as a 
puDiic tank and to cause the same to be supplied with 
water, or forthwith to substitute another such public 
, M V J returned that, by a notification 

^blished in the Caleuitfi ffazette onjthe 5th day of 
provisions of Act VI of 
1857 of the Legislative Council of India, it was noti- 
ned that whereas it appeared to the Honourable 
the Lieutenaut-^vemor of Bengal that laud was re- 
quired to be taken by Sovernment for a public pur- 
pose, for the Calcutta Water- Works, it was 
thereby declared that for the above purpose a public 
tank and square known as Wellin^n Sqwe, &c 
was required," and proceeded to 3^tify Vde^ ttis 
notification, &c.,-mid that the return was b^ 
Km. V Justices oe the Peace eob the Town 
OE Calcutta . . , 3 Jxu.., k. S.. 24 
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12. 


demurrer.— The prosecutor could not in ^rAoth 

^ mandamus, 

without first obtaining leave of the Court. Ksa. on 

Tooisbedas Nuwe ». East 
12 TDIAK EiAIIi'WAy COKPANTjf 

[1 Ind. Jut, N. a, 244 
3 m:am'oeial DUEa 

See Custom . 1 . e., 1 All., 440 
MAPILLAS. 

See Maxabab Law — ^Maintenance- 

[I. L. E., 6 Mad,, 259 


, ■ ’ , Adoption, of mndu law.~Premm>~ 

tion as to joint propertv —Although 1vr.,',iio- L 
Malabar ordinarily follow the Hindu custom of hold- 
undivided, yet, as they axe not 
subject to the same personal law as the Hindus, their 
claims cannot be governed by the legal presumption 
of joint owneisluj. Ammutti ® Kunji Kexi 

MAPa CI*I^E,8.Ma4,.452 

See Etibbnob— Q rnx Cases— Mae». 


. ep.ihE.,e77 


- Ihspeotioii of- 

See Chub Lands, *, 

MABKET BATE. 

^ See Evn>BNCE-=-ClTIX CASBS-^MlSOBmA- 
BBOus Documents — ^Mabeet-batb. 

[I, Ii. E., 10 Calo.,"s86 

MAEBIAGE. 

See Consibbbation , . 2 Mad,, 128 

See Hindu Law— JIaebia&e. 

See iNjuNOTio^r— TJ ndeb Cmi Peoob- 
bjtbe Codes . J. j,. e., X Cale„ 74 
See Mahombdan Law— Ma»bi4(?b. 

Aathosihjr of casta to deelaxe 

^ BI0AM3? , I. Xi. B., 1 Bom, 847 | 


^MABBIAQ'E~--oo?*Ww«fi<ie 
“ " Buddhist laws of, in Bums. 

See Bubma Civid Courts Aot, 1876, s. 4 

Cl. Ii. B,, 10 Calc,, 777 


Contract to give in— 


See Sreoimo Perrormanob—Speoiho 

PjBRROBMANOR NOT ALDQWED. 

[I. Ii. B., 1 Calc., 74 


Contract in consideration of— 


23^Iddroad Con. 

TBAOXS-^AeAtNST PUBDIO PoDICT 

T V V, 82 

L Ii. E., 10 Calc., 1064 
— Contract to Invalidate— 

See Contract Act, s. SS-Iddboad Con, 
tbaots— A&ajnst Ppbxic Poiiox. 

£11 Ij- 11-, 19ft 


Declaration of nullity of— 

See DitObob Act, ss. 4 and 18. 

[13 B, L. B., 109 

restrain, pending 

I'A'w^Mabbiasb— Eestbaiht 

ON, OB DlSaODlTTION OF, MaBEIAOE, 

[1. Ii. B., 1 All, 649 


-Xawful polygamous* 


See SuooESSioN Act, s. 66, 

^ [[X Xi. B.j, 1 Calc*, 149 

I*roof of-.- 

See Cases under ADtrLTBET, 

See Cases under Bioamx. 

Presumption of— 

See Cases under Hahombdan Law-^-Ao. 
KNOWDEDQ-MENT, ^ 

See Penad Code, s. 498. 

[8 B. Ii, B., Ap., 63 

Bromise to give in — 

See Jurisdiction of Citil Court— Mab- 
eiaobs , . . 5B.II.B., 


Suit to enforce contract of— 


[6 59. X, B., ^ 83 . 244 ^ uote 


l^^Poeeofmori-io.ge.^igamy.~Qumre.~^dZ 

^ marriage, aeeerdmg to Mahfmedln rites, tew^n 
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MABEIAQE.— Validit? of marriage— 

nued* ® 

a married Christian man and a Christian woman, 
both of whom became Mahomedans in order to effect 
the marriage, is valid* Skinwbe v Oedh 

[10 B. L, it., 125: 14 Moore’s I. A., 
809 ; 17 W. it., 77 

2 . ' — Law of domicile , — 

Law of place of celehration, — SemLle^ — L. marriage 
celebrated in accordance with the law of the domicile 
of the parties may be valid, although it would be in- 
valid by the law of the place where the mairiage was 
celebrated. Oaspbb (falsely called Goksalves) v. 
OoifSALTBS . . , . 13 B. Ij. B., 109 

3, Marriage with 

deceased wif^^ sister, — Statute Wm IVy o. 54. 

— The marriage of an East Indian, domiciled in 
Calcutta, with the sister of his deceased wife, is not 
void under 5 and 6 Wilham lY, Cap. 54. Das Meeces 
m Cones 2 Hyde, 65 

4 . — Marriages of 

JLative Christian converts — The question as to the 
validity of the marriage of Native Christian converts 
does not depend on the presence or otherwise of an 
ordained minister of religion. Keisto Mohun Cheis- 
TIAN V. Anttnda . . . 16 W. B., 249 

5 , — JProhihiied degrees. 

— Homan Catholics — Hast Indians , — Cusiomarg 
law, — Lispensationy Proof of. — Presumption , — 
Ihmrce Act (XV of 1869), ss, 19 and 53, -—Deceased 
wifds sister. Marriage with, — In a suit for restitu- 
tion of conjugal rights the parties were East Indians, 
and at the time of the marriage, on 22nd July 1877, 
were domiciled m British India, resident within the 
limits of Calcutta, and members of the Roman Catho- 
hc religion- The defence to the suit was that a 
previous marriage had, on 6th December 1871, been 
performed between the respondent and the peti- 
tioner’s sister, and the respondent prayed that the 
second marriage might be declared a nulhty. The 
ceremony of 6th December 1871 had taken place 
while the petitioner’s sister was on her death-bed 
and in extremis, and had been celebrated in accord- 
ance with the rites of the Roman Catholic Church, 
and it was held both by the original Couit and on 
appeal to be a valid marriage. The first Court (Cun- 
NiNQ-HAJi, I ) held that the second marriage was null 
and void, on the ground that the parties were within 
the prohibited degrees. Meld, on appeal (by Gaeth, 
€, J., and WiiiSOn, J, while refemng to a Full 
Bench the question “whether the second marriage 
was a vahd marriage, or, on theother hand, was either 
void or voidable ”), that it was competent to the Court, 
in ar suit for restitution of conjugal rights, to make a 
declaration of nullity of marriage if the respondent 
showed himself eniatled to such relief. MeU by 
the Full Benck-^The prohibited degrees mentioned in 
section 19 of the Indian Divorce Act do not neces- 
sanly mean the degrees prcdnbited by the law of 
England. All that' was known in* respect of the 
parties to the marriage being that they were Roman 
Catholic subjects with Portfiguese name^, and it not 
having- been found whether*they w«re of Engh&h or 
any other European descent, or of native or mixed 


MABBIA0H.— Validity of marrlag6*wJo«#e* 

nued, 

parentage, — Meld that the prohibited degrees •for the 
parties to the marriage were not the degrees prohibit- 
ed by the law of England, but those prolubited by 
the customary law of the class to which they belonged, 
— that is to say, the law of the Roman Catholic Church 
as applied in this country.* Meld by the Division 
Bench (Gaeth, C. J., and Wii-son, J), on the ^ase 
being returned to it — Where a man and a woman 
intend to become husband andjwife, and a ceremony 
of marriage is performed between them by a clergy- 
man competent to perfoim a valid marriage, the pre- 
sumption in favour of everything necessary to give 
validity to such marriage is one of very exceptional 
strength, and, unless rebutted by evidence strong, 
distinct, satisfactory and conclusive, must prevail. 
Piers V. Piers, 2 M. L C,, 331, followed. Accord- 
ing to the rule of the Church of Rome, a dispensation 
from the proper ecclesiastical authority is necessary 
to give validity to a marriage between a man and the 
sister of his deceased wife. In this case the parties 
were Roman Catholics and intended to become hus- 
band and wife, and a ceremony of matriage was per- 
formed between them by a clergyman competent to 
perform a valid maniage. Meld that the Contt was 
bound to presume that a dispensation necessary t6 
remove the obstacle to the marriage on the ground of 
affinity had been obtained. Loeez v, Doeez 

tl. Ii. B., 12 Calc., 706 

MABBIACB ACT (CHBIBTIAISO, V OB 
1365, s. 66. 

' Offence of solemnising illegal mar* 

riage, — Celebration of marriage tn Minduform by 
Mxndu priest where one party is a Christian con* 
vert, — A Hindu priest was charged with knowing- 
ly and wilfully solemnising a marriage between two 
persons, one of whom professed the Christian religion, 
the said priest not being duly authorised under 
section 6 of Act Y of 1865, an offence punishable 
under section 56 of the same Act, The Sessions 
Judge discharged the accused without trial on the 
ground that the enactment in question was inappli- 
cable to the celebration of a marriage according to 
the Hindu form by a Hindu priest, though one of 
the contracting parties was a Christian convert. 
Meld that this view of the law was erroneous, and 
that the accused was primd facie liable under sec- 
tion 56 of the Act. Anonymous Case 

[6 Mad,, Ap., 20 

MABBIAQE BBBSEHTS, SUIT TO BE- 
COVEB— 

See CONTEAOT— Alteeation oe Conteaots 
— Aeteeation by the Cohbt, 

[13 B. Ii. B., Ap., 34 

MABBIAOE SETTLEMENT. 

See Httsband and Wieb 

[I. L. B., 10 Calc., 961 

See WiEL— OoNSTEtroTioN. 

[I. li. B., 4 Calc., 514 
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MABEIAGB 6ETTIiE3yi:El!ra--co«^w^ 
Order as to — 


MABRIEB WOMAW^S PROPERTY ACT 

— continued. 


See Ditoece Act, s. 40. 

[14 B. Ii. B., Ap., 6 

Construction of settlement — Tiust 

funds— ^S, being entitled to personal estate by a 
settlement executed upon her marriage with M., vested 
it ifi trustees on terms which conferred upon her an 
estate for her separate use for Hfe, with remainder, 
in case she should die m the lifetime of her husband, 
to her children, share and share alike. The settle- 
ment did not contain a power to invest in the pur- 
chase of real estate, i? died in the hf etime of S,, and 
a portion of the trust fund was invested by the 
trustees in the purchase from S of real estate vested 
in her as representative of B, afterwards married 
P,; and during her second coverture a further por- 
tion of the trust fund was, with the consent of S,, 
invested in the purchase of real estate. 8, survived 
JP ► and died intestate, leaving a son and daughter and 
the children of ^another daughter her next of kin. 
JBCeld, first, that the events contemplated by the set- 
tlement not having arisen, the trust fund became the 
absolute property of B, ,• and, second, that the devolu- 
tmnof the trust fund was to be governed by the state 
of its investment at the time of her death, and that 
therefore so much of it as was mvested as above must 
descend as real estate. Seld, also, the parties bemg 
neither Mahomedans nor Hmdus, and though not 
strictly speaking, all of them European British suh- 
3 ^ts, yet havmg all of them adopted the law which 
affects European British subjects in India, the real 
estate, whether situated within or without the local 
limits of the jurisdiction of the Court, would descend 
to the heir-at-law. Big-oedy v Smith 

[1 Ind. Jttr., E*. S., 290 


MABRIEB WOMAE, EETIOIEG 
A."i!V A. Y"”*" 


Bee CoMPOiJNniKG- Oitejtoe. 

£1. Ii. R., 1 Mad^ 191 

See Pehae Code, b. 498 

[8 B. Ij. R., Ap., 63 

MABRIEB WOMAE, IiIABILITY OP— 

Bee SuooBsaiOH Act, s. 4. 

[13 B* lu R., 383 


MABBIEB WOMAE’S PROPERTY ACT. 
§ee SucoEssioir Act, s. 4 . 

[IS B. Ii. B., 383 

ss. 4, 7, & 8 

See Husbaiti) and Wife 

[I. Ii. R., 4 Calc., 140 

— — ss. 7 & 8. 

Bee Husband and Wife. 

[I. Ii. R., I Calc., 285 

— s. 8. 


Bee PAETIES-rAETIES TO SuITS-Hits 

BAND AND Wipe . 10 C. L. R., fse 


ss. 8, 9,-^JRestratnt on anticipation,^ 

Transfer of PiopeHq Act (TV of 1882), s iO.— Sec- 
tion 8 of Act III of 1874 extends to the separate pro- 
perty of a married woman subject to a restraint 
upon anticipation. Section 10 of the Transfer of Pro- 
perty Act merely excepts from the geneial rule laid 
down in that section, the particular case of a married 
woman, and does not give to a restraint upon antici- 
pation any greater force than it had before the pass- 
mg of the Act, but merely preserves to it the effect 
it had previously, leaving the Married Woman^s Pro- 
^rty Act of 1874 and the decisions upon it untouched. 
Hippomtb Stuaet . I. L. B., 12 Cale., 522 

MASSES, BEQUEST EOB PEREOBM- 
AECE OE— 

See Will— C oNSTEtrcTioN. 

[2 B. Ii. B., O. O., 148 
5 B. L. B., 433 

MASTER, IiIABHiITY OP— 

Bee Bill op Lading . 13 B. Ii. R,, 394 
See Chaetbe Paety . 8 B. Ii. R., 340 
[I. Xi. R., 7 Bom., 61 

MASTER, BIEE OP, POB WAGES AEB 
BISBURSEMEETS. 

Bottomex-Bond . 6B.Xi.B.,258 
[6 B. Ii. R., 323 

MASTER AEB SERVAET. 

See Chaegb — POem op Chaege — Spe- 
cial "Sases—Masteb AND SeBYANT. 

[3 Bom., Ap., 1 

Bee Judge— Qualifications and Dis- 

QUALIPIOATIONS. 

[I. Ii. R., 9 Bom., 172 
See Limitation Act, 1877, s. 10 (1859 
. . 1B.Ii.R.,S.E.,11 

Bee Magisteate — Duty of — 

[I. li. B., 9 Bom., 172 

1 , iiiability of master for acts 

or servant.— within scope of servants duty 

A master is responsible for the acts of his servants 
done within the scope of his duties, and for the 
master’s benefit. Anunt Dass v Kelly 

[1 E. W„ Part 7, p. 107 : Ed. 1873, 194 

Trespass,— ^The 

appeUant having obtained a decree for khas posses- 
sion of a share in a zemindaii, had refused to recog- 
nise the ryots whom the farmers under her co- 
sharers had settled in the estate ; and her servants 
cut aud carried off the crops of those ryots. Meld 
by Glovbe, J , that the appeUant was hable for the 
acts of her servants, which were done in further- 
ance of her known wishes and for her benefit. Meld 
by Loch, J , that those acts were beyond the ordi- 
nary scope of the servants’ duty, and that, unless it 
could be shown that the Tippellant ordered or ratified 
the acts, she was not hahle. In the present case. 
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MABTBB AND SERVANO?.— DlablUty of 

master for acta of servant— 
the circumstances gave rise to a strong presumption 
that the acts were done with her knowledge, which 
piesumption had not been rebutted, and therefore 
she was liable. ShamJlSTJndabi Bbbi v. Bxtkhtj 
• • ,2 R« D, R*, A, 0», 227 

S, C. Shama Soondubeb Bebia v, Malltut 
Munbite . . . .11 W, R., 101 

3 ^ , Master of ship . — 

Damage done to person hg subordinate officer or 
crew, — Where a servant in the course of his employ- 
ment, and m doing what he believed to be for the 
interests of his master, acts carelessly, recklessly, 
wantonly, or improperly, the master is liable But 
where the act of the servant is done by him to for- 
ward some purpose of his own, the master would 
not be responsible. The master, not the owneis, of 
a merchant ship is pnmaiily responsible for damage 
done in the course of his employment by one of his 
subordinate officers or crew to the person who is 
injured, Anonvmofs . Bouxke, A. O. O,, 144 

4, — A boat which 8, 

let to G, A. ^ Co y for unloading the ship B,, was 
lost in consequence of the negligence of the mate, 
8. sued the captain for the damage sustained, and the 
lower Court dismissed the suit with costs, on the 
ground that Q. A, <5* Co., the ship’s agents, who had 
hired the boat, and not the captain, were liable. 
Meld on appeal, reversing the 3 udgment of the lower 
Court, but without costs, that the captain was not 
absolved from liability because the injury was 
caused by the negligence of the crew, although they 
acted contrary to his orders tlrat it was the duty 
of the captain to deliver the cargo to the consignees, 
and the loading of the cargo-boats was a pait of 
that duty; and that the fact of the owners of 
the ship having agents in Calcutta did not alter 
the relations between the captain and the public. 
StriHEBiiAio) V. Shaw . Boxirke, A. O. C., 92 

5, Megligence of ser- 

tiant, — Bailor and bailee -^Broprietor and driver 
of public conveyance. — Bombay Act VI of 186$. — 
The plaintiffs sued the proprietor of a buggy for 
damages sustamed by them by reason of the negli- 
gence of the driver of the buggy. It was proved 
that the arrangement between the defendant and the 
driver was that the driver should be entrusted with 
the buggy and the use of two horses for the day to 
be used entiiely at the driver’s discretion for the 
purpose of plying for hire. The driver was to pay 
three rupees a ^y for the use of the buggy and 
horses All that he made above that sum was his 
perquisite for his labour, and any deficiency he had 
to make good. JSeld that the relation between the 
proprietor and driver of the buggy was that of mas- 
ter and servant, and that the proprietor was liable 
for the driver’s negbgence. The relation between 
the proprietor and driver of a public conveyance 
estabhshed by Bombay Act VI of 1863 is similar to 
that existing in England under the English Acts 
Bombay Teamway Company v. Khaieax Tejpaxl 

[I. li. R„ 7 Bom,, 110 


MASTER Aim SERVANT.— liability of 

master for acta of eexvant-^conhnued. 

3 , ^ ^ Trespass.^Bait* 

fication, — Damages — The plaintiff let a cargo-boat 
to U. C.y who had been employed by the defendants 
to land certain goods. During the landing of the 
goods a dispute as to the -^rms of hiring arose, and 
XT. C refusing to pay what was alleged by the plain- 
tiff to be due to him for bire of his boat, the piain- 
tiff refused to give up 63 bales then remaining 
unlanded from his boat. V. C, communicated the 
, circumstances to an assistant in defendant’s firm, 
who afterwards went with U. C. and forcibly took 
the goods from the plaintiff’s boat, without satisfy- 
ing the plaintiff’s lien thereon, and the defendants 
received them into their godowns. It was proved 
that U, C and the assistants acted without the 
knowledge or authority of the defendants, and that 
the defendants leceived the goods without any know- 
ledge of how they had been obtained. Meld that, 
in the absence of such knowledge on their part, the 
receipt of the goods by them did not amount to 
a ratification of the wrongful act bf their assistant 
and U. C so as to render them liable in an action 
by the plaintiff for damages for the same, Gieish 
Chahdba Bass Gielanbees, Aebuthnot, & 
Go. • • • • 2 B, Xji, R., O, C., 140 

7 , Iiiability of master for cri- 

minal acts of servant.— author i^aiton. 
—A master is not criminally responsible for the 
wrongful act of a servant, unless he can be shown 
to have expressly authorised it. Sijfeeb Abi JKhak 
V. Goxam Hybee Khah , 0 W* R,, Cr., 60 

8 . ' ' ' ■ Abetment or insti- 

gation by master. — ^To make a master criminally 
responsible for an offence committed by his servants, 
it must he shown that there has been some act or 
illegal omission on the part of the master whereby 
he abetted the offence or some piior instigation or 
conspiracy. Queen v. Shams unbee 

[1 N. Ed, 1873, 310 

0- ————————————————— Indian Ports Act 

{XII of 1875), s, 22 — The servants of a contrac- 
tor who had engaged to discharge ballast from a ship 
lying m the port of Calcutta, threw the ballast into 
the river within the limits of the port, and thus 
committed an offence under section 22 of the Indian 
Ports Act (Act XII of 1875}. It did, not appear 
that the contractor had abetted the offence. Meld 
that he was not, in the absence of proof of abetment, 
liable for the acts of his servants. Ohunbi Chuen 
Mooheejeb V. Empebss 

[I. X,. R., 9 Calc., 849 : 12 C. B. R., 608 

10, liability of Secretary of 

State for acts of public servants.— done 
within scope of his authority, — The Secretary of 
State is only responsible for the acts of public ser- 
vants done within the scope of his authority, Seth 
Dhttneaj V. Seoeetaey or State poe Inbia 

[1 N. W., 118 : Ed. 1873, 204 

11 . liability of Secretary of 

State for damages occasioned by negligence 

I of Government servants,— wlmh 
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MASTEB Am> SEBVANT.-^IiiablUty of 

Secretary of State for damages occasioned 

by negligence of Government servants 

^contimed, 

•mould render ordxnat'^ employer liable * — The Secre- 
tary of State in Council for India is liable for the 
damages occasioned by the negligence of servants in 
the service of Governmenf, if the negligence is such 
as would lender an ordinary employer liable. Pbit- 
imvjjKB AKn Oeiental Steam Co d. Seceetaby 
or State eoe India 

[Bourke, A. O, 166 : 5 Bonu, Ap., 1 

12, Action for harbouring or 

sheltering the servant of another. — J^otice 
of contract of service * — An action will not lie for 
the mere harbouring or sheltering a person who is 
under a contract of service to another, even with 
notice of such contract of service Blaise v ZanpoH, 
STM, 221, distinguished. BbvkowskY u. Thaokbe, 
Seine, & Co 6 B. 1j. B., 107 

13 , Wrongful dismissal. Suit 

for. — Claim f or es ^Eveiy master 
and employer has an undoubted right to dismiss his 
servant or agent at any time for Justifiable cause. 
After the dismissal, whether wrongful or not, the 
servant cannot claim wages^ The remedy for wrong- 
ful dismissal is by action for the damages sustained 
by the servant in consequence of the breach of the 
master’s contract to employ him. BsmVt Koon* 
WAB Taydeb ... 2 W. B., 307 

ISSTTE Cexindeb Mooebbjee d, Pitddo Lochitn 
Goobto ^ , ,.5 W. B*, 3VIis.y 10 

14, — — Misconduct, — 

Mere venial faults are not sufScient, but there must 
be something gross in the acts or breaches of duty 
committed to warrant a summary dismissal. Ham 
tf. Easteen Ben(?al Bailway Co. . 2 Byde, 228 

15 , — UnsHlfuiness — 

Insolence. — Justifiable dismissal — ^Unskilfulness in 
a servant is np ground for dismissal unless it amounts 
to absolute incompetence A solitary instance of in- 
solence is not sufficient to Justify a master in dis- 
missing a skilled servant, Wheie no time was 
specified for a day’s work in a contract, whereby a 
company (the defendants) engaged the plainti:ff, a 
skilled mechanic, in the capacity of an engineer, and 

« to make himself generally usefnl,” any work with- ! 
in his capacity was held to form part of his duty 
Superintendence of gas-pipes is within it By re- 
fusing when directed to work more than eight hours 
a day without extra pay, plaintiff disobeyed reason- 
able orders, and defendants were justified in dis- 
missing him, WiLLXAMS Gbbat Easteen Hotel 
Co. , . . . Cor., 76: 2 Hyde, 166 

16, - — - Brobabiliiy of 

smilar employment — Disobedience of orders. — In- 
femperade language , — If a firm brings out persons to 
a ^stant country and undertakes to give a return 
pj^sage, and does not stipulate for putting an end to 
ibcP' (x^irferacfr on er&er side by specified notice, either 
parfeg la entatlfd iKi the full benefit of the contract 
m the evenh of it& hemg put an end to hy the other 
hi^ere the exprafeon of the term of the lengagement 


[ MASTER AHD SEBVAHT. — Wrongful 

'■ dismissal. Suit toic-^contmued. 

^ without regard to the probabilities of his obtaining 
; similar employment. The dismissal of a servant is 
justified hy refusal to disobey lawful orders, and acts 
of insubordination by the use of mtempeiate language 
to his employe! s. Bbid u. Soott Thomson & Co 

[2 Hyde, 172 

17. ' — — Misconduct of 

servant. — Might to portion of pay due at end of 
month.— k servant is not liable for his misconduct to 
forfeit such portion of has arrears of pay as had 
become due to him at the expiration Of a month’s 
service The servant’s misconduct may have justified 
his ^discharge in the middle of a month : if so, he is 
entitled to no pay for any portion of such month. 
BEOJOMOKirNMYTEEl?. SWAYNE. SWAYNEr. BbO- 
so Mohitn Boy * ... 1 Hay, 297 

la. — Wrongfal dismissal. Suit 

against Government for, — Contract of service, 
—Mubho servant. — Payment of monthly wages — A 
suit for wrongful dismissal by one of its servants 
will he against the Government In a suit by a 
suhoidmate ofiicer m the Public Works Department for 
wrongful dismissal against the Government, in which 
it was admitted that there was no time of semce 
fixed, and in which the plaintiff put in a memoran- 
dum of agreement between himself and the Govern- 
ment, stipulating that he should give six months’ 
notice of his intention to leave the service of the 
Government,— that the hiring was indefinite, 
and that although the plaintiff had bound himself to 
give Six months’ notice prior to leaving their service, 
there was no corresponding obligation on the Govern- 
ment to give notfee before dismissing him. The 
Government, however, would not he allowed to exer- 
cise this power capnciously, or to the damage of the 
servant. An indefinite hiring in India does not- mean 
a hiring for a year The mere payment of wages 
monthly is not enough to show that a hiring is a 
monthly hiring Htto-hes v Secbetaey oe State 
FOB India in Council . . 7 B. Ii. B., 688 

13 . Wrongful dismissal, Suit for. 

—Acquiescence in reduced rate of usages and stoppage 
of wages— On the 4th of July I860 C engaged to 
come to India as engine-driver for the East Indian 
Railway Company on a progressive salary of B152-.H- 
7 per month for the first year, commencing July 4th, 
1860, B174-8-8 for the second; Bl 96-5-9 for the 
third; B218-2-10 foi the fourth, with a free passage 
home ; and the Company might at any time determine 
the engagement hy a six months’ notice, The Com- 
pany gave this notice in September 1861. When the 
SJE months’ notice expired the plaintiff was driving 
ballast trains, receiving (under his agreement) R174- 
8-8 per month. He continued to be so employed, and 
to receive pay at the same rate, without interruption 
or objection, until the beginning of 1864, when he was 
employed to drive passenger trams for the defend- 
ants, who thereupon mcreased his salary. The plains 
tiff did not assent to the increase, hut clamed the 
balance of salary due to him, as on the footing of 
his whole service having been service upder the ori- 
ginal agreement. His demand not b^g acceded to. 
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MAST3SB AND SERVANT, Wrongful 
dismissal. Suit fov— continued, ^ 

he sued the Company to enforce it, and also for his 
passage-money home. He also sued foi his salaiy for 
May 1861, during which month he had been suspend- 
ed, and his pay had been withheld , but he had not 
previously claimed the pay so withheld. In 1863 he 
had applied to be restored to his position under his 
original agreement, and was refused. The Court be- 
low gave C a decree for the amount claimed, minus 
the passage-money, JECeU on appeal, reversing the 
decision of the Court below, that a legal notice of dis- 
missal having been given, continuance in the service 
on a reduced salary is evidence of acquiescence by the 
servant in his dismissal j that in such a case the ser- 
vant selves under a fresh contract, not at the rate of 
wages previously received by him, but at the rate he 
is actually receiving, that a servant whose wages 
have for one month been stopped during suspension 
for alleged misconduct, and who, continuing in the 
service, has not claimed them for several years, has 
acquiesced in the stoppage. Campbell o. East 
Inliak Railway Company . Bourke, A. O. C., 66 

20. - Incompetence, — 

tendering true and ju$t accounts. — The plaintiff, 
having obtained recommendations as a tea assistant 
in the defendant company's garden in Assam, came 
out to Calcutta, and, after some interviews with the 
defendants' agents there, entered into an agreement 
with the defendants to enter into their service as 
assistant in their tea gardens for a period of three 
years. The agreement stipulated that the plaintiff 
should, ‘‘ when requiied to do so, render just and true 
accounts, and give every other particular and inform- 
ation of all moneys, &c , entrusted to him, or that 
may come into his possession, p^wer, or custody, or 
under his control and it was also agreed that the 
defendants should <*be at liberty to annul this 
agreement at any time for wilful misconduct of the 
plaintiff in not fulfilling the terms and conditions 
to be obsei’ved by him, or if he shall be prevented by 
reason of continued lUness from attending to, or be 
hindered theieby in the performance of, his duties, or 
by reason of the bankruptcy, insolvency, or dissolu- 
tion of the defendant company,” and in those cases 
the salary was to cease, and the plamtiff he dis- 
charged from the defendant company's service. The 
plaintiff proceeded to Assam, worked for a short 
period in the defendants' garden, and was then dis- 
missed from the company's service, on the ground of 
his incompetence. In an action brought for damages 
for wrongful dismissal, the Judge of the Small Cause 
Court was of opimon that, under the circumstances, 
there was no implied warranty on the part of the 
plaintiff of his competence, and the grounds for dis- 
missal having been expiessly stated in the agreement, 
the defendants were not 3 ustified in dismissing him 
on another ground, and therefore should not he allow- 
ed to give evidence of his incompetence Seld, on 
reference to the High Court, that the plaintiff, havmg 
expressly undertakeuto render true and just accounts, 
his incompetence to do so would, if proved, he an 
answer to the action, and therefore the defendants 
ought to have been allowed to give evidence that he 
was incompetent. True and 3 ti|st accounts ” meant 
such accounts as an inexpeiienced assistant in a tea 


MASTER AND SERVANT.— Wrongful 

dismissal, Suit for — conUnued, 

garden might reasonably be asked to render, and 
were not to be mterpicted merely as an undertaking 
that the plaintiff would act honestly by his employers. 
Keld, also, that the agreement expressly stating the 
grounds of dismissal did not preclude the defendants 
from dismissing th& plaintiff for incompetence. 
MaoGilliybay t>. JoEAi Assam Tea Company 

11, Ii. R., 2 Calc., 33 

21 , — — - — Jusiificatianf I*tea 

of — Misconduct— Issues, — Cross-examination — In 
a suit for wrongful dismissal in which the defendants 
pleaded justification by reason of the plaintiff's mis- 
conduct, — Reid (1) that the defendants at the hear- 
ing could not give evidence of a transaction involving 
instances of misconduct not set forth in their written 
statement they should either have filed a supple- 
mental written statement before the hearing, or have 
furnished the plaintiff with particulars of the mis- 
conduct in question, and intimated to him their 
intention of relying on the tiansa«tion as going to es- 
tablish the general allegation of misconduct , (2) that 
although the transaction in question could not ho 
made the subject -mattei of an ancillary issue, and 
evidence of it, as such, could not ho received, yet that 
questions relating to it might he put to the plaintiff 
in cross-examination for the purpose of affecting his 
credit. Muncheebhaw tj. New Dhtjetimsey ISpin- 

INa AND WBATINa COMPANY 

[I. Ii. R., 4 Bom., 676 

22 , MiffM to mages 

for brohen period — A dismissed servant is entitled to 
wages for any broken period during which he may 
have seiwed, at the late he was earning when dismissed. 
Rughoonath Dasb V, Halle , 16 W. B., 60 

23, — ■ " Justification,— 

Dishonest and fraudulent conduct — A master can- 
not plead, in j.ustification of the summary dismissal of 
his servant, a cause the existence of which was un- 
known to him at the time of such dismissal At the 
same time subsequent knowledge that the servant 
had all along in his service been guilty of dishonest 
or fraudulent conduct might be pleaded as a good 
reason why a servant should not be allowed any 
more than his wages up to the day of dismissal 
DeBAESBE V, JODGUBT . , 6 N. W.^ 130 

24 , Wages, Suit tOT,— Subsequent 

misconduct — forfeiture of mages, — ^A finding of fact 
that an employd is entitled to his w%es notwith- 
standing subsequent misconduct, is not wrong in law. 
Kales Chtjbn Rawaneb Bengal Coal Company 

[21 W. B., 405 

26, * — Admission by servant after 

illegal Dismissal without notice,— 

A manager's authority to make any admission which 
can he binding on his employers, is withdrawn when 
he IS dismissed, whether the dismissal is or is not 
upon such a notice as the manager has a right to de- 
mand. Kalbb Ceubn Rawaneb d Bengal Coal 
Company , . , . 21W. B.,406 
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MAST£!B and SBBVAITT—cottiiMwei, 

20 , — ^ Servant leaving after due 

notice, Bight of. — Might io wages* — Custom of 
office, — Where a servant leaves his service after 
giving due notice he is entitled to receive at once all 
pay then due to him, without refeience to the cus- 
tom of the office or master he serves. Thomas 
MaHAOEB or THE PlONEBB PBESS 

- [2 Agra, Mis., 1 

27. Monthly servant leaving 

without notice, — Forfeiture of wages — Where a 
servant who was engaged by the month, served from 
the 1st Kovember to the 3rd December 1872, and left 
his master's seivice on the 4th December without 
giving notice, it was held that the servant was entitled 
to be paid his wages up to the end of November, but 
forfeited the wages payable to him in respect of his 
December services. Ramji Makab v. Little 

[10 Bom., 67 

2S, Monthly service . — 

Wrongful leaving employments Consequence of , — 
Might to wages, — When a monthly servant leaves his 
employment wrongfully iu the course of the then 
cunent month, he loses all rights to wages for the 
time he had actually served during that month 
Dhumbb Behaba c. Sbvbnoaes 

[I. I,. B., 13 Calc., 80 

MAITBASI TElSrUBE. 

Bee Ekhakoement or Bent— Liabilitt 
TO Enhancement — Constbuotion op 
Documents as to Liability, &o 

[2 B, L. B., A, C., 68 , note 
3 W. B„ Act X, 144 
6 W. B., Act X, 80 
Bee Title— Evidence and Pboop op Title 
— Genebally . . 7 B. Ii. B., 211 

MAXIMS. 

See Cases tjndeb Hindu Law — Adoption 
— Doctbine op “Pactum valet" as 
BEOABDS Adoption. 

“ Actus curias neminem gravabit.’’ 

The maxim ** ji.cius curice neminem 
yiacafi?#" observed upon as requiring qualification 
Kambinayani Javaii Suebabajulu Nayani vaeu 
V. Uddighibi Vbnkataeaya Chetty 

[2 Mad., 268 

‘‘Audi alteram partem.’^ 

Bee Club . . I. L. B., 7 Mad., 319 

« Contra non valentem agere non- 

curnt prsescriptio.” 

See Limitation Act, 1877, abt. 144~ 
Adveese Possession. 

[I* L. B., 8 Bom., 585 

— “Debitum et contractus sunt 

nuUius loci.’* 

Bee duEiSBiOTiON— C auses op Jubisdic- 
TioN— C ause op Action— Negotiable 
‘ ISSTBUMENTS , . 1 Mad., 436 


MAXIMS — continued, 

“Bxpressio unius est exclusio 

alterius.” 

See Deed — Consteuotion. 

[10 Bom., 51 

“ Ignorantia legis neminem ex- 

cusat."— to set aside illegal adoption.^ A. suit 
to set aside the adoption of a second son must be 
made within twelve years from cause of action. The 
maxim Ignorantia legis neminem excusai^* ap- 
plies to questions of the Hindu law of inheritance 
and adoption, as well as to other laws. Eadha- 
KissEN Mahapateb V, Sebekissen Mahapateb 

[1 w. B., 62 

See as to this maxim, Sadho Singh v Kishneb 

[3 M. W., 318 

See contra, Soobbubnomonbb Dabia v. Petum- 
BBB Dobey . Marsh., 221 : 1 Hay, 497 

— “ In pari delicto potior est condi- 
tio possidentis.” 

See Conte ACT— Wageeing Conteaots 
[I, Ii. B., 9 Bom,, 368 
See Estoppbl — Estoppel by Deeds and 
OTHBB Documents 

[I. L. B., 1 All., 403 

■ one can be Judge in his own 

cause.” 

See CoNTEAOT — Conditions Peecbdent. 

[I. B. B., 6 Mad., 173 

- 

^.71 *‘Mullum tempus oecurrit 

regi.”— Jai»d!w /aw.—This maxim is a rule of Hindu 
and Mahomedan as well as English law. Vyakunta 
Bapuji V, Goveenment op Bombay 

[12 Bom., Ap., 1 

2. — — Legislation %n 

Bombay Presidency — The extent to which the maxim 
nullum tempus occurrit regi has been restrained by 
legislation in the Presidency of Bombay considered 
Vyakunta Bapuji v, Goveenment op Bombay 

[12 Bom , Ap., 1 

Goveenment op Bombay v Haeibhai Mon- 
bhai . ... 12 Bom., Ap., 225 

“Omnia prsesumuntur contra 

spohatorem.” 

See Estoppel— Estoppel by Deeds and 
OTHBE Documents. 

[3 Bom., A. C., 116 

See Salt, Acts and Bbgulations eblax- 
ING TO—, Bombay. 

[7 Bom., A. C., 89 

“Omnia prsssumuntur rite esse 

acta.” 

See Abso<^nding "'Oppendee 

[I. Ii, B., 7 Ma<L, 436 
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MAXIMS — continued, 

Aippellate Cottet—Objeotiok takek 
POE EIBST TIME ON APPEAL — SPE- 
CIAL Cases — GeaediAe-. 

[2 3Sr. W., 89 

See Execetioit op Deoeee— Notice op 
Execetion . . .22 W. B., 6 

See Inpoematioit op Commission op 
Oppbnoe , I, If. B., 7 Mad., 436 

1 , ‘‘Omnia prsssumimtur rite 

esse acta.^’ — Proceedings ^ fuhlic officer , — The 
proceedings of a public officer must be presumed to be 
regular j and if they took place long ago {e g , twenty 
years previously), it is not just to lequire proof of 
such circumstances as due service of notice Khan 
V, Bama Soondeeee Dossee . 25 W. B., 62 

% Mevenue cases — 

As in civil suits so m revenue cases all things must 
be presumed to have been correctly done It is not 
necessary to inquire into the instructions which reve- 
nue agents receive, and until the contx’ary is shown 
the parties must be held to have been properly re- 
presented and to be bound by the decisions. Ahsan- 
OLLAH V , Jesoda • . .28 W. B., 79 

3^ - Sale in execution 

for arrears of rent. — Where a tenure is sold in exe- 
cution of a decree for arrears of rent, and a certifi- 
cate of sale 18 granted by the Collector, it must be 
presumed that all the ordinary proceedings relating 
to the payment of the purchase money have been 
fulfilled. Fyazooddben Bhooxa c. Shemsen- 
NissA Bibeb , . . .12 W. B., 508 

See Eam Eekha Eor JbmaiAb « Gobine Doss 
B xEAaEE . • . . 15 W. B., 291 

4 , Transfer of case 

not recorded. — Where an estate which was subject to 
a mortgage was attached in execution, but was leased 
out to fresh tenants and under-tenants between the 
attachment and the sale ; and the case was trans- 
ferred from the jurisdiction of one Court to that of 
another, in some way which was not apparent on the 
record; and the lower Court ruled that the trans- 
fer was irregular and that the sale was void against 
the new lessees and under-lessees, — Keld that the 
lower Couit should have assumed that the sale trans- 
fer was regular and the sale good, and that all pro- 
ceedings after the attachment were of no avail against 
the judgment-creditors. Hosseina v. Jhamen 
S iNaH 25 W, B,, 323 

5, Irregularities in 

proceedings — WTiere irregularities had clearly occur- 
red in proceedings, the Court refused to piesume a 
person had been made a party and was therefore 
bound by them. Chowehex Mahomed Zehooeel 
Heq V, Mahomee Takoob . 23 W, B., 367 

" “Optimtis iHterpres rerum 

usus.’» 

See Laneloei^and Tenant— Ejectment 
— Gei^eeallx , 13 Ii, B., 41 


MAXIMS — continued. 

“Quod fieri non debet, faetum 

valet. 

See Cases eneee Hinee Law — Aeop* 
TioN— D octeinb op “Faotem valet'' 
AS EBGAEES AeOPTION. 

See Maeeas Towns Impeotement Aot> 
III OP 1871, ss. 61, 62. 

[1. Ii. B., 7 Mad., 65 

MBASTJBBMB3S-T OP LAITOS. 

See Appeal — Measeeement op Lanes. 

See Ees jeeioata — Estoppel bx Jeeo- 

MENT . . I. Ii, B , 3 Calc., 271 

[3 C. L. B., 74 

See Res jeeioata— Competent Coeet— 
Rbvenee Coeets. 

[I. Ii. B., 10 Calc., 607 

X, - — — “Jurisdiction .” — Valuation of 

suit — Beng. Bent Act, 1869, 37 — The word 
“jurisdiction" in Bengal Act VIII of 1869, section 
37, refers not merely to local j'unsdiction, hut also to 
jurisdiction as to value. Pbabbb Mohen Mookbe- 
JBB D, Raj Keisto Mookeejeb , 20 W, B., 385 

2. — — - Suit to measure 

land — Beng, Bent Act, 1869, s. 37, — A suit to 
establish a zemmdar's nght to measure land must 
be brought in the Court which would have had 
jurisdiction m a suit to recover such land. Sheeo 
SOONEEEBB DeBIA V. BeLOEAM GoOHO 

[24W.B.,423 

3 . — Bight to measure.— 

of estate. — Beng, Bent Act, 1869, s 37 (Beng, 
Act VI of 186\ s, 9), — Meld by the majority of 
the Court (Seton-Kaeb, J., duhitante) that a 
proprietor of an estate is entitled, under section 9, 
Bengal Act VI of 1862, to measure the lands of any 
subordinate tenure within the limits of his estates, 
whatever the character oi size of the tenure or the 
amount of rent paid in respect of it. Ren BahA- 
EOOB SiNG-H V. MelOOEEM TeWAEEE 

[8 W.B.,149 

4. ^ Zemindar — Beng, 

Bent Act, 1869, s 37 (Beng Act VI of 1862, s, 9), 

There must be some express restnetion before a 
zemindar can be piecluded from the benefit given 
him by section 9, Bengal Act VI of 1862, of measur- 
ing the lands in the possession of his ryots. OOMA 
Cheen Biswas v, Shibnath Bagohbb* 

[8 W. B., 14 

5. Proprietor in pos» 

session, — Beng, Bent Act, 1869, s. 27 (Beng. Act 
VI of 1862, s. 9) —Under section 9, Bengal Act VI 
of 1862, the proprietor who can claim to measure 
must be a proprietor in possession, and not a pro- 
prietor out of possession, although he may be able to 
prove his title. The only question which the Collec- 
tor has to try under that section is, which person is 
in possession, and his decision is final only as to 
possession and ndt as to titlo. The unsuccessful 
party has a right to sue m the Civil Court for a 
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declaration of his right. Kaiib Dass Epitdee o. 
EAMonriEB Dura . . g Ty. r.. Act X, 10 

e. 
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„ / , Hight of prO” 

Sent Act, 
Apropwetorofanestate or tenure has 
yigh| to make a general survey and measurement 
of the lands comprised in his estate, under the pro- 

ing that he IS in receipt of the rents, theie being 
nothing in law which prevents him from making 
such a survey or measurement as is contemplated 
merely because his estate 
® ^ number of tenure-holders 
The only excepted case is where there is a special 
^reement to the contrary Bbojbitdso Coomae 
Box u. Khishna CooMAE Ghosh i^oomae 

[1. L. E„ 7 Calc., 684; 9 C. li, E., 444 

°f <^olleotor.—Bl'ZTRZt'^Ao{ 

ma.s S7 (Beng. Act VI of 1862, s. p)._A CoUee 
tor’s jmisdiction to allow a measurement where 
propnetary right to the land is contested is not bar 
red by sections 9 and 10. Bengal Act VI of 1862 
he IS satisfied that the party seeking his assistance ff 
measure is in receipt of the rents the CoTcm 
. dis^ows the measurement on the ground that the 
apphcant is not in receipt of the S^ the p^tv 

ss’sr “■ “ iirl'i 

10^1 the lhovf®J®?“^ aoeordiagto sections 9 and 
lu ot tile above Act, which party was m receint n-P 
the rents, and under which of these sectiU Thfaf 
phcation for measurement had been made and to 
decide accordingly. Nundto Lall v. Smith 

[7 W, B., 188 

of the rents of an estate of tenuie has a riSit tn 
^ke a general si^ey and meamrement of th! land 

SssJ “ " ;«”A s 

Ahsanootlah t>. Kahib 


a 


. 25 W. B., 92 

prietor of land need only show that he is m undoubt 
ed possession of the property to entitle him to ask 

hs S‘TT°rwn® lum to mmme 

his land. Eaj Chuotbb Koy o Kishbn CHnuPBE 

[4 W.B.,ActX, 16 


M^ASDBEMBNT OB i.Airos,-Hightto 
measure— ooatiM.ed. -ivABai 10 

of the rents at the tune when he applies to measure 
SiBOAf'^' D™ia ®. Eam Hiphbb 

W. E., 331 


'»f’^^-—Beng. Beni Act, 1869, ss. 87, 88 (BeTg 
® — Sections 9 Ld 10 

embrace the case of a neighbouring 
^minto alleging to be wronged by the act of thf 
Collector or the measuring zemindar. His remedy is 
m a separate civil action. Peemessubbe Pees:^ 
Haeaiw SiK-aH Hijbeb Bfksh 

[2 W. K., Act X, 101 

12 , 


A* ^ Restraining of 

rxght of measurement, — Abandonment of rights of 
measurement to granfee.-^The abandonment to 1 
grantee of all rights of measurement as against the 
p^ots, with a view to resumption of lands withm the 
talook, does not apply to a measurement of the talook 
itself as against the grantee, and does not amount to 
a restraint of the right of measurement under Ben- 
Kebuxi Kishen Doss v, 
JAMINEB . , , . 6 W. B., Act X, 47 


13. 


ZiBssee under 
Court of Wards^Beng. Beni Act, 1869, s. 87 

*• lessee under the 

Bengal Act VI of 1862, to make a general suivey of 
the lands comprised m his lease. Waisoit & Co. 
o. Bhoohya Koostvae Naeaih Sinsh 

tW E., 1864, Act X, 106 


14. 


JPerson not in re- 


^ , js . AC ist tsiA’n in re- 

ceipi of rents.^JDispufed me,--Title,^Possession. 

Meoeipi of Where a person sues to have 

the assistance of the Collector to measure lands, of 
which he aUeges himself to be the proprietor by pur- 
chase, he is not entitled to have such assistance if his 
title is disputed, and if he is found not to have been 
in possession or m the receipt of lents from the date 
of his purchase. Dijeoa Chaeah Mazomdae t?. 
Mahomed Abbas Bhxjya . . 6 B. L, R,, 36i 

S. C. Dooeoa Chtjen- Doss «. Mahomed Abbas 
Bhooyah .... 14W.R.,399 

Upholdmg on appeal under the Letters Patent the 
decision of Glovee, J , m Dooega Chditdee Doss 
t?. Mahomed Abbas Bhooyah , 14 W’, R., I 9 .i 


m9, s37 (Beng Act VI of 1882, s 9).—Lahhxraj 
^nd.-Sechon 9, Act VI of 1862, gives no authontv 

^ ^ measure lakhirai land. 

GoiiAm; Khejfue v , Eeskieb & Co. 

[11 W, R^ 446 

16. 


j ” r- 7 y . ' ' ■ R^gbft of zemtn- 

Bent Act, 1869, s 37 {JBeng. 
Aoi VI of 1862, s. 9} —A zemmdaris not entitled io 
measure the lands of a lakhirajdar holding a rent-free 

SAHU V. SiAir DHfB Das 

[3 B. L. E., Ap., 27 : U W. E., 293 
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measttbeicesk'^i? oe iiAin:)S.-Eigiit to 

measure — continued. 

17. Beng. Bent Act, 

1869, s% 37 {Beng. Act VI of 1868, s. 9) — Lakhiraj 
land» — The defendant held land within the plaintiff's 
pntni, paying rent to the plaintiff, and also certain 
ia5fhira3 lands The plaintiff apphed to the Collector 
for permission to make a survey and measuiement of 
the lands of the putm. He was opposed by the de- 
fendant, who objected to any survey being made of 
the lakhiraj land. Seld, under Bengal Act VI of 
1862, sections 9 and 10, the plaintiff was not entitled 
to survey and measure the lakhiraj lands. Peasan'- 
STAMAXX Dbbi V Chanbbanath Chowbhey 

[2 B. L. B., S. IT., 6 : 10 W. B., 861 

18. Beng* Bent Act, 

1869, ss. 37 and 38* — Bight of co-sharers of goint 
undivided estate to measurement of land. — A share- 
holder in a 30 int undivided estate cannot bring a suit 
under section 37 of Bengal Act VIII of 1869 for the 
measurement of his share. Santieam Panja v . 
BYKtrjjTT Pan JAH 

[10 B. Ii. B.. 897 ; 19 W. B., 280 

ITor under Bengal Act VI of 1862, section 10, and 
Bengal Act VIII of 1869, section 38. MoonoOK 
ChANB MtTNDTJL U. MOBHOOSOODUN BaOHASPUTTY 

[10 B. L. B., 398, note ; 16 W. B., 626 

Mahomeb Bahabttb Mozoombae V. Eaj Kishen 

SlNG-H 

[10 B. Is. B., 401, note : 15 W. B., 522 

8HOEBNBEO MOHITN ROY V* BHTJGl-GI-OBtrTrY 
ChFEN GUNaOPABHYA 

[10 B Ii. B., 403, note : 18 W, B., 832 

Baba Chowbhey v. Abebooiween Mahomeb 

[I. L. B., 7 Calc., 69 

S. C. Bttpennessa Bibi Chowbeani V. Abeb- 
tTBBiN Mahomeb . . 8 O. L. B., 78 

Peabbb Mohun Mookeejeb V Raj Keisto 
Mooeeejbe . . .20 W. B,, 885 

19. - — Beng Bent Jot, 

1869, ss. 37 and 38. — Measurement of lands — Co- 
sfiarers — Notice cf intended measurement, — The 
words ^Hhe person claiming the right to measure" 
in section 37 of Bengal Act VIII of 1869, must be 
read as implying the sole proprietor or whole body of 
proprietors of the land for the measurement of which 
application is made. Where, therefore, there are 
joint proprxetois, the notice of an intended measure- 
ment of the lands must be a notice of aU the 3oint 
propiietors. It is not sufficient that one co-sharer 
should give notice, and make his co- sharers parties 
to the suit. See Santt Bam Banjah v, Bukunt 
Pang ah, 10 B* X. B., 397 19 TV. B., 280; Pearee 
Mohun Moohergee v BaJ Ktsio Mooherjee, 20 W. B*, 
885; and Moolooh Chand Mundulv. Modhoosoodun 
BaohuspuUg, 16 W B*, 126 : 10 B* L. B., 398, note. 
ISHAN Chundee Roy Bbsabubbin 

[5 O. L. B., 182 

20. — — — Beng* Bent Act, 

1869, s, 88 — Fractional proprietor -^Pqrties.-^A 
partt-proprietor of an esfate is *competent, under 
Bengal Act VIII of 1869, to apply for measurement 


MBAStJBEMENT* OF IiAITDS.— Bight to 

measure — continued. 

of its lands after making the remaining propnelora 
parties to the proceedings. Abboob HoSSBIN 
Labe Chanb Mohtan Hass 

[I. L. B., 10 Calc., 36 : 18 C. Ii. B., 828 

21 , .s. Shareholder.--^ 

Proprietor,-^ Am apphcant under section 10 of Ben- 
gal Act VI of 1862 must be the proprietor or the 
estate, and not merely a shareholder in the proprie- 
tary body. Moolook Chund Mundul v Modhoo 
Soodun Bachusputty, 10 B* I* B*, 398, note; 
homed Bahadur Mozoomdar v. Baj Kishen Singh, 
10 B* L* B, 4.01, note , Shorendro Mohun Boy v. 
Bhuggobutty Churn Gungopadhya, 10 B L B., 403, 
note, followed. Baba Chowbhey v* Abeboodbeen 
Mahomed . . . I. E. B., 7 Calc*, 69 

S. 0. Rupennessa Bibi Chowbeani v. Abbb- 
bbbin Mahomeb , . 8 C. Xj, B., 73 

22, Liability to measurement. 

- — Beng* Bent Aei, 1869, s. 37 4JBeng Act VI of 
1862, s. 9). — Smt against different defendants*— 
A single suit simply to measure lands may he 
brought under section 9, Bengal Act VI of 1802, 
against several defendants, although their rights 
and tenures are different, Shtjsheb BhoosuK Ba- 
NBEJBB V . NtTBOOOOMAB CHATTEEJEE 

[8 W. B., 94 

23 , — Beng* Beni 

Act, 1869, s. 37 (Beng. Act VI of 1862, s. 9).^ 
Purchaser of subordinate The purchaser of 

a subordinate tenure who did not enter his name in 
the talookdar's serishta, and whose tenure, therefore, 
was not wholly disconneoted from the estate to 
which it had been 3 oined, is liable to have his lauds 
measuied under section 9, Bengal Act VI of 1862. 
Twbebie V * Ram J^Iaeain Doss , 9 W, B., 151 

24, Applicatfon for measure- 

ment, — Beng. Bent Act, 1869, s. 38. — Bight to 
measure — Without a special application made by the 
proprietor, under Bengal Act VIII of 1869, section 
38, neither Collector nor Judge has any light to as- 
certain or recoid tenures or under- tenures of persons 
mterested otherwise than as occupants. Kabeb 
Hath Chttokeebutty v. Rbiby . 24 W. B., 272 

25, — — Beng. Bent 

Act, 1869, s 38 (Beng Act FI of 1862, s* 70).— 
Section 10, Bengal Act VI of 1862, contemplates the 
case of a proprietor of an estate who, by reason of in- 
ability to ascertaih who are the persons liable to pay 
rent to him, is unable to measure his estate ; but not 
that of a putmdar who knows who is liable to pay 
rent to him, and whose attempt to get the (Jollcctor's 
assistance in a minute measurement of the lands held 
by each of the ryots is simply with a view to harass 
and oppress them. Hwaekanath Chitokeebutty 
V * Bhowanbb Kishoe® Chuoeeebvtty 

[8 W. B*, 12 

26* Beng. Rent 

Act, 1869, s* 38 (Beng. Act VI of 1862, s 10).— 
A party applying under section 10, Bengal Act VI of 
1862, IS entitled to measure only such lands as are 
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aOJASTTBEMEira? OP LANES.-AppUoa- 

tion for measurement— 

comprised m his estate, and for which he is entitled 
to ^ceiye rent; he is not entitled under cover of that 
section to measure lands not comprised m the estate 
which he has purchased Khugendeok-ath Mtrn- 
HOK V. Kaktbe Bam Paul . 14 W. B. 368 


27. 


Seng, Sent 


, jaenq, j£e 

Mt, 1869. t. 38 {Beng. Act VI of 1862, 10).— 

Section 10, Bengal Act VI of 1862, contemplates 
possession by the receipts of rents for those lands of 
which the measurement is appUed for. PtrBBBJAit 
Khaioon ®. Bxktot Chvndbb CHTOKBEBTTTrr 

[7W.B.,96 

28. T» 

Act, *1869, s. 38 {Beng, Act VI of ISS^fs W).^ 
Comhnahon of rgots to withhold information,-^ 
Where yyots combine to withhold from the landlord 
information req[uisite to enable Hm to collect bis due 
rents, one suit may be brought against a number of 
them, under section 10, Bengal Act VI of 1862, for 
measurement and ascertamment by the Collector of 
the details of the tenures of each ryot. Solano v 
SoobeonBoy , . , ew.B.,ActX,4 

OQ 

1 ‘ "Necesearv 

apphcant under section 10, 
bft V of 1862, must first prove what steps 

he ^ taken to obtain the knowledge of the tenures 
m his estate, and that he is unable to measure be- 
cause be is unable to ascertam them. If his aver- 
ments are objected to, and the CoUector proceeds 
proceedings are mvahd and 
without ]uns*ction. An appheant under the above 
proprietor of the estate, and not 
proprietary body. Maho- 
mbd Ba)^om Mojoomdab « Raj Kishbit Sura 
[15 W. E„ 622 : 10 B. L. E., 401, note 

Act, 1869, s. 38 (Beng. Act VI of mzfs. fo) — 
Bnhanoen^nt of retd and resumption of rent-free 

j'-SSS, was in- 
tended to Msist a proprietor to measure the lauds 

Sr, ; » cauuot ascertain who 

the ryots are, wtat lands are m their occupation, and 
what rents they have to pay, hut not to enable him 

&ee lands by throwing the onus on the lakhiraidar 
to prov e his rent-free holdmg. Shaeoda Peesh* n 
QAiraooES^ c Raj MoHtrjr Kov , 18 ‘W. E., 166 

Necessary evi^ 

. -OO 1 


SL 


dence-Beng Act mi of MSo", 
propnetor in possession as /ticf^^ propneto'for 
the time being, standing in the shoes of thrprome! 
tor, cau apply under Bengal Act VIII of 18fiQ 

..»»i »«,„ 33 „ 


I^ASEBEMEira? OP LAMUa-AppUca- 

tion for measurement— £?o»25iwwei^. ^ 

by the Collector or by the Civil Court. Jamaiood- 
DBBir Hossmir ®. Ramadhin Missbe 

[24 W. E., 831 

Affirmed on appeal under the Letters Patent 

[25 W. E, 188 

82. 


i , Sight of auction- 

purchaser to measure, — Beng, Act Till of 1869 
s, 38, — Where an auction-purchaser at a sale for 
revenue applied, under Bengal 
Act yill of 1869, section 38, for measurement of to© 
purchased estate, and no objection was made m tbe 
tot instance on tbe score of ability to measure bv 
tbe ryots. Meld that the applicant's right to mea- 
sure was undoubted. Ser Glotee, *7 —A zemindar 
cannot msist upon a measurement simply by alleging 
n^bihty to measure, but must, in ordinary circum- 
stances, prove such inability. Abbool Baeeb v, 
ITittyanunb Koondoo , . 21 W. R., 103 

83. 


fo/?o /« Beng. Bent Act, 

1869, s, 38 {Beng, Act VI of 1862, $, 10) -Sower 
of revenue officers SQction 10, Bengal Act VI of 
1862, merely empowers revenue officers to decide 
what rate of rent the tenant of a particular parcel of 
land has been paying, and does not empower them to 
declare that rent at a certain rate shall be paid sim- 
ply because rent at that rate has been paid by the 
tena^s of neighbouring lauds. Anxtnt Manjhee v. 
Joy Chttnuee Chowbhby , , 12 W. B,, 371 

Sebe Missbe n , Ceowdy . , 16 W. B., 243 

34 . 


ifcu f of 10).— Duty 

Of Collector —Bate Of rent. Determination o/.— The 
Collectoris duty under Bengal Act VI of 1862, sec 
tion 10, IS to ascertain tbe actually existing rates of 
rent payable by the ryot to the zemindar he has no 
jurisdiction to assess the rent at enhanced rates, 
Cbowby r Omeao Singh , . 22 W. B,, 476 

Bttttoo Singh t?. Ceowby 

[22 W. B., 477, note 

I^EBM Chand Sahoo 0, Kam Gholam Singh 

[24 W. R., 424 

35. 


if^r 17 9f 1S62, s. 10) --Power 

of Gollector^Question of title— O ti an appbcation 
to measure the lands of a particular estate, the Col- 
lector IS not empowered by Bengal Act VI of 1862 
to determine summarily the character of every hold- 
ing upon that estate, but only to inquire bow and bv 
whom every portion of land therein is held, and what 
rent is payable m respect of such land. In tbe 
event of a CoUector recording that particular tenants 
claimed to hold as mokurraridars, a Civil Court 
would have jurisdiction to determine a title on which 
a cloud had been cast by his proceedings. Wise v, 
LakhooKhan . . .ilw.E.,50 

Bower of Col- 
Bent Act, 
■Under 


36. 


°f rents.— aenq. jti 

JS69, j. 38 (Bengi Act PX of 1868, s. 10).— under 
the above section, the Collector is not entitled to 
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3SCEASIJIIEM1535TT OF LAITOS. --Applica- 
tion for measureinent — continued, ^ 

assess the lents at what he consideis to he fair and 
reasonable rates from the rents pievailmg m the 
neighbouring piopeities, but is only authoiised to 
ascertain for the landlord what the existing condi- 
tion of his estate is, what are the measurements, 
what the names of his tenants, and what the rents 
they are paying Anunt Man^Jiee v, Joy Ckunder 
Chowdliry, 12 TT. E ^ 371, followed. In a suit for 
rent by one co-sharer, the plaintiff claimed that the 
rent should be calculated at the rate fixed by the 
Collectoi, in a proceeding held by him under section 
10 of Bengal Act Yl of 1862. It appeared that 
the defendants had not had notice of the proceeding, 
and that the Collector had ascertained the ratefiom 
the rents paid in the neighbounngpropeities JELeld 
that the proceedings of the Collector weie in*egulai, 
as he had acted without 3 urisdiction, and that they 
were not binding on the defendants for the purpose 
of showing the rate at which rent was payable by 
them. Baca Chowbhex v Abbdooddeen Maho- 
med I. Ii. B., 7 Calc., 69 

S C. Bupeknessa Bibi Chowdeani v, Abbd- 

UDDiH Mahomed . . 8 C. Ii, B., 73 

37 . Fixing rates of rent . — Duty 

of Collector — Eeng Act VIII of 1869, s 38-- 
Finality of froceedmgs, — In a suit in which defend- 
ant had admitted his tenancy but had disputed the 
amount of the rent claimed by plaintiff, and plaintiff 
had not made a special application to the Collector, 
under section 38, Act VIIX ot 1869, for the determi- 
nation and recoid of tenures, under- tenures, and 
rates of rent in the land in suit, — Reid that, in the 
absence of any special order of tlj^ Collector fixing 
the lates of rent, there was no legal order wdiich 
could be considered final, and the mattei was open to 
the Civil Court Jamadooddeek Hossein v Rama- 
DHEEN Missee . . ... 26 W. B., 136 

Affirming on appeal under the Letters Patent, S C. 

[24 W. B., 381 

38. — Duty of Collect 

tor. — Beng, Bent Act, 1869, s 38. — Delegation of 
powers hy Collector to Ameen — In a suit under sec- 
tion 38, the Collector cannot delegate his powers to an 
Ameen or accept absolutely without reservation the 
whole repoit of that officer, and ordei assessment in 
accordance with the rates found by him , such report 
being only a part of the evidence to be taken into con- 
sideration. Shetxjd Shaikh Hills 

[24 W. B., 184 

39. — — Ameen deputed 

to measure. Duty of Seng. Rent Act, 1869, s. 38 
{Beng Act VI of 1862, s. 10) — ^An Ameen deputed to 
make a measurement under the provisions of section 
10, Bengal Act VI of 1862, is bound to recoid the 
state of things as actually existing, and has no business 
to record what he thinks ought to be the rates. If, 
however, the Ameen, or the Collector superintending 
his proceedings, does any act not in conformity with 
this section, the remedy for any party dissatisfied is fco 
appeal to the Civil Court within the time and in the 
manner prescribed by Act X of 1&59. Bala Tha- 
Kooa V. MEaHBHEK SxNm • 14 W. B,, 269 

U1 


MEASUBEMENT OF IiAOTS,— Fixing 

rates of rent — continued. 

40 ^ Beng. Aset VIII 

of 1869, s 38. — Bower of Collector — Where an ap- 
plication IS made to a Collector under Bengal Act 
YIII of 1869, section 38, for the measurement of cer- 
tain lands without any “ special application to him to 
deteimme the rates of rent, any pioceedmgs regard- 
ing the lates of rent are inadmissible Ceowbt v. 
PooBHH SiHOH . . . 22 W. B., 480 

4.1. Besistance to measurement. 

— Bight to intervene — Intermediate tenant. — Beng. 
Rent Act, 1869, s 38 {Beng Act VI of 1862, s 10). 
— The fact of a measuiement and jummahundi having 
been effected undei the provisions of Bengal Act VI 
of 1802, section 10, cannot depiive an intermediate 
tenant of the right of intei veiling under Act X of 
1859, section 77, nor is the mtervenor deprived of 
that protection, even though Act X no longer exists. 
Mudhoo Soodxth Shaha v. Gopal Shaikh 

[22 W. B., 508 

42 ^ * Interference hy 

third piirty. — Duty of Collector. — Beng Bent Act, 
1869, s 38 {Beng Act VI of 1862, s. iO) —Where 
the progress of a measurement undci section 10, Ben- 
gal Act VI of 1862, IS intcrfeied with hy a thud party 
claiming the land, the proper couise foi the Collector 
IS to hold his hand, leaving it to the parties to seek 
their remedy in the Civil Court He cannot, however, 
make any ordex -which will prevent tlie mtervenor 
coming in under section 77, Act X of 1859. Wise 
Baesbb Shaha . . . . 16 W. Bi, 61 

43 . Objections to measuremeut. 

—Beng. Bent Act, 1869, s. 38.—Boiver of Collector 
in dealing with objections to measurement . — Queer e, 
— ^After having commenced proceedings under sec- 
tion 38 of Bengal Act VIII of 1869, has a Collector 
power to lefer some of the objections taken to one 
Deputy Collector and some to another ? Ombd Ali 
V. Hitgdxanhnd Roy . . . 24 W. B., 171 

44 . — Beng Bent Act, 

1869, 38 {Beng. Act VI of 1862, s 10) —Qhjec^ 
iions to measurement proceedings — Wheie a mea- 
surement undei Bengal Act VI of 1802 was completed 
without any objections having been made to it hy 
the ryots while in piogiess, it was held that it was 
not competent for the Judge in appeal to set aside the 
pioceedmgs on objections made subsequently Go- 
iiiroE Hishobb Aohaejbe V, Kesha Majheb 

[15 W* 23 

45 . - — — ' — Measurement of 

chur lands according to agreement. — Effect of error 
as distinguished from fraud. — Omission to object to 
measurement at time it was taTcen. — ^A superior owner 
of chur land, and his tenants, who held it in “ howla- 
dari'^ tenure, agreed, with reference to alluvion and 
diluvion, that the chur should bo measured from time 
to time, on notice, and that unless the tenants should 
give a separate “ daul kabuliat ” for the land found 
to be accieted, the superior owner should take posses- 
sion of it. A measurement by the superior ownei was 
made on notice to the tenants, and bond fide , but it 
was incorrectly made,— the tenants, however, raising 

6 F 
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M15ASITBEB053SP3? OF XiAKTOS. - OTbjec- 

tions to measxirement— 
no obiection at tlie time. Tliey, afterwards, when a 
suit was brought against them by the superior owner 
for possession of alleged accreted lands, set up the 
defence that the measurement had been made in their 
absence and was incorrect.^ Seld by the Privy Coun- 
cil that the tenants could not defeat the suit merely 
on the ground of the incorrectness of the measure- 
ment, there being no fraud; hut that they were not 
entitled to ash the Court to decide what the amount 
of the property was which the plaintiff was entitled 
to recover. Ai*iMtrj>i>i 'o* KaIiI Kbishfa Taq-obe 
[I. Ii. B., 10 Calc., 805 

40 , — Measirrement of waste 

lands.— Rent Act, 1869, 38^J8eng. CmoiI 

Courts Act (FI of 1871)^ s. 2:8.— An ap- 
phcation for the measurement of a whole estate 
under section 38 of Bengal Act VIII of 1869 cannot 
he granted where waste lands in that estate have 
been brought luto cultivation by various ryots, and 
the landlord is unable to ascertain which of the ryots 
have appropriated such waste lands as part of their 
jotes. Before a measurement can he ordered under 
that section, it is necessaiy to establish by evidence 
the facts set out in the petition for measurement; 
and to show that the lands sought to be measured 
are inowa, but that the tenants liable to pay rent 
in respect of such lands are unknown. LaljiA 
Chbpi Daii u. Bamdhtjiti Gopb 




• Measuremeint of ditir lands. — 


AecreUon to tenure. — Measurement made %n absence 
of tenants —Notice . — ^Where a kahuhat stipulated 
that on the accretion to a certain howla of any new 
cultivable chur, a fresh measurement should he made 
of the chur and howla, and that excess rent should he 
paid for the excess land at a stipulated late up to five 
drones, and at pergunnah rates for the residue . in de- 
fault thereof rent to he reahsed according to law, or 
service made on the tenants of a notice “requiring 
them to take a settlement of the excess land, and to 
file a kahuhat and fixing the time at fifteen days,” 
otherwise the excess land to be settled with others, — 
the kabuHatdar measured the howla and accreted chur 
without notice to the tenants and in their absence, 
then served on the tenants a notice thereof, and of 
the increased rent demanded, requiring them to ap- 
pear within fifteen days and file a kahuhat for the 
said amount and rent, or that he would take khas 
possession. In a suit, amongst other things, for as- 
sessment of rent of the excess land , — Seld that the 
tenants were not hound by the measurement made by 
the kabuhatdar in their absence. Bam Coomab 
Ghose r. KatjI Kbishna Tagobe 

[L. B., 13 I. A., 116 : 1. It. E., 14 Calc., 99 


MEASUBEMEHT OF I* AITOS. - Proc6- 
dure— continued. 

upon inquiry and proof of his alleged inabilaty. 
Where an order has been passed by tbe Civil Court 
under section 38> atid the Collector has upon that 
order made his decision, ryots aggrieved by the deci- 
Sion ought not to appeal jointly^ hut separately under 
section 39 of the Act, Mahomed Bahadoor Mojoom^ 
dar V. Bag kishen Singh, 10 JB. X. B., 40 {note)* IB 
W. B, 622, followed. Laioo Sibkab d. Joott 
Kishobe Aobabjea . • 13 C, Ii. B., 203 


49. - Broof of conduct 

of proceedings %n accordance with Act, — Bang. 
Bent Act, 1869, s. 38 (Beng. Act VI of 1862, s, 
10). — Broceedings of revenue officers, — Ber Jackson, 
J . — ^The High Court will not hold any person hound 
by the finding specified in Bengal Act VI of 1862, sec- 
tion 10, unless it is shown beyond a doubt that the 
proceedings of the revenue officers referred to have 
been conducted in strict accordance with the terms 
of that section. Dinobitnbhoo Chowphbt v. 
Dinonath Mookebjee . . 19 W. B., 168 

50. - - Notice. — Beng. 

Bent Act, 1869, s, 38. — Bx parte orders. — Broceed^ 
%ngs for meamremeni of land,— In proceedings * 
under section 38 of the Bengal Rent Law, Act VIII 
of 1869, the Collector should, as a rule, pass no order 
ex parte without previously giving timely notice to 
the other party or parties sought to he affected by 
the order. Iir the matteb op the petition op 
Pbotap Chitndeb Ghose. Kaelt Chhbn Dtjtt 
V. Pbotap Chitndeb Ghose“ 

[I. I,. B., 8 Calc., 848 : 12 C. L. E., 407 

5L r^' - Notice. — Mecr* 

surement of lands in Order to enhance. — Notice of enc- 
hancement. — Act X of 1859, s 26, — An undei -tenant 
or ryot is not hound by a measurement under Act 
X of 1859, section ^6, made in his absence, unless 
he has received notice. Jahttb Chttndee Haebab 
V. Etwabeb LtrsHKUE , . Marsh., 498 

S. C Etwaeee Lxjshkitb i?. Jabub Chtjnbeb 
Haebab • . . , 2 Hay, 699 

52, — - — - — Notice. — Khasra 

or appraisement of land — Bannabundi tenant — Bre- 
senes of tenant. — Notice to tenant of khasra. — In a 
suit for rent, where the quantity of land for which 
rent is claimed is in dispute, and the landlord pro- 
duces as evidence a khasra or appraisement of the 
land, it IS not necessary for him to show that the 
estimate was drawn up in presence of the defendant 
and was acknowledged by him ; it will he sufficient 
if the defendant (a dannahundi tenant) had notice 
when the khasra was about to he made Hubee 
Nabain Sin^h V. Bee JEST Jha .24 W. B., 126 


43 ^ Procedure, — Inquiry and evi» 

dence as to inahihiy to ascertain tenants. — Beng. Act 
VIII of 1869, ss. 38, 39. — Appeal from order . — 
Separate appeal . — The Court to which an application 
under section 38 of Bengal Act VIII of 1869 is 
made on the ground that the applicant is unable to 
ascertain who are the persons liable to pay rent, 
ought not to make an order in his favour except 


63. Attendance of 

witnesses,— Inquiry. — Beng. Bent Act, 1869, ss, 
38, 40 — Order that tenures have lapsed — The 
Collector, in proceedings foi measurement of lands 
under section 38 of Bengal Act VIII of 1869, cannot 
he said to have made a “due inquiry,” and theiefore 
should not make an ordep under that section that the 
tenures have lapsed, until he has made use of all the 
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aiBASlTEEMElTT OE LANDS. -Prqce- 

dttre — continued* 

powers given him by section 40 in order to procure 
the attendiince of witnesses. Madhttb Doss Jo* 
GENa>Eo JSTath Eor 

[I. L. E., 6 Calc., 678 : 8 C. L. E., 38 

Might to appeal* 
39 — According to 


64. 


•^Beng,Ment Act, 1839, ss* 38, ^ 

the procedure prescribed in Bengal Kent Act VIII 
of 1869, sections 38 and 39, until the Collector has 
entered upon his inquiry there is but one party con- 
cerned, and no proceeding in the shape of a suit or 
appeal can find place until after the Collector has 
completed his measurement and record. Ceowdy 
n. GoBUEDHtrif Roy . . . 22 W. R., 491 

65. Appeal, — JBeng. 

MentAot, 1839, $. 38 {Meng, Act VI of 1862, s, 10)* 
— Ohjechon to measurement. Time for , — In order to 
object to the proceeding of the Collector under 
section 10 of Act VI of 1862, the proper course 
for the lyot is to appeal to the District Judge, and 
not wait until the zemindar brings a suit for arrears 
of rent on the basis of the rate fixed by the Collector. 
Hueey SAifK,XTB Patwaei p* Radha Chowdhooey 

[25 W, B., 346 

66. Decision of CoHeetor.— JRe- 

conmd&ratxon of order-^-MigU of appeal , — The deci- 
sion of the Collector referred to in section 39 of Bengal 
Act VIII of 1869 must be taken to include any 
order made under the pi seeding section in the course 
of proceedings before him, and the provisions m the 
latter section for obtaining a reconsideration of any 
order does not deprive any one of the right of appeal. 
Rashbehaey Ghosb p* Baeeoba'^^eosai) Mookho- 
babhya . • . , 7C.L, B.,380 


57. 


Standard of measnreinent. 


---Beng* Rent Act, 1869, s* 41 (Beng, Act VI of 
1862, s II).— Under section 11 of Bengal Act VI of 
1862, the standard pole of the pergunnah is the 
standard to be used in the measurement of lands 
sought to be assessed either under kabuliat or other- 
wise. Macjeciktosh V* Watson 

[3 W. R.,^ AeVX, 123 


58. 


• Beng, Bent Act, 


1869, s, 41*-- Standard pole of measurement,— The 
standard pole of measurement alluded to in section 41 
must mean a standard ofiicially known,— , known 
to the Collector. Shetul Shaikh v, Hibls 

C24W.B.,184 


59. 


Bower of Col~ 


~ ^ — — jTiJ'WGr Of C/Oi- 

Uotor,— The Collector is the depository of the stan- 
oard pole of each pergunnah,- and it is exclusively 
within his province to declare what the standard of 
^ch pole IS. Taeuoknath Mookeejbb p* Mbydeb 

, . . 6 W. E., Act X, 17 


60. 


Bower of Col 


Jfower c 

lector to determine Standard of measurement.— neng* 
Bent Act, 1869, s 41 (Beng. Act VI of 1862, s. 11). 
^In an application for assistance to measure the land 
? n section 9, Bengal ACt VI of 18$2, the 

Collector has no power under section 11 to fix with 


III 


lOJASDRElMWa? OP DAMBS.— Standard 
of measurement— continued, 
what pole the measurement is to be made, but such 
questions are to be reserved for after-proceedings, 
when any action is taken upon the result of such 
measurement. Ramanath Raehit p* Mttohieam 
Paeamanik . • *• . 3 B. Ii. R., Ap., 63 

S. 0. Romanaxh Rakhbbt p* Dhooehbb *Sham 
Bhooya . . . * U "W. R.» 510 


61. Bower of OoU 

lector, — Beng, Rent Act, 1869, s* 41 (Beng, Act VI 
of 1862, s, 11 ), — The Collector has no jurisdiction in 
an application by the zemindar under section 9, 
Bengal Act VI of 1862, for assistance to measuie the 
holding of hia ryot, to fix the standard of the pole 
with which the land is to he measured. SemUe , — If 
the application had been undei section 10 of the Act, 
the CoUectoi would have had jurisdiction to declare 
the length of the standard pole. Braja Kishoe Sen 
p. Kasim Abi . . . 3 B. D. R., Ap,, 78 

S. C. Beojo Kishobk Shin p* Kassim Ali 

[U W. R., 662 

62. — Bower of CoU 

lector — Beng Rent Act, 1869, s 41 (Beng* Act VI 
of 1862, s* ll),—Ber Kemp, Phbae, Mittbe, and 
Hobhottse, JJ * — ^When the right of a proprietor to 
make, under section 9, Bengal Act VI of 1862, a 
measurement of a tenure, is disputed, solely on the 
ground that the pole with which the measurement is 
attempted to be made is not the standard pole of 
measurement of the pergunnah, as provided in section 
11, and the parties are at issue as to what is the 
length of the standard pole, the Collector has juris- 
diction to inquire into and decide as to the true 
length of the standard pole. Couch, O, J*, and 
Baybey and Jackson, JJ,, contra. Manmohini 
Chowbhbain p. Peemohanb Roy 

[6 B. I.. B., 1 ; 14 W. R., P. B., 4 


63 . — Bower of Judge 

on appeal , — A Judge on appeal has power under sec- 
tion 9, Bengal Act VI of 1862, section 9, to declare 
by what standard measurements aio to bo made. 
Mackintosh p, Koybas Chundbr Chatteejbr 

[W. R., 1864, Act X, 59 

64, - Beng,* Rent Act, 

1869, s, 41 (Beng, Act VI of 1862, s. 11). — Measure 
%ng-rod of A.— Section 11, Bengal Act VI 

of 1862, does not preclude the use of the standard 
measuring-rod of atuppah. Suebanunb-Pandey p. 
Ruchia Panbby , . 4 W, R., Act X, 32 

MBDICAIi EXAMIMATIOlSir. 

See Hindu Law — Maebiaoe— Restraint 
ON, OE Dissolution op, MAEBtAOB. 

[I, L. B., 1 AH., 649 

MEBICAIi OPPIOBB, 

Remuneration for professional attend- 
ance . — ^The amount of remuneration for the profes- 
sional attendance of a medical of6.cer on the family of 
a public servant, in the absence of an express agree- 
ment, should be defcermmed with reference to the cir- 
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MEDIOAIi OPFICER— 

cumstanc^s m each case, and the principle adopted 
by the Judge in estimating the amount, that lefer- 
ence must be had not only to piesent means hut 
to prospects, without considering othei matters, was 
not correct. Seld, under the circumstances of the 
case, that one fifth of the monthly income of the 
defen^nt was the fair amount to which the plaintiff 
was entitled for his professional attendance for the 
year Kawlins v, Danieii . . 2 Agra, 56 

MEMORANBtTM OP APPEAL, RETTTRIS’ 
OP, FOB COBBECTIOlSr. 

See Civil PEOCEDintB Code, 1882, s 543 
(1859, s. 336) I. L. R.., 1 All., 260 

See' Limitation Act, 1877, s 4. 

[I. L. B., 1 AU., 260 
I. L. B., 2 All., 875 

MEMORAISTBITM OP ASSOCIATIOZST, 
lyCATEBIAL*^ VARIANCE IN— 

See Company— Abtioles op Association 
and Liability op Shaeeholbers 

[I. L. R., 1 Bom., 320 

MERCHANT SEAMEN’S ACT (ACT I 
OP 1850), s. 83. 

17 4* 18 Viet , <? 104, 248 (els 1 

and 2), 288 — Mei chant Shipping Act, 1854, — 4S and 
44 Viet , c, 16 s to — Merchant Seamen* s (Payment 
of Wages and Rating) Act, 1880 — Imprisonment for 
deurtion , — The amendiaent of clauses 1 and 2 of 
section 243 of 17 and 18 Victoria, Cap. 104, hy 43 and 
44 Victoria, Cap 16, section 10, does not affect the 
liahihty of seamen in Calcutta to imprisonment for 
offences under section 83, clauses 1 and 2 of Act I of 
1869. Beuoe r Ceonin . I. L, R., 12 Calc., 438 

MERCHANT SHIPPING ACT a7 & 18 
Vict, c. 104), ss. 43, 06. 

1 , Non-registration of ship.— 

fetter creating charge on ship, — A letter, purpoit- 
ing to create a charge on a ship, was not registeied 
as a mortgage under the Merchant Shipping Act 
The ship noc having a Biitish register, it was held 
that the letter created a valid charge on the ship. 
Shib Chttndee Doss v. Cooheane 

[Bourke, O. C., 388 

% AXtSiOhment^—Mortgagee 

— Power of sale, — An attachment on behalf of the 
rights of the mortgagor of a ship will not debai the 
mortgageefiom his power of sale undei the Merchant 
Shipping Act. Ahmed Mahomed v Ahhin 

[1 Ind. Jur., N. S., 95 

3 ^ Shipping Master, Power of. 

» — Discharge of seamen with consent of captain and 
men,-^Rcgnlations of Board of Trade — Where the 
captain of a ship consents to the discharge of a sea- 
man, who also desires to be dischai ged, the Shipping 
Master has no discretion in the matter, hut is hound 
to sanction the discharge of the seaman under the 
piovisions of the Merchant Shipping Acts of 1864 


merchant SHIPPING ACT (17 & 18 

Vict., e. 104), ss. 43, 66 .— Shipping Mas- 
ter, Power of ^continued, 

and 1862, and the Regulations of the Board of Trade. 
Beg-, V Shipping- Master op Calcutta 

[I Ind. Jur., N. S., 371 

ss. 53, 55. 

See Ship, Sale op — 

[2 Ind. Jnr., N. S., 251 
1 Ind. Jur., N. S., 363 

— — S. 2Xyi , ’^Discharge of seaman , — - 

Power of Shipping Master, Bombay — The Shipping 
Master of Bombay has a discretion vested in him of 
refusing to sanction the discharge of a seaman 
shipped from a foreign port whose ai tides have not 
expired, though the seaman consents to such dis- 
charge. In EE Lewis . . 6 Bom., O, O., 42 

s. 24B,—Act I of 1859, s, 88, cl, 5 — 

Disobedience of commands by sailors — The Mer- 
chant Shipping Act, 1854, 17 and 18 Victoria, Cap. 
104, section 243 (5), has no application to Biitish 
India The Act applicable to cases of continued vulf ul 
disobedience of lawful commands by sailors is Act 
1 of 1859, section 83, clause 5 (c). In the mattee 
OP THE petition OP Reaedon . 8 Mad., 85 

1. (IV of 1876), ss. 3, 6 , 6 , 7, & 

18 — Jurisdiction, Admiralty Cowts — Board of 
Trade certificates — Incompetency or misconduct 
of holder — Statement of grounds, — The powers con- 
ferred on Courts of Admiralty hy section 5 of Act IV 
of 1875, of investigating charges of incompetency or 
misconduct againg^t the holders of Board of Trade 
certificates, is totally distinct from the power of 
inquiry into wrecks or casualties conferred on tribu- 
nals by the same Act. It is not correct to say that 
all the sections in chapter II of Act IV of 1875 
subsequent to section 5 apply only to inquiries under 
that section , nor that the Courts mentioned in that 
section are the only Courts that can cancel a Board 
of Trade ceitificate, or report so as to enable the Local 
Government to cancel its own certificate A special 
Court inquirmg into a casualty undei section 3 has 
powei, if aU the piovisions of the Act are duly com- 
plied with, to cancel a Boaid of Trade certificate, 
or to make a report to the Local Government, upon 
which the Government may cancel its own ceitificate 
undei section 18 In investigating charges of incom- 
petency oi misconduct under section 5 of Act IV of 
1875, it IS not necessary, m oidei to give the Court 
juiisdiction, that such incompetency or misconduct 
should have occuired on or near the coasts of India 
What IS a sufficient “ statement of grounds,^' within 
the meaning of sections 6 and 7 of Act IV of 1875 ? 
In be The ‘‘Ava” and the “Brenhilda.” Gov- 
EENMENT OP BbNQ-AL D, WhiTTAED 

[1. L. B., 5 Calc., 453 : 5 C. L. R., 807 

— — 0 , 5 , — p^Qof of Doard of Trade aerti-^ 

ficaie — An investigation under Act IV of 1875, sec- 
tion 6, into charges of incompetency or misconduct, 
cannot proceed unless the person whose competency or 
conduct is to be Ihquiied into has been proved to he 
the holder of a certificate gi anted hy the Board of 
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MERCHAKT SHIPPOTG ACT (1^ of 

1876), s. 5 ■—continued^ 

Trade In the matteb oe a ooeeision between 
THE “AVA’^ and the “BeENHILDA” 

[I. Ii. R., 5 Calc., 568 : 5 C. Ii R., 831 

MERCHAISTTS, liAW OP— 

See Enq-eish Law . 18 "W. R., 420 

MERGER. 

See Exeotttion oe Deceee— Application 
POE Execution and Powees op Codet. 

[I. E. R., 7 Calc., 82 

See Cases under Mobtq-aq-e— Sale op 
Moetoag-ed Property — Pueohasees 

X, Poetrine of merger. — Ap^hca- 

hility of, to mofussil of India — (^iimre, — Whethei tlie 
doctiine of meigei applies to lands m tlie mofnssil in 
this coimtiy Woomesh Chundbr Goopto v Eaj- 
narain Roy . . . .10 W. R., 15 

It does not. Savi Punch an un Roy 

[25 W. R., 603 

2. Collateral securities.— 

sory note — Mortgage — Regisiration> Act {XX of 
1866), s 52 — J3. executed and delivered to .<4 a 
promissory note, which was specially registered under 
section 52 of Bengal Act XX of 1866 On the due 
date of the note, A renewed the note in consideia- 
tion of R securing the debt by assigning to him, by 
way of mortgage, his (R V) interest in certain land- 
ed property. Meld that A. could proceed m a sum- 
mary way upon the note, notwithstanding the mort- 
gage. Ramgopal Law -r. BlA'^uiere 

[1 B L. R., O. O., 86 

3 ^ Purchase by putnidar of ze- 

mindari rights. — Cessation of rent as putnidar — 
The putnidar of a mehal which formed a portion of a 
zemmdari purchased the zemmdari rights m the 
mehal From the date of his purchase he paid no 
rent as putnidar. Meld that he could not set up 
his title as putnidar against his zemmdari co-sliareis 
m a suit bi ought by them for contiibution. Peo- 
SUNNO Nath Roy Jogut Chunder Pundit 

[3 C. E. R., 159 

MESNE PROFITS. 

Col 

1. Eight to, and Liability por— , 3814 

2. Assessment in Execution and Suits 

POE Mesne Peopits . . 3823 

3. Mode op Assessment and Calcula- 

tion 3832 

See Cases under Decree— Construction 
OP Decree — Mesne Pbopits, 

See Cases under Decree— Form op Decree 
— ^Mesne Peopits. 

See Hindu Law — Stridhan— Description 
AND Devolution op Stridhan. 

, [3 B. X.. R., A. 0., 121 

See Cases under Interest — Miscellane- 
ous Cases— Mesne Profits. 


MESNE V'B.O'EVSIS— continued. 

See Cases under Limitation Act, 1877 
ART 109 

See Right op Suit— Mesne Profits 

[1 Ind., Jur., O. S., 88 

See Vendor 4nd Purchaser — ^Vendor, 
Rights and Liabilities op— 

[7 B. Ii. R., 118 

Suit for— 

See Res judicata— Causes op Action 

[2 B. B. R., S. N., 16 : 10 W. R., 486 
Marsh., 98 
9 W. R., 594 

See Small Cause Courts, Mopussil — Juris- 
diction — Mesne Profits 2 N. W., 28 

See Cases under Special Appeal— Small 
Cause Court Suits — Mesne Profits. 

— and for ejectment. 

See Jurisdiction op Civil Court— Rent 
AND Revenue Suits, N.-W P. 

[1. L. R., 1 All., 448 
1 N. W., 177 : Ed. 1878, 266 

1 RIGHT TO, AInTD LIABILITY FOR— 

Right to mesne proRts. — 

Damages for being hepi out of possession, — Regard 
being had to the constitution of the Courts of this 
country, which are Courts of justice, equity, and good 
conscience, a decree-holder should he reimbinsed 
damages for the time during which he is kept out of 
possession by the wrongful act of another party, 
whether his claim for subsequent damages he made 
m the execution of the first dociee or in a regular 
suit. Kashbe Nath ICooer d Deb Kristo Rama- 
NOOJ Doss .... 16 W. R., 240 

2 , Period for ubhek 

suit IS pending — There is no objection to the awaul 
of mesne profits or interest duiing the whole period 
for which a suit is pending, howevei long that ponod 
may be Kakaji bin Ranoji v Bapuji bin Ma- 
DHAVRAV ... 8 Bom., A. C., 205 

3 ^ Legal owner — 

Right to sue for mesne profits — A party declared by 
a final judgment to have the legal title and the right 
to possession, is, so long as the j'udgment declaring him 
to be the Ugal owner remains in force, the only pai ty 
who is legally competent to sue for mesne profits 
Khettermone b Dossbe V. Gopeemohun Roy 

[1 Hay, 178 

S. C Khettuemonbe Dosseb v Gopeemohun 
Boy . . * 1 Ixid. J ur., O. S., 83 

4 . — €o •sharer claim- 

ing re-yariition of Ms share, — A co-sharer claiming 
re-partition of his share is not entitled to mesne pro- 
fits unless so provided by the wajib-ul-ui z Chund rr 
Singh v, Nieto ... 3 Agra, 11 

5. — — Co sliaiei s,-— Mort- 

gage of ter for ei lo&ui e — A obtained a decree declar- 
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MUSroS 'B'SLOT^VHB^conUnmd. 

1. EIGHT TO, AHD LIABILITY PGR— cow- 
timed. 

Right to mesne profits— 
ing Inm entitled to possession under a mortgage 
of one tliird of the propertjP m dispute, with mesne 
profits^ E. snbseq^nentiy obtained a decree against 
A and the other co-shaiers for possession of the 
whole estate, with mesne profits, nnder another mort- 
gage, hnt instead of taking fall advantage of his de- 
cree he received from all the co-sharers the amonnt 
due to him on the original transaction, and restored 
the property to them. Meld that A, was entitled to 
recover mesne profits dne to him under the original 
decree. Bisnoo CHUirnEEr Biswas v, ToYiiUCJs: 
Hath Baneejee . . 6 W* B., iBAis., 28 

0. — - Co-sharers, — Ex- 
cess land, — Plaintiff and defendant and certain others 
were co-sharers of an ahad. Each agreed to cultivate 
certain portions, and afterwards to give up any excess 
land cultivated hy him. Defendant cultivated 899 
highas in excess of his share. Plaintiff sued him 
and got possession of the excess land on payment 
to the defendant of a compensation for the expense 
of cultivation, and then brought his suit for mesne 
profits. Meld that he was not, under the circum- 
stances, entitled to mesne profits. Debnabayak 
Deb Kali Bas Mitteb 

[6 B. Jj, B., Ap., 70 : 14 W. B., 397 

Affirming, on appeal, Kalee Boss Mitteb 
BebHabaihBeb . , 13W.B., 412 

7, JPersons not m 

actual possession, — Right of smt'—Meld that where 
the plaintiffs made over the management of their 
lands to their hankers, hut did not pait with the 
property in the lands, even for a temporary period, 
they were entitled to maintain a suit for mesne pro- 
fits against the defendants who trespassed on and 
occupied the lands whilst the estate was nnder the 
management of the bankers. Rambhtton Bab v 
BwaeeaBoss , . , , 2 3H.W.,193 

3* Meeree-holder in 

possession — Rents dm precious to hts possession, 

— When a decree-holder obtains possession of an 
estate in execution, he is not at liberty to sue the 
ryots for rents falling due before the date of his 
taking possession His proper course is to sue the 
late wiongful possessor foi mesne profits, includ- 
ing the rents. Ubqes CHAifLEA v, Shastidhab 
Mookeejee . . . 8 B. Ii. B., Ap., 99 

* S C WOOMESH Chite-deb Boy u Mabkunb 

Mooeebjee . . . ,12 W, B., 34 

f* *■“; r : Mortgagor after 

redemption ---Meriod between date of suit and execu- 
tion of decree —A suit for redemption is no bar to a 
mortgagor afterwards suing the mortgagee, who has 
been m possession, for mesne profits due between the 
date of suit and the execution of the decree. Gotjb i 
Kishset SX2^G^H V Sahay Eoeeee Chfnd 

[7 W, B., 384 i 

10 — — - Redemption of ■ 

mufructuarg mortgage --Mortgagee refusing to give 


MESBTE VMOmTB— continued. 

I, BIGHT TO, AHB LIABILITY FOE-co». 

tinned. 

Bight to mesne profits— 

up possession. — An estate was mortgaged for BlOO j 
the mortgagee was put in possession, and it was 
stipulated that he was to enjoy the usufruct in hen of 
interest, the mortgagor being entitled to redeem at 
any tune on repayment of the pimcipal. When the 
mortgagor deposited the principal, the mortgagee 
set up a false claim upon absolute sale, and forced the 
plaintiffs into a regular suit, in which possession 
was decreed to them on payment of the principal. 
Meld that they were entitled to mesne profits for 
such penod as was not barred hy the statute of 
limitation. Meld^ also, that plaintiffs were entitled 
to interest from the date of suit. Lttlbet Sinot 
v.AliBeza , . . , 8W.B., 322 

II. Unlawful resump- 

tion by Government — Property which had been un- 
lawfully resumed hy Government was, on appeal, 
released hy decree of the Privy Council. Meld that 
the owner was entitled to recover mesne profits from 
the date of the decree. Bambabaih Mookeejee v, 
Mahtab Cheio) . , 1 Ind. Jtir., O. S., 48 

12, — — — — - Upanchowki or 

istemrari tenure,— A, sued M, for possession with 
mesne profits of a share in certain talooks, alleging 
that he purchased it in execution of a decree. M. 
proved that he held the lands under an upanchowki 
title. The lower Court, however, awarded to A. 
mesne profits for six years. Meld that JS. having 
proved his upanchowki title, A, could only he en- 
titled to a share of the upanchowki jumma, which 
was not of the nature of mesne profits, but of rent; 
and, therefore, a suit to recover that could not he 
brought in the Civil Court. Shib Kumab Joti v. 
Kali Peasae Sbh . . 1 B. L. B., A. O., 187 

13 . liability for mesne profits, 

—person declared to he m wrongful possession — 

A person declared by a decree to be in wrongful pos- 
session is hable for mesne profits, which may he re- 
covered from any property in his possession Pea- 
EXTET V , Ahmed Ali Khak , 4 W. B., Mis., 7 

Jey Habaie- V , Tobabuy . . 3 Agra, 218 

Heea Lall Thakoob v. Geidhaeee Lall 

[8 W. B., 450 

— Mona fides . — 

Parties m possession are liable for wasilat to the 
legal owners whom they keep out of possession, even 
though there was no mala fides on their part. Byj- 
HATH PeBSHAD V, BaDHOO SiHOH 

[10 W. E., 488 

~ Motder ef pro- 

perty for another, — -The mere possession hy one per- 
son of another*s land does not render the former 
liable to account for the profits. For these he is 
liable only where he has hel^i tortiously, or under an 
apeement, express or implied, to make them good. 
Mahammad Ali Bava Labbi v, Mohiadiet Hainab 

[1 Mad., 107 
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JIESira! PEOFITS — contmm^* ^ 

1. BiaHT TO, AND LIABILITY FOB— eow^’ 
itnued, 

Liability for mesne i^xofitB—conirnued, 

3^0^ ^Person ^re'oent* 

inq ryots from faying rent — A lessor who prevents 
ryots from paying rent to the lessee when the latter 
comes to take possession is liable foi mesne piofits, 
even though he may not himself collect the rents. 
BHEEZxrMBUE Sustoh V, Baj Chttitdee Ghosb 

[15 W. K., 196 

27 , - - — - Keefvng owner 

out of possession — A party who has been active in 
wrongfully keeping another out of the possession and 
enjoyment of property is liable for consequential 
damages, whether he derived any piofit himself fiom 
the possession of the land or not Ghoog-ly Sahoo 
p. Chitndee Pbeshad Missee . 21 W. B., 246 

They should only be calculated for any period 
during which the deiondant was active in keeping the 
plaintiff out of possession. Indite jbbt Singh v, 
Badhey Singh . . . .21 W. E., 269 

23 , . — - Person in wrongs 

ful possession without knowledge of defect tnkts title. 
— ffeld, dissenting from a ruling of the late Sudder 
Court, that mesne profits are always recoverable 
from a person who has enjoyed them, even though 
he has been in bond fide possession without know- 
ledge of the defect in his title. He would, if he 
bought with sufficient inquiry, have a remedy 
against his vendor. Mugun Chttndeb Chhttoeajt 
tj. Suebessue Chitokeebutty . 8 W, B., 479 

19, , . I Person in posses^ 

sion apparently of right afterward^ legally dispos- 
sessed — Where a defendant had, with apparent light, 
occupied newly-formed lands from which the plaintiff 
ejected him by establishing in a civil suit his supe- 
rior title, the defendant was held liable to account to 
the plaintiff for those profits which the defendant 
had derived from the lands, and which the plaintiff, 
if he had been in possession, would himself have 
received. Abdool Ktjeebk Biswas u Cambbebl 

[8 W. B., 172 

20. — - Suit by purchaser 

with notice of defect of title, for reversal of sale . — 
Where a purchaser, by the institution of a suit for 
the reversal of the sale, had full notice of the defect 
of his title, he was, on the reversal of the sale in 
that suit, held liable for mesne profits. TJmamoyi 
B lTEMONEAtJ. TAEINI PeASAD GhOSE 

[7 W. B., 225 

22* Vendor and pur- 

chaser. — Sale by elder brother during younger 
hrotheids minority . — A sale by an elder brother during 
a younger brother’s minority having been set aside 
and the vendee ejected, the vendee alone, and not the 
vendor, whose connection with the piopeity ceased 
with the sale, was held to be liable for mesne profits 
received and expended by the vendee whilst in pos- 
session, SHITEirTOHTTNDEE BeY SiEOAE V JaDUB- 
NAEAIN KUNDEB . . . .1 W. B., 90 

22. .• Possession taken 

by third party after smt . — ^Ahout the time that judg- 


MESISTE PBOFITS — continued. 

1. BIGHT TO, AOT LIABILITY FOB— com- 

tinned. * 

Iiiability for mesne profits— 

ment was given in plaintiff’s favonr for possession 
with wasilat, a third party, in satisfaction of some 
other claim against the defendant, attached and got 
possession of the land in dispute A question ocinse- 
quently arose in executing plaintiff’s decree as to the 
liability for wasilat of the year in which the defend- 
ant was put out of possession by the third party, 
Seld that, as under section 223, Code of Civil Pro- 
cedure, plaintiff might have executed his decree by 
removal of the party who had got possession under 
a title created by defendant subsequent to the insti- 
tution of the suit, he had the means of recovering 
possession while defendant had not Under these 
circumstances defendant could not he held liable 
for the profits. Haeadhitn Butt v Joykisto 
Baneejeb . . . . 11 W. B., 444 

23* — ■ ■ Obstruction to 

possession — Obstruction to posses- 
sion may be the ground of a claim for damages, but 
it cannot support a claim for wasilat unless there 
has been dispossession and the claimant has been 
prevented from enjoying rents and profits Chden 
Singh v. Bhngoo Singh , 15 W. B„ 221 

24. — Joint judgment- 

debtors — As a general rule a suit for wasilat will lie 
against parties who have been found m a previous 
suit for recovery of the land to have been in wrong- 
ful possession, and against them only If the plaintiff 
has recovered a decree against several persons as 
joint wrong-doers, he is not at liberty to single out 
one or more of them only as defendants in the suit 
for wasilat Suttya Nundo Ghosaitl v Sttboop 
Chundbe Boss ... 14 W. B., 76 

26. Joint liability . — 

TVionq-dosrs not in possession . — The plaintiff pur- 
chased a house with land attached, and sub-let the 
property to his vendor, one of the defendants. The 
defendants having in collusion pi evented his enjoying 
rent, he sued for rent, but on their intervention the 
suit was dismissed. He then biougbt a regular suit, 
and obtained a decree fiom the Civil Couit for khas 
possession. In a suit to recover wasilat,— JETeZe? that, 
although the defendants were not all in possession, 
yet, as they all continued to oppose the plaintiff’s 
possession, they weie jointly liable for the wasilat. 
Shamasunkee Chowdhey p. Sebenath Baneejeb 

[12 W. E., 864 

26. — — — — ' — — Ijmali property 

where defendants have divided estate — In a suit to 
recover possession of land from the ijmali enjoyment 
of which the plaintiff had been excluded by the joint 
action of all the defendants who had divided the pro- 
perty between themselves, — Seld that the defendants 
weie all equally responsible for the damage sustained 
by the plaintiff, and that none of them could restrict 
their liabihty for mesne profits to that portion only 
of which they were in possession. JSeld, also, that the 
plaintiff was entitled to obtain mesne profits up to 
such time as he should get real and substantial, and not 
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MESira TnomTB-~continmd. 

1. RIGHT TO, AND LIABILITY FOR-cow- 
" Unued. 

XiiabiUty for mesne jiToMs—confmued. 

merely formal, possession of tlie property at the hands 
of the defendants in execution of his decree, Jhoon- 
EBE Paueey V. Ajoobexa Doss Ajoodhya Doss 
V, LiiEJEE Paueey . . 19 W. R., 218 

27. Actual occupier 

and lessor —Where lands are wrongfully withheld 
from the rightful ownei, not only the actual occupiers, 
hut also the person who has leased the land to the 
actual occupiers, may be held to have committed a 
joint trespass, and to be jointly hahle for the damages 
caused by such trespass JOoe v Barlow^ 12 Ad, 
and Ml , 40, follo'wed Mtjditn Mohtjn Sing-h v 
Ram Dass CHtrcKEEBtiTTY 6 O. Ii, R., 357 

28, Apportionment 

of liability — Where intermediate holders combine 
wrongfully to ke^ an auction-purchaser out of pos- 
session, they musrall he held liable foi mesne profits • 
the Couit need not apportion their liability in propor- 
tion to the extent of the property respectively held 
by them. Ram CHmsTDEE Stjbmah RamChtjedee 
Pai. 23 W. R., 226 

29 ^ ! Apportionment 

of damages betroeen joint tortfeasors — In a suit fov 
mesne profits against a number of defendants who 
have been in possession of distinct portions of a 
neweiy-formed cbur, and are proved to have no title 
thereto, it is competent to the Court, having i*egard 
to the provisions of the Civil Proceduie Code, to 
apportion the damages payable hy the defendants 
severally in respect of the poitions held by them re- 
spectively Aider, where the defendants have jointly 
taken possession of a paiticular portion of snch land 
The reason for treating as joint toit-feasors all per- 
sons who have occupied portions of land ultimately 
found to belong to a neighbouring estate, and for ap- 
plying the lule of contribution or appoitionment 
between joint tort-feasors, is wanting in the case of a 
suit for mesne profits against a number of defendants 
who have taken possession of distinct portions of lands 
forming parts of a newly-formed chnr to which they 
have no title, and it is fair and equitable m such 
a case that the defendants should he severally made 
hahle f 01 mesne profits in respect of the parcels occu- 
pied by them respectively Keishka Mohun Basack 
^ Kpjtjo Beeaey Basak . , 9 C, Ij. R., 1 

30 , Assessment of 

liability for — Bmt for mesne profits with several 
defendants — In a suit for mesne profits where there 
are several defendants, the habihty of the several de- 
fendants should be assessed in proportion to the 
amount of profits which each had deiived from his 
wrongful possession Nawab Nazim oe Bengal v 
Raj Coomaeee Debeb . , 6 W, R,, 113 

COLLEOTOE OP BOGEAH V, ShAMA SuNETJE Mo- 

joomlae . . . 6 Wr R., 230 

31. — Representative 

of debtor until sale of property taTcen in exeeuPon 

— Wheie execution is orilered to be taken out against I 


IVEESINE VUOm^B^continued, 

*1. RIGHT TO, AND LIABILITY VO'S,— con- 

tinned. 

Inability for mesne profits— 

the estate of a deceased judgment- debtor, and the 
property is sold, the repi esentative of the debtor 
cannot be called to account m execution for the 
mesne profits of the property while m his hands. 
Muzhite Ali alias Sat Coweee Mb ah v Nawab 
Nazim op Bengal ... 7 W. R., 308 

32 Xiiabiliiy of 

ijaradar under an ijara granted by party in wrong- 
ful 'possession , — A suit foi mesne profits held to li6 
against a party who took an ijara pending litigation, 
though the deciee for possession with })iofits was 
against the ijaiadai’s landlord Bilyamayi Debia 
Chowlheain 7j Ram Lal Missee 

[8 B. Ij. R., Ap., 80 : 17 W. B , 148 

I 33 , Dispossession 

of usufructuary mortgagee — The plaintiff for a 
consideration obtained from the defendant a zur-i-. 
peshgi lease which contained an undei taking that m 
the event of the plaintifi^s possession being inteifeied 
with by the defendant, or the defendant's previous 
ticcadar, the defendant would pay back to the plain- 
tiff his money with interest and profits. The lower 
Appellaise Court, finding that the plaintiff aftei enjoy- 
ment for three years had been turned out of posses- 
sion by the previous ticcadar, gave the plaintiff a 
decree for the original money advanced, with inteiest 
and mesne profits for the unexpired portion of the 
lease. Beld that mesne profits should not have been 
awarded. Kheeodhhe Lall v, Doolee Chitnb 

[19 W. R., 424 

34. Decree-holder 

\ paying debt and talcing possession from zur-i-pesh- 
I gidar — Where a deciee-holder, finding a zur-i-pesli- 
j gidai in possession, paid the debt due hy his judg- 
ment-debtor to the zm-i-peshgidai, and enteiing into 
possession himself leahsed the rents, it was held that 
he could not demand wasilat from the judgment- 
debtor for the same period Sham Soonlee Kooee 
V, Rajenlee Missee , . 10 W. B., 390 

35 , Seng Regs XV 

of 1793 and I of 1798— A gianted a zui-i-pesbgi 
lease of certain lands to the defendants for a fixed 
term, which was to continue after the expiry of the 
term so long as the money advanced remained unpaid. 
Shortly afterwards A evicted the defendants and 
sold the land to C and D The defendants sued A , 
C,, and D , and obtained a deciee for possession and 
mesne profits They never got possession, but they 
recovered the mesne profits Horn A On the expiry 
of the lease, Q and D were held, in a suit brought 
by them, entitled to redeem. JBeld, the defendants 
were not liable, under Regulation XV of 1793 or I 
of 1798, to account for the mesne profits which they 
had recoveied. Wuzeeeoonnxssa v Saeedhn 

[B. Ii. R., Sup. Vol., 613 : 6 W. R., 240 

36. Mortgagee in 

possession , — A mortgagee m possession occupies a 
fiduciary position towards all the persons interested 
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MESira PROFITS ’—continued, 

1 . BIGHT TO, AIsTD LIABILITY BOR— cow- * 
tinned 

Liability for mesne profits— cowhw^tet? 
as proprietors m the moitgaged estate, and to all he 
is answerable for whatever mesne profits he may 
receive in excess of the amount which he is entitled 
to receive by law or agreement And when some of 
the propiietois asseit claims, and assert such claims 
on behalf of themselves alone, he is entitled to require 
the claimants to establish the extent of their claims. 
Leon'aeain Singh v, Haek Peeshah 

[2 3Sr. W,, 217 

37 ^ Uiabihty of 

mortgagor after decree for foreclosure — Where a 
mortgagee, after obtaining a deciee for foieclosuie, 
sued for possession and mesne piofits, and the 
mortgagor did not prove that he had given the plain- 
tiff possession oi directed his lessee to pay rent to the 
plaintiff, — Seld that the moitgagor (defendant) was 
liable foi wasilat fioin the date of foieclosure, so far 
as it was not haired by limitation Sqeoop Chundbe 
Boy Mohendee Chundee Boy 

[22 W. R., 639 

88. Vendor and pur- 

chaser — Trustee for person out of possesnon — 
Where, in a suit for paitition, it appealed that the 
vendor of the poition sued for had kept the vendee 
out of possession, the vendor, though liable foi mesne 
profits, was not in the position of ti ustee of the rents 
for the party kept out of possession. Nil Kamal 
Lahxjei v Gitnomani Debi 

[7 B. L. B., 1X3 : 16 W. B., P. O., 38 

89. ^ Ejectment of 

mortgagees' tenant of sir land hy mortgagors , — 
Where mortgagors had a right of occupancy m sir 
land, it was held that they could not be treated as 
trespassers for ejecting the moitgagees' tenant and 
taking possession ,* but inasmucli as, instead of giving 
notice to the mortgagees of tbeir intention to avail 
themselves of such lights and to entei on the sfr land 
as tenants, at the same time offering fco pay such 
rent as might, having regard to the provisions of 
section 7, Act XVIII of 1873, he propeily payable 
by them, they entered on the sir land and ousted 
mortgagees’ tenant, they rendeied themselves liable 
for mesne profits. Bakhat Bam v Wazie Ali 

[I. L. B., 1 All., 448 

40. - — — Eesumption hy 

Oonernment — Lahhri ajdar — Fraud — In a suit for 
wasilat m respect of mAl lands fi audulently included 
by the lakhirajdar with lakhira] lands resumed by 
Government and afterwards settled with him, — JSeid 
that the lakhirajdar, and not the Government, was 
liable , and that as the sum claimed was definite and 
required no fuither inquiry to ascertain the amount 
due, interest had been properly awarded from date of 
suit. COOKAREE Dabee Mahtab Chitni) 

[W. B., 1864, 380 

41 , — — ji^sessment of 

mesne profits — Land out *of juriadtciion. — Where 
application was made for execution of a decree for 


MBSNB PBOPITS — continued, 

1. BIGHT TO, AND LIABILITY BOB— cow* 
tinned ** 

Liability for mesne profits — confimied. 

possession with mesne piofits of five mou/abs situated 
withm the Court’s jurisdiction, and Govcinment le- 
venuc was so assessed upofi these five inouzahs, and 
two othei mouzahs situated in another distiict, iihat 
the amount paid on account of the five mouzahs and 
the two mouzahs respectively could not be appoitioned, 
the Court had no jurisdiction to determine and awaid 
mesne piofits for the two mouzahs not within its juris- 
diction, but should have made an apportionment to 
the best of its ability Nor ought the Couit to have 
assessed the mesne profits by lelying upon certain 
jummahundi papers made hy the Government re- 
venue officers some thnty yeais ago, without mqniimg 
into the actual lents or pioceeds of the estate during 
the peiiod of dispossession Peean Chunbee Boy 
V, Juggessee Mookeejee . . 17 W R., 298 

42. ’ - ;; Forfeiture of 

property. — Liability of Government — Whore pro- 
perty 18 confiscated hy Government, it is only ic- 
sponsible for the piofits during the time it is in pos- 
session, and to such amount as was actually i ealised, 
or such as might and would have been i ealised but 
for negligence or fraud on the part of its seivants. 
Mohen Lall V, Govebnment 2 Agra, Mis., 6 

2 ASSESSMENT IN EXECUTION AND SUITS 
BOB MESNE PB OBITS. 

43 . Assessment of mesne pro- 

fits. — Fower of Court executing decree to assess 
mesne profits . — A Court executing a decicc has no 
power to assess mesne profits, unless it is oidercd 
by the decree that the mesne profits aie to be assess- 
ed m execution, and it is an essential pait of a 
decree which orders mesne piofits to bo assessed 
in execution, to fix the period in lespect of which 
such mesne jirofits are to he assessed Wise v, 
Bajenbee Coomae Boy . , 11 W. B., 200 

44. Execution of de-‘ 

cree. — Decree silent as to date to whith mesne pro- 
fits are to run. — Suhseguent mesne pr ofits — -Where 
a decree is silent as to the date up to which mesne 
profits aie to run, and merely gives a decree for 
possession with mesne piofits, those mesne profits 
can only be leckoned, for the pui poses of assess- 
ment in execution, up to the date of the institution 
of the suit. Bam Manickya Bey v JE^^GENNATH 
Gopb . . . . I. L. B., 6 Calc., 663 

Heeonath Boy v Inleo Bhoosen Deb Boy 

[6 W. B., Mis , 33 
Janokee Nath Mookeejee v. Baj Kisto Singh 

[15 W. B , 292 

46, Decree for pos- 
session — Civil Frocedure Code, 1859, s?, 196, 197 

A decree for possession was construed to include 
mesne profits where the High Court was satisfied 
that such was the intention of the Couit which 
passed the decree A deciee of a Court should, 
undei sections 196 and 197, Act Vlll of 1850, state 
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2. ASSESSMENT IN EXECUTION AND SUITS 
EOR MESNE PROFITS— 

Assessment of mesne profits— 

wlietlier mesne profits are awarded or not ^ and it 
should distinctly state, when it reserves any points 
for suhseq^uent inquiries in execution of the decree, 
what those points are. Raesoonissa Bboum v, 
ShABODA SOONDtJBEE ChOWDHBAIN 

[16W.B., 25 

46. ■■ ■ — — Court toithpower 

io ^ass decree, — Although the assessment of mesne 
profits IS reserved for the period of execution of 
decree, it is an essential part of the decree itself, 
and not a mere process in execution, and must 
therefore he made hy a Court authorised to pass the 
decree. Mbhbb Jait r, Geeda . 25 W. B., 270 

47. Act XXIII of 

i861f s. It, — Profits assessable by Court %n exe- 
cution, — ^The mesne profits which, under the pro- 
visions of section II, Act XXIII of 1861, are assess- 
able by the Court executing the decree, are only such 
as have been by the decree made payable in respect 
of the subject-matter of the suit between the date 
of the suit and the date of the execution of the 
decree. Any question of mesne profits not deter- 
mined by the Court mahing the decree is not properly 
cognisable by the Court executing the decree. Ram 
Locban <0, Mubsooe Aei Chowi>hbt 

[11*W.B.,839 

48. Act XXIII of 

ISSlf s, 11 — Suit for mesne profits — Where no 
habihty to mesne profits is imposed hy a decree, 
section 11 of Act XXIII of 1861 does not give a 
power to extend the relief granted by the decree in 
respect of the right to mesne profits, but only to 
determine questions regardmg the amount thereof 
when the right thereto has been ascertained by the 
decree. Subba Veitkataea Maiyan- v, Sttbeaya 
Aiyak 4 Mad., 257 

49. — Decree silent as 

io mesne profits, — Power of Court executing decree 
— Plaintifi sued for possession of certain lands and 
for mesne profits. He obtained a decree for posses- 
sion, hut the decree was silent as to mesne profits. 
Seld that the Court executing the decree was not 
competent to entertain a claim for mesne profits 
made by the decree-holder. Chundeb^Coomae Roy 
«?. GoNESF CHITIfDEE DaSS 

[I. Ii. B., 13 Calc., 283 

50 . Sijit for mesne profits.— 

XXlIIof 186I,s, 11 . — Civil Procedure Code, ss, 196 
and 197. — Mesne profits are in themselves simply 
damages which do not exist as an obligation to be 
discharged until they have been awarded hy a Court 
competent to do so. Therefore, according to section 
11, Act XXIII of 1861, mesne profits payable at the 
time of execution must mean mesne profits which 
have been at that time directed to be paid by a decree 
of Court A, obtained a decree against B, for re- 
covery of possession of certain property, and for 
mesne profits up to the date of the suit, hut the 


ICESKB PBOFITS — continued, 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS-co«j?jnwec£. 

Suit for mesne profits— 

decree was silent as to mesne profits after that time, 
Eeld, A, was not barred by the provisions of section 
11 of Act XXIII of 18G1 from bringing a sum 
against B for mesne profits during the time that A, 
was kept out of possession after the decree, Haea- 
MOHINI CHOWnHEAIK V , DhANMANI CHOWBHBAII^ 

[1 B. L. B., A. O., 138 : 10 W. K., 62 

HiTEonxrETnjr Lab v, Tooeab Khan 

[2ISr,-W.,176 

Shhm Sheer Sinoh u. Ramjeeawitn Rae 

[2 3N. W., 416 

ISSHB Duty Sinoh o, Abbitok Missee 

[7 W. B., 420 

Shitmbho Mohitn Roy u* Tiebooea Sxjnetie Roy 

[12 W. B., 126 

51. Act XXIII of 

1861, s, 11, — Execution of decree. — Decree for pos* 
session. — Where, m a suit for land, the Court decreed 
to the plaintiff possession of the land, hut made no 
decree in respect of mesne profits, — Eeld» the plain- 
tiff could not, under section 11 of Act XXIH of 
1861, obtain an order from the Court executing his 
decree declaring him entitled to any or what amount 
of mesne profits. Under section 11 the question 
must relate to something comprised in the decree. 
Ekowei Sinm V , Bijaynath Chattapabhya 

[4 B. I,. B., A. O., Ill ; 13 W. B., 11 

AmEBE AHMTXB V, ZtAMEEB AhMXTB 

[18 "W*. B., 122 

Ram Roop Siko-h v, Shbo Gobam Sinq-h 

[25 W. B., 327 

52. Decree for pos- 

session. — Act XXIII of 1861, $. 11.-^ A., in execu- 
tion of a decree of the lower Court against B., ob- 
tained possession of certain land therein mentioned. 
On appeal by B , the High Court reversed the decree 
of the lower Court, and ordered restitution of the 
property to -B ; hut no mention of mesne profits 
was made in the decree. B. then sued for recovery 
of mesne profits for the period during which A. had 
been in possession Meld that such a suit would 
not he The question of mesne profits ought to have 
been decided in execution under section 11 of Act 
XXIII of 1861 . Shib Naeayan Pohraj v. Kishoe 
Naeayan Poheaj . . 1 B. li B , A. O., 146 

[10 W. E., 131 

^ 53. posses^ 

sion. — Civil Procedure Code, ss 2, 7, and 196. — Jet 
XXIII of 1861, s, 11, — The plaintiff brought a suit 
for possession of land with mesne profits. The suit 
was dismissed. He appealed on the question of pos- 
session only, and obtained a decree for possession 
without any mention of mesne profits; ^nd after- 
wards, in execution of the decree, he obtained posses- 
sion of the land^. Mel^y the plaintiff could after- 
waids hrmg his suit to recover mesne profits from 
the date of decree for the period of six years next 
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MESNE PBOEITS — continues, 

2, ASSESSMENT IN EXECUTION AND SUITS 
EOR MEISNE PROFITS— contcnued. 

Suit for mesne profits — continued, 
before tbe commencement of the suit, exclusive of 
the period during which the plamti:^ was m posses- 
sion, Sections 2, 7, and 196 of Act VIII of 1859, 
and section 11 of Act XXIIl of 1861, were no bar to 
such suit. Peatap Chandea BirEtrA v. Swaewa- 
MATI. SWAENAMAYI '0 PeaTAP ChAFDEA BuEUA 

£4 B. B., I*. B., 113 : 13 W, B., F. B., 15 

54 ^ — — After euitfor t?w- 

moveahle property where mesne profits are not men^ 
tioned %n decree , — When a suit is brought to recover 
possession of immoveable property, and the decree does 
not provide for the mesne profits that accrued during 
the suit, a separate suit may be maintained for them. 
Where, however, it can be shown that the omission in 
the decree to provide foi mesne profits was the deli- 
berate act of the Court, the defendant may set that 
up as a defence in the separate suit. Sitaeam 
AMBTJT V, BhAQ-VANT jAdANATH 

[6 Bom., A. O., 109 

55, JProfits between 

filmy of plaint and execution of decree, — Act XXIII 
of 1861, s 11 , — Where a decree awarding possession 
of immoveable property is silent as to mesne profits 
accruing between the filing of the plaint and the exe- 
cution of the decree, the Court executing the decree 
has no power to award such pi ofits. The proper course 
for the plaintiff to adopt, under such circumstances, 
is to apply to the Court which passed the decree for 
a review, or else to file a separate suit? Jtva JPatil 
Mahimna v Malulrji Mam Xathuna, 3 JBom., A, C., 
$1^ overruled. Badhabai v, Rabhabai 

[4 Bom., A. a, 181 

Chowdhby Imbat Axi V. Boonyab Ali 

[14W. B.,92 

66. Act XXIII of 

1861, 8, 11 , — A plaintiff in possession under a decree 
for land and mesne profits, applied for further execu- 
tion as to mesne profits, and obtained an order from 
the Court of first instance (the District Munsif’s 
Court) This order was reversed by the Appellate 
CJourt (the Cm! Court), leaving still open to the Court 
of first instance to make a J^rther order. Plaintiff, 
however, instead of applying again for execution, in- 
stituted a fresh suit for mesne profits in the Civil 
Court, The Civil Judge rejected the plaint. Meld 
that section 11, Act XXIII of 1861, warranted the 
rejection of the plaint, on the ground that the mesne 
profits to which plaintiff laid claim in the suit were 
payable in respect of the subject-matter of the 
former suit, Lakshmi Naeasimhai/IT v, Chateaztj 
Jaci-ah’Nabham: Pantalc alias Sbikivasa Baxt. 
Ex PAETB BXJDDBATABPCr VlSSAM RaZ alias KONA- 
MABAZE ..... 3 Mad., 287 

67. — — JPower of Court 

executing decree to assess mesne profits not decreed, 
-y Where a decree was silent •as to ^he plaintiff's 
right to mesne profits after the date of filing the suit, 
and did not reserve any question of mesne profits for 
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2. ASSESSMENT IN EXECUTION AND SUITS 
EOB MESNE PROFITS— continued. 

Suit for mesne profits — continued. 

further investigation, the Court w^hich executed tho 
decree was held to have acted*«?^ra mres m ordering 
an investigation into mesne profits which may have 
accrued due pending the suit and up to the time of 
execution. Beoughton v. Pebhxab Sen 

[19 W. B., 164 

68. ; Act XXIII of 

1861, $, 11 — Separate suit,— Question in execution 
of decree — D, obtained a decree for an undivided 
share of certain property, hut the defendants having 
apportioned the entire property amongst themselves 
and held each his own portion exclusively, JD. seized 
in execution a pait of the share of one of them, P- 
On appeal the possession was oidered to be given up, 
P. then sued to recover mesne profits for the period 
of JD V possession. Meld that the damages in ques- 
tion ought to have been sought in tho execution pio- 
ceedings when the possession itself was recovered, 
and not by the institution of a new suit, a Coiiit 
being bound not only to place an aggrieved paity 
back in the original position from which its erione- 
ons action had displaced him, but also to give him 
compensation for such loss as he had thereby sus- 
tained. Dwbet Goeaik tJ, Bewux Goeain 

£22 W. B., 436 

59. Act XXIII of 

1861, s. 11, — Question to hs decided in execution of 
decree.— Certain decree-holders having been sued 
successfully for possession by the judgment-debtors 
in the first Court, appealed to the High Couit, who 
reversed the decision, and whose order was confiimcd 
by the Privy Council, The decree-holders on this 
applied for execution and for mesne profits for tho 
interval dm mg which they had been kept out of 
possession. Meld that they were entitled to what 
they claimed in execution without bringing a regular 
suit, as the effect of the High Court's decree was to 
replace the parties m statu quo, Unxtnt Bam 
Hazbah V, Ktjbaxbe Pebshab Misteeb 

[23 W. B., 44X 

60. Assessment under Privy 

Council decree, — Execution of decree of Jprivg 
Council — Decree for possession, — When the Privy 
Council declaies an appellant entitled to real pro-, 
peity, of which he was out of possession, and -directs 
the High Court to make the inquiry necessary to 
ascertain what is comprised therein, and to proceed 
m the suit as upon the result of such inquiiy may 
appear to bo just, the High Court, on being applied 
to for execution, ought, besides giving possession, to 
ascertain and award mesne profits up to the date of 
giving possession. Lixantctkb Singh x, Lbokimptir 
Sing 6 B.I 1 .B., 606 

S. C. Lbbxantjnb Singh v. Lxtchmbsstje Singh 

[14 W. B., P. O., 23 : 18 lAoore’s I, A., 490 

61. Assessment of mesne pro- 

fits under Privy Council deevee.— Power of 
Court executing decree,— Tho judgment of tho Privy 
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HBSira PEOFITS— 

2. ASSESSMENT IN EXECUTION AND SUITS 
“ EOR MESNE l^ItOMTS—contz7tued, 

Assessment of mesne profits under Pri- 
vy Council decree — continued. 

Council reported in Le^lmmnd Smgh v Zuchmessur 
Sin^h, 14WB,P.C,23 5 B Z E , 605, m no 
militates against tlie Full Bench ruling in Mosoo- 
dun Ball v. Bekaree Smghy B L E„ Sup. Vol , 602 
eW E, Mts., 109, which laid it down that under 
section 11, Act XXIII of 1861, the Couit executing a 
decree is not to deteimine whether mesne profits are 
to be awarded or not, hut only the amount of such pro- 
fits. Bamkanyb Ghosb V. Gooboo Pbostjnwo Rot 

[16 W. E., 30 

02. — Bower of Court as 

io mesne profits execution of decree — Decree of 
Bring Council executed bg Courts in India.-— Where 
the Privy Council made an order in favour of a plam- 
tifi, decreeiug possession of certain propeity with 
mesne profits, that the intention was to award 

such a sum as would compensate the plaintiff foi his 
actual loss, and the decree therefore authoiised the 
Courts of this country to consider and deal with the 
question of mesne profits as fuUy as a Court could 
whicR was charged with the duty of originally de- 
termining the mei its of such a question between the 
parties to the suit The High Court accordingly 
awarded the amount of actual loss found to have 
been incmred m respect of each year, with interest 
thereon from each year to the date of the High Court’s 
order- BunLUiT v, Fijzboob Rubmab 

[23W'.B.,449 

03 ^ Mesne profits not given by 

decree — Execution of decree. — Interest —In con- 
struing the provisions of section 11, Act XXIII 
of 1861, notwithstanding certain earlier decisions to 
a contrary effect, all the Indian High Courts have 
now recognised it to he settled law that, wheie the 
decree is silent touching inteiest or mesne piofits 
subsequent to the institution of the suit, the Court 
executing the decree cannot, under the section m 
question, assess or give execution for such mteiest or 
mesne profits, but that the plaintiff is at liberty to 
assert his rights thereto by a sepaiate suit The 
Judicial Committee of the Privy Council, although of 
opinion that, if the matter had been res Integra, the 
provisions of the section might have admitted of a 
different interpretation, being unwilling to run coun- 
ter to a long and concurrent couise of decisions of 
tbe Indian Courts in what is really a mere matter of 
piocedure, accepted this construction of the law as 
binding The plaintiff obtained a decree for the pos- 
session of certain lands, with mesne piofits up to the 
date of suit No claim was made m the plaint for 
mesne profits accruing due afteji the date of suit, and 
the deciee was silent in lespect thereof An appeal 
against the decree having been hi ought by the defend- 
ant, execution was, from time to time, stayed by the 
Court on the defendant giving secuiity, to abide the 
event of the appeal foi the execution of the decree, 
and for payment of the mesne piofits accruing while 
the plaintiff remained out of possession The deciee 
having been confirmed on appeal, the plaintiff ap- 


MESiNEJ PEOFITS — continued 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— com 

Mesne profits not given by decree— oow- 

tinued. 

plied for execution in respect of the interim mosno 
profits. JSeidy in the Couit below, that, as those 
were not provided foi by the decree, they could not, 
undoi section 11, Act XXIII of 1861, he awarded m 
execution, hut must be made the subject of a separate 
suit Keld by the Judicial Committee that the pio- 
ceedmgs wheiehy the defendant led the Comt to stay^ 
execution and continue him in possession, laid him 
under an obligation to account in the suit for the 
mesne piofits which he engaged to pay, and that 
this obligation was capable of being enforced by 
proceedings in execution, notwithstanding the con- 
struction given by the Court to section 11; since 
even if the defendant’s liability to account wore not 
to be considered “ a question relating to the execution 
of the decree,” within the meaning of the section, he 
was, in any case, precluded by the ordinary principles 
of estoppel from contending that the mesne piofits in 
question woie not payable under the decree. Saba- 
SIYA PiLLAI V RAMALIiraA PiLLAI 

[15 B. Ii. E., 383 : 24 W. B,, 103 
Ii. E., I. A., 210 

S C in High Court, RAMABiNaA Pibbat v. Sat- 

TiAsiTA PiLBAi . . .7 Mad^, 97 

Chowbkbee Nain SiNaH V. Jawahttr SiNon 

[1 IN. W., 167 : Bd. 1873, 246 

BHOOBtTNESStrEEE ChOWDHEAIN V MaKSON 

[22 'W. E., 160 
Abbooi. Abi V. Ashexteettk . 26 W. B., 215 

64. Act XXm of 

1861, $. 11 —A decree of 1864 for possession and 
mesne piofits having been confirmed on appeal, in 
February 1855, was duly executed m pait up to 1861, 
when the decree-holder applied for execution as for 
mesne profits to the extent of R81 Failing in the 
Court of first instance, the applicant wiis declared by 
the Appellate Court, in 1863, entitled to the amount, 
with inteiest, by virtue of his decree. The judgment- 
debtor contested the case m the Civil Court, hut his 
suit was dismissed on the 12th August 1865, and on 
the 12th July 1866 the decree-holder applied for exe- 
cution of the decree for E81, the' balance of mesne 
profits This application was disallowed, oii the 
ground that there was no provision in the original 
decree awarding mesne profits, and that an agree- 
ment to which the decree-holder had referred was 
not forthcoming. Meld that, as the original decree of 
1854 evidently intended to gi\e mesne profits of some 
kmd, the Courts in 1862 and 1863 had jurisdiction, 
under section 11, Act XXIII of 1861, to determine 
what mesne profits were due , and that as the decree- 
holdei was seeking to mamtani the order in the 
Civil Courts m 1864 and 1865, his application of July 
1866 was in tune, and he nas entitled under an order 
of a competent Couit to receive the mesne jirofits 
claimed Hxjeo Soonbebt Dossee v Nokoobeent 

[11 W. 325 
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I VrTi SiKrEi PH.O!PIO?S — continued, 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— conimuei 

Mesne profits not given by decree— co»i. 

tmued 

oo. - Decree for pos- 

session without mesne profits — Mesne profits after- 
wards Mowed — Wlieie an anction-puichasei, who 
prayed lor possession as well as mesne piohts, ob- 
tained a deciee foi possession which said nothing 
about mesne piotts, and no reason appealed why 
mesne piofits should he letused, the High Court 
^owed mesne piofits in execution. Kaleenath 
D oss Eajah Meah . . 22 "W. R., 406 


66 . 


Question of amount of 


CliJULl.VU.XXl; UX 

mesne profits — Deciee fot possession with mesne 
pi ofits fi om date of suit — A decioe awaiding pos- 
session with wasilat fi oin the date ol suit was held to 
be rightly construed as awarding mesne pjotits until 
the date when deliveiy of possession should be eHected, 
and leseivmg the t|uestiou of the amount tor adiiist- 
ment in execution. fiuifSEE fSiJNOH ®, JSTazue Ali 

[22 W. R., 328 


67. 


* Mesne piofits he- 


tween decree and possession.-— Dowei of Court exe- 
cuting decree — In a suit for possession and "wasilat, 
the lust Court awMided wasilat, but the lower Appel- 
late Court, cousidoiiug tliat no evidonco had hcen 
given by the plamtiffi ot tho waadat winch he was en- 
titled to iccovoi, allowed him up to date of suit only 
tho amount which ho had pa'td as Government icve- 
nue upon his mehal. Held that the Oouit executing 
the deeiee was not prevented fioiu ascertaniiiig the 
amount of wasilat wdinh had acciucd between the 
date of decree «ind the date of possession JMaho- 
mfi) Bd’sheeiiooleah CnowEiiEX' V Hedaet Ah 
CnowEHEY 8 W. R., 42 

68 . Act XXIU qf 

1861, s It — Suit for damages foi illegal appropita" 
tion of pioduce —Suit for mesne profits — A suit by 
a lyot against anothoi foi damages on account of 
illegal apjiropiiation of the pioduce of the land, in- 
eluding the lyot^s piofits, hy the defendant duxing 
ceitam yeais, is not a suit foi mesne profits, and is 
therefore^ unaffected hy section 11, Act XXIII of 
1861 Tho C£ue8ti(>n regaidiug amount cannot he 
settled in execution, but by separate suit Jox Ki- 
SUEET HoOEEEJEB V. JODOOiTATH GhOSE 

[3 W. R„ 1 

69. Suit for mesne 

profits of land iaJeen in excess under decree and 
restored — Where a deciee-holdei in execution takes 
possession of moio land than is covered by the deciee, 
and on an ob|ectiou raised, and after inquiry made, 
the excess land is suhseciuently relinquished, the 
question of wasilat, being one which aiises between 
the parties to the suit wiLh rcfeicnce to the execution 
of the decree, must, under Act XXIII of 1861, sec- 
tion 11, be determined by the Court executing the 
decree and not by a separate suit. Bama fe'ooE’- 
DUBEE Daeee V. Ta^iitke Hanx Lahookbb 

[20 W, B., 415 


MESmE3 PROFITS— 

2. ASSESSMENT IN EXECUTION AND SUITS 
EOR MESNE mOFlTB— continued „ 

Question of amount of mesne profits 

continued. 

See Radha Gobinu Saha v. Beojeneer Coo- 
MAE Roy Chowdhey t . 7 'W'. R , 372 

*7A 

^ ~ Execution of 6ts- 

meefoi possession. Stag of —Jiight to mesne profits 
Execution of a deciee foi possession merely of 
ceitam land haxung been stayed, and the defendant, 
pending an appeal to the Pi ivy Council, contmued m 
possession by the High Couit upon his giving secu- 
rity 1 01 the peifoimance of such oidei as 

bubfaoqucntly dismissed, no older beino* as to 

38S L Z fVf IB B. L S. 

tho cuciiiTi’of ^ ^ ^ ^ > i93, that, under 

put until he was 

should re HrfT"’ amount of bucli profits 

Ser hown™! overution depaitmout 

UAIDPAT . . . 5 c. L. E., 189 

*71 •«.«. 

4 7T~ for mesne profits.— 

of Wee made on compromise —Proce- 
dure ^Possession S sued his brother Q. for nos- 

cabW .H, ^ to an uml 

c settlement, one of the terms of winch was that 

of tiu should retain possession of certain 

thi^ tDninQ gi'ven m accordance with 

he terms of the compromise On C^s death. Ins 

R’^°sou^lfr^^ ® possession of the lands. 

sougnt to obtain possession of the lands, with 
mesne prohts, by executing tho deci ee undei the com- 
promise ag.i,n,t widow. SM that he oS 

Rah HA JiBAN MtrsTAEr 

[6 B. L. R., Ap., 142 : 14 W. B., 485 

72. Reversal of decree 

for possession —Mesne profits in execution of decree. 
-N obtained a deciee against A foi ceitam lands, 
and was put m possession of them in execution of 
the decree On appeal the decree against A was 
reversed, and the lands were accordingly restored to 
him, blit no provision was made as to the mesne 
prohts received by H when he was m possession of 
the lands under the decree of the lowei Court In a 
suit biought by A against H. to leeover such mesne 
piofits, it w^as hold that the suit would he, and was 
not prohibited by section 11 of Act XXIII of 
AbHEAM AIiLI V. NaTHA JABI/AM 

[6 Bom., A. C., 74 

73 , _ — Decree for r>os- 

session -Execution of decree —A sued P and ob- 
^ined possession of certain pioperty under a deciee 
On appeal this decree was leversed The ludgment 
and deciee of tlm Appellate Couit made* no order 
about mesne profits which had accrued during the 
time the land was in possession of A. p, theicupon. 
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MEBWEl 'PEOEITB-^ontinued. 

2 . ASSESSMENT IN EXECUTION AND SUITS 
. FOR MESNE PROFITS— 

Eeversal of deCTee-^coniimed. 

seeking execution of the Appellate Court's decree, 
applied to be reinstated in possession, and also for an 
order awarding her meane profits for the time during 
which she was out of possession of the said lands, 
£teld that, upon such application, it was competent 
for the Court to cause restitution to be made of all 
that the party against whom the erroneous decree 
had been enforced had been deprived of by such en- 
forcement LATI KoOEB V SOBADEA KOOEE 

[I. li. K., 3 Calc., 720 : 2 C. Ii. B., 75 


74. Decree for pos” 

session of immovealle property, — Mover sal of decree 
on appeal — Appellate decree silent as to mesne pro^ 
fits, — Smtfor recovery of mesne profits, — Civil Dro- 
eedure Code, 1882, s. §44 — The plaintiff m a suit for 
possession of immoveable property obtained a decree 
for possession thereof, and in execution of the deciee 
obtained possession of the property This decree 
was subsequently reversed on appeal by the defend- 
ant. The decree of the Appellate Court was silent in 
respect of the mesne profits which the plaintiff had 
received while in possession. The defendant insti- 
tuted a suit to recover those profits, ffeld, per 
Petheea^m, C X, Oldeiexd, Beobhtjest, and Dtr- 
THOIT, JJ",, that the smt was not barred by section 
244 of the Civil Procedure Code, the question raised 
by such suit, although it might have arisen out of 
the decree of the Appellate Court, not ** relating to 
the execution, discharge or satisfaction of the de- 
cree,” within the meanmg of that section (because 
at that time no such question had arisen or was m 
existence)*, and therefore not one in respect of which 
a separate suit is barred by that section. Dertab 
Singh V Beni Bam, I, L, B,, 2 All, 61, distin- 
guished by Oldeibld, J Ber Mahmood, J:— That 
the suit was not barred by section 244, the mesne 
profits sought to be recovered not having been real- 
ised m execution of the decree reversed on appeal. 
Ter Dtjthoit, J -The words m clause (c) of section 
244, any other questions arising,” &c , should be 
read as any other questions directly arising ** * 
otherwise the most remote inquiries would he possi- 
ble in the execution department. Ram Chxtlam v, 
DwaekaBai . . , I. Xi. B., 7 All., 170 


75. 


- Decree for pos^ 


session of immoveahle properttf —JSxocuhon of de* 
cre€,-~^Seversal of decree on appeal. — Mesne pro- 
fits.— ‘Civil Procedure Code, s, 688,— G, obtained a 
decree^ against M for possession of a house, and in 
execution thereof obtained possession. On appeal 
the decree was set aside hy the High Court, whose 
dceree did not direct that the appellant should he 
restored to possession and was silent as to mesne 
refeience to section 583 of 
the CivR Procedure Code, JB was entitled to recover 
possesion of the property in execution of the High 
l^urTs decree J but that, with reference to the deci- 
sion of Full Bench of the Court in Bam G7m- 
Urn y. Dmarha Bai, I, L B,, 7 All, 170, he could 


MESINE VnOElTB— continued. 

* 2 . ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE m01i'nS—co7thmed. 
Beversal of decree — continued, 

not, in execution of that decree, recover mesne pro- 
fits. Gannxt Lae v . Ram Sahai 

[I. Ii. B., 7 All., 107 

70 , — Separate suit for mesne 

TTO'n.tiB*— Deoree~holder Tcept out of possession — 
Act 7KXII1 of 1861, s 11 , — -Mesne profits for the 
period during which the decree-holder was execut- 
ing the deciee and was kept out of possession by the 
opposite party may be awarded by the Court under 
section 11 , Act XXIII of 1861. It is not necessary 
to bring a sepaiate suit. Hookijm Bebee v Ma- 
HOMBi) Moosa Khan . . 6 W. B., Mis., 13 

77. 


. ^ , - Mesne profits ac- 

ermng after decree — Meld that no separate suit 
would lie for mesne profits accruing during the pen- 
dency of the suit and delivery of possession. Section 
10, Act VIII of 1859, provides for mesne profits ac- 
cruing before the suit. Oonkue Dass v, Hbeba 

1 Agra, 141 

Ram Shhneee v, Lalee Babb , 2 Agra, 268 
Shtjnkee Laeii 2 ? Ram Lale 

[1 3N. W., 177 : Ed. 1873, 266 

— Z : of 

s, 11— Mesne profits accruing after decree, 
—Even with the permission of the Civil Couit, a 
separate suit cannot be brought for mesne profits 
between the institution of the original suit and the 
execution of the decree thereon. Act XXIII of 
isbl, section H, commented on. Chbnnapa NAYtr- 
DF^.PlTOHlfiKDDI . . . 1 Mad., 453 

Naeaxana Aiyan V. Sbinitasa Aixan 

[2 Mad., 436 

, — Trior smt for 

possession without mesne profits —A party can bring 
a suit for mesne profits after he has obtained a de- 
cree for possession m a prior suit, m which no pro- 
vision had been made in the valuation of the suit 
for mesne profits. Shitasttnpaei Debi v. Ram- 
SHAMATAT KuEMI . . 1 B. Ii. B., S. E*., 3 

3. MODE OF ASSESSMENT AND 
CALCULATION, 


T? ^ascertaining mesne 

10^031^ Bxeoution of decree,— Where wasilat is 
decreed, the mode of ascertaining it is rightly re- 
^rved for the proceedings in execution Gtjee v, 
Mahabanee Seeemftty . . 15 'VV, B., 133 

Z r of mesne 

profits Bxemtion before all the mesne profits are 
asem tamed -Tower of Court executing decreZ- 
Execution may issue with lespect to ascertained wa^ 
silat, pending inquiry as to unascertained wasijftt. 
In ascertaining and declaring the amount of w^^ 

executing ft has m 
power to alter the decree m respect to interest 
M AEEjrNNissA Chowdheain Bokibun. 
NissA Chowbheain . , ^ 24 W. Bi, 444 
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HESOTS PBOFITS — continued, 

a. MODE OP ASSESSMENT AND CALCXJ. * 
LATION — continued. 

Ascertainment of mesne profits— 

nued, 

S2, Act xxni of 

1861, s, 11, — Cml Procedure Code, 1859, e, 196 — 
A decree for possession and mesne profits must, with 
reference to section 196, Civil Proceduie Code, 1859, 
be field to mean mesne profits down to tfie date of 
delivery of possession. Wfiere tfie amount of mesne 
profits IS not expressly admitted, tfie Court is bound 
to deal witfi it as if disputed, and either to determine 
tfie amount at tfie tiial or to reserve it for assess- 
ment in execution. Dotem Nabain Singh v 
Bundhoo Bam . . • . 12 W. K., 76 

But wfiere overytlung is ordered to be ascertained 
in tfie execution stage, both tfio period and amount 
can be assessed. Hubkehtib Mookbbjeb u. MotiLAH 
Abboobdub . . . . 17 W. R.;, 200 

80. — — — Power of Court 

executing decree. “-Whore tfie suit is for mesne pro- 
fits alone, tfie Court executing tfio decree is not com- 
petent to fix the amount in the course of oxocution. 
Bhoobunnbssubbh Chowbhbain r. Mansok 

[22 W. R., 160 

84* Conetruoiion of 

Where a decree of tfie High Couit simply 
directed payment by way of damages of the proceeds 
of a specified share of certain property,— that it 
left notfimg to be determined m execution, except 
tfio assessment of tlie rents and profits of tlio share 
from which tfie defendants had wrongfully kept tfie 
plaintiff out of possession. Dwaeka Lalb Mhnbub 

Nibunbbo Nabaxn BiNan . 22 W. R., 401 

85 , Mode of calculation of 

mesne profits, — Discretion of Court, — Tfie sum to 
bo recovered in any case of a suit for mesne profits is 
of tfie nature of damages to be assessed by a proper 
exercise of tfie judicial discretion of tfio Court which 
is charged with tfie trial of tfie case on its merits, and 
it is impossible to lay down a rigid rule according to 
which those damages should always be calculated. 
Hogg v, Dinonath Sbbbmankb . 8 W, R., 447 ^ 

86 * — — Iniefest,^Dam* 

ages, — TVastlat^ Intercut calculated upon yearly 
rests of rent may, when claimed by tfie plaintiff m 
his plaint, fie given as an essential portion of tfie 
damages which are recoverable by a person wrong- 
fully kept out of iKissossion of immovoablo property. 
Protap Qhunder Borooah v. Sumomoyee, 14 W, M,, 
idi, followed. Tfie term "mesne piofits*' docs not 
include interest year by year on those pi ofits. Murro 
Durga Chowdhrani v, 8urut Sundari Dahi, I, L, U,, 

8 Calc,, ^S2, followed. Principles stated on which 
tfie calculation of mesne profits should be based. 
Beojenbbo Goomab Box v. Mabhub Chun- 
beeGhosb . . , I. li* E*, 8 Calc., 848 

Bee Bambeuii Singh o# Ps-bmbsshbbb Pbrshau 
Nabain Singh . * * 7 W. B., 78 


i MESNE PBOFXTB— continued. 

3. MODE OE ASSESSMENT AND CALCXT-. 

LATION— 

Mode of calculation of mesne profits— 

continued, 

87. - — Interest, Loss of, 

— Interest on mesne profits ^ear hg gear — Tfie term 
"mesne profits^' means tfie amount which might 
have fieen received from tfie land, deducting ^tfie 
charges for collection ; and does not include damage 
resulting from tfieir not having fieen paid as they 
became due, or loss of interest year fiy year. Hubro 
DuEGA CHOWBHBANI V, SUEIJT SUNBAEI DbBI 

[1. L. B., 8 Calc., 332 
Jj, B., 9 I. A., 1 

Beversing, on appeal, tfie decision of tfie High 
Court m Hbebo Dubga Chowbhbani v, Shabbat 
SOONUBBX DABEA 

[I* Ii. R., 4 Calc*, 074: 8 C. !•. B., 417 

88, — Profits obtained 

from land hg ordinary diligence^ — Mesne profits 
mean those profits which tfie person in actual wrong- 
ful possession of tfio land did actually receive, or 
might witfi ordinai*y and due diligence have received, 
from that land. Dwabkanath Mixtbb v, Bam- 
BHtTN Biswas . , , . 8 W, B., 103 

DbSibya V, Tbhbbanbb ♦ .aw* B„ 874 

80, — Collections hy 

wrong^doer in excess of what could ham been collect* 
ed ordinarilg , — A decree-holder is entitled as mesne 
profits to whatever the wiong-doer has collected, 
though it be more than tfie decree-holder himself 
might have ordinarily collected. Chundeb Coomab 
Box V, Kashebnauth Box Chowdhbx 

[6 W* B., Mis., 87 

80. Cultivation gf 

lands by person in wrongful possession,-^'Wh.CTX a 
person in wiongful 'possession of laud has himself 
occupied and cultivated it, tfie proper principle on 
which tfie amount of mesne px ofits is to be calculated 
is to ascertain what would have been a fair and rea- 
sonable rent for tfie land if the same had fieen let to 
a tenant during tfie period of tfie unlawful occupa^ 
tion fiy tfie wrong-doer. Asmut Kooeb v, Inpttb- 
JBBtc Kooeb . . B. Ii. B., Sup., Vol., 1003 

8, C. Abmeb Kooeb v. Inbobjeet Kooeb 

£9Wr.B., 445 

BiNHABITN CHtTNDEB SiBOAB V, BOBEBTS 

[B. Ii. B,, Sup* Vol, 10Q4s note 

Chabbon V, Ajeet Singh * 12 W, B., 62 

Teibooba Soonbhbbb Debia V, Coomab Pbo- 
MOXHONATH Box . * .11 W. B„ 588 

Bishessbbeb Debia Mohhn Ghttnoeb Bose 
[5 W, B., Mis., 86 

01 , - ■■■ Principle on 

which they should he assessed,^Inieresi,-*ln deter- 
mining the amount payable to tfie holder of a decree 
for mesne profits, a Court is hound to consider, not 
what has fieen, or what witfi good management might 
have been, realised by tfie party in wrongful posses- 
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aiESlIE PEOFITS — continued* 

3. MODE OP ASSESSMENT AND CALCD- 
LATION — continued* 

Mode of calculation of mesne projdts— 

continued 


MESSlNTPi iPROFITS— 

3. MODE OP ASSESSMENT AND CALOD- 
LATION — continued. 

Mode of calculation of mesne profi.ts— 

continued 


sion, but what the decree-holdei would have lealised 
if he had not been wiongfully dispossessed. Dnder 
a (fecree for mesne profits, the decree-holder is en- 
titled to inteiest on such profits fiom the time at 
which they would have coidfe to him if he had not 
been dispossessed Lucehy Naeain v, Kally 
P tTDDO BANEEJEB 

[I Ii, R., 4 Calc., 882 : 4 C. L. R., 60 

92. — — , ■ , Frinciple on 

which they should be assessed —In a case of wrong- 
ful dispossession, the piinciple upon which wasilat 
should be assessed is to ascertain what the actual 
rents or proceeds of the estate wexe, and to mate the 
wrong-doer account for them to the party dispossess- 
ed, everything being assumed against the wrong' 
door DooEaA •SooNUUBEE Debia u Shibbshueee 
Debia 8 'W*. B., 101 

93 ^ — . Assets which 

might have been realised — Amount actually collect” 
ed — Mesne profits are not limited to the amount ac- 
tually collected from an estate hy the judgment- 
debtor, but must be calculated according to the assets 
which might have been realised witb due diligence. 
Smith v Sona Bibeb . 2 "XS? R., Mxs., 10 

Thakoob Doss Boy Chowphby v Nobin Kbisto 
Ghosb , . . . 22 W. R., 126 

94. — - Claim in plaint, 

— Ment notf hut which might have been, received — 
When a party is declared entitled to a decree for 
mesne profits, he is entitled not only to recover as 
those profits such sums as may have been collected 
and appropriated by others in wrongful possession, 
but also such sums as he would have collected had 
he been in possession, and which he has been pre- 
vented from collecting hy having been kept wrong- 
fully out of possession If the plaint in a smt for 
mesne profits claims only rents and profits collected 
and received by the defendant, the plaintiff is not 
entitled to recover m lespect of rents not received, 
but which hy the wrongful dispossession he has been 
pi evented fiom collecting, but if there is an appro- 
priate afiegation, be will be entitled to recover in 
respect of such lents Kombbbttnnissa Begum v 
Hunooman Doss 

[Marsh., 122 : W. R., F. B., 40 
1 Ind. Jur., O. S., 42 : 1 Hay, 266 

95. - — Collection 

charges ■ — The piinciple on which wasilat should he 
assessed where defendant has been compelled to re- 
linquish possession is, that he should be made to pay 
that which plaintiff (decree-holder) would have en- 
joyed if he had not been kept out of possession by 
the wrongful act of defendant Ebboonissa Chow- 
BBoaAiN V Rukeeboonissa . . 9 W. R., 457 

Mobabitb: Ah <?. Boistub Chxjbn Chowdhby 

[11 W. R., 25 


Tebuok: Chanb Baboo v, Sotjbamineb Dosses 

[23 W, R,, 108 

96. "" Liability on 

ejectment of ryot — Loss by dispossession , — A su- 
peiior holder who dispossesses a lyot is liable, not 
merely for the profit which he makes by letting out 
the land, but to make good the loss which the ryot 
sustains hy being dispossessed. Hubuob; Labe 
Shaha V, Sbbbnibash Kuemobab 

[15 W. R., 428 


. ' — Cultivating ryot 

jected by zemindar . — When a cultivating ryot is 
ejected by his zemmdai*, the meie rent ot the land 
realised by the zemindar from another tenant is not 
necessarily the measuie of the damage sustained by 
the lyot and lecoverahle hy him as mesne profits. 
Bhibo Chanbba Mozoombar V. Bamtjnbas Mook- 
EBJEE . 8 B. Ii. R., A. C„ 88 : 11 W. B., 461 

88. — — — — Mate of rent — 

In claiming wasilat for the period of wrongful dis- 
possession, the owneis are entitled to recover either 
any profit which the wrong-doer derived fiom the 
land or any rate of rent which they were receiving 
at the time of dispossession. Joy Kishen Doss v, 
Tuenbulb .... 24W. R., 137 


that the 

amount of ren^ actually received, together with that 
which might with reasonable diligence have been 
collected, form the amount of mesne profits to which 
a decree-holder is entitled. Evidence that the land 
was let for a ceifeam amount is a primd facie proof 
of the amount of mesne profits, and may he acce|)fced 
hy the Couit unless the contiary he proved liUGHO 
Nath Dobby v Huttee Dobey 

[1 Agra, Mis., 17 
The onus being on the peison in wiongful pos- 
session to show that the usual lents were not collect- 
ed Oman v. Eam G-opab Mozoombar 

[18 W. R., 261 


ioo. 'J^roof of amount. 

Mesne profits hahle in execution of a deciee aie the 
rents of an estate, minus costs of collection, Govern- 
ment revenue, losses by desertion and death of ryots 
by drought, &c. The proper means of ascertaining 
their amount is to requue the paity who has held 
possession, and against whom the decree has passed, 
to produce his accounts, and, if necessaiy, to compel 
him to do so. On him lies the onus of proving the 
actual amount of mesne piofits, and if he fail' to 
produce his accounts he will only have himself to 
hlame it the amount awarded hy the Court is larger 
than the actual mesne profits Dinobunbhoo W- 
bee V. Keshub Chunbeb Ghose 

[3 W, R., Mis., 25 

Bamnath CnowBMkY v , Digumbee Roy 

[3 W. R., Mis., 30 
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MtESITE PBOFITS ■--confint*od. ^ 

ij. MODK 01^^ AlSSKSbMENT AND CALCU- * 
L ATI ON — CO ill i n ued. 

Mode of calculation of mesne profits ~ 

continued, 

XOl, - — JP^ oof of actual 

collections — If a Couifc finds tliat a pUuitifl: has been 
dispossessed of pioperty> he is prtmd facie cxitiilcd to 
mesne profits in lespect of the period during which 
he was dispossessed, and it is not necessary for him 
to prove the actual collections made during his dis- 
possession, It IS sufficient to show what is the annual 
profit winch 111 ordinary years can be collected Thus 
it IS sufficient to show the profits for the years pre- 
ceding or subsequent to the period of dispossession. 
Bhawanbb Dben Sahoo v. Mon on Sakoo 

[1 ISr, 188: Ed. 1873, 273 

X02, — - — Jlents mt re- 

eeived — JE^epenses of collecting rents , — In estimating 
mesne profits, not merely the amount of rents actual- 
ly received by tbo deiendant, but also those which ho 
might have received, and which can no longer be 
collected, ought to bo charged jigaiust him. On the 
other hand, the icasouable ovpense of colleoting the 
rents may be allowed to him , and if he has paid rent 
to the zcmindai, allowance may be made for such 
payments But he cannot be charged with payments 
of rent made by the plaintiff to the zemindai. Biis- 
SXTNESSOOBBK DaBEA TAKASOONDBHliB BrAUMI- 
NBB MaHOMBU HAJBA TAEAaOONBRRBH BrAII- 
MiNBH . • . Harshi., 201 : 1 Hay, 577 

103. - - Failure of 

deoreedioHer to prom rate of rent* — In estimating 
the amount of mesne piofits %vhorc ’JS/ decree-holder 
could not give satisfactory evulonco as to the rates at 
which he received rents and the collections he made, 
the judgment-debtor was held liable for the amount 
stated m the Collector’s jummabundi, minus the 
cost of collection, leaving lum to recover from Oovorn- 
ment what he has paid on account of revenue, unless 
the sums so paid had already been refunded by 
Government to the decree-holder, PaI/Mkb d. Bai» 
Gobinu Doss . . . . 7 W. B., 230 

104. Landlord and 

tenant — LLeld that the mode of estimating the amount 
of mesne profits m respect of a talook held by plaintiff 
under defendant was to ascortam the amount of 
profits which plaintiff could have realised from the 
talook if he had not been dispossessed therefrom by 
the wrongful act of defendant j and that as there 
was no necessary relation between those profits and 
the amount of revenue payable by tbe latter on ac- 
count of the inferior holding, such revenue could not 
be treated as an element in the calculation ; bnt that 
the amount of rent payable by plaintiff to defendant 
ought to be deducted from the gross calculation of 
the talook. Keld^ also, that there seemed no reason 
why the same rule should not ho adopted in this case 
merely because the wrong-doer was the landlord, 
Bhybub Chunbbb Mojoombab. u. Hxtbo Fbostth- 
asro Bhcttxaohabjbe. Htmo PjiostrNNO BEtrMA- 
CHABJBB V, Bhybub Cheni^jb Moffooumn 

[17 W. B., 257 


MESNE FHOFTTB ^continued 

3. MODB OF ASSESSMENT AND CALCU- 
LATION — continued, * 

Mode of calcwlatxon of mesne profits— 

continued. 

106. — Memxssion of 

rent or neglect to maJee collection, — The rule for the 
assessment of mesne profits is, that the right of*the 
true owner is to all the profits of the land, and not 
merely to the amount of the cash collections durmg 
the time that he is illegally kept out of possession, 
and the trespasser must he held responsible for all 
that be has realised, and receive credit for everything 
for which he is entitled to credit, such as rents paid 
and charges for collection. He does not lessen his 
responsibility by remitting rent or neglecting to make 
collections Kales Dbbbb v, Monnoo SoonuN 
CnownHBY .... 18W.B.,m 

106. — • — Gross produce 

of estate — Value Mesne profits should 

not he estimated on the gross produce of an estate 
except when all other means of ascertaining them 
fail. The rents due from the actual cultivators, or, if 
ho cultivate the land by bis own servants, tbe value 
of the pioduce, should he taken as the amount of the, 
mesne profits, Khbmon KuiiEE Debia n, Mobhoo- 
MXJ^CTY Debia . . . 4 "W*. B., Mis., 23 

107, and rea^ 

sonahle rent, — In a suit for possession and wasilat, 
whore the plaintiff was the actual cultivator of the 
land and obtained a deexee, it was held that the EuU 
Bench ruling in Asmut Koer v, Indur^eei Koer, 
B, L. H 3 Sup. Vol, 1003 , 9 W, iZ., and not 
that in the case of Saudamtm JDehi v. Anand Chandra 
jSaldar 3 7 B L, B 3 178i note 13 W R , 57, was 
applicable, and that plaintiff was entitled to such fair 
and reasonable rent as the defendant might have de- 
rived fiom the land had he left it duung the period 
of his wiongful occupation. Mabhub Chtjnber 
Dutt V, Haeabhtjn Paul , . 14 W. B., 294 

103^ — — Berson not him* 

self cultivating the land — The mode of calculation 
laid down m Asmut Kooer^ Indurjeet Kooer, B L, B, 
Sup, Vol. 3 1003 9 JV B 3 4:4:5, held to be apphcable 
also to a case where a person, the wiong-doer, has not 
himself cultivated the land. Pbomothonath Boy 
V, Teipooea Soonbueee Dabbb 

[10 W. E., 463 

109, - - Frinoiple of 

assessment. — Berson cultivating land, — A Suit by a 
ryot having been remanded with a view to the assess»- 
ment of mesne profits on the principle laid down in 
Sandamim Bebi v. Anand Chandra BPaldar, 7 B. L, 
B., 178, note 1 18 IV, B, 37, if it was found that the 
plaintiff had himself cultivated the lands before leasing 
them out to an indigo factory, the first Court, finding 
this to be the case, assessed Die mesne profits -accord- 
ingly,— Le., at the lowest rate deposed to by the 
plaintiffs’ witnessess. The District Judge reveised 
the decision on the ground of a later ruling m Madhub 
Chmder Butt v, JSaradhun Baul, 14 TV. B, ^94, 
Meld that the Judge qjaght to have followed the 
course indicated by the order of remand. Meld, also, 

6 G 


in 
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MESKE VROmTS-^eonfirned. 

3. MODE OP ASSESSMENT AND CALCU- 
LATION — continued. 

Mode of calculation of mesne profits— 

continued, 

that the special respondent, if dissatisfied with the 
order of remand, ought to have apphed for a review, 
andr not having done so he was not entitled to 
ask the Couxt to go behmd that order and consider 
whether it was wrong with reference to Madhuh 
Chunder X>uii v. Saradhun Faul, 14 TF, JR p 294, 
JBCeldp further, that the later decision did not over- 
rule the earher one, hut refeiied to a different case, 
that of a large zemmdar entitled to rent 
only ; — and that the Pull Bench ruling referred to in 
the later decision did not mtend to lay it down that a 
party who is himself a cultivator is not entitled to 
recover the profits which he would have made out of 
the land by his ovm cultivation. NuESiNas Roy u. 
Aitdeesost . , . , low. R., 125 

110. — Zerayet and 

hhowh lands. ^Production of accounts to show value 
and produce of land , — ^The loss of the party wiong- 
fuUy kept out of possession must generally be mea- 
sure by the actual profits arising from the usufruct 
of the land during that time, on an occupation of the 
same character as that of the party wrongfully kept 
out of possession at the date of his ouster or of the 
last legal occupant whom the plamtiff claims to 
succeed to, if the plamtiff himself never entered mto 
possession. A difference in assessment should be made 
between zerayet and bhowh lands, a deduction being 
allowed as to the former on account of expenses of 
cultivation. As regards the produce and value of the 
lands m such cases, it is the duty of the judgment- 
debtor to produce his accounts and to prove what weie 
the real assets of the property. Rookumee Kooeb 
tj. Ram Tumri, Roy . . . 17W.B.,156 


111 . ly CUUl^ 

Where the plamtiff, who was a cul- 
tivator, sued for possession of certam land, of which 
be had been dispossessed by tbe defendant, with 
mesne profits, and the Judge gave him a decree for 
possession, and as to mesne profits decreed that the 
plamtiff should have the actual profits reahsed from 
the land, and if that could not be ascertained (as to 
w^ch the burden of proof, he said, should be on tbe 
defendant), then, according to the capabilities of tbe 
soil m an average season, makmg the deductions 
necessary on account of the had seasons, expense of 
cultivation, rise and fall of prices, and cost of seed • 
and m the case of mdigo, the value of the raw 
produce and not of the manufactured article , — ^it 
was held that the prmciple on which damages were 
awarded was a correct prmciple, wheie the plaintiff 
was himself a cultivator. Watsoi^ v, Pyaei Lai 

7B.Ii. B.,175 

Saitdamiot Debeb V . Ah-ahd Chakeea Haebae 

[7 B. Ii. B., 178, note ; 13 W., B., 37 

7 — Cultivator , — 

Where the party recovermg possession of land of 
which he was wrongfully dispossessed, and claiming 
wasilat, 18 hmiself the cultivatoi, be is entitled to le- 


MBSNTB RRO’WTTS-^contmued, 

3. MODE OP ASSESSMENT AND CALCtJ. 

LATION — continued. 

Mode of calculation of mesne profits-— 

continued, 

cover the profits which he would have made out of 
the land by the cultivation had he not been dispos- 
sessed. Nbb Sinq-h Roy «?. Anbeesow 

[16 W. B., 21 

Shistee Peeshad Chuokeebtjtty V. Kttmba 
Kastx Roy . . . . 17 W. B., 348, 

113 . Amount ivhtch 

might have been received , — Where one party illegally 
dispossesses another and lets his estate m farm, the 
amount of the rent which the paity wrongfully ousted 
might have ordinarily received had he been in posses- 
sion, and not the amount of the farm rents icceived 
during the wrongful possessor’s incumbency, will, 
unless any special custom be proved, be the measure 
of mesne profits to be awarded, Ju&TrEirAXH SiJsraH 
tj. Ahmeboolbah , . . 8*W*.B.,132 

114. TInproJitable 

lands , — In executing a decree for mesne profits, a 
Court does light m excluding from tbe account lands 
of such a nature as would, under ordinary circum- 
stances, yield no profit, regarding which it has not been 
shown that the judgment-debtors had opportunities of 
disposing of them foi a profit, Beohaeam Dass v. 
Beojonath Pab Chowbhey . 9 W, B., 869 

115* Falue of 

duoe of gulJcur , — In a suit for wasilat, where it was 
decreed that the value of the produce of a julkur 
should be ascefcained m execution, the lower Appel- 
late Court was held to have come to a light conclu- 
sion without any error of law in taking the nearest 
approximate value of the produce mdicated by tbe 
evidence and the plaintiff’s statement Enaet Ali 
V. Sobhnath: Missbe , * 15 W. B., 268 

116. — Cancelment of 

durputni tenure , — A zemindai granted a putni to 
Ap who gi anted a durputm to B, The putni was 
sold for arrears of rent to (7 , who entered into posses-? 
Sion, cancelled B^s dui putni, and, after two years’ 
possession, granted a durputm to h. Meantime A , 
the original putnidar, had the sale set aside in a 
regular suit brought for that puipose, and thereupon 
B brought a suit against I), alone for mesne profits, 
JKeld that B. was entitled to be credited with the 
amount of rent which he had paid to his putnidar, 
C p and with the expenses of collection. Nbeeae Abi 
Biswas v, Rameshab Bhxtniok . 8 O. Ij. B., 28 

117, BeoreeAi older 

wrongfully "kept out of possession . — A decree-holder 
who stands in the shoes of his judgment-debtor, but 
who has been wrongfully kept out of possession of 
land for which the judgment-debtor granted a lease, 
IS entitled to receive the profit which the judgment- 
debtor made out of them, and which the decree- 
holder would have made bad ho been in possession. 
GoOEOO DYAL<'MUHBt?E V, GOPAB SlN0H 

[24 W. B,, 272 



( 8841 ) 


DIGEST OP CASES. 


( 3842 ) 


MESTTB -PROFITS— 

3. MODE OP ASSESSMENT AND CALCU- 
I ATION — continued. 

Mode of calculation of mesne profits— 

continued, 

118. — Suit for mesne 

profits against trespasser, — Costs and expenses of 
trespasser %n collection of rent, — "by tie ma 3 or- 
ity of the Pull Bench, that a trespasser on the land 
of another should, in estimating the mesne profits 
which the owner of the land is entitled to recover 
from him, he allowed such costs of collecting the 
rents of the land as are ordmanly incurred by the 
owner, where such trespasser has entered or conti- 
nued on the land in the exercise of a hond fide claim 
of right ,* but where he has entered or continued on 
the land without any hond fide belief that he was en- 
titled so to do, the Couit may refuse to allow such 
costs, although ho may still claim all necessary pay- 
ments, such as Govermaont revenue or ground rent. 
Per SruAET, C, J, — Whether such trespasser is a 
trespasser bond fide or not, ho should bo allowed 
such costs. Ai«taf Ali v, Laiji Max. 

tl. Ii. R., 1 AIL, 618 

119# — Allotoance for 

eictraordinarg piofits , — Where a party is decreed 
entitled to mesne profits, the trespasser cannot ho 
allowed to urge that the owner would not have re- 
alised as much fiom tho land as ho (the trespasser) 
did ; but if ho had ohtaiued oxtraordinary profits by 
the expenditure of capital on the laud, allowauco 
should bo mado for such expenditure. Sebbkatu 
B oss V. Nobik Chus'jobe Bo3E . 9 W, R., 473 

120 . — iJanages in- 

curred by tenant in oonsegfuenoe of ejectment — A 
landlord who ejects his tenant illegally and holds pos- 
session as a wrong-doer, although ho settles another 
tenant on tho land, is liable, not only for tho rent ho 
receives under such possession, but also for the 
damages incurred by the tenant whom he has eject- 
ed, in consetiuenco of the ejectment, Mahomed 
A^mxtd 13, Chadee Eabx. Pandey . 12 W. R., 104 

121. - — Co-sharer s . — 

Decrees for and agawst different parties, — The 
mode of calculating mesne profits in cases of deciees 
for and against each of the parties, is to calculate 
and rateahly divide them, and then to allow a set-off 
to the extent of the profits actually received by each 
sharei, the deficit in each year being made good by 
the party who received in excess of his share. Buoy 
Gobind Nais: d, Kadbb PBOstrifNo Naik 

[16 W. R., 294 

122 . — - Co-s h arers,-^ 

Dair Whore tho parties to a suit for certain 
land and for tho payment of mesne profits in respect 
of the same were co- sharers in the estate comprising 
such land, and tho defendants had themselves occu- 
pied and cultivated such land, — Be id that the most 
reasonable and fitting mode of assessing such mesne 
profits was to ascertain what would be a fair rent for 
such land if it had been lot to an ordinary tenant 

III 


MEISISTF PROFITS — continued, 

3. MODE OE ASSESSMENT AND CALCU- 
LATION — continued, * 

Mode of calculation of mesne profits— 
continued, 

and had not been cultivated by tbe defendants, 
OcvmA Peosad V, Gajadae^Pbasad 

[I. Ii. R., 2 All,, 661 

123, — - -I Costs of collec- 

tion of rent, — Where a suit is decreed as one for 
possession with mesne profits, the decree-holder is 
not barred from asking the Court, under section 197, 
Civil Procedure Code, to inquire into the amount of 
mesne profits in execution. In decreeing mesne pro- 
fits, a Court has no right to disallow the costs of 
collection on the assumption that a large zemindar 
can collect rents without costs. Gooeoo Doss Roy 
V, Anbitd Moyeb Debia . . 16 W. B,, 203 

124. — Mustagiii ten- 

ures , — Whore the custom of colleciy-ig rents from 
mustagirs jirevails, the masiagiri 3 umma is to be the 
basis of account of mesne profits to be iccoveied 
from a judgment-debtor, Ahmed Rezah v Enaet 
Hossbiit . . , . 1 W, R,, Mls., 20 

126. — Dent left un- 

collected , — In a suit for mesne profits the defendant 
cannot have credit for lents which he has left uncol- 
lected from the ryots, Mbheooa v. Hebeaeam 
Missee 1 Hay, 277 

126, ' Value of trees 

cut dozen, — Decree for mestie profits , — The value of 
trees cut down and appropiiated by a judgment- 
debtor, against whom a decree with mesne profits 
has been given, may ho included in the mesne profits 
for which the judgment-debtor whilst in wrongful 
possession is liable. BtrifEBAD SiNau tj. Sitdasebb 
Dvtt 2 *W. R., Mis,, 60 

127, ' ' ■ JSurunjamee, 

upon uohat profits to be alloioed, — Surun 3 amee 
should be allowed upon the amount actually collect- 
ed, and not upon the net proceeds coming to the 
zemindar. Eeeoohissa Chowdhbain v Rijkbeb- 
OONISSA 9 W, R„ 467 

128, — — — " A Derage of 

several years, — Decree of Sudder Court estimating 
the amount of mesne profits from the average of two 
preceedmg years, as ascertained in a former suit 
(the evidence in the present suit being unsatisfactory 
on both sides), upheld. SooBlAH Row v, Ekoogee-- 
TY SOOEIAH 

[6 W. R., P, O., 126 : 2 Moore’s I. A., 72 

129, .. I — — - Endowed lands. 

— Expenses of mrsMp. — In the case of endowed 
lands, the judgment-debtor is entitled to a deduction, 
from the amount of mesne profits ascertained to be 
due, of the expenses meurred by him in carrying on 
the worship ot the idols. Thakooe Doss Achabjee 
CHDOKEEBDTT y «. SHOSHBE BHOOSTIN CiXATTEEJEB 

[17 W. R., 208 
G G 2 
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8. MODE OF ASSESSMENT AND CALCU- 
LATION — aoniinued. 

IVCode of calculation of mesne profits — 

cont%nued 

130. — Oudh Taloolc^ 

dars^ Relief Act, 1S70 — Interest on mesne profits — 
A'a under-proprietor having been dispossessed by a 
manager of the superior estate, appointed under the 
OudhTalookdais’ Belief Act, 1870, recovered posses- 
sion under a decree, and afterwards sued for mesne 
profits. Meld that a person who had not himself 
received the mesne profits havmg come into posses- 
sion of the talook upon its being released from man- 
agement under the above Act, would not be charge- 
able with sums which, as it was alleged, might have 
been received by way of mesne profits, but had not 
been received in consequence of the manager’s wilful 
default; there being nothing to show that such 
talookdar could be charged with anything more than 
was actually received by him. There being no rule 
of law obhgihg the Court to allow interest upon 
mesne profits, it is a matter for the discretion of the 
Court, upon consideration of the facts, whether to 
allow interest or not, Kishnaitand t?. Paetab 
Naeain Sihgh 

[I. I,, b:, 10 Calc., 792 : Ii. B., 11 1. A., 88 

X3L — — Mxpenence of 

Judge deciding case — Mmdence —In estimating 
mesne profits for a pexiod of wrongful dispossession, 
the lower Courts were held to have pursued an incor- 
rect course in deciding upon the supposed personal 
experience of the Judges instead of upon evidence laid 
before them. The Court ought to have done its 
best to estimate, fiom the evidence before it, what 
would have been the net profits which the dispos- 
sessed owner would have earned by the cultivation 
during that period had he been in possession. 
Kishen Peeshad Singh m Ceowet 

[23 W. E., 15 

132. ' Amount claimed 

less than amount ^rooed . — The Court cannot give a 
larger amount of mesne profits than is claimed, 
although more is proved. Sooeiah Row v, Cota- 
GHEEY BoOOHIAH 

[5 W. B., P. O., 127 : 2 Moore’s I. A., 113 

Gooeoo Doss Roy v, Bunsheb Dhue Sein 

[15 -W. E., 61 

Kaeoo LALI/ Thakooe d Foebes 

[7 W. B*, 140 

133. Decree fo r 

amount larger than that claimed . — ^A decree for 
wasilat for a larger sum than that mentioned in the 
plamt was upheld m appeal, on the ground that the 
plaint did not profess to do more than give the ap- 
proximate value of the produce of the land, and that 
the sum decreed had been found due after two care- 
ful local investigations Pe aeee Soondueeb Dosse e 
n Eshan Chundee Bose . . 16 W. B,, 302 

134. Execution of 

decree. — Amount awarded vn execution larger than 
that claimed m plaint* — Court Rees Act (VXI of \ 
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Mode of calculation of mesne profits— 

continued. 

1870), s. 11, para* 2 . — The plaintiff brought a suit 
for possession and for a certain sum as mesne pro- 
fits, which he assessed at three times the annual rent 
paid to the defendant by tenants in actual possession 
of the land He obtained a decree for possession, 
and tbe decree ordered that the amount of mesne 
profits due to him should be determined in the execu- 
tion proceedings On an investigation a larger sum 
was found to be due to him for mesne profits than 
that claimed by him in his suit. The plaintiff, 
therefore, paid the excess fee as provided by paia- 
graph 2 of section 11 of Act VII of 1870, but it was 
held that the amount of mesne profits recoverable by 
him mnst be limited to tbe amount claimed in the 
plaint. Baboo JAN Jha u Btjnath Dutt Jha 

[I. Ii. B., 6 Calc., 474 : 7 O. Ii, B., 539 

135. Amount claimed 

in plaint — Larger amount found due by Ameen — 
Where a plaintiff, in bringing a suit for pobsession 
and for mesne profits, approximately estimates the 
amount of such mesne profits at a certain sum, and 
obtains a decree which leaves the amount due as 
mesne profits to be ascertained in execution, he is 
not bound down to the amount claimed in his plaint ; 
but if more is found due to him, he is entitled on 
payment of further Court fees to recover the larger 
amount so found due. JBahoojan Jha v Myjnaih 
Dutt Jha, L L R., 6 Calc , 474, distinguished. 
Jadoomoby Dabeb V. Hafez Mahomed Adi Khan 
^ [I. Ii. B., 8 Calc., 295 

186. — — Rxecuilon of 

decree — Amount stated in plaint. — JEstoppel . — 
When, in a suit for possession of land and mesne 
profits at a rate stated in the plamt, a decree is 
passed which directs that the amount of mesne pro- 
fits be ascertained m execution of the decree, the 
plaintiff is not limited to the amount or rate stated 
in his plaint, though it may be used as evidence 
against him in favour of the defendant Rahoogan 
Jha V Bygnath Dutt Jha, I, L. R , 6 Calc , 474, 
explained. Gahei Peasad Koondoo v Reily 

[I. Ii. B., 9 Calc., 112 : 12 C. Ii. B., 41 

Hitbbo Gobind Bhukut d. Digijmbueee Debia 

[9 W. B., 217 

MUilTABY AUTHOBITIES, JTJBISDIC- 

TI03N OP— 

See JtTEiSDiCTiON OF Ceiminad Coitet — 
Exteofean Beitish Subjects. 

[13 B. Ii. B.,474 

mHiItaby code. 

See Smadd Cause Couet, Mofussid— Law 
OF Smadd Cause Couet, Mofussid. 

([5 Bom.., A. C., 99 

militaby coxtbts op bequest. 

See Affeal— Acts — Miditaey Couets of 
Requests Aot • , 2 3N. W., 229 

[3M. W.,75 
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MILITARY COURTS OF BEQUEST— 

continued. 

Bee Jurisdiction-— .Question oe Juris- 
diction— G-enerally , 1 Agra., 222 
Bee Smael Cause Court, Moeussid— Ju- 
risdiction— Mieitary Men. 

[1 Mad., 443 
2 Mad., 389, 439 

1 ; Jurisdiction.— .dtc^ XLII of 

1860 -^Btat, 20 ^ 21 c, 66, s» 67 — Section 

6 of Act XLII of 1860 did not alter or interfere with, 
the juusdiction of the Military Couits of Requests 
established by Statute 20 and 21 Victoria, Cap. 66, 
section 67, Shanmuoa v. Meddleton 

[1 Mad., 443 

% Act XI of 1841.— XII of 

1842 {Military Bamrs Act) — Bfyht of suit^The 
provisions of Act XII of 18^12 apply to all the Courts 
established by Act XI of 1841, whether those Couits 
are held within or without British territory. It is 
incumhent on all persons claiming the privilege of 
suit given by those Acts, when residents within can- 
tonments, to cause thomsolvea to be registered Tej 
Ram V , Moodtan Muel . • 3 W,, 70 

3, - IV ■ , against Canton- 

ment Magistrate,----Act XI of 18 Id did not confer 
3urisdiction on a Military Court of Requests to enter- 
tain a suit against the Cantonment Magistrate as 
representing the Govermnont, Jodhraj v. Canton.- 
MENT MaC-ISTRATE 01^ MORAll 

[1 m W,, 174 : Ed, 1873, 263 

4. — 02 , 1)11 Jprgcedure Code, 

1859, ss. 114, 119. — The Code of Civil Procedure, 
1869, except so fax as its provisions enact imlos for 
appeals fiom Subordinate Courts, did not apply to 
proceedings under Act XI of 18tl (Militaj'y Court of 
Requests Act). These pioceedings are regulated by 
the Act, and sections 114 and 3 19 of the Civil Pioce- 
(luie Code do not apply, Gunsam Loss v. Moodtan 

2 IT, W,, 192 

6, - ■ ss. 2, 17. — Bensons 

beyond British territory — Sections 2 and 17 of Act 
XI of 1841 must be read together as regards persons 
amenable to Military Courts of Requests beyond 
British teriitory. Mooltan Mudl v, Gunsam Loss 

[3 m W., 76 

’ 0. 17 . — Decree by de- 

fault on non-appearance of plaintiff, — The term 
« rules in force in section 17 of Act XI of 1841 is 
to be interpreted as equivalent to rules for the time 
being in force.'' It is not competent for a Court of 
Requests to pronounce a decree (by default) in favour 
of defendant without considoxing the evidence before 
it. Gruntham Loss n, Moodtan Mule 

[2 3Sr. W., 229 

MILITARY OFFICER. 

Bee Attachment — Subjects oe Attach- 
ment— Sadary I, L. B., 1 All., 730 

Bee Sertioe or Summons. * 

[U B. L. B„ Ap., 43 


MILITARY OFFICER —^continued. 

Bee Small Cause Court, Moeussil— Ju- 
risdiction — Military Men. 

[2 B L. R., S. H., 3 
2 Mad., 389, 439 

MINISTERIAL OFFICER. 

Bee Appeal — Orders. . 

[3B.L. R., A. C., 370 
14 W, R., 328 

Bee Superintendence op Hioh Court- 
Charter Act, s. 15— Civil Cases. 

[19 W, R., 148 

20 W. R., 470 

1 . Appomtment,-- Act Xllof 1856, 

s, 3 — Ciml Court Ameens, — The High Court had no 
authority to interfere in the case of a poison who was 
not conhrmed in an acting appointment of Cml Court 
Amcen for which the Judge considered some other 
candidate to he more fit. In the matter op Looeoa 
Loss Loss . . . . 17 W. R., 226 

2. Act xvr of 1863. 

— Bower of Bubordmate Judges. — Act XVI of 1868 
contemixlated that the selection and appomtment of 
persons to fill ministerial oflices in the establish- 
ments of Suboidmato Judges should be left to those 
Judges, the power of the Zillah Judge extending 
merely to the approval or disapproval of the person 
appointed. The lattei's refusal of sanction must be 
based on grounds personal to the appointee ^ and he 
must not intorfeie and control the selection of per- 
sons so as to influence the inferior Judge towards tbe 
appointment of a particular candidate. In the 
MATTER OP THE PETITION OP OOLPUT HOSSEIN 

[13W.R.,197 

a Act xri of 1868, 

$. $. — Munsifs Court — Under section 9, Act XVI 
of 1868, the nomination and appointment of the 
ministerial officers of a Munsif's Court rested with 
the Munsif, subject to the appioval of the Listrict 
Judge, If the Listiict Judge did not appiove, he 
could refuse his sanction, but the law did not permit 
him to appoint any other person. In the matter op 
Rajooomab Goopto . . . IIW, R., 354 

4. Act xriofma, 

s, 9 — Appointment of serishtadar — In the mattter 
of the appointment of a serishtadar in a Munsif^s 
Court, it was held to be no irregularity or impropriety 
on the part of a Judge to call the attentions, of the 
Munsif to a circular order of the High Court com- 
municating the wishes of Government that preference 
should he given to certain discharged officers. In 
THE OP MATTER AnUND CHUKDER GHUOKERBUTTY 

[14 W. R,, 376 

5, „ Bower of Judge to 

interfere with appointment O'P serishtadar by Mun- 
sif. ---’Where Si Munsif appointed a person as sensh- 
tadar in his Court, and it did not appear that the 
person so appointed was in any respect disquahfied for 
the appointment, or that his appointment was open 
to any sort of objection whatever, or that the Mun- 
sif had neglected any of the preliminary inquiries 
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MDSTISTERIAL OFFICER.-- Appointment 

— oqnt'imed, 

or foimalities prescribed for such cases, — Seld that 
it was not competent to the Zillah judge, merely on 
the ground that in his opinion the claims of some 
other persons were superior to those of the person 
appointed, to remove him from the office, and to 
dii'ect the appointment of a different and specified 
person. Iir the matteb op tee petition oe 
Bhotetjb Cetjhdbb Deb . . 7 W. R., 131 

6. , Removal of officer, 

— Fotoer of Zillah Judge, — A ZiUah Judge may re- 
fuse to confirm the appointment, by a Subordinate 
Court, of a disqualified person as a ministerial officei, 
or may rescind such an appointment if not made 
conformably to the rules prescribed by the High 
Court,* and require the Subordinate Court to make a 
fresh appointment after observance of the rules 
But he has no authority, after allowing an appoint- 
ment to stand for nine months, to displace the per- 
son so appointed and to appoint another m his stead. 
Ie the matter op the petition op Kalxy 
Prosenho Chatteejeb . . 7 “W. R., 224 

7. -Removal. — Bemoval of mohurnr, 

— Bower of Zillah Judge,^k. Zillah Judge is not 
competent to remove a mohurrir from one Munsifi 
without any fault of his, and to subject him to loss 
by requirmg him to go to a distant Munsifi. In 
THE MATTBE OP HtJEBO GOBJND BiSWAS 

[7 W. R., 246 

8. — . Dismissal. — Gromdfor dismis- 

sal. The fact of a ministerial officer carrying on 
a shop IS not such an uTegularity in his conduct as 
to justify his dismissal In be Komei. Loohen 
Bhaboobx .... 2 Hay, 674 

0. ' Ground for dis- 

Private concerns of a ministerial officer 
need not geneially be taken notice of by the head 
of a Court or office, but if they appear on the face 
of the record of a case to be such that he cannot be 
entrusted with any onerous duty, the head of that 
office or Court is justified m dismissing him from 
office. In the mattbb op the petition op Fed- 
DAE Hossein .... 2 Hay, 677 

FCIHOR. 

Col. 

1. Evidence op Minobitt, , , 3849 

2 Liability on Conte acts . , 3849 

3. -Liability pob Tobts . . ’ 8850 

4. Custody op Minoes (Act IX of 1861^ 

, 3850 

5. Ebpeesentation op Minoes in Suits 

6. Cases undee Minoes Act, Bombay, 3852 

XX OP 1864 3358 

See Cases undee Act XL op 1858 
See COMPBOMTSE— Constbuotion Enpobc- 
INO, Eppeot op and setting aside 
Deeds op Compbomise 
^ [I. Ii. R., 6 Calc., 687 

See Dbceee— -Fobm op Decbee — Consent- 

DfiOBBB . . , lew. E., 232 


MIKOR— 

See Cases undeb Guabdian. 

See Cases undeb Hindu Law— Aliena- 
tion— Alienation BY Fathee. 

See Cases undee Hindu Law— Guabdian, 

See Hindu Law— Pabtition— Requisites 
POB Pabtition. 

[8 B. L. B., 863 : 10 W. B., 273 

See Insolvent Act, s 7. 

[I. Ij. R., 7 Bom., 411 
I. li. R., 13 Calc., 68 
See Lettbbs op Administeation. 

[1. L. B., 4 Calc., 87 

See Cases undeb Limitation Act, 1877, 
s. 7. 

See Cases undeb Mahomed an Law— 
Guabdian. 

See Mahomedan Law— Pbe-bmption— 
Right op Pee-emption— Waiybb op 
Right oe Refusal to Pubohasb, 

[I. D. R., 1 AIL, 207 
See Cases undeb Majoeity, Age op — 
See Cases undeb Majobity Act. 

See Paupee Suit— Suits. 

[I. D. B., 3 Mad.. 3 
11 B. D. B., 373 

See Plaint— Fobm and Contents op 
Plaint— Plaintipps. 

[I. h. B., 12 Calc., 48 
^ 17 W. B., 144 

20 W. B., 463 
10 Bom., 414 

See Registbation Act, 1877, s 35. 

[I. D. B., 1 AIL, 466 
I. L. B., 6 AIL, 699 
LJj. R., 8 Calc, 867 
See Review — Fobm op and Procedubb 
ON Application . 16 W. B , 231 

See Sale in Execution op Decbee— Set- 
ting ASIDE Sale— Rights op Pub- 

OHASBBS — ReCOVEEY OP PUECHASE- 
MONEY . . I. D. B., 1 All., 668 

See Succession Act, ss 2 and 3. 

[12 B. D. B., 868 

■ " CoUector in charge of estate of— 

See COLLECTOB . 1. 1,. B., 1 Bom., 318 

— Custody of— 

See Habeas Cobpus. 

[6 B. Ii. B., 418, 667 
13 B. L. B., 160 

Mortgage by administrator of 

proiierty of— 

See Act XL op 1868, s. 18. 

[I. Ii. B,. 2 Calc., 283 
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MXNO'M^oonfimed. 

Obtaining possession of, for pur- 
poses of prostitution. 

S^e Pjbkaii Codb, ss. 372, 873. 

re B. Xi. E., 34: 

6 Mad., 415, 473 
I, Xi. B., 1 Mad., 164 

Power of, to adopt or give per- 
mission to adopt. 

See Hindu Law— Adoption— Who mat 
Adopt . , I. Ii. B„ 1 Calc., 289 

[16 W. B., 648 

Sale of share of— 

See Cases undeh Hindu Law — Joint 
Family — Powees or Alienation by 
Membees. 

See Cases undee Hindu Law— Aliena- 
tion— Sale OP Joint Family Peopee- 
TY IN Execution, &o. 

1. EVIDENCE OF MINOBITY. 

Plea of minority, Determi- 
nation of. — Personal appeaf'ance of minor — Tlie 
plea of minority sliould bo decided on positive evi- 
dence, and not morely on the appearance of ibo al- 
leged minor, Khbtteemohun Ghosb v, Ramessub 
Chose . , • . W. B., 1864, 304 

Kalbb Haldae tJ. Sebbeam Ghosb 

[W. B., 1804, 366 

2. LIABILITY ON CONTRACTS. 

% Power to contract.— iV>c<?.y- 

sanss» — Author til/ to ihUd person, — Settlement of 
account, — Minors bavo a qualifted power of contract- 
ing, and an implied or oppress contract for necoasanes 
is binding abaolutoly on a minor. As a minor cannot 
himself, by xeason of insufficient capacity for business, 
state and settle an account so as to be bound thereby, 
so neither can he autborise another party to do for 
him that which ho cannot do himself. Bykuntnath 
ROYCHOWDHEY n FOGIOSB . . 6 W. B., 2 

3 , Voidable contract. — Act IX of 

1872, ss 10, 11, — Bond — Minority of oUigee . — A 
contract entered into with a minor is merely voidable 
at the option of the minor; and there is nothing 
to prevent him suing thereon, supposing the contiact 
to be otherwise valid. Sashi Bhusan Dutt v. Jadu 
Nath Duty . , I. X. B., 11 Calc., 662 

See Haei Ram v, Jitan Ram 

[3 B. X. B., A. C., 428 

4 , Purchase from minor.— Fh??- 

dity of purchase, — A purchase from a minor is not 
Ipso facto invalid. Rennie u* Gunoa Naeain 
Chowdhey .... 3W. B., 10 

5 , Pre-emption. — Guardian , — The 

circumstance that a co-sharer of a village was a minor 
at the time of the preparation of ^he wajib-ul-nrz, 
and that document was not attested on his hehalf by 


MIN OB.-^continued, 

2. LIABILITY ON CONTRACTS— 
Pre-emption— 

a guardian or duly authorised representative, is not a 
reason for excluding him from the benefit of the 
pi 0 visions of that document relating to pre-emption* 
Lal Bahadue Sinus v, Dueg-a Sinuh 

[I. X* B., 3 All., A37 

0. < — , „ ■ .. — ■■ M!!ortga,ge . — Pouser of minor to 
tahe a mortgage — Observations by Stuaet, C, J,, 
on the competency of a minor to take a mortgage. 
Behaei Lal t?. Beni Lal . I. X. B., 3 AH., 408 

7, — Act XL of 1858, 

8, IS. — Guardian and minor, -^Mortgage without 
the sanction of the Ciml Court, — Void contract . — 
Ratification by minor — A minor cannot ratify a 
mortgage of Ins immoveable property made by hia 
guaidian appointed under Act XL of 1858, without 
the sanction of the Civil Court, such a moitgage 
being under section 18 of that Act void ab initio, 
Mauji Ram v, Taea Sxnuh 

[1. X. B., 8 AU., 862 

8, Sale in execution 

of decree , — Usufructuary mortgage. — Might of pur-* 
chaser, — The acts of a minor are only voidable, and 
not absolutely void. The purchaser of the light, 
title, and interest of a judgment-debtor sued to ob- 
tain immediate possession of the property purchased 
at a sale held in execution of a deciee, after setting 
aside an usufructuary mortgage executed by the 
judgment-debtor while a minor. Meld that the sale 
m execution merely transferred to the purchaser the 
reversionary right of the judgment-debtor in the pro^* 
perty, after the satisfaction of the usufructuary 
mortgage, and the light to set aside an act done 
during minority. Xeld also that, until a transaction by 
a minor was avoided by some distinct act on attaimng 
majoiity, it must be considered valid. Haei Ram n, 
Jitan Ram 

[3 B. X, B„ A. C., 426 : 12 W. B., 878 

See Sashi Bhusan Dutt v Jadu Nath Dutt 

[I. X. B., 11 Calc., 562 

3. LIABILITY FOR TORTS. 

9 , Responsibility of minor for 

bis acts. — As regards torts a minor is responsible 
for bis own acts. Luohmun Doss v Naeayan 

[3 N. W., 191 

4. CUSTODY OF MINORS (ACT IX OF 
1861, &0.)* 

19 , ... Bigbt to cboose custody, — 

Mabeas corpus. Return to, — ^A girl under sixteen years 
of age has not such a discretion as enables her, by giv- 
ing her consent, to protect any one from the criminal 
consequences of inducing her to leave the protection 
of a lawful guardian , but where the return to the wnt 
of habeas corpus stated that a girl was above the age 
of sixteen (though her mother stated her to be of 
the age of thirteen years and nine months), the Court 
held that she was of years of discretion to choose for 
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uu-’contmued. 

4. CUSTODY OF MINORS (ACT IX OF 
, 1861, &o )— continued. 

to cliooso custody— 

protection she would remain. 
OyEEN ® Vatohaw. In the mattee oe Ganesh 
Stobaei Dbbi . ^ . 5 B. L. E., 418 

THE MATTBB OE KhATIJA BibI 

[5 B. Jj. K., 557 

TT -^PP^catiou for custody of 

minor daughter.— XU of 1868, s. 2.— Pri»- 
ei:pal Civil Court of originalsurisdictton.^Aii appli- 
cation was made to a Munsif for the custody of a 
minor daughter, which, on appeal to the Civil Judge 
was ^smissed On appeal to the High Court --WM 
Proceedings must he quashed The apph^tiot 
should have been made in the principal Civil Court of 
original jurisdiction m the district. Habasp:Sa^i 

Baistabi V Jayadtjeoa Baistabi 

[4 B. Ii. R., Ap., 30 
S. C Hitbo Soofdhbee Boistobee Joy Door- 
aABoiSTOBEE . . . 13W.R.,U2 

Kashee Thakoo- 

. 23W.R.,S40 

cf 1801, — Const) uction 

AcTilTifer^Thf 

a:- 

wae4“ Koonwaeee ®. SOOBH Koon- 

® • • • • 7 W, E., 321 

tisk minors . — Act IX of 

[3 W. R., Ree. Ref,, 6 

a 3 t“f of-^MctJcfluah Mnet 

anr custody of S t^^Vn Tlf P^^e^sion 
be detAinedVthdr ^ 

pean British s^ubjeots — Erfd 
power to entert^ ae a™hL^* ®«ch Judge had no 

OJ THE PETITION OP Sh^Lon . 2^'^. 


an estate was taken charge of bvihir^i, 
section 12, Act XSj of 7R^s”^fk under 

the Civil Court was heH to *^,® “J®rf®’ence of 
former Act (section tlie 

'Criminal oifent‘p p „t, '^Outcast for 

^eturnTt^rhfte'tta w^r ^ I 

■hat he was out of caste m ground 

01 caste in consequence of having I 


4. CUSTODY OP MINORS (ACT IX OF 
1861, &o.) — continued. 

Act IX of 1861, s. ^“-'Continued, 
n. committed a criminal offence, applied to the Distncf 
H Court under Act IX of 1861 for the custody of hw 

8 peison. Seld that that Act did not apply to such a 

case. Pahhandh ®. Manki ^ 

7 [I, L, E, 3 AU., 609 

’■ “5^^ Where a person claims^hfcustody 

Ip 1 aoTj so> Act IX 

*’ ®"®^ person should estah- 

, hsh his claim by a suit m the Civil Court Balma- 

a =^i^i>«>-JASKi . , . I,L.E,3Aa7403 

f 1ft 

I JurUdichon of Dis^ 

trict Judge ^Marnage.^Injnnetion —The pater- 
nal uncle of a female Hindu minor, whose father 

IX of 1861, for the custody of the minor, and for an 
5 injunction to prevent the mother of the minor from 

• mS”i 8°81 +1,^^?'*'* ““?'®®®‘ 0" the 8th of 

anIL,.^«f 1^*1,"^^^®"*““ ®®“® hearing, it 

‘ *^® “^ag® had taken place hefoio 

■ Sin °! “Pinction had reached the parties 

The District Judge found that though the mother 
was entitled to the custody of the minor, yet the pe- 
titioner was entitled to give the minor m mam^e 
i°.LS’^® “*°ther. k The District Judge 
1^® had not in fact been 

validly performed. On appeal to the High Court it 
was contended that the D^trict Judge hid m iSis- 
dicbon to determine the right of an| par^ to rive 

K mfTser ®“ “ apphcation under Act 

lit- „ ^ injunction I and it was 

also contended that the Magistrate was wong to 

mwle “Eefd' 

re in ™<ier the provisions of Act 

■» 7 7 ^ District Judge had jurisdiction 

Salmahindr. Janlcx, I. L.:R,B All , ^5; Wolverl 
^ B:awhesford, 28 L J. 
Collector ofFubna^, JRoma^ 

Seld referred to. 

purpose of deciding whether 
junction should issue, the Judge was iustifled 
m entering into the question of thf /ui of the 
mamage, though his finding on that point wonld 
M^T-nvc determimng its validity. In the 

petition op Kashi Chhndee Sen 
Brohmomoyee V, Kashi Ghuhbee Seh 

[I. L. E., 8 Cale., 866 : 10 C. L. E., 91 

s eepresentation oe minor in suits. 

Hf' 

pZS'»'’s1'“ 
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MINOB— continued. 

6 . KEPBESENTATION OE MINOR IN 6UIT§ 

— contmtted. 

Disability to carry on suit— 
minor his suit was not dismissed, hut he was direct- 
ed to appoint a next fiiend to sue for him EoiiXO 
t?. Smith . . . 1 B. L. B., O. C., 10 

21, Suit by minor whose guar- 

dian has omitted to sue.— A minor when he 
comes of age is not precluded from suing in his own 
name for anything that his guardian, eithei through 
Ignorance or negligence, has ommitfced to prosecute. 
Kttash Chundee Siecae V. Gooeoo Chtten Sie- 
CAE. Gooeoo Chuen Siecae t?. Kylash Chitndee 
Siecae 3 W. B., 43 

22. Suit on behalf of minor.— 

Act XL of 1858, 3, — Suit of small value — X suit 

can he prosecuted or defended by a relative on behalf 
of a minor without a eeitificato under Act XL of 
1858 when the subject-matter of the suit is of small 
value. A suit to recover leal and personal property 
of the value of E7,2G0 was allowed to be prosecuted 
by the bi other of a minor on behalf of himself and 
his minor brother, under Act XL of 1858, section 8. 
Nabadwi:? Chandea Siekae v. Kalinath Pae 

[3 B. I4. B., Ap., 130 

23, — Ohjection to 

mmor^s representative . — Where a suit was brought 
by a manager, appointed by the Court of Wards on 
behalf of an infant who had a right to sue, an objec- 
tion to the manager's authority was disallowed as 
merely technical. Habei Nauain Sahtt v. Kudee 
Pbkkash Misses • , I, Ii. B« 10 Calc., 627 

CI4.IR., 11 1. A., 26 

24. Next friend of 

minor . — Uncle representing minor nepheto. — Ma?iO’> 
medan lauo — Guardian — The rule of Mahomedan 
law that an uncle cannot be the guardian of the pro- 
perty of a minor, does not prevent an uncle represent- 
ing his infant nephew, under the Code of Civil Proce- 
duie as next friend in a suit. Abdue Baei v. 
Bash Behaei Pal . . . 6 C. L. B., 413 

25* — Improper repre- 

sentation of minor — JEffect on proceedings — Where 
on appeal the Court was of opinion that certain 
minois were not propeily represented in a suit 
brought by them, it declared all the proceedings in 
the suit to be null and void as fai as the minors were 
concerned. With regard to the party acting as their 
next friend, the Court allowed her to withdraw the 
suit with liboity to bring a fresh suit, and returned 
the plaint. Guetj Peeshah Sihq-h v. Gossain 
Mhneaj Pcjbi , • I. Xi. B., 11 Calc,, 733 

26. Bfifeet of decree in suit 

brought by elder brothers.— — The 
plaintiffs, Hindu brothers, brought a suit for redemp- 
tion Luring the minority of the plaintiffs their 
elder brothers had brought'a previous suit to redeem 
the same property, which suit had been dismissed. 
There was no evidence to sl\ow that m that suit they 
had assui^ed to act on behalf of the family, or that 


MI170B — continued. 

6 . REPJRESENTATION OF MINOR IN SHITS 
— continued. • 

Effect of decree m suit brought by elder 
brothers — continued, 

any one of them had been a de facto manager of the 
family property Meld tlSht the plaintiffs were not 
sufficiently represented in the previous suit, ^ and 
that, therefore, their present suit was maintainable. 
Durgapei sad v. Kesho Lersad, I.L R,8 Calc , 656 : 
L E , 9 X. A , 27, explained. Pabmakae Vutayah 
JOSHI V. Mahabet Keishna Joshi 

[I. L. B., 10 Bom., 21 

27. Suit a gainst minor 

^-Guardian. — Act XL of 1858, s. 3 — Leclaraiory 
decree — In a suit to set aside, the allegation of the 
defendant that her son S, had been adopted by the 
father of the plaintiff, and had therefore inherited 
his property,” the defendant was described in the 
plaint, as M , the mother of 5 and subsequently 
the words “ a minor ” wore inserted after the name 
of 8. In the proceedings in the suit the defendant 
designated herself as mother and guardian of S., a 
minor, but there was nothing to show she had obtained 
a ceitiiicate of guardianship, or had boeu appointed 
guardian ad litem. The two lower Courts gave a decree 
for the plaintiff. On special appeal to the High 
Court it was contended that 8, ought to be a party 
to the suit. JBLeld that the suit, as it stood, could not 
be treated as a suit against the minor i the mmor 
ought himself to have been made and been described 
as defendant, some other peison being named as 
guardian. If treated as a suit against M. only, it 
was u rongly brought, no suit to make any declara- 
tion as to the adoption could be brought against any 
other than himself. Mohgola Losses - tf Saeoda 
Losseh • . . . 12 B. L, B., Ap„ 2 

S. C. Mohgujla Losses v, Shaeoba Losses. 

[20 W. B., 48 

28. Sufidcieuey of representa- 

tion. — Improper representation of minor. — Suit for 
^*8elf and as guardian ” — Semble , — That the fact of 
a suit being brought by A for self and as guardian 
of C*, a mmor, is not conclusive evidence that C. is 
not so far a party to the suit as to be bound by the 
decree. Sreenarain Mitter v. Kishen Soondery 
Lassee, 11 B L. E , 171 ; and Mongola Lassee v. 
Saroda Lossee, 12 B L E., Ap , 2, cited. GeiSH 
Chithbbe Mookeejee V Milleb . 3 O. Xi. B., 17 

29. — - — — — — Civil Brocedure 

Code, 1877, ss 4A0, 4M. — Liability of pleader to pay 
costs . — The plaintiff, who sued for confirmation of 
possession of certain land on behalf of her mmor sons, 
thus described herself in the heading of the plaint : 

8. B., widow of the late C. B , mother apd guardian 
on behalf of the minors, 8. and K., plaintiff The 
suit being dismissed, an appeal was preferred under 
the same heading. On second appeal the appeal was 
headed ‘‘ 8. B., widow of the late C. B., mother and 
guardian of 8. and K, minors, appellant ” The 
plaint alleged that the plaintiff had held possession as 
guardian of the minor sons. Meld that the procedings 
were bad in law, the plaint not having been framed in 
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JjiiJN UJti — continued, 

6. bepbesentation op mutob in suits 

— continued. 

Sufficiency of representation— 

Mcorc^nce ^th the piovisions of section 440 of the 

Couit further di- 
reeted that the pleader who filed the ongiaal suit and 

“ *^18 lower Appel- 
late Court shouM be called upon to show cause, b^re 
to presitog officers of the original and the lower Ap- 

tliey should not be 
ordered, under section 444 of the CivirProeedure 

*^*8 suit and the appeal. 

bHOK-AI BeWA V, MoNOEAM MUETDFIi 

[11 Oall.R.,15 

so * 

onheha^ ofminor.~Aet XL of 1858, s S.-Certifi- 
cate.— The effect of section 3 of Act XL of 1858, re^ 
TOth section 4^ of to Code of Cml Procedure, is, 
that a miMr plaintiff must not only always sue by 
mw, <^8 suit relates to the 

™i, 2^ P®rson representing the minor 

Sn ^ “Brfaficate nider the Act, or must 

*5ie suit to 

proceed. The mere admission of a plaint by the 

acwder sanctfon is 

S i ®- ifiiMONDT 

I^ASS . I. L. E., 10 Calc., 184 : 13 a L. E., 869 

See AtrsHii CHtrtTDBB «. Tmpooea Sook- 

.... 22W.B.,526 


3rfAet*Xton85n^”'®^“'^V®^ 

e. JttAzaTO Am , , 1. 1,. E., 12 Calc., 131 

3w^'a 8/ infmi.-sIZ7£o7A,fy;. 

Procedwa Code {Act X of 1877) oh 
^xr, ss. 440-464.— Act XX of 1858 . 9 2r 

rtwt>°th”^” swtfto wLh a mto2 

StiDjeet to the provisions of Act XL of iftejft „ 

pai^, will bindim on hisatf^SiJmtorS unless 

rtth rTtoT“,“ 2y P8r^n who C 

eicner taken out a certificate, or lias oTitflina/i 

^emission o:Hhe Court to sue or defend on his behalf 

Son'toIgTfa ^8rnnssiougranteSTos^ 

XL n# l «=;a u ?l t '“‘^8r section 3 of Act 

and tins form tou™t “fX" Ka' 
Kon Dabia «. JO&ODISHTOI Dabia 

[I. L. E., 5 Calc., 450 : 5 C. L. B., 361 
S0 

sarriJiss-c-ssrs 


6. EEPBESENTATION OP MINOB IN eiTITS 

•^continued. 

Sufficiency of representation-oo«<!m«ed. 

f ’^y defendant, and the first of the 

issues framed was whether he had such right The 

appeal, tnat, althongli permission to sue or defend a 
a rniior should be formally gtant! 
ed, to be of effect, such decision might fairly be ao- 

stei^to“to “T ®’^®8ient and effectiye^permis- 
Sion to to uncle to sue, and he was comnetent tn 

T^»“ «■ V. Joffodichun 

itit’ t '^8ferred to. Pxbthi 

SiNGffl V. SOBHAW SiSOH . 1. 1. B , 4 AIL, 1 

r<^^l j T Permission of 

^leixlifAlK^a^n 7 ^— ■®‘forrti(i« of Court — 
Procedure Code (Act XTV 

of 1882), s. 440 — Meturn of plaint, A volunt^Ar 

guardian has no right to sue^ I behalf tf atmt- • 
m to ” refusal of permission to sue is a matted 
m the discretion of the Court. Where a suit Is 
brought m violation of section 440 of the Code of 

18M ®f Act XL li 

1868, to proper course for a Court to pursue is to 
return to plaint, m order that to errorLy be re^ 
tifled. Eussiok Das Baiea®y ®. Pbeo“ath 

beb . 1. L. E., 10 Calc., 102 : 12 C. L. E^, S 


Js'.irij-viK.'s.U’ Sir Si 

S°18^^nd“™ 88rtifloate under Act XL 

ot 1858, and no permission was recorded hvthe Court 
aUowing the mother to defend on behalf of the tiSS 
under the provisions of section 3 of that Act A de 
m tte suit, and m exSutTon thtreo^ 
certam property belonging to A and P was sold 
and ptpehased by X, the decree-holder Subsequently ^ 
on A ^s coming of age. A, and by X asTs next 
foiend, instituted a suit against X. and their motSr 

tLf so purchased by X Meld 

that under the provisions of Act VIII of 1859 it wna 

mothertoT-f ^ormaUy record sanction to the 
if under section 3 of Act XL of 1858 . 

and that the fact of sanction having been given mio*!!/ 
he presumed by the Court, and th!t on the f aM 

ton2^r°^ minors have been really sue^ 

not 1w miT 5 ^2”^ fi^, a decree against tom would 
not be vahd. Joai Sibgh *. KvL Behabi Swra 

11 Calc., 509 

*^’^>^l>mf^imentof. 7 I 17 fxir^ 
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MINOB — continued, ^ 

6. KEPEESENTATION OF MIKOB IN SUITS 
•^continued, 

Sttfficiency of representation — continued, 

*^Act XL of 1858i s,B, — Minors, Buxi against, im- 
fvo’perly framed, — In a suit intended to be brought 
against some minors, the defendants were set out m 
the beading of the plaint as “ Sharoda Sunderi Debya, 
widow of Chundra Kanta Chuckerbutty, deceased, 
mother and guardian of the minors’^ (setting out their 
names). At the filing of the plaint, the plaintiff ap- 
plied for and obtained an order making Sharoda 
guardian of the minors for the purposes of the suit. 
She was not, however, guardian of the property and 
persons of the minors under Act XL of 1858, JSeld 
that the minors were not paities to the suit; that the 
order making Sharoda guardian ad litem was not 
made in a suit in which the minors were defendants ; 
and that the suit must bo dismissed as against the 
minors. Meld, also, that neither the Code of Civil 
Ih’ocedure nor the proviso of section 3 of Act XL of 
1868 give a plaintiff any power to institute a suit 
against a person named by himself as guardian ad 
htem on behalf of a minor, nor do they give to the 
Court the power of transferring, by a mere order made 
ex parte, an inegular proceeding such as the one 
above mentioned into a suit against the minor. Gtritn 
Chitbit Chuobbbbtjtty n, KAiii Kissbit Tagobb 
[1 I*. B., 11 Calc., 402 

37 ^ - — — — Suit against per^ 

son of whose estate a certificate of administration is 
suhseq^uently obtained,^ Light of guardian to defend, 
—A suit having been instituted upon a bond and no 
appearance entered by the defends^it, who admittedly 
was over 18 years of age on the date of the institution 
of the suit, A, obtained a certificate of guardianship 
in respect of the property of the defendant under Act 
XL ot 1858, and having been allowed upon such cer- 
tificate to defend the suit on behalf of the original 
defendant, pleaded minority. Meld^ that, notwith- 
standing the appointment as guardian. A, ought not 
to have been made a defendant, the original defend- 
ant not being a minor when fcbe suit was instituted 
Krishna MoNGtUH Shaha o, Akbab Jhmma Khan 

[9 O. li, B., 213 

33 ^ — . Appearance for 

minor, — Xotwe of decree, — presence of m'k'iX — A 
statement m a decree that a vakil had appeared and 
was present in Court for a minor when the decree was 
made, was held, in a suit to set the decree aside 
as being made behind his hack, to he notice to the 
minor of the decree having been made, Btthhya- 
KHB BhXTTTAOHABJBB 1?. KXJEOONA MoYBE DaBEB 

[26 W. B., 280 

30 . Civil procedure 

Code, s. Section 442 of the Civil Procedure 
Code refers to a case where the plaint on the face of 
it appears to have been filed by a person who was a 
minor. Beni Kam: Bhhtt v. Ram Lae Dhtthbi 
[L li. B., 13 Calc., 189 

40. Costs, — CosH of defendants, Sait 

for,-^Mecessaries, — Contract Act, s, Where a 


MIIiTOB — continued, 

6. REPRESENTATION OP MINOR IN SUITS 
— continued. 

Costs — continued, 

suit has been brought against a minor, the effect of 
which, if successful, would be to deprive the minor of 
his property, the costs of successfully def ending that 
suit on his behalf may, when his property ir in the 
hands of the Receiver of the Court, be recovered 
from tbe minor as necessaries in an action brought 
against him by his attorney. Watkins v Dhunnoo 
Baboo , I. L. B., 7 Calc., 140 ; 8 C. L. B., 433 

41. Smt on behalf of 

minor by Court of Wards — personal liability of 
officer representing Court of Wards, — Choice between 
innocent persons — A suit on behalf of a minor by 
tbe Court of Wards, which was the Deputy Commis- 
sioner before whom it was instituted, having been 
dismissed m appeal by the High Court, it was held 
that the Deputy Commissioner hy whose authority 
it had been instituted ought »ot to have tried the 
suit, and that though in an ordinary caste, the person 
who appeared on the record on behalf of the infant 
would be liable for the costs, in this case, as the 
Deputy Commissioner was no longer in office, one of 
two innocent persons must bear the costs, cither the 
minor or the defendant. It was determined accord- 
ingly that the defendant must suffer, as he was in 
part to blame for allowing the suit to proceed. 
BiKBOMAJBET MuELO OaAESXrNDO DEB V, COHBT 

OB Wards . . . . 21 W. E., 312 

42. — I Suit by legatees 

on behalf of themselves and other legatees, — Civil 
Trocedure Code,-^Aci XIV of 1882, s 30 — Costs 
against next friend — A legatee cannot sue on behalf 
of himself and other legatees without an order of the 
Court obtained under section 30 of the Civil Pro- 
cedure Code enabling him so to sue. Where a 
legatee, a nnnor, sued in that form by her next friend 
without such an order, the next friend was held liable 
for costs on his adducing no evidence to show that 
the suit was for the benefit of the minor. Gee- 
EBEBALLA DABBE V, CHITNDEB KanT MoOKEBJBB 

[I. Ii. B., 11 Calc., 213 

43 . Certificate of lieirsMp. — 

Bom Beg, VIII of 1827, — Under the provisions of 
Regulation VIII of 1827 a certificate of heirship 
cannot he granted to a minor. Bai Ba3A v, Bai 
Daoitba . . . 1. Ij. B., 6 Bom., 728 

6. CASES UNDUE MINORS ACt\bOMBAV), 
XX OP 1864. 

See Aoooitnt, Strir roR — 

[ 1 , Xt. B., 8 Bom,^ 14 

See Cases undee Ghaedian. 

See Sade in Execution ok Decree —De- 

OEEES AOAINST REPRESENTATIVES, 

[I. Xi. B., 5 Bom., 14 

44 ^ Application of Act — Minors 

resident out of Presidency — Tbe Bombay Minors 
Act (XX of 1864) does not apply to minors who are 
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6. OASES UNDER MINORS ACT (BOMBAY), 

» XX OE 1864j — continued* 

Application of Act — continued* 

not resident witliin tlie Presidency of Bombay. 
MAOANBHAI PlTBSHOTAMDAS 'O VlTHOBA BIN 

Nabaxan Shet . . .7 Bom., A. C., 7 

45, g, IX. — Construction* — May^* 

“ The provision in section 11 of the Minois 

Act (XX of 1864), that when the estate of a minor 
consists of land, the Court " may direct the Col- 
lector to take charge of the estate, is not obligatory. 
In. be Boevbx . . .XL, R., 4 Bom., 635 

46 , Fazxr of Court.— of 

Government — Bomhaif Civil Couits dots {XIV of 
1869, 5. 32, and X of 1876, s 15) -- Collector *---Puhl%c 
curator under Act XIX of 1841* — The nazir of a 
Civil Court who is appointed guardian of the estate 
of a minor under Act XX of 1864, is not an ofdcer of 
Government within ^the meaning of section 32 of 
Act XIY of 1869 as amended by section 15 of Act 
X of 1876. An officer of Government, in order to 
come within those enactments, must be a party to a 
suit in his offioial oofaciiy* The only officers of 
Government whom Act XX of 1864 contemplates as 
guardians of the estates of a minor m their official 
capacity, are the Collector of the district and the 
public cuiator, appointed as such under Act XIX of 
1841. Mohan Ishwab v* Baku Bttpa 

[I. X, E., 4 Bom., 833 

Contra, Vasodev Vishnu Dikshix v* Nabaxan 
Jao-annath Bikshix 

[X X, B., 4 Bom., 642, note 

47 , Fatural father of minor.— 

Adoption. — Residence of minor — The natural father 
of a miuor who has been adopted into another family 
IS not by Hindu law his proper guardian when either 
of the adoptive parents is living and wilhng to act as 
guardian. The residence of the minor with the 
adoptive parents is a part of the consideration for 
their adoption of a son, and unless serious lU-treat- 
ment or incompetency on their part be proved, they 
and the survivor of them are the proper guardians. 
Xakshmibai V Sheibhab Vasubev Table 

[I, X, B., 3 Bom., 1 

48, Foreign guardian.— by 

next friend — A foreign guardian wull not be recog- 
nised in the Courts in this country in a suit brought 
by such guardians to recover, on account of a minoi, 
profits arising from immoveable property Where 
a suit was hi ought by the agent of a minor’s guar- 
dian appointed by H H, the Gaikwad of Baroda, it 
was ordered that the proceedings should be amended 
by describing such agpt as the next fiiend of the 
minor, in which capacity he was then permitted to 
sue MaQ-ANBHAI PUBSHOTAMABAS VlTHOBA BIN 
Naeaxan Shex . 7 Bom., A. C., 7 

49, Certificate of administra- 

tion* Father suing on behalf of minor son, — A 
father on behalf of his minor son entitled to property 
in his own right must obtain a ceitificate of admi- 


MIFOB — continued* 

6 CASES UNDER MINORS ACT (BOMBAY), 
XX OP 18G4s— continued. 

Certificate of administration — continued, 

mstration under section 2 of Act XX of 1864. SiXA- 
EAM BHAT V * SiTABAM GaNESH 

[6 Bom., A. C., 260 

5Q. — Widow suing on 

behalf of son , — A widow without a certificate of ad- 
ministration under Act XX of 1864 is precluded from 
hrmgmg a suit m her own name in respect of her 
mmor son’s property. Gobal Kashi v. Ramabai 
Saheb Pattabhan . . .12 Bom., 17 

51, — Suit against 

minor* — Fower of District Judge — Section 2 of Act 
XX of 1864 does not prohibit a person having a 
claim agajnst a minor from hrmgmg a suit until a 
certificate of administration has been granted. He 
may properly bring his suit, hut immediately after 
his doing so he should apply to the Distxict Judge 
for the appointment of an administrator, and it is 
competent to the Distnct Judge under section 8 of 
the Act to make that appointment. In be Motibam 
Rupaohanb • , . ,11 Bom., 21 

52, F/ight to insti- 
tute suit on behalf of There is nothing in 

the Minors Act (XX of 1864) to prevent the institu- 
tion of a suit by the next friend of a mmor who has 
not obtained a certificate of admimstiation to the 
minor’s estate, but who claims no right to have 
charge of the minor’s property, asking for a declara- 
tion of the minor’s rights, and for an order dix^ecting 
the defendant to pay money he owes to the mmor 
into the principal Civil Court of the district. As 
the right, however, of a friend to institute a suit on 
behalf of a minor is under the control of the Court, 
and as the Mmors Act, by sections 3-7, enables a 
friend of the minor to protect his mteiests by apply- 
ing for the appointment of a fit person to have 
charge of the property of the minor and to protect 
his estate, the proper course for a Couit, to which a 
plamt on hehali of a mmor is presented by his fiiend, 
is either to refuse to accept the plaint, when there is 
no pressing necessity for its acceptance, or in case 
such pressing necessity exists, to accept the plaint 
and stay proceedings until the plamtiffi has duly 
obtained a certificate under the Act. Vijkob m 
JiJiBHAi Vaji .... 9 Bom., 310 

53 , ■' Suit against 

minor * — A suit against a minor whose estate exceeds 
R250 in value cannot be pioceeded with unless he he 
represented by a person holding a certificate of ad- 
ministration under Act XX of 1864 The plaintiffi 
may apply to the Distnct Judge to appoint an admi- 
mstrator if none such has been appointed. Dhon- 
biba Lakshuman V * Kits A . 6 Bom., A. C., 219 

54, — - — Guardian — Act 

XX of 1864, s. 2 — Procedure — Civil Procedure 
Code (Act X of 1877), s, 440 --Act XX of 1864 is 
not superseded by Act X 00877. Where, therefore, 
a widow claimed to have charge of property in trust 
for her minor sons, it was held necessary, under sec- 
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MITTOR — continued, 

6. CASES UNDER MINORS ACT (BOMBAY), 
XX OF 1864 — contimied. 

Certificate of administratlon—cow 2 f 2 ««<ed?, 

tion 2 of Act XX of 1864, that she should obtain a 
certificate of administration if the whole estate was 
of greater value than R250 , and that it was compet- 
ent to the Court, if there was any pressing necessity 
(owing to the operation of the law of limitation) that 
a suit should be brought at once to accept the 
plaint and stay proceedings until the mother had ob- 
tained a certificate under Act XX of 1864 MtjeiiI- 
BHTJE o. SrrpDTT . . I, L. R„ 3 Bom., 149 

55^ 2jlext friend,--* 

Security of minor* s estate — Act XX of 1864 , — 
Where there is a next friend of a minor willing and 
competent to act for him, such next fiiend may fide 
a suit on his behalf, or continue one already filed, 
without a certificate of administration. In the event 
of a decree being passed in the minor’s favour, the 
Couit can, in the absence of an administrator under 
Act XX of 1864, make such arrangements as it 
deems expedient for the security of the minor’s estate, 
as by appointing an administrator under the Act. 
Nao Thakxjb V, Madnaji Sadashiv 

[I. li. R., 8 Bom., 239 

56. - XCindu law , — 

Joint family . — X/nseparated minor, — Certificate of 
admimstration of mimr*s share when necessary , — 
Manager. — Three Ijrothers belonging to a 3 oint 
Hindu family instituted a suit in the Court of a Sub- 
ordinate Judge in their own names and on behalf 
of their minor brother to set aside an alienation of 
the family jiroperty made by their deceased father. 
The Subordinate Judge ruled iha'X one of the plain- 
tiffs must procure a certificate of administration 
under Act XX of 1864, section 2, before the suit 
could pioceed. Keld that no certificate was neces- 
sary. The manager of the family should be allowed 
to proceed with the suit as next triend of the minox”. 
With permission, if necessary, to amend the plaint 
accordingly. Naesikg-bav Ramohaneea o. Vbn- 
KAJi Keishka . . I. Ii. E., 8 Bom., 395 

57. ^Proceeding to 

enforce award . — Civil Procedure Code^ 1859, s. 327 — 
Bom. Act XX of 1884, s. 2.’— As proceedings taken to 
file and enforce an award undei section 327 of the 
Civil Procedure Code are of the nature of a suit 
within the meaning of section 2 of Act XX of 1864, 
a minor must he represented m such proceedings by 
a person holding a certificate of administration, 
Vabtjebb ViSHWxr v. Naeayan Jaoanfath 

9 Bom., 289 

MIHOEOTT, BISABIXiITT OP--- 

See UiMiTATXON— S tatutes oe Lzmita- 
rciON— AOT XXV OE 1857, S 9. 

[13 B. X,, E., 445 
See Limitation*- Statutes oe Limita- 
tion—Aot IX OE 1859, s. 20. 

[18 B.L. B.,292 
See Cases undeb Limitation-Act XV oe 
1877, s. 7. * 


MIRASIDAES, EIGHO? OP— 

See Cases under Landlord and Tenant 
— Mieasidaes I, Ii. E., 1 Afad,, 205 
[I. Ii. R., 3 Bom., 340 
I. Ii. R., 2 Kad., 149 


MISAPPEOPRIATIOIN OP PROPPETT. 

See Cbetieioate oe Administration— 
Eeeeot oe Cbetieioate ♦ 

[6 E. Ii. R., 371 

See Criminal Misapeeoeeiation. 


MISCARRIAGE. 

1 , Causing miscarriage,— 

Code, s. 312 — The offence defined m section 312 can 
only be committed when a woman is m fact pregnant. 
Queen v. Kabul Pattub , 15 W. R,, Or., 4 


2. Penal Code, s, 812. 

— “ With child**— Stage of pregnancy immaterial, 
—A woman is with child within the meaning of 
section 312 of the Penal Code as^soon as she is preg- 
nant. Meld, therefore, where a* woman was acquit- 
ted on a charge of causing herself to miscarry, on 
the ground that she had only been pregnant for 
one month, and that there was nothmg which could 
he called even a rudimentary foetus or child, that 
the acquittal was bad in law. Queen-Empebss v 
Ademma . . , I. Ii. B., 9 Mad., 869 


3, ■ ' Attempt to cause miscar- 

riage, Penal Code, ss, 812, 511 — In a case in which 
the child was full grown the Court declined to con- 
vict the accused of causing miscariiage under section 
312 of the Penal Code— that section supposing ex- 
pulsion of the child before the period of gestation is 
completed,— but convicted them of an attempt to 
cause miscarriage under sections 8X2 and 611 read 
together. Queen v. Abunja Bewa 


wr., 


MISCEIiIiAHEOtJS PROCEEBIJJTGs. 

Civil Procedure Code, 1877-1882 « 

647 (Act III of 1861, s. 38),-Procedure.^Settloi^ 
38, Act XXIII of 1861, was not intended to make the 
procedure and the powers of the Court which may 
be apphcable m suits before decree applicable to pro- 
ceedings in suits after decree, but to provide a pro- 
cedure as neaily resembling Act VIII of 1859 as 
possible for other cases not being suits. In the 
MATTES OE THE PETITION OE JoDOOMoNEB DosSEE 

[11 W, R,, 494 


MISOHIEP. 


iSee ATTEMPT TO COMMIT UEEENOB. 

[aB.I,.B„A.Cr.,65 


X BeqLuisites for ofPenee,— Penal 

Code, s. 425. — The authority vested in the Criminal 
Court of punishing persons for acts of mischief is 
one which must be exercised with great caution and 
it must be very clear, before conviction, that the 
accused has brought himself within the meaning of 
section 426 of the Penal Code. In the matter oe 
the PETITION OE BAM GuOLAM Singh 

[6 W, B., 59 
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MISCHIEF.— Bequlsites for ofiFence — oonti- 

2 . ^ ^ Vi*olable conse- 

qumiial 'damage to other properig — To constitute 
the offence of mischief according to the Penal Code, 
the act done must he shown to have caused destruc- 
tion of some property or such a change in the pio- 
perty, or the situation of itf as destroys or diminishes 
its value or utility, or affects it mjuiiously. The pro- 
bable conseq^uential damage to other property would 
not of itself constitute mischief. Akokymoxts 

[4 Mad., Ap., 16 

JPenal Code^ s» 426 

^Wrongful intention . — In order to convict a person 
of the offence of mischief under section 426, Penal 
Code, it is for the prosecution to prove that the 
accused caused damage with a wrongful intent 
ynth a knowledge that he was not justified in doing 
it, and that the party under whose orders he was 
actmg had no real title. IsstTB Ghukdbb Mundlh 
V. Eohim Sheikh . * 26 W. E., Cr., 65 


4 -"Damage to non-existent 

right.— PewaZ Code, s. 425. ^Revenue sale.— Damage 
done between date of sale and grant of certificate — 
Wrongful loss to property held under incomplete 
title,— ThQ damage contemplated m section 425 of 
the Penal Code need not necessarily consist in the 
infringement of an existing, present, and complete 
right, but it may be caused by an act done no%o with 
the intention of defeating and rendering infructuous 
a right about to come into existence Any person 
who contracts to purchase property, and pays in a 
portion of the purchase- money, has such an interest 
HI that property, although his title may not he com- 
plete, or ins right final and conclusive, that the de- 
structionbf such property may cause to him wron^-. 
ful loss or damage within the meaning of sectum 
425. Bhaema Bas Ghosb » Nusseeudhih 

D. E., 12 OeIc*, 660 


— — iHTasioii of right causing 
wrongful loss.— PewaZ {Act XLV of 1860 ) 

ss 341, 425 . — Wrongful restraint. — ^ Where com- 
plainant had for the purpose of lemoval placed cer- 
tain goods upon a cart, and accused came and un- 
yoked the bullocks, and turned tbp goods off the cart 
on to the road, and complaipEnt thereupon went 
away at once leaving them there,— that, under 
these circumstances, a conviction under section 341 of 
the Penal Code could not he sustamed , hut that 
there was such « mischief ” as to bring the offence 
Within section 425. Seld, also, that section 425 does 
not necessarily contemplate damage of a destmctive 
character. It requires merely that there should be 
an invasion of right, and diminution of the value of 
one s property, caused by that invasion of right 
which must have been contemplated by the doer of 
it when he did it. In the mattee oe the petition 
OP J HGK3-ESHWAE BaSS JuOOESHWAE BaSS V. KOT- 

eash Chxjnhbe Chatteejee 

[[I, D. E«5 12 CeIc., 55 


w. - aeanug witu proper 

under belief it in bis own.— Renal Code, & 
425.— il a person deals in3uriously with propert 


MISCHIEF . — Person dealing with proper- 
ty under belief it in bis own-^contmued. 
in the bona fide belief it is his own, he cannot be 
convicted of mischief. Empeess v Bijdh Sinoh 

[1. X*. E., 2 AH., 101 

7 . Cutting and carrying away 

bamboos. — Renal Code, s 426.— In a case in which 
the accused was charged with having cut and carried 
away bamboos, the right to which was disputed, 
it was held that he could not be convicted of mischief 
under section 426 of the Penal Code Shakhe Ma- 
homed 13. Chundee Mohun Sha 

C21W.B., Cr.,38 

8 , Cutting trees on land in 

anotber’s possession, — A peisoii commits mis- 
chief if he cuts tiees on land which he claims, hut of 
which possession, after an execution sale, has been 
legally made over to another person, without any ob- 
jection or formal intervention on lus part. Sonai 
Saedae n. Bhkhtab Saedae . 25 W. E., Or., 46 

9 Cutting Oovernment trees 

without leave. — Meld that it was not illegal 
to convict pnsonei^ of mischief as well as of 
theft, the offences chaiged being that they had cut 
down Government trees without leave, and appropri- 
ated them. Beg-, u, Naeayan Keishna 

[2 Bom., 416 : 2nd Ed., 392 

10. Cattle straying,— Code, 

s. 425 . — Act III of 1857, s. 17. — Negligence, — Sec- 
tion 425 of the Penal Code supposes that the de- 
struction was caused with the intention to cause 
wrongful loss or damage, and does not apply to 
cases of mere carelessness , and section 17, Act HI of 
1867, supposes tne mischief (cattle trespass) was 
done intentionally, and not by negligence. Queen 
V. Aeaz Sieoae . . . 10 W E., Or., 29 

Eashinath Qhosb V. Binobundkoo Mytee 

[16 W. E., Cr„ 72 

11* — — — Allowing cattle 

to stray . — The mere fact of allowing cattle to stray, 
wheieby damage is caused to the complainant, affords 
no evidence bo support a conviction on the chaige 
of mischief. Anonymous . . 6 Mad.j^. Ap., 37 

12. " *' — — I , , ^ ^ Rrespass A lcro 

neglect on the part of an owner of cattle to keep them 
from straying into fields, is not causing cattle to 
enter a compound within the meaning of section 425 
of the Penal Code. That section requires that before 
the owner is convicted of the offence, it must be 
proved that he actually caused the cattle to enter, 
knowing that by so doing he was likely to cause 
damage, Foebbs v. Gieish Chandba Bhutta- 
chaejbe . 6 B. D. E., Ap., 3 : 14 W, E., Cr., 31 

~7;~ — Renal Code (Act 

AMy of 1860), s. 425 . — In order to constitute the 
oiience of mischief within the meaning of section 
Penal Code, it is not suffcient to show 
that the owner of cattle which had caused damage 
was guilty of caielessness in allowing them to stray, 
xhe prosecution is hound, to show that there was an 
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MISCHIEF.— Cattle stvajlng-^contimed, 
intention to cause wrongful loss or damage. Eiil- 
pBEss i>, Bai Bata . I. L. R., 7 Bom,, 126 

14. Fenal Code, s. 

426 — Catttle Trespass Act, I of 1671, s, 10 — Cattle 
causing damage to crop. — LiahiUty of owner, — The 
owner of an animal which strays on to another’s land, 
and causes damage to the crop thereon, does not, 
unless he has wilfully driven it upon the land, com- 
mit the offence of mischief under section 426 of the 
Penal Code. Qtjeen-Empebss v Shaik Bajtt 

[I. Ij. R., 9 Born,, 173 

16. — - Cattle Trespass 

Act, 1857, s 18, — Penal Code, s 425 — In the case of 
a conviction by a Subordinate Magistrate, under sec- 
tion 18 of Act III of 1857, of a person who through 
neglect permitted a public road to be damaged, by 
allowing his pigs to tiespass thereon, — Held, on 
a reference to the District Magistrate, that the con- 
viction was not illegal, because the land damaged 
was a public road, as the right to use a public road 
is limited to the purposes for which the road is dedi- 
cated. Reo-, V, Lin^ana bin Ginbana 

•[4 Bom,, Cr., M 

'Grazing cattle on waste 

lands.— The defendants were convicted of mischief 
under section 427 of the Penal Code for grazing 
their cattle upon waste lands without payment of 
certain capitation foes to which the prosecutor was 
entitled. Meld that there was no evidence that the 
defendants caused mischief. Anonymous 

[6 Mad,, Ap., 80 

17 . Interference with, fishery.— 

Penal Code, s, 425. — Wrongful loss, — Proof of title, 
—The right*to a fishery was m dispute between the 
zemindar of Bally and tho zemindar of Moharajpore. 
The former obtained a decree in the Civil Court de- 
claring the fisliery to be his, m proceedings to which 
the latter was not a party, and the servants of the 
Bally zemindar thereupon removed a bamboo bar, 
which the Moharajporc people had erected to prevent 
the passage of fish. Por this they were convicted of 
mischief under the Penal Code, and punished by fine. 
Meld, on refeience to the High Court, that the con- 
viction could not stand, as the Moharajpore zemin- 
dar had not shown that he was legally entitled to the 
fishery, and as it did not appear that the defendants 
were acting otherwise than from a bond fide belief 
that the Mohara^pore zemindar was encroaching on 
their master’s rights. Bakab Halsana « Dino- 
BANDHU Biswa)| . . 3 B. Xi, B., A. Or., 17 

S. C. Queen i?. Dje^noo Bunehoo Biswas 

[12 W. B., Or., 1 

18. — Pulling up stakes lawfully 

placed at sea within territorial limits. — 
Penal Code, ss 425 and 427 . — Where certain of the 
inhabitants of the village of Manari in’ the Thana 
district sallied out in boats and pulled up and 
removed a number of fishing stakes lawfully fixed in 
the sea within three miles from the shore by the vil- 
lagers of a neighbouring viHage, itwas held that the 
Penal Code was the substantive law applicable to 


MISCHIEF.— Pulling up stakes lawfully 

placed at sea wxthin territorial limits — 

continued. 

the case, and that the offence amounted to *mi3chie£ 
within the meaning of sections 425 and 427 of that 
Code. REa. v. Rastya Rama , 8 Bom,, Or., 63 

19 . - - Opendng irrigation sluie© 

at wrong time. — Penal Code, s, 425.— The defend- 
ants weie convicted of mischief under the Mlow- 
mg circumstances During certain seasons of the 
year they leceived water through a sluice for the im- 

♦ gation of their lands. At another season the sluice 
was closed and the water allowed to flow to the lands 
of other cultivators. This arrangement was pre- 
scribed by the revenue authorities, and the defendants 
violated it by opening theii sluice during the season 
prescribed for the irrigation of the lands of the other 
cultivatois Meld that the conviction could not he 
sustained there had been no destruction of property 
or diminution m the value or utility of property by 
the defendants within the meaning of section 425 of 
the Penal Code. Anonymous . 7 Mad., Ap., 89 

20. Endangering safety of river 

embankment,— Where the accused 
had, while extending a garden and laying the founda- 
tion of a house, encroached on the inner slope of a 
river embankment, and thereby endangered the safe^ 
ty of the whole station, — Seld that, in order to 
justify a conviction for the offence of mischief, it 
must appear that the accused person had done a 
particular act with mtent to cause, or knowing it to 
he likely to cause, wiongful loss, and that, as the 
house and garden on which the accused was engaged 
would he the first to be swept away in the event of 
the dreaded breach in the bund and consequent irrup- 
tion of the river, such guilty knowledge or intent 
could not reasonably be inferred on his part. In 
TOE MAYTBE OE THE PETITION OP PeAN RATH 

Shaha. In the mattee op the petition op 
Roma Hath Banbejee . . 25 W. B., Cr., 69 

21. Act done without show of 

right, — Penal Code, s 430, — Causing d%m%nui%on of 
water-supfly — Reid, by the majority of a PuU Bench, 
Innbs, J, dissenting, that it is not part of the defini- 
tion of the offence of causing a diminution of water- 
supply for agiicultural purposes that the act of the 
accused should be a mere wanton act of waste. It is 
sufficient that the act is done without any show of 
right Ramaeeishna Chbtti v, Pabanyandi 
Kudambae . . . I. Ii. B., 1 Mad., 262 

22 . — — — — - - — Causir^ diminu-^ 

tion of water-supply - — Penal Code, s 430. — Water- 
course.^Whexe upon the evidence it appeared 
that the complamant was the exclusive owner of a 
water-course, and that the accused had no sort of 
right to assert any claim to it, the causing of a dimi- 
nution of the supply of water by the accused, even 
though in the assertion of a right, was held to be 
only an additional wrong, and to constitute mischief 
within the meaning of section 430 of the Penal Code, 
Pam Krishna Chetty v. Palanyandi Kudambar, I, 
Xi, P,, 1 Mad , 262, followed. Quebn-Empeess ». 
Jaoannath Bm^An Bhaye . ^ . 

[I.l.*B.,10Bom.,183 
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MISCHIEP' — continued, 

23 . Damage to bridge through 

floating logs. — TKe accused vveie convicted ot 
mischief. The acts wercj that whilst the accused 
were employed in floatmg timber thiough a bridge, 
some of the logs struck against the arch of the 
bridge. Meld that the cq^pviction was had AisroNY* 
Morrs 6 Mad., Ap., 40 

24. Erection by one joint owner 

of edifice without consent of others. — 
Land held hy joint owners, — Fenal Code, s, 425 — 
Wrongful loss, — A , a joint owner of a parcel of land, 
erected on it an edifice without the consent and 
against the will of JB., another joint owner A dis- 
pute havmg arisen in consequence, the Magistiate 
held an inquiry, and made an Older, under section 
530 of the Criminal Procedure Code, 1872, awarding 
to A. exclusive possession of the part of the land on 
which the edifice had been erected. JB, then brought 
a suit in the Civil Court to establish his title to joint 
possession of the whole parcel and for a declaration 
that A, was not entitled to erect any edifice thereon ; 
and he further prayed that such edifice should be re- 
moved. L, obtained a decree, whereupon his servants 
went on the land and pulled it down. They were 
charged before the Deputy Magistrate with having 
committed jmischief, and on this convicted and fined. 
Subsequently the accused found the men in the em- 
ploy of A, were putting up this erection, a nawbat- 
khana, again, and accordmgly protested against its 
erection, pulled down the bamboos, thrust aside the 
servants of A , throwing to the ground one man who 
was clmging to the bamboos. Meld, per Jackson, J,, 
that as there had been no causing of wrongful loss, 
the accused had not been guilty of mischief Meld, i 
further, per Cunningham, J., that the acts of the * 
complainants in erectmg the nawbat-khana amounted 
to mischief, and came within the purview of section 
425 of the Penal Code Empbess v Eajcoomab 
Singh . I. L. B., 3 Calc., 673 : 1 C. L. B., 352 

[2 C. D. B., 62 

25. Destruction of carcass.— 

Sight to skin of ammals — Village mahars , — ■ Cws- 
tom — The owner of an animal who buries it after 
its death is not guilty of mischief or any other 
offence, although he does so with the express object 
of preventing the mahars of his village from taking 
its skin according to the custom of the country. 
Qtjeen-Empbbss V. Gtovinha Punja 

[I, L. B., 8 Bom., 295 

26. Destruction of immoral 

document— Code, s, —The destruction 
of a document evidencmg an agreement void for im- 
morality may constitute the offence of mischief with- 
in the meaiimg of section 426 of the Penal Code 
Queen Vyapubi . . I. D. B., 5 Mad., 401 

MISDIBECTIOE. 

See Cases under Charge to Jury- 
Misdirection, 

See Betision— Criminad Cases — Ver- 
dict OP Jury and Misdirection 

[1B.D. B., A.Cr.,8 


MISJOmDEB. 

c 

See Administration 

[16 B. D. B., 296 
See Appellate Court— Other Errors 
APEEOT iNG Merits of Suit. 

[6 Bom., A. C., 177 
7 Bom., A. C., 19 
23 W. E., 408 
18 W. E., 176 
I. L. E., 10 Calc., 1061 

See Cases undbb Costs— Special Cases 
— Misjoinder. 

' See Hindu Law— Joint Family— Powers 

of Alienation by Members— Other 
Members . I. D. B., 1 Calc., 226 

See Cases under Joinder op Causes of 
Action. 

See Cases under Multifaeiousness. 

See Slander. 

[16 B. 1,. E., 161, 166, note 

See Spbcipio Belief Act, s 27. 

[I D. B., 1 All., 655 

1 . Misjoinder of parties.— 

for account from different dates against two 
per sons, --la a suit for an account against A. and B 
as agents, the plaintiff asked for an account as 
against A, from 1265 (1858) to 1283 (1876), and as 
against B, from 1281 (1874) to 1283 (1876) Meld 
that there had been no misjoinder. Dbgamber 
Mitter V, Kallynath Boy 

[L D. B., 7 Calc., 654 

S. C. Degumber Mozumdar Kallynath Roy. 

[9 C.^L. B., 266 

2, - - — ^ hand not 

pledging Plaintiff sued on a simple money- 

bond for the recovery of a sum of money lent by him 
to M, A,, a female, whose estates were under the 
management of a Court of Wards, and he made co- 
defendants in the suit certain other parties whom he 
charged with endeavouring to have the estates of 
B, A, transferred to them He also tendered in evi- 
dence another bond, by which R, A , the principal 
defendant, purported to secure a fuither advance, 
and to pledge her zemindan estates to the i>laintiff 
till the debt was paid off Meld that the plaintiff 
had no ground of suit against the other defendants, 
as^ to whom there was misjoinder, except R, A , the 
princip^ female defendant, as his cause of action 
against R, A, was based on the firs| bond, which did 
not create any charge upon the lauds with which they 
are said to have meddled. Mahomed Zahoob Ali 
Khan n, Butta Kooer * 9 W. B., B. C , 9 

* [11 Moore’s I. A., 468 

8 — _ 

hypothecating immoveable property,— Joindet of 
debtor and purchaser of property,— holder of 
hypothecating property who seeks to recover 
the dept due under the bond from his debtor, and to 
bring to sale the» hypothecated property which is in 
fche hands of a purchaser^ is at liberty to implead the 
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MISJOINDER, — Misjoinder of partieg— 

contiimed, 

debtor and the purchaser in the same suit, and there is 
no objection to such an action on the ground of mis- 
joinder. Biioai Lai. r Chottee Sinq-h 

[6 m W., 323 

Distinguishing Makuitd Eam Debi Das 

[6 IT. W , 324, note 

JOMd? — 

The plaintiff alleged in his plaint that Jg. had 
agreed in a bond to boirow from him R5,000 in 
order to institute a suit against D., as to his share in 
certain joint ancestral property , that jB. consequently 
bon owed R3,000 from him, and that while the suit 
was pending, E. and D , in collusion with each other 
and their mother, in oider to deprive the plaintiff of 
his money, agreed to refer the suit to their mother, 
who by reason of their collusion made a statement 
which resulted in a smaller sum being decreed to jK 
than was claimed by him, and in the property in suit 
remaining in the possession of J) ; and that, as both 
jB. and JJ had taken collusive proceedings, with 
intent to obstruct the plamtiff^s realisation of his 
money, they were both liable for the said sum of 
R3,000, and he therefoie hi ought this suit to lecover 
R3,000 principal, and R3,0U0, an equivalent of that 
sum, under the terms of the bond, and that the 
cause of action arose on the day on which E, and 
X>. agreed to refer their suit to their mother. Meld 
(Peaeson, J,j dissenting) that the suit was had for 
misjoinder of parties. Bisheshee Peushab -v Ram 
Chueen 5 3Sr. W., 25 

5 , Mon^re^'tstrahon 

as tenants — Where a single suit foi^rent against the 
holders of several tenures is objected to on the gi^ound 
of misjoindei, the mere fact of non- registration as 
separate holdings is no answer to the objection. The 
Court should inquire whether the tenants have not in 
fact been dealt with as holders of separate tenures. 
Laiejs- Mokeb v * Sona Mokeb Dabee 

[22 W. R., 334 

* 

6, ^ — — „«««. against 

lessees and their sureties — Jurisdiction of Revenue 
Court —Though a Revenue Coui t had, ui^r Act X of 
1859, no jurisdiction to take cognisance of a suit 
against the sureties of a lessee, a suit brought against 
the lessees and their sureties was not bad for misjoin- 
der. Dooeg^a Peeshab V, Sheobaj SI^aH 

[6 Hf, W*, 222 

7, — — . Suit for share of 

partnership assets, — Insolvent estate. — Administra- 
tion suit bp creditors, — Addition as plaintiff" of recei- 
ver in administration suiL-^ln a suit by the widow 
and executrix of a testator who at his death was a 
member of a mercantile firm, the plaintiff claimed to 
be entitled to 60 cents or shares in the firm up to the 
date of the testator's death, and to a like share in the 
profits earned subsequently to his death, or to he 
earned by the fiirm so long as it continued to carry on 
the said agency business of the conipauy. The 
defendant admitted the right of the plaintiff to the 
share claimed in the profits earned prior to the testa- 
tor's death, but resisted her claim to any portion of 

iir 


MISJOINDER* — Misjoinder of parties— 

continued, 

the subsequent profits. The testator's estate had 
proved insolvent ; and previously to the filing of this 
suit an admmistiation suit had been filed by credit- 
ors, By a decree made in that suit on the 23id 
January 1883 a receiv«3r had been appointed, who 
was made a co-plaintiff with the executux ^n the 
present suit. It was contended on behalf of the 
defendant that there was a misjoinder, the re- 
ceiver being only entitled to sue for what might be 
due to the testatoi's estate up to the date of his 
death. Meld that there was no misjoinder. The 
receiver might have sued for every thing that was 
due to the estate, hut for greater safety the execu- 
trix was added as a plaintiff. Baohebai v Shamji 
Jadowji . . . I. li. R., 9 Bom., 636 

8. Elaintiffs having 

separate interests , — In a suit by two plaintiffs for 
the value of personal piopeity plundered, of which 
one plaintiff owned certain aiticle| and the other was 
the ownoi of others, if the cause, time, place, and par- 
ties charged be the same in both instances, the fact 
that both plaintiffs have not a joint interest m the 
whole of the property plundered by the defendants is 
insufficient to put them out of Court. J eq-obe35JI>hoo 
Deit V, Maseyk . . . W. R., 1864, 81 

9. I " ■ ' '■ Erocedure where 

one plaintiff IS found to have no interest, — In a suit to 
recover property bought by one 8 and his mother £>, 
as guardian of his minor biothei, where it was found 
tiiat D alone was entitled to the properties as heir to 
its owner, her late father,— ATeZe? that it was not 
necessaiy to dismiss the suit on account of its formal 
incorrectness, but the name of 8 should have been 
struck off the record, and the suit allowed to pioceed 
as that of M, alone. Sbeeeam Hazbae v Gyabam 
Hateb li. -W. R„ 507 

10. Suit by mort- 

gagee to i ecover possession of mortgaged pi operty — 
In a suit by a moitgagee for possession of the mort- 
gaged property, on the allegation that some of the 
defendants nndei subsequent mortgages and pur- 
chases had opposed him in obtaining possession ; and 
to have it declared that the said mortgages and pur- 
chases were inoperative, — Meld that the plaintiff had 
but one cause of action upon Ins mortgage deed, and 
was right in joining all the defendants in the suit 
Bal Kishen Mahapattee v, Bistoo Cheek 

[22 W. R., 632 

11. — ^ — Suit to cancel 

mortgage and deed of sale , — registering officer hav- 
ing lefused to register a deed of sale of certain pio- 
perty executed by 8 in favour of S,, E, sued 8,^ and 
AT. claiming the completion of the sale with delivery 
of the sale deed duly executed, and possession of the 
property by cancelment of a deed of mortgage of the 
same executed in K,^s favour by 8 Meld the suit 
was had for misjoinder. Behaei Lab v. Kekdan 
Lab 7N.W.,10a 

12 . — — Owners of 

separate holdings once joint — A suit to recover pos- 
session as cultivators, brought by two plaintiffs, 

6 M 
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MISJOIIODEB.— Misjoinder of parties— 

continued 

■whose holdingSj although originally one, have for 
a long time been separated and held separately, wiU be 
dismissed for misiomder. Giewitb v Ktaz Aiii 

[2 W., 306 

la Sepmate mierests 

tn subject-matter of suit — R owned one-third of 
an estate, and P, P., and 8 owned another third 
jointly. In a suit in which R , P , B , and 8 joined 
m bringing against AT, who was in possession under a 
deed of gift, they claimed possession and to have the 
deed of gift set aside JSeld by the Full Bench that 
there was no misjoinder of plaintiffs m the suit. 
Bam Sbwae SiNaH Nakohed Sik-ot 

[I. I*. K., 4 AU., 261 

14: Suit for confirm- 

ation of possession of land not in joint possession — 
The plaintiffs alleged that certain of their lands had 
been wrongly recoided in some settlement papers as 
belonging to the defendants, but declared themselves 
to be still m possession of them, and prayed that they 
might be maintamed m possession by the con ection 
of the error in the lecord, w^hich threatened the dis- 
turbance of their possession They did not allege, 
however, that the fields in question, or any of them, 
had been recorded as jointly belonging to the defend- 
ants, nor was such the ease Meld that, under such 
circumstances, the plaintiffs had no such common 
cause of action in the matter of the suit against the 
defendants, as would justify the course taken in suing 
them all together. Gtfngi-a Bai Sakeeita Be&ttm: 

[5 3Sr. W,, 72 

15 ^ Smt for pre-emp- 

tion . — Three several sales of separate shares in the 
same mehal were the subject-matter of the deed of 
sale in a suit tor pre-emption, and the purchasers of 
one of the shares and the purchasei of the othei two 
shares were different persons, and the plaintiff claim- 
ed the right of pre-emption m respect of all three 
shares, and indiscriminately impleaded all the several 
vendors and vendees, who had no community of 
interest in the subject matter of the suit The 
Court, allowing the plea of misjoinder, which both 
the lower Courts had overruled, remanded the case 
to the Court of hrsi instance, in order that the 
plaint might he returned to the plaintiff for amend- 
ment, and the suit tried and decided afresh after 
amendment. Golam v. Wajida Bibi 

[7 3Sr. W., 188 

2 ^ 0 ^ Suit for redemp- 

tion of mortgage — Qiml Procedure Code, 1859, 
s 8, — Parties. — M, was m possession of mouzah 
Dhannapore as usufructuary mortgagee A share 
in the mouzah was sold in the execution of a decree 
against the shaieholder. It w^as aftei wards tians- 
ferred by private sale to 8 by the auction-purchaser 
8 alleging that the mortgage-debt bad been satisfied 
out of tbe Usufruct, sued to recover possession of 
the share, and impleaded not only M, hut also the 
heirs of the inoitgagors, and his vendee, the auction- 
purchaser, but no cause of action was declared 
against those parties nor did they resist the suit 
The lower Courts dismissed the suit on the ground 
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continued 

that separate causes of action, not between the same 
paities, had been included in one suit. The High 
Couit reversed the decrees of the lower Couits so far 
as they dismissed the suit against the heirs of the 
mortgagors and the mortgagee, and remanded the 
suit for trial, as since the heirs of the mortgagors 
were interested in the account which must have been 
taken m the suit, it was necessaiy to make them 
paities in order that they might be bound by it. 
SXTKHAWAT AbI KbSHO TeWAEI 

[6 liT. W., 208 

17. Specific perform- 

ance, Suit for — Joinder of third person not party to 
the contract — In a suit for specific performance of 
a eontiact entered into by defendant No 1, the 
plaintiff joined as a defendant a thud person who 
alleged that he was the owner of the property, the 
subject of the contract, seeking to obtain possession 
and other relief as against such third person stating 
that he was a henamidar of the first defendant. 
There was nothiug to show that such third person 
had any interest distinct from the first defendant 
Meld that there was no misjoinder The principle 
laid down in the cases of Moughton v. Money, 
It, R i 2 Ch, App , 166, and Luchumsey Ookerda v. 
Fazulla Cassumhhoy^ J. Z. R,, 5 Bom,, 177, viz,, 
that a person not a party to the contract cannot he 
joined in a suit for specific performance, is only 
applicable where from tbe plamtiff^s case it appears 
that the third party, not a party to the contract, has 
a distinct interest fiom that of the other parties to 
the contract, which interest is sought to he declared 
null and void. Mokunb Lall v. Chotay Babb 

[I. Ii. B., 10 Calc., 1061 

13 — Civil Procedure 

Code, $, 26, — Amendment of plaint. — Specific Relief 
Act, s 42 — Declaratory suit — Suit by six plaintiffs 
praying for a declaration that certain proceedings of 
a Dis^trict Temple Committee removing them fiom 
office as trustees of a temple were illegal. Defend- 
ants pleaded that the suit would not he because of 
misjoinder Meld that, under section 26 of the 
Code of Civil Procedure, the plaintiffs could not sue 
jointly, and that the plaint should he returned for 
amendment, one of the plaintiffs to he allowed to 
use it as his own. Ramanuja v, Detantaka 

[1. Ii. B., 8 Mad., 361 

MISPBISIOISr OE TBEASOH. 

See Wag-inq- Wae against the Queen 

[7 B. Ii. B., 63 

MISBEPBESEITTATIOlSr. 

See Right on Suit— Misrbteesentatxon. 

[I. Ii. B., 4: Bom., 465 
2 3Sr, W., 13 

MISTAKE, CONBITIOlSr IMPOSED BT 

E’OIT-PUIiPIIiMEISrT OP— 

See Hindu La^y - Adoption— Second, Si- 

MUBTANEOUS, AND CONDITIONAB ADOP- 

TIo^s . . I. Ii. B,, 2 Bom., 377 
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mistake, moe*ey paid by, m ex-« 

CESS lisr SATISEACTIOH OE DECBEE. 

See Civil Pkooblukih Cobe, 1882, s. 214 
(AoT XXIII OE 1861, s. 11 ) — Questions 
IN Execution oe Decree 

[I. D, R., 1 All., 388 

mistake, SDIT BBODGHT tTNDER, 
OB WANT OE OTQiriRY. 

See Limitation Act, 1877, s. 14 (1871), 
s. 15 • . I. D. B., 3 CrIc., 817 

[I. L. B., 9 Gale., 256 

MISTAKE OE EAOT. 

See Contract Act, s 23 — Illegal Con- 
tracts — Generally. 

[I, D. B., 3 Calc., 602 

MISTAKE OE EACT, AQBEEMEHT 
MADE UlSTDEB, EEEECT OE— 

See Waiver . . 6 Mad., 437, 444 

MOEDSSIIi COUBTS, POWER OP— 

Mofussil Coui'ts have no power to 

inahe orders in pmnam agumst persons not parties 
to a suit such as is possessed by the original side o£ 
the High Court Bamnibhy Koonboo 0.too- 
BHYARAM XlIAN . . 11 B. D. B., Ap., 37 

S. C. Ram Nibhbe Koonboo v. A.T00BnYA Ram 
Khan .... 20‘W.B.,123 

MOHDHT. 

See Cases under Hindu Law-ENDOW- 

MENT. 

See Hindu Law — Inheritance — Reli- 
gious Persons, &o. 

[I. D. R , 1 AIL, 689 
6 W. B., Mis., 67 
8 Agra, 296 

See Hindu Law— Inheritance— Divest- 
ing OR, Exclusion rrom, and For- 

RBITURE OR, INHERITANCE— MaRRIAOB 

[I. D. B., 5 Bom., 682 

See Onus Peobandi— Custom. 

[I. L. B., 6 Bom., 682 

MOHTTMT, PERSOKAD ESTATE OE— 

See Certirioatb or Administration- 
Issue OR, AND Bight to, Certirioatb 

[1. D. B., 4 Calc., 964 

MOKDBBABI ISTEMBABI. 

See Lease— Construction. 

[2 B. D. B., P. a, 28 
5 B. D. B., 662 
3 B. L. B., 226 
13 B. D. B., 124 
8 W. B., 84 
6 W. B., 101 
I.li. B.,6 Calc., 643 
I. Ii. B., a Calc., 609, 664 
1. D. B., 12 Calc., 117 

HI 


MOKDBBABI TENURE. 

See Grant— C oNSTRuoTioN or Gk^ints. 

CI.D. B,lCale., 391 

Effect on, of subsequent farm- 

ing lease. — A xnokurran holding cannot be ex- 
tinguished by a subsequent lEarming lease Dhuem 
Roy V , Muddoosoodun Prosad Chowdhby » 

[W. B., 1884, Act X, 117 

MONEY HAD AND RECEIVED. 

See Cases under Limitation Act, 1877, 
ART. 62. 

1, Money paid under eompul* 

Sion of law. — Payment znto Court by mortgagee of 
amount of decree to yreient sale of mortgaged pro- 
perty — Voluntary payment — The defendant sued 
one J. JP, 111 the Small Cause Court, and obtained 
a decree, in execution of which he caused a steamer 
to be attached as being the piopeHy of J jBT. P. 
Thereupon the plaintij0cs, alleging themselves to be 
m possession of the steamer as mortgagees from 
</. JET P,, in order to obtain its release, paid the 
amount of the deciec against J. JS, P. into Court, 
and the steamer was given up. Subsequently an 
ordei was made by the Court, on the application of 
the plaintiffs, that the money should remain in Court 
pending the result of a suit to be brought by them 
for its recovery They accordingly brought a suit 
against the defendant. The Judge of the Small 
Cause Court found that J". JH" P. bad no attachable 
interest m the steamei, and that the plaintiffs had 
paid the amount of the decree on compulsion. Meld, 
the plaintiffs could maintain the suit, although the 
defendant had not actually received the amount of 
the decree. Moran «, Dewan Ali Sibang 

[8 B. D. R., 418 

2, - Money paid under 

compulsion of law cannot he recovered back as money 
had and received Juggobundhoo Ghose v Chow- 
DHRY Mumtaz Hossein . W. B., 1864, 206 

3 , Voluntary payment. — Pay- 

ment without authority — If A without P author- 
ity pay SPs creditor, he cannot recover back from the 
creditor the amount so paid. MooL Chund n Ajoo- 
DHYA Pbrshad . . . , 3 N. W„ 162 

4^ Suit by sublessee 

against lessor for malihana which he was com- 
pelled to pay. — Where a sub-lessee pays niahkana 
which was not specified m the sub-lease as being a 
charge on the property, and as to which he was ignor- 
ant, — Meld that he was equitably entitled to recover 
over from his lessor. Tarsanah e. Kadharey 
Lall . . . . . . 6 N. W., 1 

5 ^ Proceeds of joint immove- 

able property after satisfaction of decree by 
sale of tenure, Suit for. — The plaintiff and the 
defendant were co-owners of a certain talook. The 
zemindar brought a suit for airears of rent of the 
talook against the defendant, obtained a decree, and 
in execution of that decree sold the tenure The pro- 
ceeds of the sale, after satisfying the zemindar's 

6 H 2 
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MONEY HAD AND BECEIVED.— Pro- 
eee4s of joint immoveable property after 
satisfaction o£ decree by sale of temire, 
Suit for — contimied. 

decree, weie taken by tbe defendant, and tbe^lain- 
instituted tbe present suit to recovei an 8 annas 
share thereof. Meld that the plaintiff was entitled 
to recover. Eak Coomae Sen v Bam Comul Sen 

[I. L. B., 10 Calc, 388 

MONEY HiLEGADDY IiEVIED AS TAX, 
SUIT TO EECOVEB— 

See Habeas Towns Impeotement Act 
III OP 1871, s. 85 

[I. L. B., 1 Mad., 168 

MONEY OBTAINED BY CODDUSION 
AND PBAUD, SUIT TO BECOVER— 
See Limitation Act, 1877, aet G2 (1871, 
AET 60) • I. D. B., 2 Oalc., 303 

MONEY PAID. 

See Cases tjnbee Limitation Act, 1877, 
AET 61 

— by mistake. 

See Cases unbee Conteaot Act, s. 72. 

- by mistake in excess satisfaction 

of decree. 

See CxYiB Peocebueb Cobb, 1882, s. 244 
— Questions in Execution ob Deceeb 
[1. D. B., 1 AU., 388 
6 Mad., 304 
17 W. B., 14 
16 W. B., 160 
19 W. B., 413 
4 O. D. B., 677 

by trespasser in possession. 

See Weongeub Possession. 

[I. L. B., 4 Calc., 566 

in execution of decree. Suit to re- 

.cover— 

See CiYiB Peocebueb Cobe, 1882, s 244 
— Questions in Execution ob Deceee 

[5B.L. B.,223 
I. L. B., 1 Mad., 203 
I. L. B , 6 Bomu, 146 
I. D. B., 6 Mad., 41 

See Cases unbee Citib Peocebueb Cobb, 
1882, ss 257, 258 

— to prevent sale. 

See Cases unbee Sale bob Aeeeaes of 
Bent — Deposit to stay Sabe. 

See Cases unbee Sale poe Aeeeaes op 
Revenue — Deposit tostaySabb. 

— — — to sirdar <as wages of coolies. 

Bee Attachment — Subjects op Attach- 
ment— Waoes . 1 B. D. R,, S. N., 16 


'MONJEY MAUD— continued, 

to Stay foreclosure, Suit for — 

See Attachment— Abienation bueino 
Attachment . 4 B. L. R., A. O., 24 

under mistake. Liability of payee 

for- 
ces Conteaot Act, s 72. 

[I L. R , 1 AIL, 70 
X. L. R., 7 Oalc , 673 
8 Bom , A. C., 102 
3 N. W., 136 

L Voluntary pasment.— 

sory payment of revenue, — previous request. — -A., 
having been compelled by a revenue officer to pay 
revenue payable by P , sued P to recover tlie amount 
as having been paid on his account. His plaint dis- 
closed no cause of action against P, tiiable in a Civil 
Court, for he did not plead that the payment was 
made at the request, expressed or implied, of D, 
There being no such request on thepait of P to sup- 
port the action, ^t was held that L could not recover. 
Pattu Lab v. Luohman Paeshad . 7 N. W,, 165 

2, Payment to stay 

sale, — Plaintiff^s ancestor had purchased in execution 
the right, title, and interest of P., one of the defend- 
ants, Antecedently to that sale the right, title, and 
interest of M , and those of two others, had been 
attached in execution of a decree against M, (the 
uncle of P and father of the two others), and a sale 
having been cider ed after purchase by plaintiff^ s an- 
cestor, the latter, whose objections did not avail, 
finally prevented the sale by paying in the amount 
due. Meld that as P. was not legally hound to pay 
the amount due under the decree against X ) , and the 
payment was in every sense voluntaiy, plaintiff could 
not recover from her and the sons of J), Cobbeotob 
OP Shahabad V, Ram Bhbbxjn Singi-h 

[10 W, R., 400 

3, " - Money paid to 

protect property afterwards shown to have been 
wrongly attached %n execution of decree — Where 
the plaintiff was obliged to bring a suit and carry it 
up to the Appellate Court to have his title declaied to 
his own property which the defendant had seized 
and attempted to sell in execution of a decree against 
another person, the defendant was held to have 
no right either in law or equity to retain money which 
the plaintiff had been compelled to pay him to save 

' the property from sale. Fhttick Chhnbee Banee- 
; JEE V Gobam Abi Chowdhey . 10 W. R., 453 

MONEY RAID UNDER PROCESS O'St 

DECREE. 

See Costs— Inteebst on Costs, 

[I. L. R., 4 Calc., 229 

See Money hab anb eeoeiyeb, 

[W. R., 1864, 205 

1 . — Reversal or supersession of 

decree. — Money lecovered under a decree or judg- 
ment cannot be recovered back in a fresh suit or 
action, whilst the deexee or judgment under which it 
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MOISTEY PAID DIODEB PBOCESS OP 

DECBEE.-- Beversal or supersession oJ£ 

decree — continued 

was lecovered lemains in forco. But tins rule of law 
rests upon tlic giouiul tliat the onginal decree oi 
3 udgment must he taken to ho subsisting and valid, 
until it has been rovoised or supeisedcd by some ul- 
teiior proceeding If it has been so reversed or 
superseded, the money recovered undei it ought to be 
refunded, and is recoverable either by summary pio- 
cess or by a new suit Dooega Peeshad Roy 
Chowdey r Taea Pershad Roy Chowehby. 
Shama Peeshad Roy Chowdhey « Htjero Per- 
shad Roy Chowdhey 3 W. B , P, C , 11 

[10 Moore’s I. A., 203 

Interest cannot be recovered on it. Ashrxthtjntssa 
Begtjm: V, Khanum Jantt . . 6 W. B„ 286 

% — — 8u^i to recover 

money paid under decree* — Act XXIX I of 1861, s 11* 
—In a suit by the present defendant against the pre- 
sent plamtdfioi enhancoinont of rent, the Couit of 
first instance and the High Couit made decrees for en- 
hanced rent. The Privy Council, in the year 1873, 
revel sed those decrees, and held thj^t the rent could 
not be enhanced Before the date of the Privy Coun- 
cil judgment the preyont defendant obtained sovei al 
other judgments foi enhanced rent against the present 
plaintiff. Ko application was made by him for review 
of those judgments, hut in 1875 lie hroiiglit this suit 
to recover the difference hotwoen the amount of en- 
hanced rent lecovored and the fixed rent which he was 
bound to pay Xeld by MAoriiEXiSOH, Maukb y, and 
Axnsdie, dJ*, following Skama JPershad Roy ChoiC’^ 
dhryj* ffurro Pershad Roy Qhotodhry^ lO MoorPe 
Z. Jt., 20S, that the decrees for enhanced rent wore 
supoiseded, and that such a suit as tlio present one 
would he IXeld by Garth, Q. J*, and Jacicson", J*, 
distinguishing Sliama Pershad's case, that these de- 
crees were not supeisedcd, that the piiuciploof Mar^ 
r%ot V Mampion, 2 Smith’s L* Q , 6th Md , 375, ap- 
plied, and that the pUintiff was not entitled to re- 
cover, JoGBSH Chitndbe Dutt V* Kaei Churn 
Butt. . I. L. B., 3 Calc., 30 : 1 C. D. E., 5 

3 . Supersession of decree.— 

for money paid under conditional decree — A, obtain- 
ed against B, a decioe for arrears of rent at enhanced 
rates foi the year 1871, I’ondmg an appeal fiom 
this decree, A obtained a second decree against J8 for 
arrears of rent at enhanced rates for the succeeding 
year. Tins decree, howevex, made the payment of 
so much of the rent calculated at enhanced rates contin- 
gent on the event of the Appellate Court afiirming 
the decree in the former suit. A, eN-ocuted this last 
decree, and obtained payment of the rent at enlmnced 
mtes. On the revet sal of the decision in the for- 
mer case by the Appellate Court, B. applied for a re- 
fund of so mucb of the money paid A as represented 
the rent calculated at enhanced rates Ileld that 
the portion of the second decree, relating to enhanced 
rent, being merely conditional, was vntually super- 
seded by the order made by the Appellate Court in the 
previous suit, and that such moneys weio, therefore, 
lecoverable Mohamed Edaheie Buksh v. Kadey 
Mohun Mookhotadhsta ** 

[I, Lt. B., 6 Calc , 633 : 6 C. U B., 619 I 


trUDEB PROCESS OP 

DECBEE — continued* 

* ^ "T 7~' subsequently jEbund 

to ue oarrea. Suit to recover money paid to save 
estate ft om sale under decree afterwards held to he 
barred.— Junsdietton of Ciml CoMj-if — AppUcatiou 
liavmg been made to a Deputy Collector to execute a 
decree for rent, the judgmeat-debtor m order to save 
Ins tenure from sale brought the money rnto Coart 
and it was taken out by the decree-holder. This was 
done while the question was being litigated in the 
Civil Couits whether the decree was not barred by h- 
mitation The result was that the decree was declaied 
haired ffeld that the judgment- debtoi’s only remedy 
was by a suit in the Civil Court to get back the 
money. Ghannoo Singh v. Ram Gobiio) Singh 

[13W.B.,231 

6 . — Decree passed idtra vires and 

subsequently reversed.— /SwxjJ for money paid 
under The assignee of a decree having obtained 
execution of it in the Deputy Collector's Court undei* 
cover of a declaiatory and mandatory decree of the 
Civil Court, which latter deci eo was set aside on appeal, 
a suit was brought against the assignee to recover 
the money which he had obtained by means of the 
execution proceedings. Bleld that the judgment-debt- 
or or his representative (the plaintiff) had no title to 
recover the money unless he could show that he had 
been m some way defrauded by the transaction the 
proceeding of the Deputy Collector giving him no 
cause of action by the mere fact of its having been 
ultra mres or not done in full exercise of judicial dis- 
cretion, Ram Gobind Singh v. Ghbenoo Singh 

[20 W. B., 406 


3. Decree afterwards reversed. 

— Suit to recover money paid under %i . — Money 
realised m execution of a decree may be recovered 
))y suit, if the decree is set aside as regards the party 
seeking to recovex. If sueb party was not a paity to 
ibe original decree and his name ai>peared there owing 
only to misrepresentation ho is not rcstiioted to the 
Couit executing the decree, hut is at liberty to seek 
lus remedy m a sopaiate suit, Shbro Coomaeee 
Dabeb V* Shitaeam Hazra . 21 W. B. 348 


7. Voluntary payinent.~-:S'a?ec«- 

tor de son tori ---Payment of debt due by deceaseds 
— Suit to recover amount paid from heir* — K*, the 
widow of a deceased Hindu, sued to recover his 
estate from V., his biother, who had taken possession 
thereof as heir. Pending this suit a decree was 
obtained against V. and K for payment oS a debt 
duo by the deceased out of his estate V. paid the 
debt out of his own money. K* having recovered the 
estate, y* sued her to recover the money paid by him 
m satisfaction of the decree Pield that F was 
entitled to recover, Kanakamma v Yenkatarat- 

NAM , . * . I.Xi. B., 7Mad,586 


MOiSTEV PAYABLE BY mSTAL- 
MEHTS. 

See Attachment— Alienation during 
Attachment ^ 4 B L, B., A. C., 20 
See Cases under Bond. 
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MOHEY PAYABLE BY INSTAL^ 
MET^TS — continued. 

See Cases ijbdeb Citil Pbooeditbe Code, 
1882, BS. 257, 258. 

See Cases ttedeb Limitation Act, 1877, 
ABTS 74, 75. 

See Cases undib Limitation Act, 1877, 
ABT 179 — Oedee eoe Payment at spb- 
** ciEiED Date. 

MOEEY PAYABLE ON DEMAND. 

See Hindu Law — Conteaot — Monet 
LENT . • . 5 B. L. il.5 396 

[7 B. L. B., 489 

See Cases under Limitation Act, 1877, 
AET. 73, 

MONEY, SUIT EOR SPBCIEIO SUM 
OP— 

See Res Judicata— Cases oe Action. 

• [I. L. B., 3 Calc., 23 


MONEY-DECREE. 

See Cases undeb Equity op Redemp- 
tion. 

See Execution op Deoebb— Mode op 
Execution— Moetoaq-e. 

[4 B. L. B., O. C., 83 

See Cases undeb Mobtoaoe — Sale op 
Moetg-agbd Peopeety— Monby-de- 
oebes on Moetoaoes. 

MONEY-VALUE. 

See Limitation Act, 1877, aet 62, 

[I. L. B., 8 Bom., 234 


MOOKTEAB. 

See Cases undeb Pleadee. 

See Peinoipal and Aobnt — Authority 
OP Aoents . . . 14 W. B., 36 

[20 W. B., 119 
I. L. B., 7 Calc., 245 


— Admission of title by— 

See Peinoipal and Ao-bnt — Authority 
OP Agents • . 13aL.B.,177 


■— Giving commission to— 

See Pleadee — Remotal, Suspension, and 
Dismissal , , 11 B. L. B., 312 


— Power of, to present application 

for execution of decree. 

See Limitation Act, 1877, art. 179 (1871, 
AET 167)— Joint Dboebes— Joint De- 
oree-eoldebs . I. L. B., 4 Calc., 605 

— and client. 

See Peivilegbd .Communication, 

[1 B. L. B., A. Cr., 8 


MO O KTE AB — continued, 

• Admission of mooktears, — 

Power of Migh Court, — The High Court would not 
interfere with Zillah Judges in the selection and 
admission of mookteais, under the 89th section of 
the Pleaders^ Rules, 1866. In the matter op the 
petition op Mahomed Hossein 

[5 W, B., Mis., 49 

2, — Pule 39 of Mules 

of Sigh Court. — The 39th of the Rules for mook** 
tears, issued by the Court in 1866, only required that 
every person who had been practising as a mooktear 
in the Criminal Courts should be at liberty to satisfy 
the Judge that he was a person of good moral character 
and qualified by his knowledge of law and procedure, 
before he could he entitled to admission under that 
rule. But it was not the intention of the Court that 
parties should be sub 3 ected to regular examinations, 
or that the duty imposed upon the Judge should he 
delegated to the Magistrate, In be Goluok Chun- 
dee Kub . . , . 6 W. B., Mis,, 29 

S, — - — Grant of certifi~ 

cate, — Limitation —There was no limitation of time 
for the grant of ft certificate by a Judge, under Rule 
39 of the Rules made by the Court in 1866 for the 
admission of mooktears. In ee Joakim 

[6 W, B., Mis,, 120 

4 . — — Application for loave to 

practise in Court in anotker district,— 
Omission to get certificate from first District Court, 

— Ground for refusal of leave to practise, — Where a 
mooktear who had been practising in Backergunge 
applied to the Ju<%e of the 24-Pergunnahs for 
a renewal of Jus certificate, and the Judge of the 
latter district refused to grant him a certificate to 
practise in his district without a certificate from the 
authorities of Backergunge of the truth of his repre- 
sentations, the High Court declined to interfere, 
thinking the refusal reasonable , hut observed that, as 
the apphcatiou had been made within three years 
from the date of his certificate, if the applicant pro- 
cured the certificate required by the Judge within 
six weeks from this date, the apphcation ought to he 
treated as made within time. In the matter op 
Kalbe Chuen Baneejeb . . 18 W. B., 295 

5 . Appearance of mooktear.— t 

Might to appear, — Criminal Procedure Code, Act ^ 
X of 1872, s, 278, — Appeal in criminal case . — An 
appellant m a ciiminal case has a right to appear 
and be heard by a mooktear. Empress v Shiveam 
Gundo ... I. L, B., 6 Bom., 14 

See In be Subba Aitala 

[I. L. B., 1 Mad., 304 

6. Acting as mooktear. — Act 

XX of I860, s, IB , — The mere bringing a plaint to 
a vakeel for his signature by a mooktear not duly 
qualified, was not an actmg as a mooktear which ren- 
dered the party liable to a fine under section 13, Act 
XX of 1866, The Judge of a Court of Small Causes # 
had no jurisdiction in such a matter, unless the plaint 
was one to he presented to that Court. In eb Mud- 
DUN Mohun Biswas . 6 W. R., Oiv, Bef, 29 
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MOOKTEAR. — Acting as mooktear— 

n%ed ^ 

7. Act XX of ISOo, 

ss 11 and 18 — Practising 'Without cei tijicate — The 
wilting a petition for a paity who presents it in 
Conit IS not acting as a mooktear within the moan- 
ing of section 11, Act XX of 1865; and the wnter 
IS not liable to punishment under section 13 for 
practising as a mookteai without a ceitificate. In 
EE Kali Chaean Chund 

[9 B. L, R., Ap., 18 ; 18 W. R, Or., 27 

3, Presenting ap- 

plication for execution, — Pleading, — Act — 

“ PleadX ^Practice on original sidot PCigh Court , — 
A mdoktear having presented an application for exe- 
cution under Act VIII of 1859, section 207, the 
Munsif returned it upon the ground that it ought 
to have been presented thiough a pleader, and not 
through a mooktear. Keld that, upon the proper 
construction of Act XX of 1865, section 11, the deci- 
sion of the Munsif was right, and what the mook- 
tear was desirous of doing conies undci the word 
“ plead.” The construction put by the Munsif upon 
the words “act” and “plead” is the same which 
has been put upon them for nlany yeais on the ori- 
ginal side of the High Court, where attorneys aie 
excluded from making any applications in Coui t , but 
advocates, who have only the right to plead, are 
allowed to make them. In the matter of Ishhr 
Kant Bhadooeee , . .24 W. B., 233 

9 . Act XX of 1865, 

ss. IS and 42. — Practising as mooktear c — Applying 
for copy of judgment. — Qwesre, —Whether an ap- 
plication by a person holding an am-mooktearna- 
mah, but having no certificate, for a copy of the 
judgment in a suit m which neither himself nor his 
employer is a party, amounts to piactising as a 
mooktear within the meaning of section 13, Act XX 
of 1863, so as to render the applicant liable to a 
fine under section 42 of that Act, supposing the ap- 
plication to have been made for and on behalf of the 
employer In be Bama Chuettn Ghosal 

[2 C. L. B., 553 

10. Act XX of 1865, 

s 13 — Mooktear and private agent. Distinction 
hetween, — Per White and Mittee, JT, — The mere 
fact that a person looks after an appeal and gives 
instructions to pleaders in connection with such ap- 
peal, does not show that such peison w’-as practising 
as a mooktear within the meaning of section 13 of Act 
XX of 1865. Per Garth, C. J , — ^Where a person 
is ill the habit of acting foi persons in Courts of law, 
and holds himself out as ready to perform what is 
usually considered mooktear’ s work, for reward, 
such person is no loss acting as a mooktear on any 
particular occasion, because he may have abstained 
on the particular occasion from doing any of those 
acts which a duly qualified mooktear is alone legally 
capable of performing. Kali Kumar Roy v. Kobin 
Chunleb Chuokeebuttt 

[I. Ii. B., 6 Calc., 686 : 7 O. L. B., 662 ^ 

11^ — Revenue Court , — 

Reference to arhitratiom-^Keld^ that a mooktear in 
a Revenue Court must be empowered by an instrument 


MOOKTEAB, — Acting as mooktear— 

nued 

in writing to lefer the matter in dispute to arbitra- 
tion in the same way as a pleadei in a regular suit 
— chapter VI of the Civil Pioceduie Code, 1859, 
hejng made applicable to suits under Act X of 1859 
by section 14 of Act XIV of 1863 Ram Pershad 
V Kazeer Hossbin . 1 Agra, Bev,, 63 

Shunker V, Hub Kabain , 1 Agra, Bq,v., 49 

12. - ■■ Suspension or dismissal of 

mooktear. — Power of PCigh Court — The High 
Couit had power, under section 15, Act XX of 1865, 
to suspend oi dismiss a mooktear fiom his office, 
when it saw “ reasonable cause,” although he might 
not have committed any act of “ pi ofessional mis- 
conduct” undei section 16 In the matter oe the 
petition op Gholab Khan . 7 B. Ii. B., 179 

[16 W. B., Cr., 15 

13 . Dismissal of mooktear.— 

Power of Magistrate to dnmiss, — A Magistrate has 
no power to give a mooktear if geneial dismissal” 
unless he is convicted of an offence involving moial 
turpitude or infamy. Queen v Sham Chanb 
Chowdhry . . . 1 W. B., Cr., 34 

X4, Suspension of mooktear.— 

Power of Magistrate to suspend mooktear — Act XX 
of 1865, — A Magistrate has no power to suspend a 
mooktear undei Act XX of 1865. Roopo Bbwah v. 
Kekaroo . . . • 21 W. B., Cr., 41 

16. Act XX of 1865, 

s, 16 — Suspension f) om practice , — Before making 
an order suspending a mooktear from practising, 
the requirements of section 16, Act XX of 1865, 
should be complied with by the Magistrate. In 
THE MATTER OP THE PETITION OP GhOLAB KhAN 

[6 B. D. B., Ap., 83 : 16 W. B., 171 

In RE Banohanidhi Mahanty 

[17 W. B., Cr., 6 

Bemoval of mooktear. — Cri- 
minal charge — Evidence gusUfying dismissal — - 
Evidence which does not support ' a conviction on a 
criminal charge, cannot justify a removal fiom a 
profession (the present case being that of a mook- 
tear). In the matter op Nil Kant Biswas 

[9 W. B., Cr., 29 

17 , Beinstatement of mook^ 

tear, — Conviction on criminal charge, — Case of a 
mooktear who was reinstated by the High Court to 
hia practice aftei suspension by reason of his having 
been convicted m two cases, the circumstances of 
these cases not showing that the mooktear was 
guilty of any moral tuipitude or that he was unfit 
to act in the Criminal Courts as a mooktear. In the 
MATTER OP KoYLASHNAUTH ChOWDHRY 

[16 W. B., Cr,, 41 

13 . Proper Court to punisk 

mooktear.— Practitioners Act {XVIZl of 
1879), ss, 10, 32, — Pleader, — Illegal practice, — A 
pleader or mooktear practising m contiavenbxon of 
the provisions of section 10 of Act XVI II of 1879 is 
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MOOKTEAE — Proper Court to punish 
moohtear — continued, 

punishable under that Act only by the Court before 
which he has so practised, Ik the kattee or the 
PETITION OP Gakga Dayal . I, L, E., 4 All, 375 

MOOKTEAEKAMAH. 

~ Validity of mooTctearnamak. under 

seal'~-rk mookteamamah undei seal is as valid as a 
mooktearnamah under signature A Judge is not 
bound or authorised to require proof of the genuine- 
ness of the seal. In the mattee op the petition 
OP THE MaHAEAJAH OP BUED^AK . 7 W, B., 476 


MOHTGAGE. 

Col. 

1. Form op Mortgages * 

2, Construction 

3 Possession undee Mortgage , 

4. Power op Sale 

5, Sale op Mortgaged Property 

. 3885 

• 3900 
. 3905 

• 3909 
. 8910 

(a) Rights op Mortgagees . , 3910 

(b) MonbY-deceebs on Mortgages 3916 

(c) Purchasers .... 3928 

6. Marshalling .... 

7. Taoxing • . • . 

8. Redemption , . . , 

. 3949 
. 3953 
. 3955 


(a) Right op Redemption , . 3955 

if) Redemption op pobtion op 

Peopeety . . . 8963 

(c) Redemption otheevise than 

ON Expiey op Teem . 3974 
(a) Mode op Redemption and Li- 
ability TO Poeeolosdee . 3980 
9. POEEOLOSXJEE 

(a) Right op Poebclosuee , . 3991 

(b) Demand and I^otiob op Foeb- 

CLOSTTEE • . « , 4001 

10. Aocottnts 

See Bombay Act V op 1862, ss. 2 and 3. 

[!• L. B , 1 Bom., 681 

See Costs— Special Cases— Moetgagb. 

[I. Ii. B,, 3 Bom., 202 

See Cases tjndbb Deoeee — Constedotion 
op DeCEEE— MOET aAGB. 

See Cases dndee Dfoeeb— Foem op Db. 

CEEE — M OETGAGE, 

Cases under Execution op Deoeee 
■^Mode op Execution— Moetgage 

See Hindu Law— Contract— Mortgage. 

[3 Bom, A. C., 11 
9 Bom., 276, 304 
U Bom., 41 

See Cases under Jurisdiction— Suits 
POE Land— Foeeclosuee. 

See Cases under Jurisdiction — Suits 
por Land— Redemption. 


See Cases under Limitation 
art. 135 (1859, s. t CL. 12). 


Act, 1877, 


MiOBTGAQ-E— 


See Mahomedan Law— Endowment 

[4 B.L. B., A. C,86 
See Mahomedan Law- — Pre-emption- 
Right OP Pre-emption— Mortgages, 
[B. Ii. B., Sup. Vol, 166 
6 B. L. B., Ap., 114 
11 W. B., 282 
See Merger . 1 B. B. B., O. O., 35 

See Cases undee Onus Probandi— Mort- 
gage 

See OuDH Estates Act, 1869. 

[ I. L. B., 4 Calc., 839 
Ii. B., 3 I. A., 85 
See Cases under Registration Act, 1877, 


oee xiEs JUDICATA— Causes op Action. 

[I. Ii. B., 6 Calc , 659 
1 Ind. Jur., 17. S., 370 
, 9 W. B., 300 

14 B. B. B., 408 : 23|W. B., 187 
8 B. B., Ap , 92 : 17 W. B., 154 
X* It. B., 3 Calc , 363 
7 isr. w., 17 
I. Ii. B., 2 AIL, 582 
See Right op Suit— Accrual op Right. 

[1. Ii. B., 1 AU., 325 
See Spbcipio Relief Act, s. 27. 

[I. Ii. B., 3 AH., 708 
See Stamp Act, 1869, s. 3. 

[I. Ii. B., 2 Calc., 58 
See Stajhp Act, 1879, son. T, art. 44. 

[I. Ii. B., 8 Mad., 104 
1. Ij. B., 8 Bom., 310 
I. Ii. B., 9 Bom., 435 
I. Ii. B., 10 Calc., 274 
See Tbansper op Property Act, s 2 
[I. Ii. B., 12 Calc., 436, 505, 583 
1. Ii, B., 11 Calc., 582 
I. Ii. B., 6 All, 262 
See Vendor and Pueohasee— Notice. 

[I. Ii. B., 1 Bom., 237 
I. I. B., 7 All , 590 
8 Bom , A C., 75 
I. Ii. B., 6 Bom., 168, 193 

See Cases under Vendor and Pur- 
chaser — Purchase op Mortgaged 
Property. 


— - by administrator of minor’s pro- 
perty. 

See ACT XL OP 1858, s. 18 

[I. Ii. B„ 2 Calc., 283 


by Hindu purdah lady. 

See Evidence — Parol Evidence — Vary- 
ing OB Contradicting written In- 
struments 

^ [1 B. L. B., O. O., 28, 31, note 
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HOBTGAGE— 

by member of joint Hindu fami- 
ly. 

See Cases xtndee Hindu Law-Aliena- 
tion — Alienation by Father. 

See Cases under Hindu Law— Joint 
Family — Powers or Alienation by 
Members, 

See Limitation Act, 1877, art. 127 
(1859, s 1, OL. 13) . 6 B. 1.. E., 530 

See Vendor and Purchaser— Purchase 
OP MoRTO-AaBD Property 

[6 B. I., E., 630 

Decree on — 

See Manager op Attached Property. 

[I. L. E., 3 Calc., 336 

Property sold subject to — 

See Gases under Sale in Execution op 
Decree — Distribution op Sale-pro- 

CE I'DS. 

Property subject to — 

See Court Fees Act, soh I, art. 11. 

[I. L. E., 1 Bom., 118 
6 H. W., 214 
8 B D, E., Ap., 43 

Suit by mortgagor to set aside — 

See Appeal— Acts — Court Fees Act, 

1870 , I. L. E., 2 Bom., 146 

1 . FORM OF MORTGAGES. 

Bond containing bjrpotlie- 

cation. — A bond which hypothecates property for 
money advanced is a deed of simple mortgage, 
N AZINA Bibee v. Juggomohun Dutt 

[14 W. E., 461 

% Proof of actual pledge and 

ownership of property by pledgor. — Decree on 
mortgage ho^d 'pledging land — The contiact ot hy- 
pothecation defined. A creditor suing under such a 
contract must prove that theie was an actual pledge, 
and that the land was part of the debtor’s estate at the 
time of pledge The decree will then be for sale o± 
the property hypothecated, unless the debtor pay 
the amount due with interest within a period to be 
fixed by the Court. Chetti Gaundan v Sund- 
AEAM Fillai . . . . ,2 Mad., 51 

3 . Immoveable property made 

security for loan without power of sale. — 

Uemedg of creditor who has a right to realise charge 
not amounting to a mortgage — Foreclosure, — Wheie 
immoveable property is made by act of parties secu- 
rity for the payment of a debt, but no power of sale, 
without the inteivention of a Court, is given to the 
creditor, there is no transfer to him of an interest in 
the property until a decree foi sale has been made in 
his favoui, and the transaction does not amount to a 
mortgage ^ When immoveabie propeirty has been so 
made seem ity for the payment of a debt, there can be 


MOETGAGB — continued, 

1 . FORM OF MORTGAGES— 

Immoveable property made security for 
loan without power of sale — continued 

no foreclosure by the ci editor, unless the terms of 
the contract admit of it. Khbmji Bhagvandass n. 
Rama . . . .*1, D. E., 10 Bom., 519 

4 , Mortgage without ehan^ of 

possession. — Farol 'mortgages of chattels — A 
moitgage mhy be supported if proved to have been 
made hondfide, although the property mortgaged may 
have been left in the possession ot the mortgagor. 
Mortgages of chattels may be made by parol. 
Shyam Soondbr V. Cheita . . 3 W., 71 

5 ^ Advance to save property 

from sale. — Lien — A person who advances money 
to anothci for the purpose of saving a mehal of the 
latter from sale for arrears of rent has no lien on the 
property tor the money advanced Dutt Jha v. 
Fern ee Kaunty 18 W 11 , 404 , and Bnayet Hossein v. 
Muddun Moonee ShahoOy 14 B IT, li y Ida 22 W, 
It ,41 ly cited and held not to apply. H urry Mohun 
Bagchi V. Giris Chunder Bundobadhya 

[1 C. L. E., 162 

0 ^ Dorm of words of hypotheca- 

tion.— of parties , — Formal words of hy- 
pothecation are not necessary to make an hypotheca- 
tion valid, if the intention of the parties is sufficient- 
ly expressed, Martin d, Pubsram . 2 Agra, 124 

7. — — — Uncertain agrees 

ment, — Semhle, — That where certain persons, desenb- 
ing themselves as residents of J., give a bond for the 
payment of money, in which, as collateral secuiity, 
they chaige “ then property with such payment, 
they do not theieby create a chaige on their immove- 
able property situated in J. Martin v Fursram, 2 
Agra, 224, distinguished. Deo jit v Pitamber 

[I. D, E., 1 AIL, 276 

5, Charge on im- 

moveable property, — Ambiguity, — A , to whom the 
Government had made a giant of certain villages, 
executed an instrument in favoni of his bi other 
charging the payment of an annual allowance to him 
and his heirs for ever on the “granted villages.*’ 
The instrument did not name the villages which had 
been granted to A , but there was no doubt as to the 
paiticular villages which had been granted to him, 
Reid that the fact that such instrument did not spe- 
cify the villages which had been granted A did 
not constitute such an ambiguity in such instiumcnt 
as to render the charge croak'd tliereby invalid. 
Deojii V Fitambar,!, L. It,, 1 All ,275, distinguish- 
ed. Fae Manih Ohand v. Behai ee Lai, 2 M, W,, 
26,% followed. Kanahia Lal v, Muhammad 
Husain Khan . . . I. Ii. B., 6 AH., 11 

9 , — - Agreement in petition 

creating a lien — Money-decree,' — Wheie a suit 
was hi ought on a petition which the plaintiff con- 
tended created a mortgage lien on certain piopeity, 
the Court found the doewment was executed by the 
mortgagor with the consent of the mortgagee, and 
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MORTGAGE — continued 

1. POBM OP MORTGAGES—cott?{2«ttfif? 

Agreement in petition creating a lien— 

continued, 

Contained a danse by wMcb the pioperty was dis- 
tinctly hypothecated to the plaintiff as a collateral 
Security for the debt which the moitgagor had con- 
tracted. J3.eld that the petition was a vahd agree- 
menlj between the parties creating a mortgage in 
favour of the plaintiff. Although a mortgagee has 
obtamed a money-decree, be can bring a regular suit 
to enforce his mortgage hen Duma Saeu v Jeo- 
NAEATAN Lal , . 4 B. Ii. B., A. O., 27, note 

S. C. Dooma Sahoo n , Jconaeaie Laei. 

[12 W. B., 362 

10. Clause in agreement giving 

right to sell property in default of payment. 
— Smifor money-decree on mortgage, — The plaintiff 
sued to recover a sum of money, with interest, on a 
mortgage-deed, which contained the following clause 
** If, by sale of to above land, the money receivable 
by you be not satisfied with charges, then you will 
realise the proper amount by selhng my other landed 
properties, to which I will make no objection or ex- 
cuse.” The plamtiff asked for a simple money- 
decree. The defendant had other landed property 
besides the property mortgaged. JECeld that the 
plaintiff was entitled to a simple money-deciee avail- 
able against his moveable property only, Joq-bswae 
Butt v, NiTAiCHiriirD CHUCEEEBirTTY 

[4 B. Ij, B., Ap., 48 

11. " — Creation of charge on pro- 

perty. — Construction of agreement — An agreement 
in a bond, executed by a mortgagor subsequently to a 
mortgage in the following words, after the 

expiry of the mortgage, when the time comes for 
payment of the moitgage-money, first I will pay the 
bond with interest, and after that I will pay the 
amount of the mortgage,” — is sufficient to create a 
charge on the mortgaged estate. Bhuo-wak Doss u. 
Mahomed JTaeee . , , . 4 TT, W., 161 

12. — "■ ■' — — — — — Construction of 

mortgage-deed, — The following terms in a deed — 
*^that, for the security of the payment of this debt, 
the lands mentioned m this deed are pledged by me , 
and that, until the principal money and the interest 
recited in this deed are paid off, I will not on any 
account transfer the property pledged to anybody 
by sale or hiba-bd-awar, or gift or mortgage in any 
other way” — ^were held to amount to a mortgage, 
Lada Bamuhaei Lad n , Jakessae Bas 

[6 B. I*. B., Ap., 14 

13. — Hypothec ationt 

V alidify of, as against purchaser — Wheie an instru- 
ment wheieby certain persons describmg themselves 
therein as zemindars and shareholders of a certain 
named mouzah, declaied that for the consideration 
therein expressed they mortgaged their respective 
zemindari shares,” and all other moveable and im- 
moveable property owned and possessed by them, to 
secure the payment of the debt therein mentioned, — 
Meld to he such an hypothecation as to create an in- 


MOBTGAGE --•‘Continued, 

1. FORM OF MORTQAQES-continued. 

Creation of charge on l^ro-gerty --continued 
terest in favour of the mortgagees winch could not 
be defeated by a subsequent bond fide purchaser for 
value. Eae Maniok Chxtnd n, Behaeee Ladd 

2 27. W., 263 

14 , Wo^ds creating 

simple mortgage, — A suit was brought m 1884 
upon a hypothecation-hond executed in April 1875 
m which the obligors agreed to repay the amount 
borrowed with mterest, at Bl-8 per cent, per men- 
sem, in June of the same year. There was no pro- 
vision as to payment of interest after due date. The 
bond specified certain property as belonging to the 
ohhgors and contained the foUowmg provision* 

Our rights and property in the afoiesaid talooka 
Rajapur shall remain pledged and hypothecated for 
this debt” Beld that the terms of the bond by 
which the property was hypothecated were sufficiently 
clear and explicit to constitute a legal hypothecation 
of the shares and interests of which it recited at the 
opening that the obligors were owners. Bisheut 
Batad V, Udit 17ABAIN , I. Ii. B., 8 AIL, 486 

15. Usufructuary 

mortgage — Mypotheoatton — Suit for money charged 
on immoveable property,— M, and S, executed an in- 
strument in favour of K, and Q, m the following 
terms . We, M. and S , declare that we have mort- 
gaged a house situated m Ghaziahad, owned and 
possessed by us, for R300, to K, and G., for two 
years that we have received the mortgage -money, 
and nothing is due to us; that we have put the mort- 
gagees m possession of the mortgaged property, that 
eight annas has been fixed as the monthly interest, 
m addition to the rent of the house, which we shall 
pay from our own pocket; that we promise to pay 
the aforesaid sum to the mortgagees within two 
years, and redeem the mortgaged property , that if 
we fail to pay the mortgage-money within two years, 
the mortgagees shall be at liberty to recover tbe 
mortgage money m any manner they please ” Reid 
per Stuaet, C J, Oddeiedd, J,, and Sxbaig-ht, J, 
(Spaekie, J , dissenting), in a suit upon this instru- 
ment to lecover the principal sum advanced by the 
sale of the house, that the instiument created a 
mortgage of the house as security for the payment 
of such pnncipal sum. Dulli v. Bahadur, 7 M W, 
55, distinguished. Phud Kxtae v, Muedx Bhae 

[I. Ii. B., 2 AU., 627 

18. — Construction of 

agreement, — Agreement to give possession of land till 
repayment of debt, — Right to redeem —By the terms 
of an agreement entered into by the plaintiff and 
defendants, a pending suit was compromised, and 
payment of an ascertained balance fund due by plain- 
tiff was secured by tbe creditors (defendants) being 
placed m possession of plaintiff^ s land for fifty-five 
years, with tbe right of enjoying all tbe rents and pro- 
fits thereof, subject to tbe payment of a fixed rent, part 
of which was to be paid to tbe plaintiff, and tbe re- 
mainder to be r3tained''by the creditors towards pay- 
ment of the debt. Meld that the agreement was a 
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MORTGAGE— CO 

1 FORM OF MORTGAGES— ' 

Creation of charge on property— cow^^«we<i!. 

mortgage, and, as such, I’edeemahle on the usual 
terms. Mashook Amebn Suzzaba v* Maeem Rebbt 

[8 Mad., 31 

to decree 

for sale of fro^erty — 8u%t for money charged on 
xmmoveable property. — The obligor of a bond foi the 
payment of money gave the obligee a moiety of the 
profits of a certain mouzah up to the end of the cur- 
rent settlement and charged the other moiety of such 
profits with the pa 3 mient of such money. It was 
also stipulated in such bond that the obligee should 
take the management of such mouzah, lendenng 
accounts to the obligor, and that if the obligoi failed 
to pay such money when due, the obligee should re- 
main in possession of tho entire mouzah until payment 
of all that was due. The original’ obligor having 
died his heir gave the obligee a second bond, in which 
he admitted the ci cation of the original charge and a 
certain further debt. A poition of such further 
debt he undeitook to pay on a certain date, and he 
agreed that the balance due should be realised by the 
obligee from a moiety of the profits of the mouzah, 
according to the terms of the first bond, and that the 
mouzah should lemain in the obligee’s possessjion until 
the amounts due under both bonds weie realised by 
him, and that he, the obligor, should have no power 
to sell, mortgage, or alienate the mouzah Meld in a 
suit by the obligee on the bonds that the bonds 
created a mortgage only of the profits of the mouzah 
and not of the mouzah itself, and accordingly that 
they did not entitle the obligee to a decree for the 
sale of the mouzah. Ganga Pjmsad r. Kttsyari 
Dik • . . . I. li. B., 1 AIL, 611 

13 , Mortgage of 

crops that may he grown upon a certain ylot of land, 
its nature and effect — Transfer of F roper ty Act , — 
Contract Act, — The mortgage of indigo crops that 
may be grown upon a certain plot of land is a valid 
tiansaction The transaction is neither governed by 
the Transfer of Property Act nor by the Contract 
Act, but it is in the nature of an agreement to 
'mortgage moveable property that may come into 
existence m future. Misei Lal v Mozhae Hos- 
SBXIT . ^ . . I. L. B., 13 Calc., 262 

19, ^ Will, — Memse of 

immo'oeahle property subject to its being charged in 
a particular way — Suit to enforce mortgage not so 
made — Certain immoveable property was devised by 
will upon condition that the devisee, who was also an 
executor of such will, should execute a mortgage of 
such pioperty to the Official Trustee of Bengal for 
the time being to secure the payment of a certain 
legacy The devisee, with the intention of giving 
efiect to such condition, mortgaged such property to 
his co-executors. Meld, in a suit by one of such co- 
executors to enforce the mortgage, that the mortgage, 
not being executed in accordance with the terms of 
the will, was invalid, and the suit was not maintain- 
able, VATJQ-HAK D, HlSBIiX’IlSE 

[I, li. B., 1 AU„ 753 


MORTGAGE — continued, 

1 FORM OF MORTGAGES— 

Creation of charge on property— 

20. ■' ' ' Legal and eqmt» 

able mortgages, — Mortgage of moveable property 
without possession — The Courts of this country 
being Courts both of lai^ and equity, it is immaterial 
for the determination of claims to attached pioperty 
whether a mortgage is a legal or equitable one. 
Wheie goods aie moitgaged and left in the posses- 
sion of the original ownei, the circumstance that they 
are so left is not to he held as a fraud per se lender- 
ing the mortgage liable to be defeated as between 
the mortgagor and third parties, such as bond fide 
purchasers or judgment-creditors. But when pos- 
session IS left with the mortgagor, this is a circum- 
stance of which the Court should take notice when 
determining whether the mortgage is bond fide or 
fraudulent. A mortgagee is not bound to take pos- 
session immediately default is made. Deans v, 
Richaedson . * . , 8 W., 54 

21 . Intention of par* 

ties, — Advance of part only of consideration, — Whore 
part only of the consideration has been advanced in 
respect of a mortgage transaction, it does not follow 
that the mortgagee who makes such advance is entitled 
to possession ot a part of the mortgagor’s land pro- 
portionate to the money advanced ; but whether the 
parties by then subsequent conduct raised the in- 
ieience that this was meant, may he a question of fact 
for the Court to determine. Aohtjmbbet Tewaeeb 
D. Bhuotant Panbey . 1 W, W., Ed. 1873, 161 

22. Agreement not 

to alienate, — Subsequent mortgage to pay off former 
one, — A stipulation not to ahenate cannot operate to 
annul a bond fide conveyance to a third person by 
the mortgdgoi tor the purpose of paying off the 
oiiginal mortgage-debt. Dookhchoiie Rai v. 
Hibayutoolbah . Agra, E. B., 7 ; Ed, 1874, 5 

23 . — Condition 

against alienation — Meld that where a person stipu- 
lates generally not to alienate Ins property, he does 
not thereby cieate a charge on any particular jiroperty 
belonging to him Bhupal r Jag- Ram 

[I. X.. E., 2 AIL, 449 

24. — — Agreement not 

to ahenate, — Form of mci tgage, — By an agreement 
reciting that A, had executed a bond in favour of B. 
for a certain sum of money. A, “ in d!tder to repay 
the bond-money in the teims in the bond contain- 
ed,” declared that, “until the repayment of the 
money covered by the bond, he would not, fiom tho 
dftte of the agreement, convey the property men- 
tioned therein to any one by deed of sale, or deed of 
conditional sale, or mokurran pottah, or deed of mort- 
gage, or znr4-peshgi ticca pottah. Should he make 
any of these trap^ctions in respect of the said lauds, 
the instrument relating thereto shall be deemed 
invalid, and as executed favour of nominal parties 
for evading paymentj^ of the jnoney covered by the 
said lands.” Meld (Maekby, «/,, doubting) that 
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mortgage — continued 

1. POEM OP MORTGAGES — continued. 

Creation of eliarge on property— 

the instrament operated as a mortgage to of the 
lands comprised therein No precise form is required 
to cieate a moitgage Raj Kumab Ramgopal 
Kabaxaf Sihgh V Ram Dtttt Chowdey 

[5 B I.. B., 264 : 13 W. B., E. B., 82 

25. — Covenant not to 

alienate. — Mortgage — A bond contained a clause 
that the obhgors would not dispose of any of the 
property, moveable or immoveable, in their possession 
until the debt was paid Seld that such a clause 
did not give the obligee of the bond a hen on such 
property, though he might sue for damages in re- 
spect of breach of contract Eambttesh v Sookh 
Deo . , IN'. W., Ill; Ed. 1873, 159 

26. — Stipulation not 

to alienate — An ikbaldawah, contaimng a stipu- 
lation that the debtor shall not ahenate ceitain pro- 
perty till the satisfoction of the decree, does not 
amount to hypothecation giving the decree-holdei a 
hen on the propeity. The decree-holdei may sue for 
damages on the breach of contract by the judgment- 
debtors, but has no right to the property against a 
purchaser. Chooneb Lael v. Pehulwan Sinoh 

^ [3 Agra, 270 

27 . Agreement not to 

alienate --Construction of mortgage-deed —Gift to 
wife for dower —A mortgagor stipulated that he 
would not sell the property mortgaged during the 
subsistence of the mortgage-term , but that if he 
did sell, he would sell to the moitgagee at a fix:ed 
price He subsequently alienated a moiety of the 
property to his wife in lieu of dower, a suit was 
instituted by the mortgagee to set aside the aliena- 
tion. Seld^ on the consti action of the mortgage- 
deed, that the condition did not absolutely piohibit 
alienation, hut simply conferred on the mortgagee a 
pre-emption right to purchase, and that the mort- 
gagee could not sue for avoidance of the alienation 
to the wtEe, without claiming or expressing a will- 
ingness to purchase, Shiva Chaban Dass v. 
Roosthm * Agra, B., 69 : Bd. 1874, 53 

28. Covenant not to 

alienate — Transfei to purchaser , — Claim to pay by 
% 7 istalments,—^ mortgage-bond provided that the 

^ mortgage-debt should he paid in instalments, and that 
no transfer by the mortgagor of the property mort- 
gaged so long as the debt was undischarged, should 
he made or should he valid. Subsequently the mort- 
gagoi transfeiied the mortgaged property, the sale- 
deSi providing that the unpaid balance of the mort- 
gage-debt should he paid to the original mortgagees ' 
by instahnents, and that any further sum should be 
paid by the mortgagor The Court of first instance 
decreed possession to the purchasei, whose possession 
was resisted by the mortgagees, on payment of the 
unpaid balance of the mortgage-debt in full. On the 
appeal of the purchaser, who claimed to pay off the 
debt by instalments, the Court declined to interfere 
with the decree. Mahomed Z>^eaooleah v Banee 
Pebshad . . IN, W., Ed. 1873, 135 
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29, Condition against 

alienation — Auction purchaser at sale in execution 
of deal ee. — A transfer of mortgaged property made 
m contravention of a condition not to ahenate is not 
absolutely void, hut voidable m so fai as it is m 
defeasance of the mortgagee's rights. Where, in 
contravention of a condition not to alienate, the 
mortgagor had transferred his proprietary right in 
the mortgaged property to a third person for a 
term of years, the Court declared that such transfer 
should not be binding on a purchaser at the sale in 
execution of the decree obtained by the mortgagee 
for the sale of the property in satisfaction of the 
mortgage-debt, unless such purchaser desired its con- 
tmuance. Cextithi v. Thaexje Das 

[I. T4.R,1 All,126 
And see Khhb Chand v. Kalian Das 

[I. Ii. B., 1 All., 240 

39. — ’ Jdight of assignee 

of bond containing covenant not to alienate pro* 
perty —A stipulation in a bond to the effect that 
the obligor will make no transfei of ceitain piopeity 
hypothecated by such bond until the debt theiehy 
secured *has been paid up, cannot he used by a third 
person, not a pai ty to the bond, to defeat a subse- 
quent charge upon the same property granted in 
favour of another creditor of the obligor. Koohduh 
Lal V. Wazbee Ali . , 3 N. W., 205 

31. , Purchaser at sale 

in execution of deq^ecy Right of. — Condition against 
alienation. — J. gave B a bond for the payment of 
money m which he hypothecated certain immoveable 
property as security foi such payment, covenanting 
not to sell or transfer such propeity until the moit- 
gage debt had been paid. In breach of this condi- 
tion he gi anted M. a lease of his lights and intoiests 
in such property for a term of twelve and a half 
yeais B , having sued on such bond and obtained 
a deciee charging such property with the satisfaction 
of the decree, sued M aud J for the cancelment of 
the lease and a declaration that it would not he 
binding on the pui chaser at a sale in the execution 
of the dcciee, alleging that the lease had been 
granted to defeat the execution of the deciee The 
High Court refused, in view of its decision in Chunni 
V. Thahur Dasy L L R.y 1 All, 126y to interfeie 
with the decree of the lower Court giving JB. such 
a declaration.^ Mttl Chahd v Balgobind 

[I. L. B., 1 All., 610 

32. Covenant not to 

alienate — An agreement recited that A had executed 
a bond in favour of B , in which it was declared, I 
promise to re-pay the whole piincipal, with interest, 
in the month of Phalgun, 1271, F.S , and till pay- 
ment of the amount I will not transfei any propeity 
by conditional sale or moitgage" The bond con- 
tained no further proviso declaring invalid future 
alienations of the lands hel-onging to ^ , in the man- 
ner specified in the bond. Meld that the instru- 
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Creation of charge on property— 

ment did not operate as a mortgage by A, Gunoo 
S lNQ-H V, LATArXJT HOSSAIN 

[I. Ii, K., 3 Calc., 336 : 1 C, I,, B., 91 

83. Covenant not to 

ahenate or encumber, — The obligors of a bond for 
the payment of money covenated as follows . ** To 
secure this money, we have mortgaged a five gandas 
shaie out of a ten gandas share m each of the vil- 
lages, &c So long as the pimcipal amount with 
interest is not paid, the hypothecated shaie will not be 
sold or moitgaged to any one’^ JECeld (Pethbbam, 
C Jj dissenting) that the bond cieated a simple 
mortgage. JPer Pethbeam, C, J , that the bond 
gave the obligee a charge only on the pioperty 
Sheoeatan Kuab V, Mahipai- Kuab 

[I. L. B., 7 AIL, 258 

84, Agreement not to 

alienate, — Moi tgage bond —In consideration of a 
loan, A gave a bond, by which *he covenanted not 
to alienate the piopeity ot himself and his daughtei, 
or the lest of his own propeity, until the loan se- 
cured by the bond was paid.” The bond was record- 
ed under the Registration Act in the book numbered 
“four” required to be kept by the Act ^.subse- 
quently sold his immoveable property, and the con- 
veyance was recoided in the book numbered “ one,” 
in which documents relating to immoveable property 
have to be lecoided. In a suit by the bond-cieditoi 
against the purchaser seeking to establish a lien on 
.4 immoveable pioperty by virtue ot the bond, — 
Held that the geiieial words used in the bond were 
not sufficient to give a hen upon any specific property, 
and that the tact that the bond had been recorded 
in book “ f oui ” showed that it was not the intention 
of the parties that the immoveable property ot the 
debtor should be charged. Najibtjlla Mulla o 
]^^ tJSIB Mistbi , . I. Ij. K , 7 Calc,, 196 

[8 C. L. B., 4:54 

See also Boss Money Dossee v, Jonmenjoy 
Mcelick 

[I. Jj. B., 3 Calc., 363 ; 1 O. L. B., 446 

35, XJsTifructuary mortgage. — 

ConstrucHon of deed of mortgage — In ascertaining 
whether a deed, confessedly ambiguous, amounts to 
an usuf ructuaiy mortgage or to a lease in perpetuity, 
the Judge should look within the four corners ot the 
instrument before him and ascertain from it what 
kind of transaction the parties had in view wdien 
they entered into it In the case of an usufructuary 
mortgage, where no term is specified, the mortgagoi 
IS entitled to re-enter on the propeity when, on 
taking an account, he is able to show that the prin- 
cipal and interest have been satisfied Laea Boxte 
Naeain V Run JIT Sinq-h . 1 C. Xi. B., 256 

86 . Advance on sur^ 

t-peshgi lease, — A lease was granted on a zur-i-peshgi 
advance tor seven year*? at ar% annual jumma of 
R214-4, from which a deduction of Rill- 15 was to 
be made on account ot interest, and it was also 
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stipulated that if, after the evpiiation of the lease, 
tlm loan was not lepaid, the lease should continue. 
Held that, under the circumstances as stated above,, 
the tiansaction between the parties was a moi tgage. 
Rishto Coombb Sing-h v. Chotoeee Seeeaj 
Singh 2 Hay, 169 


with possession of land till advaiice ts repaid, 

Where a sum of money is advanced, and the person 
makmg the advance is put in receipt of the rents and 
profits of land by way of payment of interest on the 
loan, this is not a meie license or permission to the 
lender of the money to leceive the rents, revocable at 
the will of the borrower, hut is in the nature of a 
mortgage transaction. Khooshae Rae v Jankeb 
I> oss 2 JJir. W., 9 

38. — — — Advance by 

tenant ^ landlord on acoount'^of security for pay^ 
ment of i ent,--A sum taken by a landlord as an 
advance, to bo ci edited to his lessee in his accounts 
as lent, may be considered as secuuty tor the pay- 
ment of the rent, hut does not change the lease into 
a mortgage, Gbidhabee 8ingh v. Coelis 

[8 W, B., 497 

89 . — ' — - Zur-i’^pesligi lease • 

with covenant not to ahenate or evict lessee,’^^g a 
zur-i-x)cshgi lease granted upon the advance of 
R5,517, the lessee was to hold possession of certain 
villages for the teim of five years, and to pay himself, 
out of the proceeds of the villages, interest on the 
loan, and the lessor undertook not to mortgage or 
alienate the piopeity during the term, and not to oust 
the lessee, or, if he did, that he would pay him 
R1,000. Before the cxpiuition of the term the vil- 
lages were taken in execution, and sold under a decree 
at the suit of a thud party, and the lessee turned 
out of possession Held that the lessee had no claim 
against the villages for the piincipal money, and that 
the sum of Rl,000 was forfeited. Nuneeaee v, 
Ktjeeianabuttbe . MarsB., 209 : 1 Hay, 632 

40, — — Usufructuary 

lease for loan — Construction of deed.— Suit for 
possession under deed of lease or mortgage, — A , the 
lessee for a teim of a zemindari, brought a suit 
against J5., the lessor, to prevent jS interfering with 
his possession which he had under the lease granted 
to him by B. in consideration of cerMn pecuniary 
advances made by him to B, The relief sought was 
in eftect an m junction to restrain B, fiom collecting 
the revenue of the zemindari. The defence set up 
by B, in his answer was in substance that the lease 
was an executory contract, and being without consi- 
deration could not he enforced, and was, moreover, 
void for maintenance, by reason of a subsequent 
agreement for the advance of a sum of money to 
carry on a suit which had not been earned out The 
Judge of the Cml Court adopted this view and held 
the lease void. The |Iigh Court of Madras on appeal 
treated the case as a suit for sj^ecific perfoimance 
and decreed execution of the lease. On appeal the 
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Judicial Committee sustained the decree as to pos- 
session under the lease, hut as it appealed fiom the 
■eYidence questionable wheth/)r the transaction in re- 
spect of the lease did not really operate only as a loan, 
and as'B right to redeem might exist, the affix mance 
was made with a declaration that it was to he with- 
out prejudice to the claim (if any) of 5 to which he 
might he entitled, and to any question which might 
he raised as to the amount which was actually 
advanced hy A. to B. Kamala hTAiKBN u. Pitch A- 
oooTTX CHBTTy . 10 Moore’s I, A., 386 

41, — — Varty faying off 

dehty Bight to yossessionof, — A party who by paying 
offi a mortgage becomes an usufructuary mortgagee 
in place of the original zur-i-peshgidar, does not need 
to sue for the amount due, hut is entitled to remain 
in possession until the whole debt has been discharged 
hy the usufruct. Pyezoollah v. Kazim Hossein 

[14 W. B , 29 

4^, to proceed 

against land to realise debt — A covenant to put 
the creditors into possession of certain propeity which 
they were to retain for a ceitam period, taking the 
profits in heu of interest, is only an usufiuciuary 
mortgage and not a deed of hypothecation, and a suit 
to bring the property to sale f oi the realisation of the 
amount due under the deed is not maintainable, 
Dueei 1?. Bahadtje . , , 7 IS'. W., 55 

43^ — Covenant not to 

lease '■^Lease of pi opei ty moi tgaged. — Suit to set 
aside lease»’-^A mortgaged certain property to B, 
agreeing, amongst other things, not to grant m zur-i- 
peshgi or mortgage the property to any one so as to 
cause any difficulty in the realisation of the money 
advanced under the mortgage-hond A subsequent- 
ly leased in zur-i*peshgi part of the property to 0* B. 
obtamed a sale-decree against A. on his mortgage, 
and at the sale himself became the pui chaser of the 
property. He then brought a suit against O. to set 
aside the zur-i-peshgi lease, and to obtain khas posses- 
sion. Eetd that the covenant in the mortgage-bond 
merely created a personal hability between A, and B , 
and that the sale under B/s mortgage-decree did not 
put an end to the zur-i-peshgi lease or affect the inter- 
ests of the zur-i-peshgidai , that B/s suit against 0. 
was wrong in/orm ,* and that his proper course was to 
sue to have his right declaied to sell the properly in 
satisfaction of his mortgage-debt, so as to give the 
zur-i-peshgidai an opportumty of redeeming, Radha 
Pbeshad Missee V. Moitohue Dass 

[I. Ii. B., 6 Gala, 317 : 7 C. L. B., 293 

44 , Mortgage by conditional 

sale . — Law of mortgage m Madras and Bombay . — 
The contract of mortgage hy conditional sale is a form 
of security known throughout India, and which, by 
the ancient law of India, which must he taken to 
prevail in every part of India, ;jyhere it has not been 
modified by actual legislation or estabhshed practice, 
is enforceable according to its letter. From the year 
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1858 the Courts of the Madras Presidency, and from 
the year 1864 the Courts of the Presidency of 
Bombay, have erroneously, and in contravention of the 
law of India as declared by the earlier decisions, 
adopted, with regard to this class of securities, doc- 
trines which the English Courts of Equity have apphed 
to mortgages in England. Qucerey — Whether m deal- 
ing with future cases the Judicial Committee ought to 
follow the new course of decision which has sprung 
up m these Presidencies, or their own decision m the 
case of JPattabiramier v. Vencatarow Naichen, 7 B. 
L. B , 1B6 • IS Moore^s I A., 560. The essential 
characteristic of a mortgage hy conditional sale is, that 
on the breach of the condition of repayment the con- 
tract executes itself, and the transaction is closed and 
becomes one of absolute sale without any further act 
of the parties or accountability between them. Where 
land was mortgaged on a condition that the lents 
should be apphed first in payment of the Government 
revenue, next in payment of the salary of a manager, 
and afterwards in reduction of the debt, and it was 
further stipulated that instalments of a fixed amount 
should be paid up to a certain date by the mortgagor 
to the mortgagee, and that on that date a settlement 
of accounts should he made, and in the event of there 
being a balance against the mortgagor, and his not 
paying the same on a date fixed, the mortgagee should 
become the purchaser at a fixed value of so much of 
the land as would satisfy such balance, retaining his 
right to sue the mortgagor personally for any further 
sum that might remain due, owing to the whole of 
the land, as valued, growing insufficient to satisfy 
such balance, — BCeld that this was not a contract of 
mortgage by conditional sale Thumbusamy Moo- 
belly V. Hoosaik Rowthen . I, L. R , 1 Mad., 1 
[Ii. R., 2 I. A., 241 

45 , — Sale expiring be* 

fore 1858 — When the term of a conditional sale, 
whether made as a security for a loan or not, had 
expired before 1868, the rule laid down in Thum* 
busawmfs case, I L, B , 1 Mad , 1, must be observed 
and effect given to the contract. Bapieaztj v. 
Kamaeaztj . . . 1. 14. R., 3 Mad., 26 

40, Continuing debt, 

— When one party to a transaction alleges it to he a 
mortgage and the other alleges it to he a sale, the 
question for consideration is whether or not there 
continued to he a debt from the former to the latter. 
The plaintiffs sued for possession of certain lands, al- 
leging that they had been mortgaged to the defend- 
ant by their father under two documents. The 
defendant produced them and relied upon them as 
deeds of sale, which conveyed to him absolutely the 
lands mentioned in them. The form of the mstru- 
ments was not conclusive, hut it appeared aliunde by 
the conduct of the defendant himself that the deeds 
were intended as mere securities for money, and that 
he had treated them as such. Certain entries in the 
defendants accountff also treated the respective consi- 
derations named in the deeds as continuing debts due 
to the defendant from the plaintiffs^ father. The 
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Suboidinate Judge awarded the plaintiffs^ claim, hut 
his decree was reveised, on appeal, hy the Assistant 
Judge, who held that the transaction was a sale and 
not a moitgage On appeal to the High Court, — 
Meld that, under the circumstances mentioned above, 
a Couit of Equity would regaid the instruments as 
mere securities for money. Govinda u. Jesha 
Pbemaji . . . . I. L, B., 7 Bom., 73 

47 ^ Sale since 1858 — • 

Construction of right of redemption — Fer Curiam 
(Innbs, <7, dissenting). — In the Madias Presidency, 
where contracts of mortgage hy way of conditional 
sale have been entered into subsequent to the year 
1858, ledemption after the expiiy of the teiin limited 
by the contiact must be allowed as suggested in 
Thumhusawmy Moodelly v, Sossain Fowthen, I L, 
E , i Mad , 1, Fer Innes, J — Contracts of mortgage 
and conditional sale must be constiued in accord- 
ance with the intention of the parties, which can only 
be gatheied fiom the teiins of th^ instrument* It 
cannot be presumed that paities to moitgages by way 
of conditional sale executed since 1858 contracted 
with refeienceto the rule enforced by English Courts 
of Equity, adopted by the Suddei Couit in 1858, and 
followed for thirteen yeai s in this Presidency. Rama- 
SAMi Sasteigal «* Samiyappanatakan 

[I. Ii. K., 4 Mad , 179 

43 ^ Feed, Construc- 

tion of — Bai-hiUwafa, — Foreclosure in the Oenttal 
Frovinces — By a bond, dated 10th Febiuaiy 1867, 
a certain village was moitgaged by *bne Q- to the 
appellants and their father as security for a loan ; the 
bond providing that, “ if I fail to pay the money as 
stipulated, I and my heirs shall, without objection, 
cause the settlement of the said village to be made 
with you.” The interest of & in the village was 
described as that of a malguzar, and his propiictary 
right therein was declared by the revenue authorities 
shortly after the execution of the mortgage, but his 
payments of revenue being in arrear, the Board of 
Revenue granted a lease of the village for ten years 
to the appellants^ father. The mortgagees in a suit 
on the bond obtained the following decree on 3rd 
November 1800 *'As the defendant acknowledges 
the plaintiffs’ claim, it is oideicd rliat a deciee be 
given to the plaintiffs ioi piniciiial and intciest and 
costs against the defondaut and the moitgaged pro- 
perty” In piocricdings in the Civil Couit taken 
under this decree, the moitgagces asked toi xiossos- 
sion of the village, and obtained, on 17th July 1862, 
an order, in pursuance of which they were put m 
possession, an appeal by <?. being rejected <9^. took 
various steps to obtain possession ot the mortgaged 
property, oi a declaration of his proiirietary interest 
therein, but failed in his endeavours, an application 
for a grant of the proprietary right in the village, and 
an appeal fiom an order cancelling his pottah, being 
rejected by the revenue authorities on 8th December 
1864 and 27th July 1865, re^ectively, and on 12th 
August 1867 O, conveyed the village by deed of 
sale to the respondents In a suit brought by them 
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to redeem the mortgage and obtain possession of the 
property, — Meld that the effect of the bond was to 
create a simple mortgage, and not a conditional deed 
of sale, and that the pioceedings taken under tbe 
decree of 3rd IsTovember 1860> and the oidei made 
theiem of 17th July 1862, by virtue of which the 
mortgagees obtained possession of the mortgaged 
propel ty, did not operate so as to extinguish the 
right of redemption. The rule that a bai-hil-wafa 
does not become absolute upon breach of the condi- 
tion as to payment, without pioceedings for foie- 
closure, obtains in the Central Piovinces of India* 
GozxJii Doss V Keipaeam 

[13 B. Ii. B., P* 0., 205 

49, Feed of sale con- 

vertible into a mortgage — Construction of deed , — 
Where a deed, which on the face of it was desci ibed 
as a mortgage, stated that the grantee was already in 
possession under a pievious mortgage by the grantor 
and was under the second deed to receive thepiohts 
in liquidation of interest so far as they would go, and 
that the grantor was not to be liable to repay the 
principal money or such balance of interest (if any) 
as might accrue upon it, unless he adopted a son, 
and the giantee, unless that event happened, was to 
enjoy the property conveyed in right of purchase for 
the sum (pinicipal and interest) due to him,^Arfi^(f 
that the deed was a sale liable to be converted into 
a mortgage, and not a mortgage liable to be converted 
into a sale Moward v. Mai r%s, 1 Fer , 190 , Eamji v* 
Chinio, 1 Bom , 199 ; ShanJcurbhai v. Kassibhai, 9 
Bom,, 69, referred to and distinguished Stjbhabhat 
V, Vasubevbhat . . I. Ij, B., 2 Bom., 113 

50* Feed of sale 

convertible into a mortgage . — Construction of deed. 
— Redemption, Riyht of. — Alienation of immove^ 
able property . — Where the grantor executed to the 
grantee a document reciting a mortgage hy the 
former to the latter of certain lands for R125, on 
which R200 were then due from the grantor to the 
grantee, and containing an agreement that the 
grantee should pay R75 to another creditor of the 
grantor, and purporting, in consul eiation of R275 so 
made up, absolutely to sell and convey the mortgaged 
lands to the grantee, and the grantee executed to the 
giantor a document of the same date reciting the 
sale of the mortgaged lands by the grantor to the 
grantee for the consideration of B.275, and cove- 
nanting that the grantee should reconvey to the grant- 
01 the lands, the subject of tbe grant, if the grantor 
should repay to the grantee the sum of R275 within 
a certain period, and providing that, m case of de- 
fault in such payment within such period, the cove- 
nant for reconveyance should become null. Meld 
that the transaction was a sale and not a mortgage, 
and that, consequently, the grantor had no right to 
redeem the lands after the expiration of the period so 
fixed for the payment of R275 hy the grantor to the 
grantee, there being no evidence or allegation that, 
at the date of the execution of the two documents, 
the sum of R275 was an insuificient consideration foi 
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the sale of the lands, nor any stipulation that the 
grantee should account tor the rents and piodjbs re- 
ceived by him, or that the giantor should pay interest 
on the B275, nor anything to show that the grantor 
rem<j[iined in possession aiter the execution of the two 
documents, d^ that subsequently to that time any 
advances were made by the grantee to the grantor 
on the security of the lands, nor anything in either 
document which pointed to a right on the part of the 
giantee to recovei from the grantor the sum of 
B275, or any part of it, before, at, or after the period 
named for the repurchase The law as laid down in 
Mamjt V. QhintOy 1 Bom , 199, viz , once a mortgage 
always a mortgage, is still in force, in the Presidency 
of Bombay, with regard to mortgages containing 
clauses of conditional sale, whether executed before 
or after 1858, The ancient law and usage of the 
country respecting gahan lahan mortgages, and 
generally the alrsnation of immoveable property, 
discussed. Bapuji Apaji v, Sjekavaeaji Mabvadi 
[I, Ii. E , 2 Bom., 231 

51, Vendor and 

chaser* — Sale* — BCeld that an agreement by the pur- 
chaser of certam immoveable property that it should, 
on payment by the vendor of a certam sum withm a 
specihed time, be restored to the vendor, and that on 
failuie of such payment it should become the absolute 
property of the purchaser, did not create the relation 
of mortgagor and mortgagee between the parties, 
and that upon the vendor's failure to comply with 
the terms of the agreement, the property vested 
in the purchaser. Bhijp Efae v. Muhammadi 
Begam , , . . I. Ii. E., 6 All., 37 

52. Sale of perpe- 

tiial lease, with conditional agreement to sell bach 
to mndor, not amounting to mortgage — Reservation 
of right to repurchase — Right to redeem — ^A pur- 
chaser of land, another person advancing the pur- 
chase-money for him, granted to the lattei a mokur- 
rari patta or perpetual lease, not as a security for the 
debt, but as an absolute acquittance of it At the 
same time an ikramama was executed, whereby it 
was stipulated that when the grantor or his heirs 
should pay to the grantee or his heirs the amount of 
the above debt without mterest, out of his or their 
own moneys without bon owing from any other per- 
son, then the patta should be cancelled, the grantor 
having ncT claim to mesne profits durmg the posses- 
sion of the mokurraridar Keld that, with legaid to 
the terms of the instruments, and the circumstances 
under which they were made, this transaction was 
not a contract of mortgage, but evidence of a sale and 
acquittance of a debt with power reserved to the 
vendor to repurchase under certam conditions person- 
al to him. Siirrii Pueshad v Lxtohmi Pueshad 

[I, Ii. B., 10 Gale., 30 : 13 C. h* E., 382 
Ii. B., 10 I. A., 129 

53 , ^ — Mortgage by conditional bill 

of sal©,-— t/biJiH!/ fTOpertg field benami in name of 
co-shurers.'^Inierest of mortgagee * — An estate was 
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bought benami in the name of A by the father of 
A After the father's death a sum of money was 
raised by conditional bill of sale signed by A as pro- 
prietor and by his bi other B. as motullah. After- 
wards, and aftei the death of B , and after B 's heirs 
had separated from A , A, raised a further sum by a 
bill of sale, reciting the former conditional bill of sale, 
and that the additional sum was raised to discharge 
the same. Held that if the grantee took with notice 
that he was entitled to a half share only of the estate 
the additional charge would operate as a mortgage of 
such half share only; but that portion of the money 
for which the original bill of sale was given was a 
charge on B 's share as well as on the possession of his 
heirs Kishbit Chtjndee Ghosb o* Ettnjd Kishoeb 
SiNOT ..... Marsh., 651 

2. CONSTRUCTION. 

54 , Bights of mortgagee, — Pra- 

viSQ in case of alienation of mortgaged property , — 
Ceitain woids in a mortgage-deed stipulating that in 
the event of the property moitgaged being sold m 
execution of a decree, or otherwise alienated, the mort- 
gagee should recover from any other property in the 
possession of the moitgagor, whose peison should 
also be liable for debt, weie construed as merely in- 
tended to give some supposed further security to the 
mortgagee, but not to take away his right to issue 
notice of foreclosure and obtain possession by a suit, 
even though the mortgaged property weie sold away. 
Aohuiibit MibSBE V* Lalla Nttkd Ram 

[11 W. B., 544 

55. — — Construction of 

instrument of mortgage — An instrument, mortgaging 
villages for a sum payable within a certam period by 
instalments, and making distinct pi o vision that, upon 
default m payment of an instalment, the mortgagee 
by his seivauts was to take possession, and after pay- 
ing the levenue and the expenses of collection, to 
credit the balance towards payment of the instalment, 
also contained the following “Should on the ex- 
piration of the term of this instiument, any money 
remain due then, till payment theieof, possession 
will continue according to the terms heiem set out. 
If I do not accept this, then, as soon as the breach of 
promise occurs, they will at the end of the year rea- 
lise the whole amount of instalment by sale of the 
villages and of other moveable and immoveable pro- 
perty belonging to me." Meld that such an instru- 
ment must be taken as a whole, and that the true 
construction to be put on it should be that which, 
being reasonable, would also give effect to all parts of 
it. Meld, accoriingly (on the contention that these 
words negatived the mortgagee's right to take pos- 
session upon default in payment of an instalment, 
leaving him only a right to proceed to sale) that, as 
this construction would not give due effect to the 
first part of the instrument, it must yield to a con- 
stiuction which^ not only would give such effect, but 
would also be the more reasonable one, — viz*, that the 



{ 3901 ) 


DIGEST OE CASES. 


( 3902 ) 


MOETaAGS — oontiTiued, , 

2 CONSmUCTION— 

Eights of mortgagee— 

moitgagee should take possession upon such a default, 
and also might sell if the moitgagor objected to his 
applying the lents in i eduction of the principal and 
inteiest due. Deputy Commissiokee op Eae Ba- 
EELI V EaMPAL SiNOH 

[L Ii. E., 11 Calc., 237 : Ii. E., 12 I. A., 1 

50, Arrangement for repay- 

ment by lease, — Bet-off of rent^On the 1st 
of November 1866, A covenanted to pay to B. 
E80,351 Tvith inteiest, on the 16th of May 1870, 
and pledged ceitain property for repajmient thereof 
At the tune of the mortgage this pioperty was held 
by JB , the moitgagee, undei a lease which expiied on 
the 10th of Septembci 1870, On the 5th of Novem- 
ber 1866 A, granted to E a lease of the propeity 
hypothecated foi a term of seventeen yeais from the 
10th of September 1870, at a lent of E20,641 a yeai 
The lease lecited the mortgage-debt, and the neces- 
sity of piovidmg for payment of it, and contained an 
agreement that, out of the annual rent' B. should 
retain E16,500 on account of the debt, and pay the 
remainder to A In a suit to redeem and cancel the 
bond and Ig&so, —S eld that they did not form one 
mortgage transaction, but were sepaiable and separ- 
ate, and that A would only he entitled to set off the 
rent retained against the moitgage-debt and interest, 
and thenceforth to receive the full lentalof E20,351 
a yeai for the term of the lease yet unexpired. 
JoOMITA PbESHAD SOOKOOE V JOYEAM LaE MaHTO 

[2 O. L. E., 26 

57» — Conditional s^le, — Km ana- 

mah . — The appellant became secnnty for the payment 
by the respondent of the Government dues in respect 
of a mootah then about to he sold for those dues, and 
by the fiist kaianamah entered into by the parties it 
was stipulated that, on default of the lespondent to 
pay any pait of the instalments, the appellant was 
to obtain a transfei of the property, and to retain it, 
after returning to the lespondent the money which 
may have been paid by him By a second kaianamah 
enteied into on the same day, the plan of a condi- 
tional sale provided by the hist kaianamah was 
reduced to a mortgage, with a covenant between the 
paities that whenever the appellant should take pos- 
session of the mootah foi the puiposeof enabling him 
to discharge the amount for which he became secu- 
rity, he should restoie the mootah to the respondent 
as soon as he was reimhuised all that he had advanced 
out of the rents and piofits of the mootah Reid 
that the transaction was in the nature of a mortgage, 
and that there was no such inconsistency between the 
two instruments as to make the second invalid. 
Kakbelapooby Ja0G!-anabb:a Eaz Vtjtsavoy 
Jag&akabha Jagapittty Eaz 

[6 W. E., B. C., 117 : 2 Moore’s I, A., 1 

58. — Belief after time 

named in coni^eyance — Plaintiff executed to defendant 
a document of which the following is a translation — 
“ The muddata kriyam executed on the^TOth April 1835 
by the Madugula zemindar to the zemindar of Bobhih. 
As I have conveyed to you as sale foi EG, 000 the Papu- 

III 


MOETGA GB — continued, 

2 . CONSTRUCTION— 

Conditional sale— 

chetti Sen adjoining the land of kashah JTagganantha- 
purammthe zemindan of Madhugula, they aie given 
you foi absolute sale, so thB said sale money has been 
leceived at the time of sale In the event of my^ pay- 
ing you the principal E6,000 within six months fioin 
this date, you must give back the said land Papu- 
chetti Sen to me In the event of our not being able 
to pay accoidmg to the said stipulation, you should 
heieditaiily from son to giandson enjoy the produce 
of the said land, youiself paying to Government the 
assessment fixed on a sub-division, i eckoning this ‘sale 
money to he a puie sale This muddata teyam has 
been executed with my consent” Reid that this 
document was a sale with a condition for le-piiichaso. 
The decisions of the late Siiddcr Com t of Madias have 
earned the doctiine of relief after the time named in 
the conveyance so far as to say that wherevei the 
secnnty foi money is an object of tlio transaction, no 
sale can become absolute The High Couit have 
followed the Englisn rule and have held the question 
one of construction, admitting however, foi the pur- 
pose of the construction, othei documents and oral 
evidence Lakshmi Cheeliam Gaext (Zeminbae 
OP Bobbibi) V Kbishi^a Bhxtpati Dbtxt Mahaeaz 
Gaett (Zeminbae of Mabuo-ttba) , 7 Mad., 6 

59. - Construction of 

deed. — Suit for possession. — The defendants borrow- 
ed money fiom the plaintiff without interest but 
executed a deed stipulating that the sum bon owed 
was to be repaid on a given date, and that if not paid 
then the defendants should execute a putni lease 
of certain properties set forth in the deed, the sum 
hoi rowed being considered as a bonus for such lease , 
and that if the borrowers did not execute such a lease, 
this deed should be counted as a putni patta The 
money not having been paid, and the lease not 
executed, the plaintiffs sued for possession, — Reid 
that they were entitled to possession on the footing 
of a putm, from the date of suit, and that the trans- 
action was not a conditional sale, hut a contract 
to cieate a putni, foi a certain consideration unless 
that sum was paid on a p«articnlar date Jxtseemoob- 
BEEN Biswas v. Hueo Soonbtjeee Dossee 

[19 W. E., 274 

00. Mortgage — Be* 

demptiouj Bight of — Interest — - Construction of deed, 
— In Chait 1275, Pash (March 1868), M , haying bor^ 
rowed Ell,200 from 8., gave him a mortgage by way 
of conditional sale of certain immoveable property for 
a term of seven years, that is to say, extending over 
the years 1276, 1277, 1278, 1279, 1280, 1281, and 
1282 Fasli. The sum payable as the interest of each 
of these years was fixed at El,680. The moitgagee 
obtained payment of his interest for four years tiom 
1276 to 12'79 Pash inclusive by bringing suits against 
the mortgagor The interest for 1280, 1281, and 
1282 Pasli, as well as the principal sum, remaining 
unpaid, the moitgagor sued foi redemption of the 
mortgaged propeity on jiayment of the iirincipal sum, 
and the inteiest of the last year, 1282 Pash, only, 
contending that the interest of the other years, 1280 

6 I 
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IflCOBTIGAGE— contimed, 

Ji, CONSTRUCTION’— 

Conditional sale — continued, 
aud 1281 Faali, was not secured on the mortgaged pro- 
perty, but was, under the teims o£ the instrumeftt of 
mortgage, realisable by smi from bis non-bypotbecat- 
ed property and person. Seld, on tbe construction of 
tbe ifistrument of mortgage, that tbe mortgage was 
not redeemable on payment of tbe last yearns interest 
only, but on payment of tbe mterest of tbe other 
vears as well, SuBJU Pbasad v, Manstjb Ali 
Khait . , . . I.Ii.R.,5 A1L,463 

gl, — , II, Redemption , — 

Condition precedent, — In a mortgage-deed executed 
by a Mabomedan to a Hmdu m 1820, it was stipulat- 
ed that the principal and interest were to be repaid 
within five years, that an account was to be taken at 
tbe end of five years of tbe profits of tbe lands and 
any sum found due to tbe mortgagee, after deducting 
tbe profits of tbe l^nds from tbe debt, was to be paid 
to tbe mortgagee, and that tbe payment was to be 
endorsed on tbe bond and tbe lands lesumed, and it 
was provided that, if tbe amount due to tbe mort- 
gagee at tbe expiry of tbe said term was not paid, tbe 
lands were to be treated as sold and delivered, in- 
stead of mortgaged Eeld that, no account having 
been taken as provided, tbe mortgage was redeemable 
within sixty years MavuIiALI Amietjdin Shaeip 
u. Gunjou Sobhanadbi . I. Ii. It., 6 Mad., 339 

62. TTsiifructuary lease,— 

tiom of hug^-i-ijara to he reserved to mortgagor — 
Comiruction of mortgage-deed — ^Tbe defendant ad- 
vanced a sum of money to R, and T who granted 
him as security for repayment an ijara lease of a 
mouzab (representing that they were entitled to 
16 annas), in which lease a jumma was reseived, 
a portion whereof was to be applied to tbe discharge 
of interest to tbe defendant and a small sum to go to 
tbe mortgagors as buc[-i-i 3 ara. Af tei execution of tbe 
ijara tbe defendant was dispossessed of 8 annas by 
a»r third party who claimed to be a sharer, and be bad 
to sue for and obtain a partition of tbe remaining S 
annas which he retained, for what it was woith, as se- 
curity. The plaintifEs bought the moitgagoi s’ shaic, 
and now sued for tbe huq^-i-ijara originally leseii cd, — 
Eeld that tbe moitgagors could not claim any benefit 
under the ijaia lease until aU the benefits ■vvlin.h 
it pretended to secure to tbe defendant were realised 
by Mm. Aohxtmbii} Sii^g-h v, Kesho Lale 

[20 W. R., 128 

63 , Usufructuary mortgage.— 

Condition for reconveyance of property — In a usu- 
fructuary mortgage it was stipulated that tbe property 
was to be reconveyed on repayment of tbe pnncipal 
sum lent, but nothing was said as to interest,— 
that the condition implied that the usufiuct was in- 
tended to be received by tbe mortgagee in lieu of m- 
terest, and therefore tbe meie fact that tbe amount 
of tbe prmcipal had been received from tbe usufiuct 
was no ground foi tbe mertgagor being entitled to 
re-possession of the propeity BxrJsrwAEEEEAn v. 
JSdAHOMEB Hosseie Khan * . 2 Hay, 150 


I^ORTGAGE — continued, 

2. CONSTRUCTION-eo?^^^?^we^^. 

^Usufructuary mortgage— 

64:. - — Power to cancel 

zur-i-peshgi lease.-^Th^ words in a zur-i-pesbgi 
lease, after tbe expiry of tbe term it wiU be compe- 
tent to me (tbe mortgagor) in tbe month of Jeit of 
any year I can to pay the zui-i'pesbgi and cancel tbe 
lease,” were held to do no more than bar tbe mort- 
gagor’s re-entenng in tbe middle of any year, in tbe 
event of tbemoitgagee’s occupation contmmng after 
the expiry of the lease, owing to the moitgagor’s 
default to pay off the loan, and that it contained no 
undertaking by the mortgagee to hold on until it 
suited the mortgagor to pay him off. Boy Goweeb 
Sttnkue u. Bholee Febshad • 17 W, B., 211 

65. Construction of, 

— Arrears of rent from tenants and mortgagors j Right 
to, — By the terms of a deed of usufructuary mortgage 
the mortgage was redeemable at tbe end of tbe term 
by payment of tbe pnncipal and tbe arrears of lent 
due from the mortgagors and tbe tenants. It was 
held, m a suit by "bhe mortgagee (who was in posses- 
sion of tbe mortgaged piopeity at tbe time of suit), to 
recover tbe mortgage-money and arrears of rent, wifch 
regard to tbe rents due by tenants, that it was clearly 
tbe intention of tbe parties that arrears reasonably due 
were to be paid and not such as arose fiom tbe negli- 
gence of tbe moitgagee, and as it was not shown that 
tbe arrears due by tenants could not have been realised 
by due diligence, and the mortgagee had it in bis 
power to realise tbe rents, tbe mortgagee was not en- 
titled to recover such arrears. Choti Lal v Kaeea 
Pabshad . . . 7 W., 100 

66. — ■' " ■■■ '■ « Suit for excess 

of Govei nment revenue paid under — By tbe terms 
of a deed of usufructuaiy moxtgage tbe mortgagor 
accepted tbe liability on account of any addition that 
might be made tot be demand of tbe Government at 
the time of settlement. During the currency of the 
mortgage tenure the mortgagees, avening that they 
had to pay a certain sum lu excess of the amount of 
Government revenue entered in tbe deed of mort- 
gage from 1279 to 1281 Fash, sued tbe mortgagor to 
recover such excess. Eeld that, inasmuch as no 
settlement of accounts was contemplated or was 
necessary under tbe provisions of tbe deed of mort- 
gage, and such deed did not contain a provision re- 
serving tbe ad 3 ustment of any sums paid by the 
mortgagees in excess of tbe amount of tbe Govern- 
ment demand at tbe time of tbe execution of such 
deed to tbe time when tbe moitgage tenure should 
be brought to au end, tbe suit was not premature 
and could be entertained. Nikka Mae v, Sulaima'K 
Shikoh Gabdnee , . I. Ii. B., 2 AU., 193 

67. — ... Mortgagor and mortgagee. 

—-Acts of mortgagor prior and suhsequeni to mort- 
gage — A mortgagor’s acts prior to the date of the 
mortgage bind tb^e mortgagee, but bis subsequent 
acts do not bind tbe latter, unless they are done by 
tbe moitgagor as agent for the mortgagee Kbish- 
KAJI LAKSHMAN BAJTADE V, SiTAEAM MUBAEBAV 

Jakhi . • . I. Ii. B., 5 Boro., 496 
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3. POSSESSION UNDER MORTGAGE. 

08. Bights of mortgagee in 

possession. — A mortgagee taking possession under 
the terms ot the moitgage is entitled to have the 
property in the same condition as it was in when it 
was mortgaged. Gobind CHUisrnEB Baneejee tj. 

Wise 12 W. B., 19 

09, Covenant for possession by- 

mortgagee.-^ to give possession, — ItigM 

to sue foT* mortgage-money — A deed of mortgage 
and conditional sale contained a covenant for posses- 
sion by the mortgagee during the mortgage term. 
Possession was withheld though the mortgagor ie« 
ceived the mortgage money Meld that an action 
would he by the mortgagee against the moitgagor 
for recovery of the principal and intcrestj money 
advanced. Oodit Pueeash Sinoh v. Maetin-dele 

[4 Moore’s I. A., 444 

70, Obstruction in getting pos- 
session. — XTsufructuary mortgage Might of mort- 

gagee to sue for mortgage-money — Transfer of 
Property Act {IV of 1882), s, 68 (h) and (c).— 
A usufructuaiy mortgagee, to whom possession of 
the mortgaged property had been delivered, sued the 
mortgagor for the mortgage-money on the ground 
that the mortgagor had sold a pait of the mortgaged 
property, and the pui chaser had deprived him of 
possession of such part One of the conditions in- 
serted in the deed of mortgage was that, if on the 
part of the mortgagor, or other persons, any kind of 
dispute 01 any interference or obstrifption took place 
in obtaining of possession by the mortgagee ot the 
mortgaged piopeity,^-* the mortgagee should be en- 
titled to sue for the mortgage-money. Meld that 
such condition contemplated the case of the mort- 
gagor, in the first instance, in breach of the con- 
ditions of the mortgage, failing to deliver possession 
to the mortgagee, or to secure his possession from 
any obstruction or disturbance by other peisons, but 
not the case of the mortgagee being depiived of pos- 
session aftei it had been once obtained and secured, 
and therefore the inoitgagee was not entitled by vir- 
tue of such condition to sue foi the mortgage-money. 
Meld, further, that the mortgagee's case being that 
he had been deprived of possession of a part of the 
mortgaged pioperty, he would be entitled to sue for 
the mortgage-money only if he had been depiived 
thereof by or in consequence of the wrongful act or 
default of the mortgagor, and not if he had been de- 
prived thereof by or in consequence of the wrongful 
act or default of other persons , that the sale by the 
mortgagor was not a wrongful act, there being no 
condition against alienation, and the sale by a mort- 
gagor of his equity of redemption not being rendered 
wrongful or unlawful by any rule of law, nor being 
m itself a wrongful act ; that a wrongful act by the 
purchaser, though committed under colour of the 
purchase, could not be said to have taken place ‘'m 
consequence of the wrongful act or default of the 
mortgagor j” and that therefore tbs mortgagee had 
no cause of action. Jhabbtt Ram v Giebhaei 
. . . . I. L. E., 6 AIL, 298 


MORTGAGE — continued, 

3. POSSESSION UNDER MORTGAGE 
— continued * 

71, Dispossession of mortgagee, 

— Usufructuary mortgage , — Construction of deed — 
Suit for money lent on' dispossession — The plainti:® 
sued to recover money ’due on a mortgage-bond 
alleged to have been executed by the defendant's late 
husband B , and by his biother J,, who, however, was 
reheved by the plaintiff from the debt The condi- 
tions of the bond were that the plaintiff's father should 
possess the mortgaged propeity in consideiation of 
interest only accruing upon the pi incipal sum lent, 
and that the mortgagor should take hack the proper- 
ty whenever he should pay the piincipal sum to the 
mortgagee The piesent suit was brought by reason 
of tbe plaintiff having been dispossessed of the pro- 
peity by the shareholdei hiotheis A, and t7 Meld 
that the money lent was lecoveiable notwithstanding 
theic was no express condition in the bond to the effect 
that it would be recoveiable in the event of dispos- 
session by a third party But as the money was 
found to have been borrowed by tbe defendant's 
husband on behalf of the family with the tacit con- 
sent of the other membeis, the plaintiff could recover 
from the present defendant only her share of the 
debt. Gyabam Chxtokbebutty v, Bueoda Dabee 

[20 W, B., 484 

72, - Mortgagee dis- 

possessed of portion of property hy wrongful act of 
mortgagor, — Might to return of portion of loan , — 
Where a mortgagee was deprived by the wrongful 
acts of the mortgagor of a portion ot the land which 
constituted the only security for the mortgage-loan, 
— Meld that he was entitled to recover from the mort- 
gagor so much of the consideiation-money as was in 
proportion to the land of which he had been depiived. 
PiTAMBEB Misses v. Ram Suettk Sookool 

[26 W. B., 7 

73, Bight of mortgagee m pos- 

session to proceeds of sale. — Sale for mi ears of 
revenue — A mortgagee in possession is not entitled 
to recover any share of the sale-proceeds of the mort- 
gaged property sold for ai rears of Government re- 
venue, except to the extent that he shows that the 
usufruct of the propeity, while he held the mortgage, 
has not satisfied his debt, Hxjedbo NaeAIN Sibok 
V, Ptjzla Hossein . . ,1 W. B., 270 

74, Mortgagee in possession 

under an agreement to pay rent to mort- 
gagor. — Usufructuary mortgage ' — Accidental de- 
struction of mortgaged premises hy fire, — Might of 
mortgagor to rent. — The plaintiff borrowed Rl,400 
from the defendant and mortgaged to the latter for 
eight years a piece of ground with a warehouse 
standing thereon. There was an agreement between 
the parties that the rent of the warehouse should he 
R16-12-0 per mensem, and that out of this amount 
the mortgagee should appropriate R14 towards the 
payment of the interest on the principal sum, and 
pay B2-12-0 as rent to ^he mortgagor Within four 
years from the date of the mortgage the warehouse 
was destroyed hy fire, and thereupon the mortgagee 
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liILO'B!VQ‘AGfM~conttnued 

3. POSSESSION UNDER MORTGAGE 

• — continued 

" Mortgagee in possession tinder an agree- 
ment to pay rent to mortgagor—cQ» 2 Sz- 

nued. 

ceased to pay lent to the moitgagor Tlie latter 
Buedio recovei the site together with arrears of lent 
The District Judge was of opinion that the defend- 
ant should lose the interest on the loan up to the 
date of the teim foi the redemption of the mortgage, 
and that he was hound to pay to the plaintiff the 
rent claimed by him. Held by Ihnbs, J , that the 
loss of the premises, which had arisen from acci- 
dental causes, could not affect defendant's right to 
recoyei the full amount due to him on the mortgage 
There was no alteration m the liability, but merely 
in the souice and mode of discharge. The premises 
having ceased to exist, nothing arising from the in- 
come could be credited towards the mortgage, and 
theie was no lesidue available to pay plaintiff Reid \ 
by Muttusami A:£TAE, *7", that defendant's light of 
possession rested on the usufructuary mortgage and 
not on tenancy, and his right to recover his debt 
with interest thereon could not be extinguished oi 
modified by the destruction of the waiehouse As to 
the surplus payment, the existence of the waiehouse, 
which produced the income of R16-12-0 a month, 
was the basis of the contiact to make it, and the 
basis hamng faded, the obligation resting thereon 
must likewise fad Venkateshwaea n, Kbsava 
Shetti . . . . I. Ii. B., 2 Mad., 187 

75 . Deprivation of security by 

wrongful act of mortgagor. — Right to return 
of consideration. — Where money is lent on a mort- 
gage-deed, on the condition that if returned with in- 
terest within a given period, the property pledged 
shah revert to the mortgager, and the moitgagee 
finds afterwards that the property in question is 
subject to a prior mortgage as to which he w&s not 
informed, and that he is therefore without the sup- 
posed security, he is at liberty to sue foi the return 
of the money advanced with interest without waiting 
for the expiry of the stipulated period Radha 
Chxtbn Shaha V. Paebuitee Chttbw Dett 

[26 W. B., 52 

70 ^ Mortgagee deprived by di- 

luvion of subject of mortgage. — Usufructuary 
mo) tgage — Where a mortgagee is deprived hy dilu- 
vion of th^ possession of land over which he holds an 
usufructuaiy lease before he has repaid himself the 
amount advanced, he has a right, unless the terms of 
the lease are veiy special, to call upon the lessor for 
the unpaid balance of the loan. Sheo Gobam Sinoh 
V. Rox Dixkee Dyab . . . 21 W. B., 226 

Liability to mortgage lien 

of lands allotted under partition in lieu of 
sliare mortgaged — Land allotted in severalty to 
co-’sharers of mo) tgagor — ^A mortgage of an undi- 
vided share in land may be enfoiced against lapds 
which under a batw^ara or lev^nue partition have been 
allotted in lieu of sucb shaie whether such lands be 
in the possession ot the moitgagor or of one who 


MOBTGAGB — continued. 

3. POSSESSION UNDER MORTGAGE 
— continued 

Liability to mortgage lien of lands allot- 
ted under partition in lieu of share 
mortgaged — continued. 

has purchased his right, title, and interest. Lands 
allotted in severalty by tbe batwaia to the co-sbaiers 
of tbe moitgagor are not subject to the moitgage. 
The case of Bidhee Nuzur Ah Khan v. Ojoodhya- 
ram Khan, 10 Moore's I. A , 640, approved Bxj- 
KATH Lalb r Ramooeeen Chowdey 

[L. B., 1 1. A., 106 : 21 W. B., 233 

7S. Transfer of mortgaged pro- 

perty by mortgagee in exchange for similar 
property. — Right of mortgagor to property acquir- 
ed hy exchange — In 1865, R. was m possession of 
six shops in a market-place at Etawah. He was in 
possession of two as mortgagee, and of the remain- 
ing four as proprietor. The Municipal Committee 
of Etawah, having decided to establish the market in 
a fresh place, and to use the site of the old market for 
othei purposes, ai ranged with R. to take the sites of 
his SIX shops in the old maiket-place, and to give 
him in lieu of them sites for six shops in the new. 
Under this ai range ment, he built six shops m tbe 
new maiket-place. Subsequently, the mortgagoi of 
one of the old shops claimed possession of one of the 
SIX new ones on payment of the moitgage-money, 
and cost of constructing the shop Reid that the 
claim could not be allowed, inasmuch as it could be 
justified only by proof of an agieement binding upon 
the parties at the time when the transaction occuired 
that some specific one among the new shops should 
be substituted for the old one which was the subject 
of tbe moitgage, and it had not been found that any 
such agreement was made. Nibhi Lab ® Mazhab 
Hesain . . . , I. L. B., 7 AIL, 436 

79. Sale to mortgagee of por- 

tion of mortgaged property. — Resale to morh 
gagor — Decree — Rguitahle right to whole of pro^ 
petty mottgaged — A moitgaged a 14- anna share 
in a certain mouzah to .S B obtained a deciee 
on his mortgage-bond. Subsequent to this deciee 
B bought from A a 2-anna shaie in the mouzah, 
but at a later period resold the share to A. In execu- 
tion of another deciee which B, had obtained against 
A , tbe 12-anna share in the mouzah belonging to A. 
was put up for sale and purchased by R. £ next 
applied for execution of the deciee he had obtained 
on the mortgage-bond, seeking to sell tbe 2-anna 
share which lemamed in tbe mouzah as part of the 
property moitgaged to him , — Reid that, so long as 
A had only a 12-anna share of the propeity in 
his possession, B ’s secmity was of necessity i educed 
to that amount, but on 4.^s again becoming the 
owner of the whole 14 annas, B had an equitable 
right to demand that tbe 14 annas should be held 
subject to Ins mortgage, Deobie Chanb v* NiEBAiir 
SiNEH . I. L. B., 5 Calc., 252 : 4 C. L. B., 160 

80. — M 9 rtgage of property of 

wliieli mortgagor is not Ibut afterwards be- 
comes owner. — If a peison mortgages property, of 
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MOBTGAGB — continued 

3 FOSSESBION UNDER MORTGAGE " 

— continued 

Mortgage of property of wtixeli mort- 
gagor IS not but afterwards becomes 
owner — continued 

which he has no present ownership, and subse- 
quently becomes the ownei of the moxtgaged pio- 
Xxerty, the lien created by the mortgage attaches to 
such ownei ship, and subsequent puichaseis from the 
mortgagoi take sub 3 ect to the equities which affect- 
ed the propel ty in the hands of the moitgagor. Ma- 
homed Assudoodeah Khak V. Kaeamutooeeah 

[4 N. W., 11 

81. Mortgage of moiety of pro- 

perty in reversion. — Mortgagor subseguentlg 
inheriting moiety —^Mights of mortgagee in execu^ 
tion of his decree — A having moitgaged an 8-anna 
share of ceitain piopeity which he had mheiited 
from his father, subsequently succeeded to the re- 
maining 8-anna shaie in the same pioperty. It 
appealed that in lespect of the property mortgaged 
A %vas entitled only to a reversion on the death of 
his mother Meld that the holder of a moitgage 
decree on the mortgage was not at libeity to pioceed 
against the other 8-anna share. Nistabini Dbbi 
tj. Beojo Nath Mookhopadhja 

[10 C. L. B., 229 

4. POWER OF SALE. 

32 . 1 Sale of mortgaged land in 

mofussil. — Deed in Mnghsh joim, — A sale, with- 
out the intervention of a Couit of Justice, of mort- 
gaged lands situate in the mofussil of Bombay, 
under a powei of sale contained in an indentuie of 
moitgage in the ordinary English form, is valid, if 
due notice be given to the mortgagor of the mort- 
gagee's intention to sell, and the sale he fairly con- 
ducted Position of a mortgagee selling undei his 
powei of sale explained. Pitambeb Naeata^das v, 
Vanmaei Shamji . , I. Ii. B., 2 Bom., 1 

83* DedempiioUf Suit 

for — Injunction — When property mortgaged is 
situated in the mofussil, but the parties to the 
mortgage aie resident in Bombay, and the instru- 
ment ot mortgage is in the English form, the par- 
ties must be held to have conti acted according to 
English law, and to be entitled to enforce their 
rights accoidmg to that law In such a case the 
mortgagee can exercise a power of sale contained in 
the mortgage-deed, and cannot be icstrained from 
exercising such power meiely because the mort- 
gagor has -filed a suit for redemption The mortgagor 
can only stay the S!ile pendente hie by paying the 
amount due into Coni t, or by giving 'pumd facte evi- 
dence that the power of sale is being e\ei cised in a 
fraudulent or impioper manner, contrary to the 
terms of the mortgage. jAajivAW Nanabhai v* 
Shbidhae Baekeishna Na^aekae 

[I. X,. B., 2 Bom., 252 

84. Sale tp mojptgagee under 

power of sale,— of such purchase hy mori^ 
gagee, — Title acquired by him » — A mortgagee pur- 


MOBTO AGE — continued* 

4. POWER OF continued. 

Sale to mortgagee under power" of sale 

•^continued 

chasing the moitgaged property with the consent of 
the moitgagor, under the powei of sale contained m 
the mortgage-deed, acquiies an unimpeachable title 
derived fiom the power of sale, which is altogether 
distinct from and oven ides his title as a meie lu- 
cnmbiancer the effect of such purchase being to 
vest the ownei ship of, and the beneficial title to, the 
pioperty foi the first time m himself, who had been 
pieviously a mere incnmbiancer Puemafanddas 
J iwANDAS V, Jameabai . I. L. B., 10 Bom., 49 

85, Private sale without inter- 

vention of Court. — Semble {JPerM.Ei^Yi'L'Lf t/), — 
That a xu'ivate sale effected by a moitgagee in the 
mofussil without the intei vention of a Com t, in x>uisu- 
ance of a power of sale given to him nudei hia 
mstiument of mortgage, is invalid Kesiiatram 
Kbishea Joshi V Bhavanji bi^ Babaji 

[8 Bom., A. C., 142 

86, Exercise of power of sale. — 

Mortgagee with lease which he has the option of 
terminating on sale. — Motice to mortcageem — Where 
a mortgage-deed gave to the mortgagee an oxition, 
m the event of a sale of the intciosts of the moit- 
gagois, to throw up a lease which he held fioin 
them for the mortgaged joto and claim immediate 
payment from the surplus sale proceeds, — Meldi)iat, 
before the moitgagois could withdiaw the surplus 
proceeds fiom the Court, it would be iiecossai’y for 
them to give notice to the moitgagee of their inten- 
tion to do so. Bhoobtjh Joy Aoharjea Akund 
Lael Chowdhey , , .22 VT, B,, 47 

6. SALE OF MORTGAGED PROPERTY. 

{a) Rio-hts of Moetoaobbs. 

87 , Bight of mortgagee. — Demedy 

on mn-satisfaciion of claim after <tale — The right 
accruing to a lender of money under a moitg age- 
bond hypothecating land is to have his moitgage lion 
on the land declaied and the piopeity sold in satis- 
faction , and if after sale the debt is not satisfied, to 
pioceed against the debtor for the balance. Webb 
V Rinohideh . . . .14 W. B,, 214 

Laeea Mitteejebt Sinoh x. Soott 

[17 W, B., 62 

83 . Sale of whole property for 

portion of debt. — Sale of mortgaged property for 
instalment of bond — Right to, or hen on, surplus 
proceeds — ^Whero money is lent upon the secuiity of 
immoveable property ot a nature incaxiable of divi- 
sion, and tbe mortgagee, on one of the instedments 
becoming due, has to sell the entire property, he does 
not thereby lose all lien over the surplus pioceeds 
It seems to make no difference that the is 

capable of division Ram Kant Chowdey v . 
BaiNDABUN Chendee Doss . 16 W. B., 246 

89 . — Bight to elect property to 

be sold. — Sale of portion of property pledged,'^ 
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MOBTGAGEj — co7itmiied, 

6. SALE OF MORTGAGED PROPERTY— 
continued, 

(«) Rig-hts op Moetgagees — continued. 

Bight to elect property to be sold— 
nmd. 

Where a plaintiffs bond gives him a sepaxate lien on 
each afid all of several monzahs pledged as security, 
he is free to elect for sale whichever of the monzahs 
he thinks most likely to satisfy his claim. When a 
portion of property pledged as secuiity xn a bond is 
sold in satisfaction, there is nothing to prevent the 
obligee from purchasing such portion. Hoolas 
Kooeeee u. SnPEEHtrir. Supeehttn v Mahomed 
Httbeebooldah Khah . . 8 W, B., 879 

90. .. . — > Bight to surplus sale-pro- 

ceeds, — JSleotxon to proceed against mortgaged pro- 
perty — Where a creditor sued upon a bond and got 
a decree declaring his debt leviable from certain 
landed property on T^hich the bond gave him a mort- 
gage hen, as well as for any other propeity found in 
possession of the debtor, but having elected to satisfy 
hia mortgage hen and procured the sale of the land- 
ed property subject to that hen, — Held that he was 
bound to recoup himself fiom the moitgaged proper- 
ty, and that he could not get any part of the suiplus 
sale-proceeds, unless it were shown that the mort- 
gaged land had not produced enough to satisfy his 
claim. Kadee Dass Ghose r. Lae Mohuh Ghosb 

[16 W. B., 806 

See Futeh Aei alias Nakna Me ah v, Gregory 
[ 6 W. B„ Mis,, 18 

' 91 , Bights of successive mort- 

gagees* — Prior sale under second mortgage — Right 
of purchaser, — A property was mortgaged in suc- 
cession to two different persons. Under the latter of 
the two deeds a money-decree was obtained and the 
property sold. Subsequently the earher mortgagee 
obtained a money-decree, and caused the mortgagor' s 
rights and interests to be again sold. Held that the 
purchaser at the second sale purchased, not the 
estate, but the mortgagor's (extinct) right, title, and 
interest, and could not sue for possession of the pro- 
perty itself Dttbbo Kabaih Mahatah r, Nuleeta 
S ooHDHBEB Doss . . . U W, B,, 332 

92. Bight of prior hem— of 

hypothecated property for money-decree, — Jjien of 
suisequent mortgagee with order directing sale , — 
Right of pwr chaser , — Where property hypothecated 
for a debt is sold m execution of a money-decree 
passed under the bond hypothecating it, without any 
additional order in the decree for enforcing the hen 
on the property, and the holder of a subsequent 
similar bond, who has obtained an order on his 
decree directing the sale of the property, seeks to 
enforce h%s hen upon the property so purchased, the 
purchaser is entitled to go on the previous hen, as he 
not only stands in the shoes of the debtor, but has 
purchased aR rights m the property hypothecated 
by tbe debtor when his hypothecation was made, and 
has thus also acqmred the rights of the decree-holder 
to satisfy whose due the property was sold when this 


MOBTGAGB — continued, 

B. SALE OF MORTGAGED PROPERTY— 

continued, 

(a) Rights oe Mortgagees — continued. 

Bight of prior ']x&xi--continued, 

purchasei purchased. Sheo Prostjh Singh « 
Brojoo Sahoo . . . . 7 W. B., 232 

93 . Right of holder 

of money-decree against subsequent mortgagee after 
foreclosure — A, executed a bond m favoui of R., 
hypothecatmg certain immoveable property. B re- 
covered a money-decree against A, and caused the 
mortgaged property to be sold. B, became the pur- 
chaser at the sale in execution, and was put in pos- 
session. C., who held possession of the property 
under a decree for foreclosure of a subsequent mort- 
gage of the same property to him by A., brought a 
suit against B, for recovery of possession, and obtam- 
ed a decree, B, then bi ought a suit against <7. to 
enforce his hen under the moitgage-hond, hut it was 
held that the suit was not maintainable. Kasiman- 
NissA Bibi V, Hhrannissa Bibi 

^ [7 B. L. B., Ap., 8 

S. C. Kuseemoonissa Bibee v, Hheoonnissa 
Bibeb . , . .16 W. B., 196 

94. Right of holder 

of money-decree against subsequent mortgagee after 
foreclosure — A executed in favour of B, a simple 
mortgage of certain property. He afterwards exe- 
cuted in favour of C, a mortgage by bi-bil-wafa, or 
conditional sale, of the same pioperty Q obtained 
a decree for foreclosuie, and got possession thereunder. 
B then obtained a money-decree against A , and in 
execution seized and sold and became the purchaser 
of the said property, and was put into possession of 
it. On €, suing B to recover possession, B, claimed 
to be entitled to hold the property by reason of the 
prior hen which he had under the simple moitgage. 
Held that as B had only got a money-decree and 
no declaration of his rights as mortgagee he could 
not set up a prior hen against C, Kasimannissa 
Bibi n, Hhraknissa Bibi . 2 B. Xi. B., Ap,, 6 

Khsseemoonissa Beebee i?.‘Hoorttnissa Beebeb 

[10 W. B., 468 

95. Suit for money- 

decree on mortgage — An application was made for 
leave to file a suit brought to recover the sum of 
R2,300 on a Bengah deed of moitgage, containing 
a provision that, if I should fail within the term of 
SIX months to pay off the whole of your money with 
interest, in that case you will have recourse to law, 
and by sale of the said huts, recover with interest 
the whole of your money. Should the whole of your 
money be not thereby realised, in that case you will 
get it by sale of whatever other property I may have 
elsewhere. Should even then all the money be not 
reahsed, I shall in that case be held responsible for 
the remainder, that is to say, I shall myself pay if 
I should make any objection, it shall be false and 
inadmissible " The plaint asked for a money- decree 
Fhbar, J , refused to admit the plaint. Umashn- 
DARi Dasi V, Umaohaban Sadehan 

[6 B. Ii. B., Ap., 117 
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MORTGAGE — continued;. 

5. SALE OP MORTGAGED PROPERTY— ^ 
continued. 

(a) Rio-hts op Moetq-ao-ees — continued. 

Eight of prior hen— continued. 

96. Attachment . — 

dSotice. — Fraud. — The plaintiffs advanced a sum of 
money on the security of a simple mortgage of a 
share in four talooks, and obtained a simple money- 
decree They then caused the moitgaged premises 
to be attached, but did not proceed to sale After- 
wards they negotiated a loan to thejudgment-debtors 
from a third party, the present appellant, upon a 
simple mortgage of one of the same talooks, con- 
cealing the existence of their piior lien, and appro- 
priated the money so obtained in discharge of other 
debts due to themselves from their judgment- debtors 
The appellant obtained a simple money-deciee, and 
caused the premises to be attached and sold Before 
the sale the plainti:ffis gave notice of their hen, and in 
consequence the appellant pui’chased for a tiifle 
The plaintiffs brought the present suit foi a declaia- 
tion of their piioi hen, and for a re-sale of the 
premises in satisfaction of then moitgage. The 
appellant contended in his defence that, as fraud was 
perpetrated by the plaintiffs m inducing him to make 
the loan without disclosing their prior lien, his mort- 
gage should have priority over theirs Keld that 
the appellant must be considered as having the first 
incumbrance , that the notice of the plaintiffs* mort- 
gage given at the execution sale could only affect the 
appellant*s title as purchaser Priority as between 
the appellant and the plaintiffs in respect of incum- 
brances already existing could not be affected by such 
notice. Bhaeat Lae Bhagi-at u. Goeal Saean Lae 
Bharat , 3 B. Ii. R,, A. C., D: 11 W. R., 286 

97. - — Partnership — 

Attachment^ Right of pi oceeds of — A mortgage of the 
revenues of a village was executed by a firm, and the 
deed stipulated that the mortgagees should station 
a mehta or clerk of their own in the village to make 
the collections, who was to receive his monthly salary 
and daily food fiom the moitgagors whilst the pro- 
perty remained on mortgage. A mehta was accoid- 
ingly appointed, who received the rents and profits 
of the village for a year or two, but afterwards 
permitted the mortgagois to receive them for four or 
five years The respondent, who was one of the part- 
ners of the firm, did not execute the mortgage, but 
was cogmsant afterwards of the execution of it, and 
he sued his co-partners, and obtamed a decree for his 
share of the assets of the firm. In execution of his 
decree an attachment issued against the estate. In a 
suit by the mortgagee for the removal of the attach- 
ment , — JBteld that the mortgage was valid up to the 
time of the notice of the respondsnPs claim {i e , when 
he proceeded to enforce that claim by attachment and 
when he became in the situation of a second incum- 
brancer) ; and that if after that time he permitted 
the mortgagors to receive any portion of the produce 
oi the estate he ought, with respect to the moneys so 
received, to be postponed to the subsequent incum- 
brancer. JuGi-jEEwtrK Das Kebka Shah v. Ram 
Das Beijbookxjh Das ^ 

[6 W. R , P. C., 10 ; 2 Moore’s I. A., 487 


WORTQAQJSi— continued. 

6. SALE OE MORTGAGED PROPERTY— 
continued. 

(a) Riohts oe MoRTGtAQ-EE8—contimed. 

Right of prior hen— continued. 

918. - Zien on proper- 

ties pledged ly mortgage-bond and transferred by 
heirs for commuted allowance — Where a Mahomed- 
an widow, her two minoi sons, and six rektives 
were entitled by inheritance to certain property ori- 
ginally belonging to a paternal ancestor of the sons, 
and the six lelatives received instead of their shares 
a commuted allowance, — Keld that the holder of a 
money- decree on a mortgage-bond in which the 
widow and the six relatives had jointly pledged their 
interest in the property foi the payment ot money, 
could, as against the sons, sell the seven shaies in 
execution of his decree; it not appearing that the 
agreement to accept the commuted allowance was 
irievocable, or that the agreement had not been 
entered into with the widow alone Kaeey Peosab 
Roy » Saepebaz Aeei . • 1 C. Xi. R., 399 

99. ' — Butt to enforce 

mortgage hen on pioperty in the possession of 
a third party. — Properties situate in different dis- 
tricts^ — Money -decree. — Fxeouiion of decree . — Code 
of Civil Procedure {Act VIIZ of 1859), s 12 — A., 
the mortgagee, under a bond, of properties situated in 
distiicts B and C., sued m the B. Court on his bond, 
and obtamed a decree for the mortgage-money and 
interest, with a declaration that the decree should be 
satisfied by sale of all the mortgaged property. A. 
had not obtained the pei mission of the High Court 
undei section 12, Act VIII of 1859, which was neces- 
sary to enable him to proceed against the property in 
the C district. Having attached and sold all proper- 
ties comprised m his decree situate withm the juris- 
diction of the B. Conrt, A , under a certificate issued 
by such Court, obtained an order from the C. Court 
attaching lands included in his decree situate in that 
district. X> inteivened, on the giound that he had 
purchased the same property in execution of another 
decree of the C. Court against the same judgment- 
debtor, and the property was released from attach- 
ment. A. then sued D and the moitgagor to enforce 
his mortgage hen against the property in the 0. dis- 
trict Seld that the B. Couit had 3urisdiction to 
give A a decree for the amount of the mortgage- 
money and interest, though it had not power to en- 
foice the decree against the property m the C. dis- 
trict ; that the only effect of the deciee was to change 
the nature of the original debt, which was a bond- 
debt, into a judgment-debt for the mortgage-money 
and interest; and that though A could not enforce 
his lien against the property in the C. district under 
the decree of the B. Court, yet, as that propeity had 
been sold to a third person, i>., he was at liberty 
to sue D. to establish hia hen for the mortgage-debt 
and interest. Boeakeb Laee v. Thakooe Peetam 
SiH^H . I. Ii. R., 5 Calc., 928 : 8 C. Ii. R., 370 

^ 100. Mortgaged pro- 

perty, Conveyance of, to mortgagee — Attachment 
and sale of same property under another decree,'^ 
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MOUTGAQ-E— 

6 SALE OE MORTGAGED PROPERTY— 
continued 

(«) ^Rights of Mobtoaoees — continued 
Bight of prior hen^continued. 

Suit hy mortgagee to recover money advanced: on 
mortgage-hond — Avoidance of conveyance — Lien 
— In 1874 tlie plaintiff advanced money to F and 
Z oa> tLe secniity of a moitgage of certain proper- 
ties, In 1875 the plaintiff took a conveyance of tlie 
properties mortgaged to him, setting off the money 
due to him under the mortgage against the consi- 
deration-money At the time of this conveyance, 
the same pioperty was under attachment under a 
decree obtained by another person, and the property 
was, in execution of this decree, put up for sale, and 
purchased by one G. In a suit hi ought by the 
plaintiff on the mortgage-bond (to recover the money 
lent, and asking that the properties might be made 
liable to satisfy the debt) against F^Z^ and G., it 
was held that the conveyance of 1875 being void 
against G., the plaintiff was entitled to fall back 
upon the hen created by the mortgage-bond Bissen 
Loss Singh v Sheo Fro sad Singh, 5 C L R , 29, 
followed. Gopae Sahoo v GuKaA Peeshad Sa- 
Hoo . . . . I. Ii. B .5 8 Calc,, 530 

101 , Money-decree — 

Sale under mortgage-decree, — Prior sale under 
money-decree — Suit for possession — On the 21st of 
April 1864 A moitgaged a certain talook, and on the 
13th of December 1865 the mortgagee obtained a 
mortgage-deciee on his mortgage On the 6th of 
Apiil 1867 (in execution of a money-decree obtained 
against ^ by a thud paity on the 20th of Septem- 
ber 1864) the right, title, and interest of A, in the 
talook was pm chased by tbe defendant who enteied 
into possession On the 1st of July 1868 the light, 
title, and inteiest of A m the talook was sold in exe- 
cution of the mortgage-deciee and purchased by the 
plaintiff In these execution proceedings the defend- 
ant intervened, hut his claim was disallowed On 
the 28th of June 1880, the plaintiff biought the pre- 
sent suit for possession of the talook Meld that 
the plaintiff was not entitled to possession, hut should 
have brought his suit to enforce the mortgage lien 
against the defendant. BiE Chtjndee Maistikya v 
Mahomed Aisasoo . I. Xi. B/,, 10 Gale., 299 

102. — Right of pur- 

chaser of mortgaged property,— Mortgagee purchas- 
ing right, title, and interest of debtor, — Plaintiff in 
1862 purchased a house of first defendant, which was 
already hypcTfchecated to second defendant. In 1863 
second defendant sued first defendant in the Small 
Cause Court for the debt on account of which the 
hypothecation had been made, and got a judgment 
He then had the house attached and put up to auc- 
tion, bought the light, title, and interest of the judg- 
ment-debtor in the piemises, and entered and conti- 
nued in possession Plaintiff claimed in the piesent 
suit to recovei possession in right of his purchase in 
1862. Seld that, as fiist defendant had no inteiest 
whatsoever in the piopeity at the date of the plain> 
tiff’s purchase, second defendant’s ]>ui chase was not a 
purchase from the debtor in part satisfaction of bis 


MORTGAGE— 

^ 5. SALE OP MORTGAGED PROPERTY— 

continued. 

(a) Rights of Moetgagees— 

Bight of prior hen — continued, 

debt Second defendant’s claim still existed, and he 
could pursue his remedy, either against the person or 
the propel ty, and that as he was in possession, he 
had a right to demand the liquidation of the debt 
due to him before submitting to be tui ned out Keld, 
also, that the obligation of the first defendant gave 
the second defendant a two-fold lemedy one against 
the person, and the other against the thing Mijhi 
Reddi V, Venkata Rbddi . . 3 Mad., 241 

(5) Money-deoeebs on Mobtgages. 

103. Suit to enforce a lien on 

land. — Sale of mortgaged premises — Money decree, 
— ^A suit to enforce a hen on land which has been 
moitgaged will he, and the land as it stood at the 
time of the mortgage foee from subsequent encum- 
brances may be sold, although a decree for money due 
upon the moitgage has been obtained, and the right, 
title, and interest*' of the moitgagor thereto has 
under such decree been once sold. Biswanath 
Mxjkhopadhya V Gossain Dass Baeamadak 

[3 B. L. B., Ap., 140 

104. — — Right of suit 

against pui chaser of moveable property on which 
the) e IS a hen — A suit will not he against the pur- 
chaser of property subject to a lien to recover fiora 
him peisonally the amount of the lien, but the lien 
IS not lost by the sale, and a suit may be brought 

I against the pnichisei with the object of obtaining a 
decree for the lealisation of the hen by the sale of 
the hypothecated pioperty. Jhgbenath v Ilahi 

[3 E-. W., 207 

105. — — Mortgage-bond 

with covenant to repay money in default, agreement 
to put mortgagee in possession of land — Where 
a moi tgage-bond contained an agieemeiit to lepay 
the money with inteiest by a ceitain day, and 
proceeded thus “ If I, the mortgagoi , fail to pay 
the amount, then I will put yon in possession of the 
land, and yon may enjoy it, and when I have the 
means I will ledeem the land and pay the debt with 
interest, and take hack the bond,” — Meld that on 
the inoitgagoi’s default the mortgagee might sue 
for the money, and that he was not bound to accept 
the land and forego his right of action Annasyami 

IYaeeanaiyan • . . . 1 Mad.,, 114 

106. Pledge ofmorU 

gage-bond, — Fraudulent sale by mortgagor — Suit 
to enforce moitgage against bond fide purchaser — 

A prior encumbrancer wall not be postponed to 
a subsequent encnmbiancer, unless he has been 
guilty of gross negligence A mortgaged land to 
B B having bought certain land from C , pledged 
his moitgage-deed to Q to secuie the unpaid pur- 
chase-money Q gave the bond to A , who w^as his 
biother-m-law. A^ repiqsenting to L that the 
moitgage was redeemed, sold the land to him, giving 
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MORTGAGE — continued, 

5. SALE OF MORTGAGED PROPERTY— ♦ 
continued 

(5) Money-deceees on Moetoaobs — continued, 

Smt to enforce a lien on land — continued 

him the bond as a title-deed In a suit by B, against 
i) to recover the mortgage amount by sale of the 
land, — Seld that D , even although a bond fide 
pmchaser^ could not resist the claim. Mtttha d 
Sami . . . . I. Xi. R., 8 Mad , 200 

1 Q 7 Sale under money- decree. 

— Lien cm O'perty moi tgaged — Bui chase by mort- 
gagee — When a creditor who holds a bond wheieby 
pioperty is mortgaged, elects to take a money-deciee, 
and in execution theieof brings the mortgaged 
propel ty to sale, he by that sale transfeis to the 
purchaser the benefit ot his own lien and also the 
right of redemption of his debtor When, theiefore, 
the deciee-holder is himself the auction-purchaser, 
he obtains the right to have his lien on the moit 
gaged land satisfied. Abtjth Soar d Juoq-ttnnath 
Mohapatttjb . , • .23 W. R., 460 

108. ^ ^uit on mort- 

gage bond -—Transfer of hen — Third ‘parties — 
Wheie a moitgagee sues on his bond and takes a 
money-decree, in execution of which he attaches and 
sells the moi tgaged propeity, he tiansfers to the pur- 
chaser the benefit of his own lien and the light of 
redemption of his debtoi ; but the tiansfei does not 
include ticcadari rights, if the ticcadar was not 
made a party to the suit on the bond Byjnath 
S lN^H % GOBtTEDHUN LAEE MoHASOHREE 

[24 W, R., 210 
% 

109. — — Lien on mort- 

gaged property » — Advance to save property from sale, 
— A meie money-deciee upon a moitgage bond gives 
the 3 udginent creditor the powei of soiling the moit- 
gaged property with the lien, in the same way as 
a decree with express power to sell the mortgaged 
pioperty Mohbn BAGtOHi v, Girish Chunber 
Bunbopadhya . . . . 1 O. Xi. R., 152 

Mttnbasi Kobe v, Nowrttttttn Kobe 

[8 O. X.. R., 428 

110. Lffeet of on 

hen, — The fact that a money-deciee has been ob- 
tained on a bond by which property has been mort- 
gaged, does not destroy the lien on that pioperty 
It IS open to a plaintiff to establish his i ight on the 
bond as well as on the deeiee Hasoon Area Be- 
auM V. Jawaboonnissa Satooba Khanban 

[I. Xi. R., 4 Calc., 29 

HX, - — Lien. — Brioriiy, 

—The plaintiff had lent money to a Couit Ameen, 
who mortgaged, as security for the repayment of the 
amount, certain fees due to him then in deposit, and 
certam fees which might hereafter be deposited on 
his account. Those fees were suhseq,uently attached 
by the defendant, who had obtained a deciee for rent 
against the Ameen Af tei that the plaintiff obtained 
a simple money-decree against the^Anieen, and aji- 
phed, in execution of his decree, to have the fees 
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(b) MONEY-BECEEBS on Mo-BiTOtAQ-ElS— continued. 

Sale under money-decvee— continued, 

paid out to him, but his application was refused on 
the ground of the defendant’s attachment In a 
suit to recover the sums in deposit, and to haye it 
declared that the plamtifPs lien on them was piior to 
that of the defendant, — JSeld that the plaintiff’s moit- 
gage gave him prioiity, and that he was not haiied 
from bringing the piesent smt by his having already 
sued to recover the amount and obtained a mere 
money-decree. Laba Tilakbhaei Lal v Ftjelono- 
[2 B. Xi. R., A. C., 230 

S. C Lalla Tebbijokbareb Labb Cottbt op 
Waebs . . . .11 W, R., 140 

112. Lien on mort- 

gaged propel ty — Form of decree — A moitgagee by 
way of simple mortgage cannot asseit his hen on the 
pioperty moi tgaged, as against ul subsequent mort- 
gagee by way of conditional sale who had foi ccloscd, 
if the decree passed m favour of the foimcr on lus 
mortgage-bond does not pi o vide foi its satisfaction 
from the sale of the mortgaged x^iopeity Ram 
Chunbee Missee V, Kabby Peosonno Singh 

[2 Hay, 625 

118 . Sale in execu- 

tion of decree on mortgage-bond, — Lien on mort- 
gaged property — In a suit for possession of property 
which plaintiff’s vendor {K) had pui chased fiom one 
A , 22. AT,, the defendant in possession, claimed to he 
entitled to retain possession as pm chaser under a sale 
xn execution of a deciee against A.^ which had been 
obtained on bonds which pledged the propeity, al- 
though the moitgage was not declaied m the deciee. 
Field that, if 22 iT could prove that by the bonds 
in question this propeity was pledged as secuiity for 
the debts covered by them, he would be entitled to 
remain m possession. Ram Kant Roy v. Raj 
Kishoee Dbb , , . . 24 W. R,, 94 

114. Effect of taking money-de- 

cree on mortgage-bond. — Execution of deciee 
— Subsequent pui chaser — When a person to whom, 
piopeity IS pledged foi a debt obtains a simple money- 
deciee against lus debtor in respect of Jhe debt, he 
cannot execute that decree against the property 
pledged, where it is in the possession of a subsequent 
bond fide purchaser. GupinatH Sinoh v, Sheo 
Saha I SiNOH ** 

[B. Xi. R., Sup. VoL, 72 : 1 W. R., 315 

Distinguished in Beorwith v. XJmesh Chttnbbe 

Roy 3W. R.,110 

Followed m Bhti&wan Doss Hitbee Buesh 

[7 W. R., 31 

Gotteee Sing-h V FtrzB Hossein 

[16 W. R., 313 

Rabha Gobinb Sxjemah V, Umber Abi 

. [15 W, R., 27 

Aebue Abi alias A<?a Mieza v, Amebeoonissa 

[11 W.B., 226 
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AOHTOBir Thakoob Chooneb Labe Ghow- 
i)HBY 10 W. B., 27 

FbEHOH Xi, Baeahashee Baheejeb 

[8 W. B., 29 

BlHDABtTH ChITKDEB ShAHA tJ. JaHEE BeEBEB 

[6 W. B., 312 

Eamhath Rah v, Dbeh Dyal Ram 

[W.B., 1864 311 

115. *^ — Right of hen , — 

Purchasers , — A mortgagee who obtains a simple 
money-decree upon a bond by which property is mort- 
gaged to him as a collateral security, does not retain 
his hen on the property mortgaged after it has passed 
mto the hands of tlprd persons, Sawbuth Sihg- v, 
Bheehfce Sahoo 

[14 B. Ii. B„ 422, note : 12 W. B., 522 

Goeuck Mohee Dbbia h. Ram Soondub Cheok- 

eebtjtty . . • .9 W, B., 82 

Radha Gobihd Sfemah Umbbe Aei 

[15 W, B., 27 

116. — Mffect of assignment 

of judgmenf~delt — Sale on j^ropertg on which there is 
alien — Civil Procedure Code, 1859, $ 270 — A simple 
decree for money upon a bond by which immoveable 
property is mortgaged, carries with it a hen upon the 
property mortgaged, and that hen continues as an in- 
cident to the debt when it passes from a contract- 
debt into a judgment-debt, and it contmues when 
such judgment-debt is subsequently assigned to a pur- 
chaser. An attachment under a money-decree on a 
mortgage-bond and a moitgage-hen cannot co- exist 
separately in the property hypothecated, and such an 
attachment must be treated when existing as an at- 
tachment for enforcing the hen. And if property 
subject to such hen is sold in execution of a decree 
while it IS under attachment under the decree upon 
the mortgage-bond, the hen existmg upon the proper- 
ty is transferred from the property to the purchase- 
money, and thereupon the property becomes thence- 
forth discharged from the hen. If after the rejec- 
tion of a claim preferred by the mortgagee, or person 
claiming the hen, no regular suit is brought under 
section 270,of Act VIII of 1859 to enforce the lien, 
that hen is lost, and the decree becomes thenceforth 
a mere money- decree discharged from any incidental 
hen. Nadie Hosseih ». Pbaboo Thoviijdabiheb 

[14 B. L. B., 425, note : 19 W, B., 256 

Raj Chuhbbe Shaha v. Hub Mohtjh Rot 

[22 W. B„ 98 

117. Rights of pur^ 

chaser, — The purchaser of a simple money-decree 
passed on a bond hypothecating property does not 
merely by his purchase acquire a hen upon the pro- 
perty. GaKPAT RAI V, SABtPI 

[I. I., B., 1 All., 440 
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Effect of taking money-decree on mort- 
gage-bond — continued, 

118. — Sale of pro'pertg 

for money-decree —Lien for prior hypothecation — 
The fact that property is sold under a decree ohtam- 
ed by a plaintiff in respect of a debt due to him, does 
not of itself prevent such plaintiff from msistmg upon 
the hen to which he is entitled under a prior hypo- 
thecation to him, for another debt of the same pioperty. 
A decree obtained under the summary procedure 
prescribed by the Registration Act can he for money 
only, 'and not for the enforcement of* a hen Jug-q-xth 
Nath v, Komtjl Sih&h . • [3 17. W„ 123 

119. — ‘Regisir ation 

Act, 1866, s 53 — Loss of lien — The taking a money- 
decree on a specially -registered moitgage-bond under 
section 53, Act XX of 1866, does not extinguish the 
mortgagee's hen on the property mortgaged by the 
bond There is no* substantial diffeience between the 
effect of an ordinary money-decree on the bond and a 
decree on the bond for sale of the mortgaged property, 
so that the remedy of the mortgagee is the same, so 
far as the parties to the suit are concerned, whether 
the decree be made under section 53 or m a regular 
suit. Where the property mortgaged has passed into 
the hands of third parties, there is nothing in the 
fact that the mortgagee had obtained a decree on the 
bond to prevent him from bringing a separate suit 
against the transfeiees Emam Momtazooddebh 
Mahomed v, Rajcoomae Das Habahohuhdbb 
Ghose V Dihobuhdhoo Bose 

[14 B. L. B., E. B., 408 : 23 W. B., 187 

120. — — Sale of hypothec 

cated property for money-decree. — Rights of incum- 
brancers — R Pf executed in 1864 a security-bond 
in favour of A” L , in 1855 a second bond in favour of 
the defendant, in 1866 a thud bond in favour of AT L., 
and in 1867 a fourth bond m favour of the defendant 5 
all the bonds being registered and including as secu- 
rity the property in dispute. Both bond-holders took 
proceedings under Act XX of 1866, section 53, and 
obtained decrees In 1868 K, L arranged with R, 
N to he paid by monthly instalments at interest 
higher than was allowed by the decrees. In 1869 he 
put up the property to sale in execution of his decrees, 
and it was purchased by the plaintiff. Shortly after 
it was again put up to sale in execution of the de- 
fendant's decrees and purchased by the defendant, who 
got into possession In a suit to recover possession, — 
PCeld that although K. L in his execution proceed- 
ings referred to his kisfbundee, as well as to his de- 
crees, and irregularly included in the amount to he 
levied what was not given by the decrees, yet as the 
proceeds did not cover the decrees, the proceedings 
could not he held to he void, nor the plaintiff's pur- 
chase a nullity Keld that what passed to the plain- 
tiff was the property hypothecated, of which he became 
owner and primdffacie entitled to possession, having 
purchased at the instance of a first incumbrancer, and 
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that defendant's hen could not protect him in posses- 
sion, Kamessite Pebshad ^ Bowlttt Ram 

[19 W. B., 83 

121. Bale %n execu- 

tion of decree on mortgage-bond,— Purchaser) Right 
of — ^Nothing passes to the auction-purchaser at a sale 
in execution of a money-decree, hut the right, title, 
and interest of the 3 udgment-dehtor at the time of 
the sale. Where, theref oi e, a decree given under sec- 
tion 53, Act XX of 1866, declared the right of the 
obligee of a simple mortgage-bond to bring to sale 
the hypothecated property, and such property was 
sold in execution of the decree, the auction-purchaser 
could not claim in virtue of the hen created by the 
bond to defeat a second mortgage. Akhe Ram o, 
Nand Kishoee , . I. li. B., 1 All., 236 

122. ^ Mortgagee's hen, 

— Registration Act (XX of 1866)) s, 53. — A. 
and R ) co-mortgagees, obtained a summary decree 
under the Registiation Act, XX of 1866, section 53, 
on the 6th May 1868, in respect of certain property 
which was again mortgaged by the owner to C, and 
JD. in March 1869 C, and D having also obtained 
a decree on their mortgage, brought the property to 
sale in execution of their decree and purchased it 
themselves in Becember 1874. A not having had 
the whole of his mortgage- debt satisfied, instituted a 
suit on the 13th Becember 1879 ag^nst 0 and D , 
and the representatives of J3 (R. having meanwhile 
died and his representatives not joining m the suit), 
to enforce his hen against the moitgaged propeity in 
the hands of C and B , and to recover the share of 
the mortgage-debt still due to himself alone. JSeld 
that A. did not acquire a better right to proceed 
against the propeity by reason of its having come 
into the hands of G. and Z>., nor did O and 2>. take 
subject to a greater burden than the mortgagor him- 
self j and that as A, had allowed his decree against 
the mortgagor to be barred by hmitation, he had lost 
all right to proceed against the property by execution 
weie it in the hands of the mortgagor, and conse- 
quently he could, not be allowed to proceed against it 
by suit merely because it was in the hands of thud 
parties. Rmam Momtazooddeen Mahomed v. Rag 
Coomar JDass, 14 R, L, R, 408 23 W, R,, 187 , and 
Jonmengog MuUigJc'v Dossmoneg JDossee, I. L J2., 7 
Calc.) 714: 9 0, L. R) 353) referred to. CAEiiY 
Nath Beneoeadhya «?. Koonjo Behaey Shaha 

[I. L. B., 9 Calc., 661 

123. — Sale in execu- 

tion of decree, — Purchaser) Right of, — Condition 
against alienation , — Where the holder of a simple 
mortgage-bond obtained only a money-decree on the 
bond, in execution of which the property hypothecated 
in the bond was brought to sale and was purchased 
by him, he could not resist*" a claim to foreclose a 
second mortgage of the property created prior to its 
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E^eet of taking money-decree on mort- 
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attachment and sale in exe^cution of his decree. The 
view of the Full Bench of the Calcutta High Cojjrt m 
Rmam Momtazooddeen Mahomed^, Ragooomar RasS) 
14 R L R ) 408; and the decision m Ramu Naihan 

V. Pubbaraya Mudali) 7 Mad , 229, dissented fiom. 
Meld) further, that the holder of the money- decree 
in this case could not avail himself of a condition 
against alienation contained in his bond to resist the 
foreclosure. Rag ah Ram v Rainee Madho, 5 N. 

W. ) 81) impugned. Khub Chand v Kalian J)as 

[I. L. B., I All., 240 

124. Lease granted by 

obligor) Avoidance of — Sale in execution cf decree , — 
An obligee under a bond giving him a chaige upon 
land who sues for and obtains only a money- decree, 
under which he himself pui chases the land, the sale- 
proceeds being sufficient to discharge the debt, cannot 
fall back on the collateral security for a debt which 
no longer exists. Semhle ) — That even if the sale- 
proceeds were not sufficient to dischai ge the debt, the 
obligee could not, according to the principle laid down 
in Khub Chand v. Kahan RaS) I. L, R., 1 All,) 240, 
avail himself of his collateral security to avoid a lease 
gi anted by the obligor after the date of the bond. 
Bhlwant Singh v Gokaban Peasab 

[I. L. B., 1 AU., 433 

125. > XTsufructuarg 

mortgage — Kxecution of decree on money-bond , — 
Lien — ^A party who had obtained a farming lease for 
a period ot years on the understanding that he was to 
repay himself the amount of a loan made to the lessor 
out of the surplus usufruct of the estate, not being 
satisfied with his security, sued on the bond executed 
by the lessor and obtained a decree, by executing 
which he realised fiom time to time nearly the whole 
sum due Meld that the decree substituted another 
means of recovery for the one previously given, and 
if he chose to recover the greater part of his due 
under a decree which, in the place of his farming 
lease, gave him power to sell the property leased to 
him, he could not letam his former status as well. 
Issue Chundee Sein o. Kbnaeam Ghose 

[14W.B.,46a 

126. — — Money -decree. 

Bale under —Purchaser of property subject to mort- 
gage —Plaintiff and defendant Ho. 6 had mortgages 
over the same property, the mortgage of the latter 
being prior to that of the former. Defendant sued 
for the money covered by the kistbundee, and obtain- 
ed a money-decree, in execution of which the rights 
and mterests of the mortgagor were purchased, after 
notice of plamtiff’s lien by defendant Ho 5, who 
entered into possession. Meld that, under the cir- 
cumstances, the mortgagor’s rights and interests sold 
as above amounted only^to the equity of redemption, 
and the sale did not extinguish plaintiff’s right under 
the subsequent mortgage; and that the purchaser 
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could be entitled to retain possession only in case of 
bis paying off plaintiffs lien Deo Chanb Sahoo 
1?. Teelxjok Sinoh ... 14 W. B., 238 

127, — — Suit for ^osses^ 

Sion by ‘purchaser at sale %n execution of decree on a 
mortgage, against moTcurrari tenure-holdei of later 
date . — At a sale in 1871, in execution of a decree 
upon a mortgage, dated 3id May 1867, A purcnased 
tie naortgaged lands, the existence of a inokurrari 
granted m 1868 having been notified at the sale. 
JSeld that a suit by A, against the mokurrandars for 
possession would not he, the existence of the 'mort- 
gage being no bar to the creation of a subsequent in- 
cumbrance carrying with it the right of possession 
JBmam Movniazooddeen v, Mag Qoomar Doss, 14 B L 
B, 408 . 23 W. M , 187, G-opee Bundhoo Slianira 
M.ohapaiter v Bheenuch Salioo, 12 TF R , 522 , 
Saraioan Rossein v. Shahazadah Golam Mahomed, 
9 W R 3 171 , Gopeenaih Singh v STieo Sahoy Singh, 
t W, R, 815, discussed Kokil Singh v. Deli 
CHU in). Mitteejeet Singh n Ditli Chitnd 

[5 C. li. B., 243 

128. " Bxecuiion of de- 

cree on mortgage — Sale %n execution of moitgage- 
deoree — On the 9th June 1868, A., the mokurraridar 
of a certain mouzah, mortgaged 8 annas of the 
mokurran to J5., and also gave him a dur mokurraii 
lease of the remaining 2 annas On the 26th 
November 1870 A. moitgaged the whole 10 annas 
to C., and on the 14th December 1876 sold a 1- 
anna share of the mokurran to the piedecessor in title 
of the appellants On the 11th June 1877 B ob- 
tained a decree on his mortgage which he assigned to 
the plaintiff, who in execution of the decree sold 6 
annas of the mortgaged property and himself became 
the purchaser On the 2nd August 1877 0. obtain- 
ed a decree upon his moitgage, and m execution 
thereof he sold the remaining 4 annas of the 
mokurran to the plaintiff. Two annas of the 10 
annas share of the mokurran mortgaged to C being 
subject to the dim-mokurran lease to B., the plaintiff 
brought a suit for the rent of the remammg 8 
annas, and in that suit the appellants, who were no 
paities to any of the previous suits, intervened, on the 
giound thc:t the plaintiff was not entitled to the 1- 
aima shaie which had been puicbased by then pre- 
decessor in title on the 14th December 1875. Beld, 
reversing the decision of the Court below, that the 
plaintiff was not entitled as against the appellants to 
the 1-anna share, the subject of the sale of the 4th 
December 1875 , but that if the lower Couit on le- 
mand should find the plaintiff to he in possession of 
such shaie, then a decree for rent should be passed in 
the plaiutiff^s favour, leaving the appellants to take 
any steps which they might he advised Bhgol 
Chand v Kalian Das?, I 3^. B , 1 All, 240, dis- 
appioved of. BCaran Chmider Ghose v Binohundoo 
Bose, 14 B»I/.M, 408 23 W B,, 187, • and Narsidas 
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Jitram v JogleTcar, I L R ,4 Bom., 57, followed 
Mabhtj Singh v Aohraj Singh 

[9 C. li. B., 369 

129. — Money --decree, 

JSffect of sale by mortgagee of mortgaged propei ty 
under — Assignment. — Burchaser at sale in execu- 
tion of decree, Right of — Lien — A mortgaged pro- 
perty to B., who assigned Ins moi tgage to 27 27, under 
an unregistered instrument, assigned his inteiest to 
the plaintiff The plaintiff then obtained a money- 
decree against A. personally and put up the property 
for sale, and it was purchased on tho plaintiff’s be- 
half On going to take possession, the plaintiff was 
successfully obstructed by iV, a person who had 
aheady purchased it at an auction sale in execution 
of a money-decree obtained against A by another 
creditoi The plaintiff having, hefoie the date of 
his deciee, obtained a second assignment duly le- 
gisteied from C., sued upon it, and obtaining a de- 
ciee against the mortgaged propeity, put it up for 
sale, and became the pui chaser m his own name. 
On going to take possession he was obstructed by the 
defendant, who had bought it in execution of a money- 
decree against D , the foimer successful pui chaser 
and obsti uctor jkeld that, although the meie taking 
of a money-decree for a mortgage-debt does not ex- 
tinguish the hen, still, when the mortgagee proceeds 
to satisfy such deciee by the sale of his security, the 
interests of both himself and his judgment debtor m 
the saidsecuiity pass to the auction-piu chaser The 
paiticular nature of the right acquired by the pur- 
chaser at a sale does not depend on the form of the 
decree on which the mortgagee has proceeded to 
satisfy his judgment-debt What the mortgagee 
leally seeks when he pioceeds to sell, whether under 
a deciee foi sale or a simple money deciee, is to obtain 
satisfaction out of his secuiity, — in fact, to onfoice 
his hen ; and although the pi oceediug may he in 
execution of a money-decree only, he cannot letain 
his hen for enfoi cement qud moitgagee, if the debt 
be not discharged by a second sale of the same pro- 
perty JBmam Momtazooddeen Mahomed v Ragcoo- 
mar Doss, 14 B L R , 408 ; Bhugobutty Dossee v. 
Sham a Churn Bose, L L R , 1 Calc , 837 , and 
Ramu Naikan v. Suhbaraya Mudali, 7 Mad , 229, 
followed Khubohand v Kahandas, I. L R , 1 All , 
240, dissented from. Narsibas Jitram v Jog- 
BBKAR . . . I. Ii. B., 4 Bom., 67 

130. Money-decree 

Difference hetmeen execution on money-decree on a 
moitgage and one not on mortoage —Right of pur- 
chaser. — Where a mortgagee is entitled to a personal 
decree against the moitgagor, or Ins lieu, or repre- 
sentative, and takes a mere money-decioc against him 
upon the mortgage, without any direction that the 
amount of the decree Bljall be lecoveied by sale or 
otherwise from the mortgaged property, the mort- 
gagee has novel theless the light tO attach and sell 
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tliat propel ty tinder the money-decree, and such sale 
tiansteis to the purchaser the interest both ot mort- 
gagor and mortgagee in the same manner as if the 
sale had been made undei an express direction in the 
deciee Even though the officer of the Court should 
mention merely the right, title, and mteiest of the 
moitgagor as what is sold, the mteiest of the mort- 
gagee who has promoted the sale passes by way of 
estoppel, although the moitgagee executes no con- 
veyance to the purchasei The only difference in 
execution between a money- decree upon a mortgage 
and one not upon a mortgage is that where the moit- 
gagcd lands are attached undei the former, their sale 
IS deterred until six months oi some other reasonable 
period expires, m order to give the moitgagoi an op- 
portunity to redeem, which he would have m a suit 
toi foreclosuie or redemption. Haei v Lakshmak 
[I. Ii, B., 5 Bom., 614: 

131. Mortgage-deci ee 

— Lien — Sale in execution. — Purchaser — Where 
a mortgagee obtains a decree against his moitgagoi 
for sale of the mortgaged xnoperty to satisfy his debt, 
he cannot sell that property leserving his own rights 
over it, because it is foi the veiy puipose of satisfying 
those lights that the sale is made And if, instead 
of obtaining a deciee for the sale of the mortgaged 
propel ty, the moitgagee obtains only a simple money- 
decree and sells the moitgaged property under it, he 
is precisely in the same position ae far as his own 
interest is concerned. In either case, the puichasei 
at the execution sale takes the property sold free from 
the mortgagee’s lien But where the mortgagee puts 
up the moitgaged property for sale at a time when 
the moitgagor has no longoi any interest in the pro- 
perty, then nothing passes by the sale, and the exe- 
cution-purchaser does not get any benefit from the 
fact that, pievionsly to the sale, the moitgagee had a 
lien on the piopeity Mniani Momtazooddeen Ma- 
homed V Raj Coomar Dass, 14 B L R , 40S , Gopee 
Bundhoo Shantra Mohapattury Kalee Budoo Bo- 
ner jee, 23 W. R ) 338 f RiCnikant Roy^ Rajlcishore 
Deb, 24 W. R ,94 , Khub Chand v. Kalhan Las, 
X. L R , 1 All , 240 , and Lossmoney Losses v. 
Jonmenjoy MullioJc, 1 L R , 3 Calc , 363, discussed 
and explamed. Ramakath Dass u. Bolobam 
Phookuk 

[I. L. B., 7 Calc., 677 : 9 C. L B., 233 

132. Mortgage-decree, 

— Sale in execution.-^Moitgagee^s lien . — A moit- 
gagee who elects to take a money-deciee, and be- 
comes himself the pui chaser of the inoperty mort- 
gaged at a sale in execution of that deciee, may bring 
a suit to enfoice his lien against a person who pur- 
chased the right, title, and interest of* the same debtor 
in tbe same pioperty at a piior sale m execution of a 
prior money-deciee. Lossmoney Losses v, Jonmm- 
joy MulUok, I. L. R,, 3 Calc , overruled, JoK* 

HEKJOY MELLIOK V. DOSSMOKEY DOSSEE 

[I. lu B., 7 Calc., 714 : 9 C. I.. B., 353 


AIOKTGA0E — continued. 

5, SALE OE MORTGAGED PROPERTY— 
continued -> 

(b) Mokey-deceees ok Mom(3cA(im---continued. 

Effect of taking money-decree on mort- 
gage-bond — continued. 

133, Subsequent suit 

by vaortgagee to enfoice his hen on the property 
moi tgaged — The plaintiff, a mortgagee of certain 
specific property, gi\en as security for an advance, 
obtained a money-decree against the representatives 
of his debtor. A third person having a claim against 
the same debtor, seized and attached the specific pro- 
pel ty moitgaged to the plaintiff, and sold it to A., 
who had notice of the plaintiff’s lien The plaintiff 
then brought a suit against .4. and the lepi'^esenta- 
tives of his debtor to have his hen declared and debt 
satisfied Meld that, notwithstanding the plaintiff’s 
pievious money-deciee, he was still entitled to enfoice 
his hen against the piopeity pledged. Rajeiseobb 
Shaw v. Bhadoo Noshoo . I.jL. B., 7 Calc,, 78 

134, — Lurchase by 

mortgagee — K L , a Hindu widow, by deed, ap- 
pointed R. S to be her geneial mookteai, for the 
conduct of ceitam suits in her name, which were 
pending m respect of the estate of hei deceased hus- 
band By this deed, dated September 25th, 1868, 
she covenanted to repay him, witlnn two months of 
the successful teimination of the suits, all moneys 
properly disbursed by bim on her account, &c.,” and 
also to pay him an additional sum as remuneration to 
himself R S. entered on the conduct of her busi- 
ness, and advanced certain moneys on her account ; 
and in October 1859 JST L. executed in Ins favour 
a second deed, by which she mortgaged to him her 
share in the estate oi R JS , deceased, which was m 
the hands of his executors, “ and my decrees, 24 and 
25, m the Zillah Couit, and the decree m the Supieme 
Court, and the light and interest of all the said de- 
crees and all other real and peisonal properties be- 
longing to the said estate.” By a decree of the High 
Couit of 28th July 18G2 in one of the suits brought 
hy K L , the estate of R K was declared to con- 
sist of a shaie of a ceitain talook, of a share of a 
house in Calcutta, and of a ceitam sum of money i 
and Ri L, was declaied to be entitled to one moiety 
theieof K L afterwaids obtained an older for 
possession, and held possession of the said talook until 
August 1866. R S. coiltmued the conduct of R 
L’s business, and advanced moie money on her 
account, in lespect of which, on May 1865, he 
brought a suit against her , and on September 21st, 
1865, obtained a decree in his favour Tinder this 
decree he attached the right, title, and interest of 
K L. in the estate of R. JX ; and on 25th 
June 1866 it was put up for sale, and purchased by 
R. S. himself. In a suit brought by X. L against 
R. S, among other things for an account , — Meld that 
R. S was a trustee for K. L. m respect of her share 
111 the estate of R, JEC , which he had purchased in 
execution of his decree. Kamiki Debi ® Ram- 
liOOHAK SiEKAE . . 5 B Xi. B., 460 

135, — - — Lien of morb* 

gagee on sale of right, title, and interest of morU 
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MOETGAGE — continued, 

6. SALE OF MORTG-AGED PROPERTY— 
continued. 

(h) Money-decrees on M.o'mGcm'BB^continued, 

Effect of taking money-decree on mort- 
gage-bond — continued, 

gagor, — Writ of fi fa, — Furohase at Sheriff s sale 
at inf^tance of mortgagee — Ny M, and (3- borrow- 
ed from B a sum ot R12,000, to secure repayment 
of wb-xeb they executed m her favour a joint and 
several bond in May 1863 for payment of the said 
sum with interest on the 6th May 1864, and also a 
warrant to confess judgment on the bond on the 
27th April 1864. iV., M , and G executed a mort- 
gage, in the English form, of certain property to B , 
purpofting to do so m pursuance of an agreement 
alleged to have been entered into between them and 
B at the time the money was advanced by B in 

1863, but the evidence was not sufficient to show 
that such agreement had been entered into. Under 
a writ Qi.fi. fa issj^^ed pieviously to the mortgage of 

1864, — , on the 23id of Maich 1864, — in a suit 
against M. and B , the Sheriff sold to A , on the 7th 
July 1864, the right, title, and inteiest of M, and K 
in the mortgaged property Assuming that an 
agreement to mortgage had been entered into in 
1863, A had no notice of such agieement. After 
this, a writ of fa. was issued by the Sheriff, at the 
instance of R , m execution of a decree which J5. 
had caused to be entered upon the bond of May 
1863 , and under that wiit the Sheiiffi, on the 22nd 
February 1866, sold the right, title, and interest of 
H , Af, and (?. in the mortgaged piopeity, and Jt. 
became the purchaser. The purchase-money at this 
sale was paid to B , and A entered into possession of 
the property. In a suit by B against A and others 
on the mortgage of the 27th of Apiil 1864, for fore- 
closure or sale of the property, the Court below 
(Pheab, <7.) held that the fi fa. issued on the 
23rd of March 1864, pieviously to the mortgage, 
must be taken to have operated against the share of 
M, and JV. from the date when it was issued ; that 
even if there was an agreement to mortgage, as 
alleged, then, although as agauist iV", Af, and G, 
themselves, a Court of Equity would treat such 
agreement as equivalent to an actual mortgage, yet 
it would not do so as against a pui chaser under the 
fi fa, without notice 5 and that the sale of the 7th 
July 1864, theiefore, passed the shares of M. and N 
to A free of any rights or equities of B Further, 
that the sale by the Sheriff of the 22nd February 
1866, having been effected at the instance of B. for 
the purpose of realising the mortgage-debfc, was 
operative, as between B and A , to pass to A. the 
entire shares of JV, , and Q, m the property free 
of B’s mortgage lien. Held on appeal that no 
agreement to mortgage being established, the sale by 
the Sheriff to A. in 1864 overrode the mortgage to 
R., and passed to A, the shares of Jf. and 27 Held, 
further, that the sale by the Sheriff in 1866 being of 
the right, title, and interest of 27., AT, and G , and 
made at the instance of R., without notice of l^pr 
mortgage, and R. having received the purchase- 
money, which would appear to have been estimated 
on the value of the unencumbered shares, and no 


MOE.'TGl-AGI'B — conimued, 

6 . SALE OF MORTGAGED PROPERTY— 
continued, 

( 5 ) Money DECREES on MomiOckms ^continued. 

Effect of taking money-decree on mort- 
gage-Lond — continued, 

objection having been made to the sale by the mort- 
gagors, who had allowed A, to hold unchallenged 
possession ever since, the entire equitable estate in 
the share of G must be taken to have passed to A. 
A mortgagee is not entitled by means of a mopey- 
decree obtained on a collateral security, such as a 
bond or covenant, to obtain a sale of the equity of 
redemption separately To allow him to do so would 
depiive the mortgagor of a privilege which is an 
equitable incideut of the contract of mortgage,— 
namely, a fan allowance of time to enable him to 
redeem the propeity. BHuao-OBirTTY Dosses 77. 
Shamaohdbn Bose . . I. Ii, R., 1 Calc., 337 

136, Prion tg of 

mortgage, — Sale to enforce hen on land — On the 
16th July 1864 two undivided brotheis executed a 
moitgage of theii*jomt piopeity to the plaintiff for 
R500, and on the 8th Januaiy 1868 they executed 
another mortgage of the same property tor R1,000 
to the defendant, who registered it under Act XX of 
1866. In August 1871 a suit was biought against 
the brothers by the plaintiff on the mortgage of 
1864, and a decree for the sum due was made in 
October 1871, directing that if the sum due was not 
paid within two months the mortgaged property 
should be sold. In March 1872 the property was 
sold in execution of the above-mentioned decree and 
bought by the praintiff, who was duly put into pos- 
session. In 1871 a suit was brought against the 
biotheis on the mortgage of 1868 by tbe defendant; 
a decree was made similar to that m tbe above-men- 
tioned suit, a sale of propeity was had, and it was 
bought by tbe defendant The plaintiff was there- 
upon dispossessed and lef erred to a regulai suit, and 
the defendant was put into possession. This suit 
was then brought by the plaintiff, the first mortgagee 
and purchaser, to eject the defendant, the second 
mortgagee and purchaser, and the lower Appellate 
Court making a deciee m favour of the plaintiff the 
defendant filed this second appeal Held that the 
plaintiff havmg bought the lights and interests of 
the moitgagois under a sale held prior to the sale to 
the defendant, the mortgagors had no right or inter- 
est to sell to defendant ; but that as the purchase by 
plaintiff was subject to the mortgage to the defend- 
ant, and as defendant was not a party to plaintiff^s 
mortgage suit, defendant's right as mortgagee was 
not affected by the sale to the plaintiff, though 
effect could not he given to that right in the present 
suit. Yeneatanaeasammah n Ramiah 

[1. Ii. B., 2 Mad., 108 

(e) Purchasers. 

137 , Effect of ^BlB.-^Mortgaged 

property sold subjpect to %ight to redeem — Purchase 
as agent, — When mortgaged property is sold at 
auction subject to a mortgagor's right to redeem, 
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6. SALE OP MOETGAGED PROPERTY— ^ 
continued, 

(c) Ptjeohasees — continued^ 

Effect of BSilQ— continued, 
tlie mortgagor’s equities follow the property even 
when it turns out that the purchaser bought as 
agent, and not as principal. Munsooe Ali Khan 
V. Ojoodhya Ram Khan • , 8 W. R., 399 

138. JPriority of debt 

on sale after hypothecation — Laud subsequently 
sold IS liable f oi a debt for which the land was pre- 
viously hypothecated. Sahaq-opa Chaeiyae d 
Rtjthna Mhdahi . . . .5 Mad., 457 

139, — Lien — L.%ghtof 

purchaser, — Pui chase by mortgagee — A, being in- 
debted to JB , bound himself by deed not to ahenate 
his rights in ceitain piopeity until his debt to B, was 
satished , if he did alienate, provision was made for a 
decree to issue and to be executed. A, subsequently 
gave aputniof the propeity to C, After the creation 
of the putm, B obtained and executed the decree 
provided for in the deed between himself and A , and 
purchased in execution the light of A, m the pro- 
perty, and afterwards sold the same rights to the 
plaintiff. BLeld that, m a suit against Q to set aside 
the putm, the plaintiff had no right to set it aside, it 
having been cieated piior to his purchase fiom R,, 
and the lien possessed by B had not passed to him 
Eeskine Dhhn Kishen Spin . 8 W. B., 291 

SooNBY Ram Mabwaebb n, Byjnath Kooeb 

[10 W. R., 88 

Bee SotrjHABEB Coomae v, Rameshttb Panda. 

Rame SHITE Panda v Soujhaeeb Coomae 

[4 W. R., 32 

140. Bffect of sub- 

sequent mortgage, — Merger — A creditor holding a 
mortgage on the lands of his debtor does not neces- 
sarily surrender that mortgage, or lower its pnoiity, 
by taking a subsequent mortgage, including the 
same lands with other lands, for the same debt 
Whether the earlier mortgage becomes merged and 
extinguished oi not is a question of intention. 
Golitknath Missee V Lalla Pebm Lad 

[I. L. B., 3 Calc., 307 

141, Salem execution 

of decree — Bur chase subject to mortgage securities 
— JSximguishmenf of hen on purchase by mortgagee, 

I — Defendant 3Sio. 1 (G C.), on 9th August 1863, 
* borrowed money from plaintiff upon a bond, hypo- 
thecating property by way of simple mortgage. On 
27th August 1867, he executed a similar mstiument 
in favour of defendant No 2 (G. R ) on a further 
loan. On 13th May 1867, he executed a second bond 
in favour of plaintiff for the amount (principal and 
mterest) due under the first bond. On 29th May 
1869, plaintiff obtained a decree against defendant 
No 1 for the money due under the bond of 13th 
May 1867, and on 30th July 1870 defendant No. 2 
(G. R ) also obtained a decj;ee upoji his bond against 
the said debtor. In execution of plaintiff’s decree, 
the property waa sold and purchased by decree- 


MOBTGAGB— 

5 SALE OF MORTGAGED PROPERTY— 
continued, 

(c) PuECHASBES — continued, 

RIffeet of sale ^continued. 

holciei on 25th August 1^70 After this G. B, also 
executed his decree and attached thepioperty, which, 
notwithstanding plaintiff’s objection, was puWp to 
sale and purchased by G. R , who obtained posses- 
sion Plamtiff sued to have the sale to the latter set 
aside and his own purchase upheld. Meld that 
plaintiff, on puichasmg at the sale in execution, took 
subject to the defendant’s security to this extent; that 
the defendant by paying off the prior debt might 
establish his own security. Meld that the question 
whether plaintiff’s fiist security was extinguiC'hed by 
his taking a second security, covering the original debt 
with interest, would depend upon the intention of the 
parties, which, in this case, was shown by the original 
bond having remained in the possession ot the creditor. 
Gopeb Bundhoo Shan tea Mohapatthe is Kadeb 
Pttdo Baneejee . • 23 W. R., 338 

142. Mxtinction of 

charge, — Intention of parties, — Presumption, — 
Whether a mortgage, paid off, has been kept alive or 
extinguished, depends upon the intention of the 
parties 5 the mere fact that it has been paid off not 
deciding the question whether or not it has been 
extinguished Express declaration of intention will 
cause either the one result or the other, and in the 
absence of such expression tho intention may he 
inferred, either one way or the other. A lender of 
money upon a mortgage, which, however, having been 
made by a person not having authority to chaigc the 
greatei part of the property included in it, was to 
that extent invalid, rehed upon a charge effected in 
a piior paid-off mortgage to another mortgagee of 
the same pi operty. The balance due foi the prior 
mortgage-debt had been paid out of the money 
advanced on the later, and the piior instrument had 
come into the possession of the piesent moitgagee. 
JECeld that it must be piesumed, 111 the absence of 
any expression of intention to the contiaiy, that the 
boriower, who claimed to be the owner of the 
property which he attempted to charge, intended that 
the money should he applied in paying off and extin- 
guishing the prioi moitgage, there being no mterme- 
diate incumbrance. It being also presumable that 
the lender lent the money upon the secuiity of the 
later mortgage, he did not become entitled to an addi- 
tional seemuty merely because that w^ich he had 
taken had thus proved invalid in pait. Meld, there- 
fore, that the prior mortgage had been extinguished. 
Mohesh Lad t> Bawan Das 

[I. Ii. R., 9 Calc., 961 : 13 C. Ii. R„ 221 
Ii, R., 10 I. A., 62 

143. — — — PiDo mortgages 

to same mortgagee.^Merger of first mortgage , — 
Intention, — Decree on second mortgage — Other 
mortgagees not made parties to suit — Purchaser 
ati auction sale •-^Priority -—Suit by purchaser for 
possession, — Bight of^pther mortgagees to redeem,-^ 
Porm of decree,-^On the 15th of July 1870 certain 
lands were mortgaged by their owners (8, and hm 
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6. SALE OP MORTGAGED PROPERTY— 

• continued 

(c) PUECHASERS— 

EjGEect of sale — continued * 

eons) to JS„ with possessioni under a registered moit- 
gage On the 11th of June 1871 the same lands were 
mort^ged without possession to the defendant j on 
the 10th of June 1873, a second mortgage, pur- 
porting to give possession, was executed to E" ; 
on the 12th of Jtine 1873 a second mortgage, also 
pnrpoitmg to give possession, was passed to the 
defendant, on the 15th of November 1877 JBT 
obtained a decree against the moitgagors upon his 
mortgage of 10th June 1873, and sold the lands, 
which Were pui chased by the plaintiff. The plaintiff 
sought to obtain possession, but was obstructed by 
the defendant. He thereupon brought this suit. 
The defendant contended that he h^ not been a 
party to the suit by JET., and was entitled to pos- 
session, and offered ^ pay to the plaintiff the amount 
of his purchase-money, or to vacate the lands on 
satisfaction of his own mortgage hen. Seld that the 
question whether M^s mortgage of the 15th July 
1870 was to be regarded as merged in his second 
mortgage of 10th June 1873, so as to deprive him of 
priority of title over the defendant, depended on the 
intention of the parties to the said mortgage, and 
there was nothing in the second mortgage-deed to 
show an intention to forego the benefft of the secu- 
rity created by the prior mortgage-deed of 15th July 
1870, which was neither given up to the mortgagor, 
nor cancelled at the time, hut remained with S 
until handed over to the plaintiff ivith the othei title- 
deeds IJndei these ciicuinstances the deciee passed 
on the 15th November 1877 conferied an absolute 
title on the plaintiff, who purchased at the auction^ 
sale free from all incumhiances created by tbe mort- 
gagor subsequent to the mortgage of 15th July 1870, 
The defendant, howevei, not having been made a 
party to suit to enforce his security, did not 
lose his right of redemption, which still remained to 
him. The plaintiff, therefore, purchased the pioperty 
subject to tb^defendanff s right of redemption. The 
High Court passed a decree oideiing the defendant to 
deliver up possession to the plaintiff, hut that he (the 
defendant) should he at liberty to redeem by payment 
to tbe plaintiff within six months of the amount 
which would he due on the mortgage of the 15th July 
1870, if the same had remained unaffected by the 
mortgage of 10th June 1873, or, in default, should 
remain for e7er foreclosed Dullabhe as Detch and 

Lakshhandas Saeupchand 

[I. Ii, R,, 10 Bom., 88 

144, Merger of 

right of suit ii'pon a mortgage %n a subsequent decree 
thereon — Questions as to execution between parties 
to a suit — Act XXIIl of 1861, s, 11 , — Upon a 
mortgage of land made little less than sixty years 
before the present suit, a deciee followed in 1825 to 
the effect that an account having been taken <af 
what was due on the mortgage^r the moitgagor might 
at any time make a tender of such mortgage-money 
with inteiest up to date, and xequire that the land 
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5. SALE OP MOIiTGAGED PROPERTY— 
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(c) PuEOHASBRS — continued. 

Effect of sale — continued 

should be restored The plaintiff, repiesentmg the 
interest of the original moitgagor, sued for redemp- 
tion of the moitgage, treating the above decree as 
regulating the rights of the parties fiom the time 
when it was made. Meld that the right of the 
plaintiff was a light to execute the above decree, 
subject to the law of limitation, and not a light to 
obtam a deciee for redemption and possession, the 
law also providing that questions between the parties 
to a suit 1 elating to execution of decree must he 
determined by the older of the Court executing it. 
Haei Ravji Chipltjneae 13, SnAPiTEJi Hoemasji 
Shep . , , . I. It. R., 10 Bom., 461 

145. First mortgage 

paid off by thii d mortgagee in ignorance of second 
mortgage — Registration — Notice — Intention to 
Iceep alive first mortgage pi esmned — S mortgaged 
land to P B, subsequently obtained a decree, by 
consent, against , creating a charge on the same 
and other land, and registered the decree. A,, in 
Ignorance of B *s decree, paid off P ^s mortgage, hut 
took no assignment thereof, and took a moitgage 
from 8 of all the land covered by B.*s decree In a ^ 
suit by B against 8, and d. to enforee payment of 

his mortgage-debt, — Meld that A , not having had j 
notice of B '5j|(|^|^jgas^entitled to stand aj tot ^ -- 
incumbrance^ in res”t of the money paid to dis- 
charge P ’iff Mortgage, and that, even if legistration 
was le gal wi^feice. an intention to keep alive P mort- ^ 
gaainvas to be piesumed in favour of -4 , in accord- 
-"Slroe with the ruling of the Privy Council in Oohul 
Moss Qopal Moss v. Rambux Beochand, L, JR , 11 
I A , 126, GAN&ADHAEA V SlTAEAMA ' 

[I. Ii. R., 8 Mad., 246 ( 

146. Condition against ' 

alienation — Lis pendens — The piopiietor of ceitam 
imn\oveable piopeity mortgaged it in July 1875 to 

K , and m September 1875 to L In Octobei 1878 
he sold the property to K, In Novembei 1878 L, 
obtained a decree on his mortgage-bond for the sale 
of the pioperty The suit in which L, obtained this 
decree was pending when the property was sold to 
K K sued L to have the property declared exempt 
from hahiiity to sale in the execution of L ^s decree, 
on the ground that the mortgage to L was invalid, 
it having been made in bieach of a condition con- 
tained, xo K*s mortgage-bond that the mortgagor 
would not alienate the pioperty until the mortgage- 
debt had been paid Meld that the pui chase by K, 
of the equity of redemptiou did not extinguish his 
security, it being his intention to keep it alive ; and 
that the purchase of the property by K, while Lfs 
suit was pending did not prevent K, from contesting 
the validity of X ^s mortgage, so fax as it affected him, 
on the ground that it was an infringement of the 
stipulation in the opntiactjietween himaud the mort- 
gagor. Laoemin Naeain X! Koteshae Nate 

[I. Ii. R., 2 AIL, 826 
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6. SALE OE MORTaAGED PROPERTY— ^ 
continued. 

(g) Puechasbrs — continued^ 

147, BigMs of parties on sale. — 

JPnor and puisne moj tgagee — Purchase hy prior 
mortgagee of eiuity of redemption at a Court sale . — 
Bmdenee of intention to Tceep mortgage alive — 
Where a prior moi tgagee pui chased the equity of re- 
demption at a Couit sale, — JBCeld^ following the Fall 
Bench ruling m Mulchand Kuber y Lallu Triham, 
X. h E >6 Bom , 404i that in a contest between him- 
self and a puisne mortgagee he was entitled to fall 
back upon his oiiginal mortgage and to retain pos- 
session until his moitgage was paid off Geneially, 
shght evidence will suffice to show that the prior 
moi tgagee intended to retain the benefit of his moit- 
gage The fact that the moitgage-deed lemanis with 
the mortgagee who purchases, is evidence that, he 
intends to retain the benefit of his mortgage Shan- 
tapa V. Babapa . . I. li. B., 6 Bom., 661 

143 , ■ M l I Sale under 

second of tioo mortgages. — Bayment under order of 
Court without jurisdiction by purchaser to first mort- 
gagee — Extinguishment of mortgage hen. — Where 
the former of two mortgagees, to whom a certain per- 
son hypothecates his estates, accepts from the auction- 
purchaser, who buys a portion of the estates when 
they aie sold on foieclosuro of the second mortgage, 
a sum of money assessed by a Civil Couxt as the 
equivalent of the former mortgagee’s prior charge 
on the estates, no successor of the former mortgagee 
Can agam piocccd to sell up the estates, oven though 
the Court which assessed the money-value of the 
charge on the estates may not have, had the 3 uiis- 
diction to do so foi in accepting the money, the for- 
mer mortgagee leleased the estate from all further 
liability under his bond. Janeeb Peeshad u. Ajoo- 
EHYA Doss ... 25 W. B., 257 

149, - - Purchase by 

fit si mortgagee after second mortgage. — Set-off of 
first moitgage against purchase-money, — Priority , — 
If the first mortgagee purchases the property mort- 
gaged after a second mortgage ls created upon it, he 
does not thereby lose the benefit of his first mort- 
gage if the money due under the first moitgage be 
set off against the consideration of the sale Accord- 
ingly, where a second moi tgagee obtained a decree 
upon his mortgage subsequently to a sale of the 
mortgaged property to the fiist mortgagee, who had 
been allowed to set off the money due to him on his 
mortgage against the consideration, the latter is en- 
titled, as against the auction-purchaser at the sale in 
execution of the decree, to priority in regard to his 
mortgage. Bissbjt Doss Sing-h v. Shbo Peeshau 
SiiraH . . . . . 6 C, Ii. B., 29 

150, — — Pi rst and second 

mortgages* — Assignment by mortgagee. — Eights of 
assignees — In March 1865 the proprietors of a cer- 
tain share in a certain village mortgaged the share 
to JK., giving him possession of the share, and stipu- 
lating that the mortgagee should take the profits of 
the share in lieu of interest, 3nd thiJfc the moitgage 

in 
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6. SALE OF MORTGAGED PROPERTY— 
continued. 

(c) Pueohasees— 

Bights of parties on sAX^--continued. 
should he redeemed on payment of the principal sum 
without interest In Ap.^il 1865 E mortgaged his 
rights and interests under the mortgage of Maich 
1865 to S f letaimng possession of the shaie? In 
Februaiy 1869 the propnetors of the share again 
moitgaged it to E for a further loan. Under this 
moitgage E. was entitled to take the profits of the 
shaie in lieu of interest, and the mortgage was le- 
deemable on payment both of the principal sum due 
theieunder and of that due under the mortgage of 
Maich 1865, without mteiest, or the mortgagois 
were entitled to ledeem a certain poition of the^ share 
on payment of a pioportionate amount of such sums, 
without inteiest, on a particular day in any year. 
In August 1872 8 obtained a dccioe on the moit- 
gage of April 1865, diiecting the sale of B ^s rights 
and interests under the moitgage^of Maich 1865 in 
satisfaction of ,such deciee. In May 1874 E as- 
signed by sale to N. his lights and interests under 
the mortgage of February 1869, retaining possession 
of the shaie. In April 1877 E.^s rights and in- 
terests under the mortgage of March 1865 weio 
sold 111 execution of the decree of August 1872, and 
were pui chased by S, who obtained possession of the 
share, ICeld^ in a suit by 27. against 8. to obtain 
possession of the share m viitue of the assignment of 
May 1874, that, under the circumstances of the 
case, 8. was entitled as against N to the possession 
of the share as first moxtgagoo. Sahai Panbey 
ShamNaeaie . . I. Ii. E., 2 All., 142 

161, — - Ptrst and second 

mortgagees — Purchase of mortgaged property by 
first mortgagee. — The fiist mortgagee of ceitam pro- 
perty purchased it at an execution sale. The second 
moi tgagee of such property subsequently sued the 
moitgagoi and the fiist mortgagee to enforce Ins 
moi tpge by the sale of such property. Reid that 
the first moi tgagee was entitled to resist such sale, 
by virtue of being the first mortgagee, until his 
moitgage-debt was satisfied, and the fact that he 
had purchased the piopeity mortgaged to him did 
not extinguish his mortgage, which must be held to 
subsist for his benefit. Gaya Prasad v. Salih Pra- 
sad, I L R., 5 682, followed. HaeI^ASAPu. 

Bhagwait Das , . I. L. B., 4 All., 196 

152. - — — - First <9,nd second 

mortgagees, — Purchase of mortgaged property by 
mortgagee. — G., the mortgagee of certain property, 
having purchased a portion thereof, sued (iXthe mort- 
gagor ; (li) P , to whom another portion of such pro- 
perty had been mortgaged before such property had 
boon mortgaged to G., and wlio had purchased such 
portion subsequently to the mortgage of such pro- 
perty to 0. and G.^s purchase , and (lii) M,, who had 
purchased a third portion of such property subse- 
(juently to G *s purchase, for the enforcement of his 
hen’ on such property Reid by Stfaet, O, J',, 
OIiBEXBEd, J., and So&aight, J (Pbaeson, J., 

6 K 
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6. SALE OP MOETOAGED PEOPEETY— 
continued^ 

(c) PuECHASEES — Continued^ 

Higb-ts of parties on sale— 
dissenting), that, inasmuch as it was the manifest in- 
tention of JP to keep his ir?cumhrance alive, and for 
Ms benefit to do so, P purchase did not extinguish 
his incumbrance, and he was entitled, as prior incum- 
brancer, to resist Q/s claim to bring to sale the por- 
of the mortgaged properly purchased by him 
mu, also, by Oldeield, P, and Steaight, J, 
pspsoN, dissenting), that &, notwithstanding 
he had purchased a portion of the mortgaged pro- 
perty, might throw the whole burden of his mort- 
gage-debt on the portions of the mortgaged property 
m th^mortgagor^s possession and in possession, 
but he could not have thrown it on the portion of 
such property m possession. Gaxa Peasap 
oAXiiE Peasap* Oaxa JE^asad Oata Peasap 
[1 L. E., 3 AU., 682 


153. 


Condition 


(gainst aUenatwn and second mortgagees — 

PnrcTiasely mortgagee of mortgaged propeHy.—A 
transfer of mortgaged property mbreaehof a condition 
against alienation is vahd except in so far as it en- 
croaches upon the right of the mortgagee, and. with 
this reservation, such a condition does not bind the pro- 
so as to prevent the acquisition of a valid title 
by the tiansferee. Channiy. Thahur Das 1 Z » 
Ciffirad V. SalgoUnd, 1. Z. S., 1 All’, 
Tif V. KotesTiar Nath. I. Z. 

^/^l> S26, observed on. A mortgage is not ex- 
tinguished by the purchase of the mortgaged pro- 
perty by the mortpgee, hut subsists after the iur- 
chase, when it is the manifest intention of the mort- 
the mortgage alive, or it is for his 
i H S Saltk Prasad, L 

Mudab, 7 Mad 239, followed It is not absolutely 
necessary for the tot mortgagee of property, when 
suing to enforce his mortgage, to m^e the secoS 
mortgagee a party to the suit. If the second mort- 
gagee is not made a party to the suit, he is not bound 
by the decree which the tot mortgagee mav obtSn 
for the sale of the property, hut can redeem the 
property before it is sold; b4 if he does Xelem 
and the property IS sold in execution of the decree’ 
his mortgage wil be defeated, unless he <^n show 
some fraud or collusion which would entitle hiTYt 4 -^ 
defeat the fiist mortgage or to h^e o 

his own ^ The ruling of Tuenee J in 5 

V NaUan Das. L x" E. i dS; fe^fowef*"”^ 
July 1874 a usufructuary mortgage of certein im 
moveable property was made to X.® In Julv 1R7?1’ 
portion of snob property was again mtoSal^E 
The instrument of mortgage on this occasiL con Wd 
a condition gainst ahenation. In Jnly ISWto 

i877\r2f ^ mortgaged to N. In October 
1877 it was again mortgaged to D. N. sued the 

mortgagor sold the pronto E. ifsa^S 
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~ 5, SALE OP MOETGAOED PEOPEETY— 
cojitinued, ' 

(c) PtTKOHASEES — continued, 

Higlits of parties on sale — continued. 

Ins moitgages of July 1875 and October 1877, D. 
did not offer to redeem mortgage, and on the 
20th November 1880 the property was put up for sale 
m execution of l^,^s decree objection to the sale 
havmg been previously disallowed), and was purchased 
by A, D., who was still in possession under his mort- 
gage of July 1874, then sued A, for a declaration of 
his propnetary right to the property, claiming by 
virtue of bis mortgages and the sale of October 
1879 Meld, applying the rules stated above, that 
N,s mortgage of July 1877 could not affect 
right under his mortgage of July 1876, but M took 
subject to such mortgage, nor could the auction- sale 
of the 20th November 1880, which took place in 
enforcement of M *s mortgage, affect D/tf prior mort- 
gages , and therefore the condition against alienation 
made favour had no prejudicial effect on the 

right of A, under his auction-purchase . that the 
pui chase by J), qf October 1879 did not extinguish 
nis prior mortgages, but such moitgages were still 
subsisting, and A, purchased subject to them that 
there having been no fraud or collusion on M/s part, 
^.^must be held to have purchased subject oiilv-^ 

D. ^ prior mortgages and not subject to imvtk 
of October 1877. Beld also that, as D.V purclu 
of October 1879 was made without N. having haa 
opportunity of redeeming D/o prior mortgages, 
subject to N.V mortgage of July 
1877, and therefore could not deprive A, oJt what he 
had purchased at the auction-sale of the 20th Novora- 
ber 1880. Meld, therefore, that all the relief that D, 
was entitled to was a declaiation that, as prior mort- . 
gagee under the mortgages of July 1874 and July 
1875 he was entitled, as against A,, to retain posses- 
sion of the property, until such mortgages weie 
satisfied. Aei Hasan v* Dhikia 

[I. Ii. R., 4 AIL, 618 

164. 


~~ — Mirst und second 

mortgages, — Jpagmeni hy •purchaser of mortgaged 
o/ first mortgage, — Might of purchaser to 
benefits of first mortgage ^MigU of second mortgagee 
to bring to sale mortgaged property pur- 

chasers of the equity of redemption of land which had 
been mortgaged m 1866 and 1874 to different persons, 
paid off the prior mortgage. The second mortgagee 
sued to bring the property to sale m satisfaction of 
his mortgage. Meld that the prior mortgage was 
not extinguished, and that the purchasers of the 
equity of ledemption had, by paying off that mort- 
gage, acquired an equitable right to ^ta/benefit^ 
which they could use against the sectMidmn^fflfer 
^okaUas Copaldas v, Mmanmal MremsuJchdas, I, 
*?* 1035, followed, jper Oepeieep, 

(Mahmood, tT", dissenting), that the prior mort- 
gage afforded a defence against the claim of the 
second mort^gee seeking to bring the property to sale.*^ 
Cokaldas Qopaldas v. Muranmal Mremsuhhdas, 

T followed. JPer Mahmood, 

that the lulmg of the Piivy Council in QokaUas 



{ 3937 } 


BiaBST OF CASES, 


( 3938 ) 


MORTGAGES — continued^ 

5, SALE OF MORTGAGED FROPERTY-a 
continued, 

(c) PtJECHASEES — continued. 

Rights of parties on sale — continued,, 
Gopaldas v. JPumnmal Fremsukhdas, I, L, JS., 10 
Calc , 1035, did not go beyond laying down the pro- 
position that when the purchaser ot the equity of 
redemption pays off a prior mortgage, which carries 
with it the light of possession of the mortgaged pro- 
perty, the mortgage is not extinguished for all pur- 
poses, but such pui chaser, acquiring the benefits of 
the usufructuary mortgage, is entitled to remain in 
possession, and can successfully resist a suit by a 
subsequent usufructuary mortgagee seeking to disturb 
such possession Also ^er Mahmood, J , that al- 
though the persons who had paid off the prior mort- 
gage were entitled to claim its benefits, they could 
not be understood to have acquired rights gi eater than 
those which the piior mortgagee himself possessed; 
that as holders of the equity of ledemption they could 
not resist the suit which aimed at enfoicing a valid 
security, and, as persons entitled to the benefits of the 
prior mortgage, they were at best in the position 
of assignees of that mortgage j that the union of the 
two capacities could not confer upon them rights 
higher than those which the mortgage they had paid 
off created , that a puisne incumbrancer is not pre- 
vented by the mere fact of the existence of a prior 
moitgage from enforcing his security without paying 
off the piior mortgage so long as such enforcement 
does not clash with the right secured by the piior 
mortgage; and that therefore the purchaser of the 
equity of redemption held that right subject to the 
plaintiff’s mortgage of 1874, and the fact of their 
having redeemed the prior mortgage did not place 
the equity of redemption on a better footing, though 
it entitled them to the benefits of that mortgage 
secured to them m the same manner as to the original 
mortgagee whose rights they had acquired by sub- 
rogation. Qa^a Frasad v. Sahk Froiad, X, L, JB., 
5 All,, 682, Ramu Xfaikan v. Subbaraya Mudali, 7 
Mad,, 229 , and Mul Chand Kuber v Lallu Trikam, 
X L, JK., 6 Bom,, 40d, referred to. Sirbadh Rai « 
Raghttkath Peasad * I, Ii. R., 7 AIL, 668 

y 165. — — ' First and second 

mortgages, — Payment by purchaser of mortgaged 
property of first mortgage, — Right of purchaser to 
benefits of first mortgage ^Right of second mort- 
gagee to bring to sale mortgaged property — Regis- 
ter ed and unregistered instruments,-^ Optional and 
compulsory regutrahon,—Aot XIX of 1877, s 50. — 
At a sale in execution of a decree, J, purchased cer- 
tain property which was at that time subject to two 
mortgages,-~the fiist under an unregisteied deed in 
favour of M and dated in 1872, and the second under 
a registered deed m favour of L. and dated in 1880 
The registration of both deeds was optional, the 
former under Act VIII of 1871, and the latter 
under Act III of 1877. f. subsequently satisfied the 
mortgage under the registered deed of 1880, which 
was delivered to him M then brought a suit to re- 
cover the money due to him uude^ the mortgage-deed 
of 1873 by sale of the mortgaged property. Meld 

III 


MORTGAGE— 

0, SALE OF MORTGAGED PROPERTY— 

continued, 

(<?) PuECHASBES — continued. 

Rights of parties on bbIq— continued. 

hyOLDBiELD, tLjthat, applying the rule laid down by 
the Privy Council in Q3kaldas Gopaldas v. Furna- 
mal Fremsukhdas, X,L R ,10 Calc , 1035, J", having 
paid off the mortgage under the legistered deed of 
1880, should have the benefits of that mortgage, and 
was entitled to set up the deed which he held against 
the unregistered deed of 1872, against which, under 
section 50 of the Registiation Act (III of 1877), 
it wmuld take effect, as legards the piopeity com- 
prised in it Bachman X)as v. Dip Chand, I, Xj R,, 

2 All., 851, referred to. Fer Mahmood, J., that the 
word ** unregistered ” in section 60 of the iTegistra- 
tion Act must, lu leference to the circumstances of 
the piesent case, be read as '^not registered under 
Act VIII of 1871,” and that, so reading the section, 
the registered mortgage-deed ot 1880 was entitled to 
priority ovei the unregistered m-^itgage-deed of 1872. 
Bachman Das v. Dip Chand, I B R ,2 All , 851 ; 
and 8ri Ram v. Bhagiraih Bal, I B R., 4 All , 227, 
distinguished. Also per Mahmood, J , that the posi- 
tion of J, hy reason of his having paid off the regis- 
tered mortgage of 1880 could at best be that of an 
assignee of that mortgage having piioiity ovei the 
mortgage-deed on which the plaintiff was suing ; that 
such priority could not enable him to place the equity 
of ledemptiou upon a higher footing than it would 
have been had he not paid off the registered mort- 
gage of 1880 ; and that, as a consequence, the sale of 
the property in enforcement of the moitgage of 1872 
should he allowed to take place, hut subject to the 
rights of priority which J. had acquired by reason of 
his having paid off the registered mortgage of 1880. 
Sirhadh Rai y, Raghunath Frasad, I, L B , 7 All,, 
568 , and Gokaldas Gopaldas v. Furanmal Frem- 
sukhdas, X B R, 10 Calc,, 1035, referred to. Janki 
Peasad iJ, Matjuangui Dbbia 

[1. Jj. R., 7 AU., 577 

. 1 . - First and second 

mortgages. — Fayment by purchaser of mortgaged 
property of first mortgage. — Right of second mort- 
gagee to bring tos ale mortgaged property subject to 
first mortgage — In 1874 a plot of land. No. Ill, 
which 1866 had been moitgaged to B,, was with 
other property mortgaged to R, In 1878 ihe equity 
of redemption in plot No 111 was purchased hy J., 
who paid off the mortgage of 1866. R, brought 
a suit against J, to bring to sale the whole of the 
property included in the mortgage of 1874. The 
Court of first instance decreed the claim in part, ex- 
empting from the decree plot No. Ill, on the giound 
that the defendant, hy reason of having purchased 
the equity of redemption in that plot and having 
paid off the mortgage of 1866, stood in the position 
of a first mortgagee of that plot, and his mortgage had 
priority over the plaintiff’s mortgage of 1S74. The 
Full Bench modified the decree of the Court of first ^ 
distance hy inserting after tbe words " land No. Ill 
be exempted from ,i,the hypothecation lien ” the 
words ''m that property the inteiest of the plaintiff 

6 K 2 
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MOKTQAGB- eontinuei 

5. SALE OF MORTGAGED PEOPERTYrr 

conHnued. 

“ {e) PxJECHASEBS— 

Bigh-ts of parties on sal^'-contmued, 

as second mortgagee only to be sold.” Per 

that the second mortg^ee could not hrmg t 
land to sale so as to oust the first t 

mortgage was usufructuary, “d get nd of the tot 
mortgage without satisfying it ; hut that ^ 

right to sell such interest as ^6 9°^ ^®i 
moitgagee. Per Stbai&ht, X, that the plaintiff 
was Entitled to bring to sale the P'-OP®’^? 

Mm under his mortgage of 1874, subject to the 
lights existing in favour of the first mortgagee of 
1866 . in other woids, that a purchaser at a sale in 
execution of the decree would have no fnrt^f’ 
tlian a right to take the property subject to the right 
of the first mortgagee to possession of t^ proper y 
included in his instrument, 

Tinder that instrument, so long as it enured. KAGHxr 
BATH PEASAD r. JuBAWAl. Ra^ ^ 

► Purchase hy first 


-- 

mortgagee —RigU of, as against a 
A pnor mortgagee, having pnichased, may still use 
L^mortgagehs a shield against the claims of suhse- 
Sermorfgagees. Ramu Naikak « ^UABAgA 
MUDAEI ■ • • • . * •> 

. Sale subject to 


J^fgage -Frxor mortgagereaeemjL-':UaMiiyof 
tmrc/iaser — S. moitgaged his land to m 1875, 
toen to M m 1879, and then sold it to K in ordei 
to pay off the mortgage to B. The purchase-money 
was paid to S., but Z took no steps to keep B s 
Mortgage outstanding Seld that Z could not 
use B ’s mortgage as a shield against M. Ebiskna 
EPPPi 0 Muttu 7 127 


i 

111^ 


MOBTGA GB -continued. 

<6 SALE OF MORTGAGED PROPERTY— 

continued 

(c) Ptjeohasees— 

Rights of parties on sale— cowiJmMec? 

sequently sued M, to enforce Ins san- mortgage, an 
obtaining a deciee, placed an attachment on tl 
house, which attachment, however, was lainoved < ^ 
the application of the defendant’s 
tiff now sued to establish his right to levy tb 
amount due on his san-mortgage. He ctoed pr| 
ority to the defendant on the authority of Toulmin f 
Steere, 3 M&r , 510, where it was held that a purchase! 
of the equity of redemption could not set up a pi 102 
moitgage of his own against subsequent incnmbiancc 
of which he had notice B.eld that the intention of th^ 
defendant’s father when purchasing the equity 0 
redemption having been to retain the henetit of al 
bis rights, his son, the defendant, might properl; 
require the redemption of his first moitgage as th 
' condition of the plaintiff’s enforcing the decree upo 
Ins mortgage against the property A inortga^ 
purchasing the equity of redemption may indicate h: 
intention to keep hw charge upon the pioperty alx\ 
otherwise than by express woids Per Wbsi?, 

The successive charges created by the owner of a 
estate may be regarded as fractions of the ownershi 
which embraces the aggregate of advantages that ca 
be diawn from it Pach charge in its turn const 
tutes a deduction from the original aggregate, an 
the nominal ownership may itself then be reduced 1 
a small frection of what it once was. Still, be 
small or great, it is a possible object of sale 01 pu 
chase, and there is no giound or reason toi stwin^ 
that an incumbrancer who is already owner of one 
fiaction of the property may not buy this other fiac- 
tion without forfeiting the fonnei fraction in favour 
of other fractional owneis in the remainder left after 
deduction of his prior share. Mxjeohane Ketbebj?. 
Laelxt Teikam . , I. Ii. B., 6 Bom., 404: 


— Pond fide pur- 
chase of nronerty subject to mortgage without notice 
after mortgaging his property to .B., conveyed 
it by sale as unmeumbered to (7, who took proceed- 
ings against the mortgagor, and obtained a decree 
fo? possession. Meantime B. brought a suit upon 
his mortgage, and obtained a decree under which he 
sold the property to D P then sued D for posses- 
sion. Meld that the Judge was right in finding that 
the defendant, being a bond fide purchaser for value 
without notice, was entitled to hold the property as 
ao-ainstthetJlaintiff. Mahomeb Ashette v Ktteebm 



Purchase of 


eamiy of redemption by first mortgageee---Prio<nty 
J^Noiice --Merger, --On the 20th of August 1870, 
M the owner of a house in Gujarat, mortgaged 
it to the defendant’s father with possession. On the 
2nd pf December 1871, he made a san-mortgage of 
the same house to the plaintiff. On the 20th of 
' April 1872, M sold the equity of redemption to the 
defendant’s father, who became the purchaser with* 
out cancelling his first mortgage. The plaintiff snb- 


161. 


Pemval of hen. 


Priority of hen among moitgagees — Where an 

estate had been mortgaged in 1863, and a second 
mortgage to the same person in 1867 had resulted in 
a re-adiustment of the old debt, under which the old 
mortgage had determined, but the original relations 
between mortgagor and mortgagee had been renewed; 
and where a fresh lien had been created on the same 
pioperty by a new mortgage m 1864 to a thud person, 
who also entered upon possession of the said pro- 
perty on a zui-i-peshgi lease, and who, on the^ s^e 
of the property, sought to set aside the lien of the 
first mortgagee,'-~Jff<s/dI that the first and second mort- 
gagees were entitled to priority in the following 
order first, the first mortgagee for the amount out- 
standing from the first moitgage of 1863, and re- 
vived in the second mortgage of 1867 ; second, the 
second mortgagee for the amount stipulated in the 
mortgage of 1864; third, the first mortgagee for the 
residue (if any) after satisfying the above-mentioned 
claim of first mortgagee fouith and lastly, the 
second mortgagee for any residue Meld also that, 
having faded to ca^ for stricter proof of the fairness 
of the first mortgagee’s claims in the Court below, the 
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MORTGAGE — contimed, 

5. SALE OP MORTGAGED PROPERTY— 
conhntted, 

(c) Petechasees — continued/ 

RigLts of parties on sale — continued, 

second mortgagee could not urge in appeal that fan 
consideiation had not been leceived JELeld also that 
the second moitgagee, having 6113 oyed possession ot 
the estate undei the zui-i-peshgi lease, was not en- 
titled to interest on the amount decreed Woseeun 
V Bxj:n-atb: Sii^g-h , . 25 W. R , 171 

102. Possession under mort- 

gage. — Priority of mortgagee with possession, — As a 
general rule, hy Hindu law, a moitgagee in possession 
IS entitled to have his claim satisfied in preteience to 
the claim of the holdei of a mortgage of pi 101 date 
unaccompanied hy possession. Hari Ramohandra 
' 0 , Mahadaji Vishnu . 8 Bom., A. C., 50 

Keishnappa yalad Mahadappa u. Bahieu 
Yadhayeav . . 8 Bom,, A. C., 55 

There are cases, however, whj^ch the Courts tieat 
as exceptions to that general inle. Thus, wheie a 
prior moitgagee sued to lecovei possession, of certain 
mortgaged premises from the mortgagor, and before 
judgment was given in that suit, a subseq^uent mort- 
gagee filed another suit against the moitgagoi and 
obtained judgment, under which possession was 
made over to him (the subsequent moitgagee), it 
was held that possession so obtained pending the 
earliei suit would not avail to give the subsequent 
mortgagee priority ovei the prioi mortgagee. Keish- 
NAPPA YALAU MaHADAPPA V, BaHIEU YaUAYRAY 

[8”Bom., A. C., 55 

163. Registration of 

mortgage-deed — moi tgage-deed is when registered 
valid without possession Balaji Naratan Kolat- 
KAB 0 . Ramohandea Ganesh Keukab 

[11 Bom., 37 

164. Law in Guzerat 

— Rights of prior and puisne mortgagees ^Pur- 
chaser of equity of redemption with notice of incum- 
brances — The rule of Hindu law that a mortgage 
with possession tabes precedence of a mortgage of a 
prior date, but unaccompanied by possession, does not 
apply to Guzerat Where in Guzerat the defendant, 
a puisne moitgagee in possession, had notice of plain- 
tiffi’s prior mortgage, the defendant was held not en- 
titled to claim the benefit of the above rule of Hindu 
law Registration could not of itself alter this rule 
of Hindu law except so far as effect may be given to 
it hy statute, and registration secures the same 
object which the Hindu law intended to secuie by 
requiring possession, viz, notice to subsequent in- 
cumbiancers of the existence of a prior incumbrancer 
The purchaser of an equity of redemption, with 
notice of subsequent incumbrances, stands in the 
same situation, as regards such subsequent incum- 
brances, as if he had been himself the mortgagor 
he cannot set up against such subsequent incum- 
brances either a piior mori^age of* his own, or amort- 
gage which he or the moitgagoi may have got m 
Itohaeam Dayaeam; v Raiji jAaA , 11 Bom., 41 


MORT GAGE — continu ed. 

5. 3ALE OF MORTGAGED PROPERTY— 
continued, 

(c) Purchasers — continued 

!!Possession imder mortgage— cowj'iraweef. 

165. Subsequent pur 

chase — The moitgagee without possession of jcertain 
lands in the Deklian (under a mortgage-deed of the 
1st of August 1SG4) on the 16th of April 1867, ob- 
tained a decree awarding to him possession of the 
moitgaged piemises On the 11th of July foliowung 
£he mortgagor sold the mortgaged premises to the 
plaintiff, who had distinct notice of the mortgage 
The deed of sale was duly registered The plaintiff 
thereupon claimed to hold the piemises free from the 
mortgage, Seld that though a mortgage in the 
Dekhan must he accom^iamed by possession to give it 
validity against thud parties, it is not absolutely 
void for want of such possession, and that the plain- 
tiff, having notice of it, should not he allowed to hold 
the premises free from the mortgage Gopau Yab- 
AYEAV KeSKAB V, KEISHNAPPA BIN MaHABAPPA 

[7 Bom., A. C., 60 

See Chintaman Bhaskae v, Shiyram Hari 

[9 Bom., 304 

X00, Purchase by 

mortgagee. — Prioi ify — PCeld that a mortgagee in 
possession, who also became purchaser of the proper- 
ty for the amount secured by the mortgage uudei a 
deed of sale which was neither stamped 1101 register^ 
ed, could fall back upon his moxtgage and recover 
the amount thereof, in preference to a subsequent 
purchaser of the same property whose deed of sale 
was both stamped and legistered Hieachanb Ba- 
BAji V Bhaskae Ababhat Shenbb 2 Bom., 198 

167. Possession of 

title-deeds — Priority — Rights of second moi tgagees 
— The mere possession of the title-deeds by a second 
moitgagee, though a purchaser for value without 
notice, will not give him piioiity There must he 
some act or default of the fiist mortgagee to have 
this effect. Somasunpaea Tambiean v, Sakka- 
BAi Pattan . . . .4 Mad., 369 

168. — Decree for pos- 

session — Bale in execution of money -decree —Priori* 
ity — Estoppel — Plaintiff claimed under a mortgage, 
dated the 27th November 1871, for R50, which was 
neither registered nor accompamed with possession 
Defendant claimed under a mortgage, dated the 17th 
Maich 1873, for R150, which was ho^ registered 
and accompamed with possession. Defendant had 
no notice, express or constructive, of the plaintiff’s 
previous mortgage. In 1873 plaintiff sued the mort- 
gagor for a money-claim unconnected with the mort- 
gage, and on the 20th February 1874 obtained a 
decree for RlOO In execution of this money-decree 
the mortgaged property was attached and sold by the 
Court, at the plaintiff’s instance, the defendant be- 
coming the purchaser for R86 on the 17th Septem- 
ber 1874. An unregistered certificate of the Court’s 
sale, bearing date the''29th October 1874, was issued 
to defendant In A874 plaintiff brought a suit on 
lus mortgage (to which suit defendant was not a 
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6. PAT.-p ! OP MORTGAGED PEOPERTY— 

contiMied, 

{c) PtmOHASEES — coniimed*. 

Possession under mortgage— • 
paity), and oTatained a decree (the date of which did 
not awear in evidence) for possession of the mort- 
gaged pioperty against the mortgagor. In endea- 
vourmg to enforce that decree, plaintiff was ob- 
structed by defendant on the 15th January 1875. 
Meld that, if it was passed suhse<inent to the Courrs 
sale of the mortgaged property to defendant on the 
I'rth September 1874, the decree for possession was 
valueless, as neither the title to, nor the possession 
of the mortgaged property was then vested in the 
mortgagor. Meld, further, that as defendant had 
no notice of the plaintiff’s mortgage when plaintiff 
caused the Court’s sale to be made under his money- 
deciee, or that the sale was made subject to the 
plaintiff’s moitgage, it was incumbent on plaintiff, 
as such money judgnlent-creditor, to inform defend- 
ant, when bidding for the right, title, and interest 
of the judgment-debtor m the mortgaged property, 
that the judgment-creditor (plaintiff) held a mort- 
gage on the same property, and intended to enforce 
it, especially as the mortgage was neither registered 
nor accompanied with possession ; and that the plain- 
tiff, having omitted so to inform the defendant, was 
estopped from enforcing his own mortgage agamst 
the defendant Itcharam Mayaram v. Raiyi Jaga, 
XI Bom.f 41, distinguished Tfeaeam bin At- 

HAEAM 0. BAMACHANBEA BtJBHABAM 


- Mortgage with- 

out title.-- Brioritg ofmoj tgage^s right and his 
partneis mortgaged certain immoveable propeity to 
plaintiff on the 11th October 1869, They had then 
no title to the property, hut they subsequently ac- 
quired one by purchase on the 29th J uue 1871. On 
plamtiff demanding that P and his partners should 
make good the contract of moitgage out of the in- 
terest they had acquired, the matter was referred to 
arbitrators, who, ou the 26th December 1873, made 
an award empowering plaintiff to sell the mortgaged 
property in satisfaction of his debt. ^ The award 
was presented in Court hy plaintiff on the 
23rd January 1874, and was filed by the Court on 
the 23rd February 1874. Meanwhile, on the 14th 
February 1874, the property was attached in execu- 
tion of a money-decree obtained by a creditor of P. 
and his partners against them. On the 15th April 
1874 it was sold hy auction and purchased by defend- 
ant. In a suit brought by plaintiff to recover posses- 
sion of the property, both the lower Courts rejected 
his claim, on the ground that P and his partners had 
no right to the propeity when they mortgaged it to 
plaintiff- Meld by the High Court on second appeal, 
reversing the deciees of the lower Court, that the 
defendant, as purchaser under a money-decree, could 
mot defeat the plaintiff’s light as mortgagee to sell 
the property ni satisfaction of his debt Pbanjivan 
CavABDEONDAS «. Baje . Xj. K., 4 Bom., 34 

170, r- Mortgage of 

property already sold in execution, — 'Subsequent 


MORTGAGE— nued. 

5. SALE OF MORTGAGED PROPERTY— 
continued, 

(c) Peeohasebs — continued. 

Possession under mortgage— 

mortgagee with notice of premous sale — Assignment* 

jRejeciion of application under s. 269 of Act VllI 

— Suit within one year — On the 17th Octo- 
ber 1866, X. (defendant No. 1), one of the three 
sons of B , mortgaged certain immoveable property 
to one M, with possession On the 19th December 
1866, A (plaintiff l^o. 1) obtained a money-deciee 
agamst K and the estate of his deceased father. 
In execution of that decree the property was sold 
by the Court and purchased by A. himself, who ob- 
tained a certificate of sale dated the 30th January 
1868. He subsequently sold and conveyed the pro- 
perty to JD and C (plamtiff s NTos. 2 and 3). On 
applying to the Court for possession, the plaintiffs 
were resisted by N, The Court rejected the plain- 
tiffs’ application on the 11th July 1868. On the 
31st May 1871, X and his two bi others mortgaged 
the property to M (defendant No 2), who took the 
mortgage with full notice of the Court sale to the 
plamtiff A, X. and his brothers paid off the mort- 
gage of N, out of the money hoi rowed by them from 
M. (defendant No 2) on the mortgage of the pro- 
perty. N returned his moitgage-deed to X. and 
his brothers, who made it over to M, In 1878 the 
plaintiffs brought a suit agamst X and M for 
possession of the property. The Subordinate Judge 
held the plaintiffs entitled to recover it, on payment 
of the amount due to M, on his mortgage, being of 
opinion that M, gwas in the same position as X. 
On appeal the District Judge dismissed the plain- 
tiffs’ suit on the giound that it was not brought 
within one year from the date when the application 
for possession was rejected. On appeal to the High 
Covivt,—Meld that the mortgage by X. and his 
brothers to M, dated the 31st May 1871, was a 
mortgage of property which did not then belong 
to them, — their estate and interest in it having 
passed to the plamtiff A, at the Court sale Meld 
also, that the order of the 11th July 1868, reject- 
ing the plaintiff’s apphcation for possession under 
section 269 of the Civil Procedure Code (Act VIII 
of 1859) did not affect the right to hnng a ledemp- 
tion suit against N Meld, further, that there was 
nothing to show any assignment, by N,, of his mort- 
gage, or any intention on his part to assign it to 
M,ov to keep it on foot for M 's benefit The High 
Court accordingly reversed the decrees of the Courts 
below, and made a decree m favour of the plaintiffs. 
Abaji Bhivbat V , Katji 

[I. Ii. B., 6 Bom., 64 


3^7X, Might to redeem, 

— Battles , — Registration Act, XX of 1866, s 50 — 
Brioriiy — Notice of prior unregistered mortgage , — ‘ 
On the 24th September 1869, G moitgaged ceitam 
land to M Subsequently, on the 14th June 1870, he 
moitgaged the same land to B, Both the mortgages 
were for sums less j^han RIOO. The mortgage to X. 
was unregistered, but the subsequent mortgage to B, 
was registered. On the 21st June 1873, m a suit to 
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MORTG-AGE — continued* ^ 

6. SALE OF MORTGAGED PROPERTY— 
continued* 

(c) PUECHASEES — conttmcd. 

Possession xmder mortgage — conhmed* 

which P. was not a party, H. obtained a decree on 
his mortgage, and at the execution sale he himself 
became the purchaser, and was put into possession of 
the land under his certificate of sale On the 21st J 
September 1874, P, assigned his mortgage to the ; 
plaintiff. The deed of assignment was not regis- 
tered, neither P nor his assignee, the plamtiff, ever 
had possession undei the mortgage of 1870, The plam- 
tiff brought this suit to obtain possession of the land 
Both the lower Courts dismissed the plaintiff^s claim. 
On special appeal to the High Court , — Reid that, in 
order to bind P by the decree passed m 1873, and 
thus make a good title to the purchaser under that 
decree, R should have made P. a party to his suit, 
theieby giving P an oppoitunity of redeeming S*s \ 
mortgage. S, having neglected to do this, the plain- 
tiff in the present suit, as the assignee of the rights 
and eqmties of P , was entitled tp redeem the mort- 
gage of jET. m case it was proved that P. had notice 
of that mortgage. Shiyeam v Genu 

[I. L. R., 6 Bom , 515 

See Haean Pubshotam u, Daiiateam Vieohanb 
[I. L. R., 6 Bom., 538 

172 , Btireliaser of property- 

mortgaged from grantee of mortgagor. — 
Decree and sale hy mortgagee* — Auction-purchaser, 
'—R'nonty of latter over purchaser from grantee 
of mortgagor , — In the year 1869, 4' mortgaged her 
share in a zemindari to P In 1870 she granted a 
pntni lease of the property to C., who transferred it 
to D, Subsequently, A made a gift of the property 
to P., and in 1872 B sold the laud so given to P., who 
thus became the owner of the pntm and zemindari 
rights of the property formerly belonging to A. In 
1873 P. brought a suit against P (to which P. was 
not a party) on his mortgage-bond, and obtained a 
deciee for the sale of the mortgaged property. At 
the sale the property was purchased by (the son 
of P.), P then brought a suit for reut against G. 
and obtained a decree. G- then brought this suit 
against P. to have it declared that he was no longer 
liable to pay rent, and to establish liis zemindari 
rights, claiming a refund of the money paid under 
the rent-decree. Reid that G had bought the entire 
interest which A, and P could jointly sell, and not 
merely the right and mterests of A as they stood 
at the time of the sale, and that he was, therefore, 
entitled to a decree declaring that he was no longer 
liable to pay rent to P, Muthoea Hath PaTi v 
Chtjnhebmoney Dabia . I, It R., 4 Calc , 817 

173 . Pureliaserj Assignee of.— 

BJeetment hy assignee of pwchasei at sale in ease- 
cutionof decree against pmsne mortgagee — Mights 
of parties — ^Where immoveable property mortgaged 
has been sold by a Court m execution of a decree 
obtained by the mortgagee to enforce his lien against 
the mortgagor, a puisne mortgagee who has not been 
made a party to the suit is not bound by the decree 


MORTGAGE — continued, 

6. SALE OP MORTGAGED PROPERTY— 
continued, 

(c) Pttbohasbbs — continued, 

!&txrc]iaser. Assignee of-^contmued, 

or sale, and is entitled to^redeem the first mortgage. 
The assignee of the purchaser of land sold in execu- 
tion of a mortgage-decree obtained by a mortgagee 
in a suit against the moitgagor alone is not entitled 
to eject a puisne mortgagee ; but where such a suit 
is brought and the puisne mortgagee does not object 
to a decree ordering him to pay the amount realised 
at the Court sale within a certain time, or else to 
deliver up possession to the plaintiff and be for ever 
foreclosed, he is entitled, on payment of the sum 
decreed, to retain possession as mortgagee both m 
respect of his original debt and of the sum required 
to be paid by him for its protection. The ruling in 
Muthora Rath Pal v Chundermoney Dahia^ I. JO* 
B ,4 Calc,y617,, and dictum of West, tT, in Shringar^ 
pure V. Pethe, I, L, M., 2 Bom 665, dissented from. 
Vbkkata V, Kannam . I. Ii, R., 6 Mad., 184 

174 , Stilt by purcbaser for pos« 

session .— — Bguity of redemption. — Pe- 
gistration — Notice. — Parties to su)t brought by a 
first mortgagee, — Practice. — Amendment of plaint — 
A,, the owner of certain land, mortgaged it to 8, for 
ten years for Rl,500 by a deed dated the 27th Nov- 
ember 1867. The deed was registered, but 8 was 
not put into possession of the moitgaged land. On 
the 17th January 1868, A, mortgaged the same land 
to the defendant M, for B250. The mortgage- 
deed was registered in May 1868, and recited that 
the mortgagee (defendant) was put in possession. 
The lower Courts found, as a fact, that the defend- 
ant had obtained possession of the mortgaged proper- 
ty. 8, sued A, on her mortgage, and obtained a de- 
cree against him, dated the 8th December 1869, direct- 
ing satisfaction of the mortgage-debt by tbe sale of 
the mortgaged property. The defendant was not a 
party to that suit. On the 10th Maich 1870, the 
land was sold in execution of that decree, and pur- 
chased by the plaintiff for R99-12, with notice of the 
defendant’s mortgage. On the 28th April 1870, 
the defendant M. instituted a suit in ejectment 
against N, (the mothei of A ), who was in occupa* 
tion of the land as tenant and had failed to pay the 
rent. On the 7th July 1870, the plaintiff, as pur- 
chaser at the above-mentioned sale, was put into pos- 
session, but on tbe 24tb August 1870, the defend- 
ant obtained a decree in ejectment against N (the 
mother of .4 ) as her tenant. In execution of that 
decree the defendant recovered possession of the land, 
dispossessing the plaintiff, though he had not been a 
party to tbe ejectment suit The plamtiff thereupon 
brought the present suit to recover the land under 
section 230 of Act VIII of 1859. His claim was 
rejected by the Subordinate Judge, but allowed by 
the Joint Judge m appeal On special appeal to the 
High Couit , — Reid that the claim of 8, against the 
Jaud was prior to that of the defendant, inasmuch as 
her mortgage was prior in date to the defendant’s 
mortgage, and was registered 8 had a light to 
maintain a suit for the sale of the land to satisfy her 
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5. SALE OF MOBTGAGED PROPERTY— 

" continued, 

(c) PUEOHASEBS-- 

Sint by pxzrcbaser for possession— cowifz- 

nued, f 

mortgage, but sbe ouglit to bave made tbe defendant 
(as subsequent mortgagee) a party to xt^ inasmuch as 
the equity of redemption was vested in the defendant 
to tbe extent of her (defendant’s) moitgage, and she 
(defendant) would bave been entitled to redeem tbe 
land by payment of tbe amount which might bave 
been found due to S, in her suit. The defendant 
being in possession of tbe land at tbe time of tbe 
institution of tbe suit of B,, and her (defendant’s) 
mortgage being registered, S, must be regarded as 
bavmg bad notice of tbe defendant’s claim, and was 
bound to make defendant a party to that suit m 
order to give a good title to a purchaser under such 
decree as might be made m that suit. S, by her 
omission to do so did^^not afford to the defendant the 
opportunity of redeemmg to which tbe defendant was 
entitled. The plaintiff, notwithstanding notice of 
tbe defendant’s claim, became the purchaser, al- 
though the defendant was not a party to the suit of 
8 , and, theiefore, not bound by the deciee in it 
The plamtiff, accordingly, was fully aware of the 
infirmity of the title which he was acquiring. No 
doubt, the decree in the suit of 8, bound the mort- 
gagor A,, who was a party to it, so far as his light to 
redeem was concerned. The plaintiff, therefore, had 
a good title to tbe interest oi A ^ and was entitled to 
redeem tbe land fiom tbe defendant’s mortgage. 
Tbe utmost relief which the Couit could afford to 
the plamtiff under the above circumstances was to 
permit him to amend his plamt by piaying a redemp- 
tion of tbe land from the defendant’s moitgage, and 
to treat his suit, which was in tbe natm*e of an eject- 
ment suit, as one for redemption The High Couit, 
accordmgly, reversed the decree of the Joint Judge, 
and made a decree for an account on the defendant’s 
mortgage, allowing the plaintiff to ledeem within a 
certain time on payment of the balance that might 
be found due to the defendant, oi, in default, order- 
ing the plamtiff to be for ever foieclosed from re- 
covering the land. Itcharam Dayaram v. JRmji 
Jaga, 11 Row., 4i, and Shnngarpure v Pethe^ I. L, 
M , 2 Mom , 633 j referred to and followed Radha- 
BAI gHAMBAV VlETAYAK . L lu B., 8 Bom., 168 

175 . JSccecution , — 

Sale of equi^ of redemption — Purchaser at execu^ 
iion sale. — Sale %n execution of decree on moitgage 
prior in date. — Priority. — Possession — Notice — 
Certificate of sale. — On the 18tb January 1877, the 
father of the plaintiffs purchased the interest of M 
m two houses at a sale in execution of a mcmey-decree 
against M. The purchaser, however, never obtained 
possession and be did not obtain the certificate of 
sale until the 31st July 1878. Subsequently to the 
sale of tbe 18tb January 1877> two suits were filed 
against M. on mortgages executed prior to that date 
and decrees in both were obtained against M. In 
execution of these decrees both the bouses were sold 
and tbe respective purchasers were repi*esented by 


MOKTGAGE ^continued. 

5. SALE 'OP MORTGAGED PROPERTY— 

continued* 

(c) PUBO HASSES — continued. 

Suit by purobaser for possession — conii^ 
nued, 

two of tbe defendants. Tbe purchasers got posses- 
sion and both obtained sale -certificates, one piior to 
tbe sale to the father of tbe plaintiffs, mz , on 5tb 
February 1878, and the other subsequently, mz., 1st 
November 1878 Tbe plaintiffs now sued to recover 
tbe houses. Keld that tbe plaintiffs were not enti- ‘ 
tied to recovei as against tbe defendants The plain- 
tiffs not having either got possession or obtained a 
certificate of sale at tbe date of tbe sale in execution 
of the decrees on tbe mortgages,^ad only an inchoate 
title. Tbe purchasers in execution bad no notice of 
tbe plamtiffs’ incipient right, and having been left to 
buy what, so far as they knew, was a complete title, 
they ought not to be disturbed at tbe instance of tbe 
plamtiffs who failed to assert their dormant right. 
Had tbe plamtiffs got into possession oi obtained a 
certificate and regAsteied, there would have been 
notice sufficient to put all peisons inteiested on in- 
quiry as to their rights , but while they chose to keep 
their lights wholly in the dark they invited otheis to 
act as it those rights weie not in existence, and they 
could not look to the Couits to extend and complete 
such rights in a way winch would i ender the defend- 
ants victims not ot their own negligence but of the 
negligence of those who would gam by it Nanjttk- 
DEPA 1) Hemapa . . I. D. B , 9 Bom., 16 

170, Ban mortgage — 

Moitgage with possession, — Sale in execution of 
decree obtained by first mortgagee — Purchase by 
first mortgagee at such sale. — Suit by purchaser 
against second mortgagee for possession. — Sights of 
second mortgagee. — Redemption — In 1866 S exe- 
cuted a san mortgage of ceitain land to the plamtiff, 
and four yeais afterwaids mortgaged the same land 
with possession to the defendant. In 1875 the plain- 
tiff brought a suit against R. alone upon the mort- 
gage, obtained a decree, and he himself purchased the 
pioperty at the Comt sale held in execution of that 
decree. In attempting to take possession he was 
obstructed by the defendant, who was in posses- 
sion of the property as mortgagee The plaintiff 
now sued the defendant for possession Both the 
lower Courts held that the plamtiff should satisfy the 
defendant’s subsequent mortgage before be could 
recover possession. On appeal by tbe plamtiff to the 
High Court , — Seldi reversing the lower Court’s decree, 
that the plaintiff’s claim should he allowed The 
plaintiff having brought to sale, in execution of his 
deciee, the estate as it stood at the date of his mort- 
gage free from all subsequent incumbrances, the fact 
that he himself was the purchaser could not affect 
the estate which passed by that sale. As tbe defend- 
ant bad not been a party to the plaintiff’s suit against 
R.i he was entitled to redeem the property if he 
wished. Mohan Manob d Tootj Uka 

^ [I. L. B., 10 Bom., 224 

177 . Suit by mart' 

gageefor possession of mortgaged properly - — iVe- 
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5. SALE OP MORTGAGED PROPERTY— 
continued, 

(o) PuECHASEES — continued. 

Suit by purcliaser for possession— 

nued. 

emjption, — Purchaser for value without notice — 
Under a regisfceied deed of mortgage, dated in May 
1869, tHe mortgagee had a light to immediate posses- 
sion, hut by ariangement between the parties the 
moitgagors remained in possession, the right of the 
mortgagee to obtain possession as against them bemg, 
however, kept alive In October 1869 the mort- 
gagors sold the pioperty, and, thereupon, one i?. 
biought a smt to enfoice the right of pie-emption in 
respect of the sale and obtained a decree, and got the 
propel ty and sold it in 1871 to 1) In 1883, the 
mortgagee biought a suit against D to obtain posses- 
sion under his mortgage Seldf also, that although 
it would be material to show that the defendant had 
in any way by fraud been kept out of knowledge of 
the moitgage, his not having notice of it would not 
otherwise affect his liability, inasmuch as the principle 
on which Courts of Equity in England lefuse to in- 
terfeie against bond fide purchasers for a valuable 
consideration, without notice, when clothed with the 
legal title, had no applicability in the Courts of 
Biitish India. JBCeld, undei these circumstances, that 
there was no equitable ground why the plaintiff’s right 
undei the mortgage, which had priority, should be 
defeated by the defendant’s pm chase Dueg-a Pea- 
SAD V, Shambhtt Nath: I. L. E., 8 AIL, 86 

6. MARSHALLim 

178. Mode of satisfaction of 

mortgage lien. — Bale by third party in execution 
— The plaintiff had a lien on thiee estates belonging 
to his debtor, and a third party having obtained a 
deciee for money due from the same debtor, recoveied 
his money by the sale of one of the three estates 
moitgaged to the plaintiff JELeld that the sale did 
not release that estate from the moitgage, but that 
it forced the plaintiff to take measuies in the first 
place to recover the amount due to him from the re- 
maining estates included in his moitgage-deed; and 
that if a balance lemained after he had leahsed all he 
could from these hw^o remaining estates, he could then 
return to the third estate to recover the balance. 
NOWA KoOWAE V, ABDOOIi RtTHEEM 

[W. E., 1864, 374 

179 , Charge on 

several properties — In a suit to establish a claim 
against three pioperties mortgagedto the plaintiff 

'but situate in different distucts, where one of the 
defendants (the appellant) was interested in one only 
of the properties, the appellant having asked that 
plaintiff might be compelled to resort first to the 
two other properties for the satisfaction of his demand 
before touching the third, but having given no evi- 
dence to show that he was a bond fide subsequent mort- 
gagee without notice of the prior mortgage, the Court 
declined to accede to the prayer lest they should be 
pre 3 udicmg the plaintiff’s rights or impropeily con- 
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6. MARSHALLING — continued. 

Mode of satisfaction of mortgage lien — 

continued, 

trolling his remedies. Queeref — Should the doctrine 
of marshalling of securities be intioduced into this 
country? Khetooseb Cheeooeia u Baitbe MAnHTTB 
Doss . . . . . 12 W. 114 

180. Charge on seve^ 

ral propel ties —Per Setoit-Kabe, J — Case remanded 
fox the lowei Court to find whether, when property 
hypothecated for a bond has passed to a bond fide pur- 
chaser, the same can be declared hable to satisfy 
such part of a money-deciee on the bond as cannot 
he satisfied fiom any other source Per Noeman, J, 
— If A, has a mortgage on two different estates for 
the same debt, and B has a mortgage on one only of 
the estates for another debt due from the same party, 
B has a light in equity to thiow A, in the first in- 
stance for satisfaction upon the security which he, 
B , cannot touch, wheie it will mot prejudice A *s 
right or improperly control his lemedies. A pux- 
chaser of one of the estates has the same ecjuity as a 
mortgagee. Bishonath Mookeejee w. Kisto Mo- 
HUN Mookeejee . . .7 W, E , 483 

181. Piioiitg — Mar** 

shalling of securities. — Purchaser for value . — Where 
the owner of ceitain property mortgages it to A., 
and afteiwaids sells a poitioa of the mortgaged 
piopexty to E , it is not incumbent on A. in suing to 
enioice his moitgage to proceed first against that 
poition of the pioperty which has not been sold by 
the mortgagor. Laba Dilawae Sahai v. Dewait 
Bolaeieam . . I. I 4 . E., 11 Calc., 268 

182. Money ‘ deoi ees, 

— Doctrine of marshalling, — Mortgage-decree — Sur- 
plus sale-pi oceeds — The doctime of marshalling does 
not apply as between a mortgagee and attaching 
Cl editors of the moitgagor who hold mere money- 
decrees. A mortgagee brought a suit against the 
mortgagor to have a declaration of his hen over the 
mortgaged propeities, and obtained a decree He 
afterwards biought another suit against certain 
attaching creditors of his mortgagor to have a decla- 
lation ot his hen over ceitain surplus moneys in the 
hands of the Collector, who, previously to the institu- 
tion of the fiist suit, had sold certain of the mort- 
gaged properties free of all incumbrances for arrears 
of Government revenue. Meld that the mortgage- 
decree declaring the hen over all the mortgaged pro- 
pel ties covered the surplus sale-proceeds then in the 
hands of the Collector, because these moneys must, 
as between the mortgagee and attaching creators of 
the mortgagor, be taken to represent the mortgaged 
pioperties Meet a Lall Mookerjee v. Janokeenath 
Mooherjee, 16 W, R, ^^<82, followed Kistoeas 
Kfndoo », Bamkanto Roy Chowehet 

[I. Ii. E., 6 Calc., 142 : 7 C. L. E., 396 

183. Apportionment of debt.— 

Right of mortgagee to sell any portion of his securi- 
ty — A mortgagee’s right to reahse his debt by sale 
of any portion of the land moitgaged to him cannot 
be cui tailed by the fact that the portion of the land 
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6. MAESHALLINQ— 

Apportionment of debt—cotdimed. 
he elects to sell lias been sold by the mortgragor ^sub- 
seouent to the date of the mortgage and the _^pur- 
chise money has been applied to l^uidate a pnor 


mart of mortgaged j>roperty without notice.— Smt for 
laU of whole property %n suiisfacti^ of mortgage. 
—Marshalling —Apportioiment.—The ectuities 
which apply to a pmsne incumbrancer in the marshal- 
hnff of securities apply also to a purchasei 

for^va^ue, without notice, of a portion of pioperty 
the whole of which was subject to a pmr incum- 
brance Tulst Ram v fSV 

Ifowa Koowar v. Aldool Kuheem,W. S., 1864,374, 
Sishonath Moohergee r. Xuto Mohun Uookergee, 
7 W E 4B3i aud Khetoosee Cherooria v. Banee 
Madhuh Doss, ISrr.S, 114, referred to. Tj*® mort- 
gagees of two properties, one of which ha^ subse- 
^ently to the mortgage, been puichased for value 
land Ide by one who had no notiM of the incum- 
Lnci brought a suit to enforce their lien against 
both the properties originally own^ by the moit- 
Zcror, impleaW a® defendants hoth the mortgagor 
and the purchaser. Seld that, while “o 

doubt that, if the purchaser was compeUed to pay 
more than the share of the morigage-debt appor- 
tioned on the property purchased by him, he would 
be entitled to contribution, yet, in a suit so framed, 
and havinff regard to tlie an ay of parties, such an 
apportionment could not be made ^ the stage of se- 
cond appeal. 

■ Eight of credit’ 


Purchaser of 


er to 'realise entire deli from one parcel of land 
mortgaged— T, in execution of a money-decree, 
brought to sale and purchased certain land of m 
1875 and remained in possession till 1879. In 
F obtained a decree against S whereby the lands 
unrchased by T and other lands of ^S'. were declared 
hable for a mortgage-debt of El,802-8-0. In 1879 
V in execution of this decree, attached and brought 
to sale and purchased the lands in T.’s possession 
Meld, in a suit by V to eject K.^t V was entitled 
to recover the lands unless T paid the whole of T.’s 
decree-debt. 


186. 

against 


l^OBTOAGB — continued, 

6. MAESHALLIN0— 

Apportionment of debt— 

-^Keld that, as plaintiff chose to give out to the world 
of buyers that he intended to burden the village K. 
with the payment of the whole sum due to him, and 
took advantage of the lowness of the bids to buy the 
property himself, he could not now be allowed to 
proceed against the other properties. Bxjonath 
Sahox If, Boolhun Biswanath Koobb 

[24 W. B., 83 


187 


Charge on mn- 


ous properties, — Mortgagee as purchaser of equity of 
redemption %n part of mortgaged property —Pro- 
perty which is the subjecb of a mortgage when sold 
in satisfaction, must be sold as a whole and not piece- 
meal at the pleasure of the mortgagee, especially 
when he has become owner of the equity of redemp- 
tion m part. The proper couise is to make an 
enquiry into the relative values of the properties 
included in the mortgage and to burden each with a 
proportionate share of the debt. It must not be 
assumed that the *Dovernment assessment represents 
the true value of estates. Kishek Pertab Saheb 
Bahadoob i>, Laela Nund Coomae Sin^h Paeray 

[25 W* B., 388 


188. 


Charges on 


mortgages of different shares of same property,- 
Priority, — Form of decree — In certain lands A, 
held an 8 -annas share, and B and C, each a 4-anna3 
share. A, having mortgaged his shaio to Q- , the re- 
spondent took a mortgage of the whole estate, and 
afterwards the '^appellant took a mortgage of B ^s 
share and half of A,"s share. Subsequently, the re- 
spondent purchased the equity of redemption of the 
entire estate, the amount of the purchase-money be- 
ing more than sufficient to pay off the first and se- 
cond mortgages. Meld that the appellant was enti- 
tled to have an apportionment of the amounts covered 
by tbe different mortgages made, and to have an 8- 
annas share m the land put up for sale, unless the 
respondent was willing to pay off his mortgage-debt 
Buie of apportionment and form of decree set out. 
GuNaA Naeain Sen v. Hubris Chunder Chanq- 
BABE . • « • , 6 O. L. B„ 336 


189. 


Charges on 


Eight to proceed 

-Suit on mo7 tqaqe-hond. 
^Purchase of one property hy mortgagee at in- 
adeauate mrice where it teas supposed to be subject to 
mortgage Uen-lv. a suit to recovei- pimcipal and 
toterest on a bond wlncb mortg^ed the obligee’s 
sLre in three villages, K , S., and P , the defence was 
that plaintiff had paid himself hy hecoming the pur- 
chaser at a sale in execution of another deciee oi the 
ohHeee’s rights in K. at a price inadequate to the 
fair value. It was found thirt, at the sale in question, 
the hids were made on the understanding that the 
property was burdened with the plaintiff’s bond-debt 


several properties — It appearing that the mortgagee 
deliberately abstained from executing bis decree 
agamst eleven properties which still remained in the 
possession of the mortgagor, hut proceeded against 
the one property which had passed out of the mort- 
gagor’s possession, the moitgage debt was directed to 
be appoitioned between the twelve properties, and 
the mortgagee was not to he allowed to take out exe- 
cution against the property which had passed out of 
the mortgagor’s possession, except for the amount 
which should be apportioned to such property, with- 
out satisfying the Court that he had made every pos- 
sible effort to execute tbe remainder of his decree 
against the otlv^r eleven properties* Eam I) RUN 
Drub v Mohesh Ckunder Chowbhrt 

[I. B. R., 9 Calc., 406 : 11 C. L. B., 565 
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MORTGAGE— co«if2«?4e£?. ^ 

3. MARSHALLII^’Q— 

Apportionment of debt — continued, 

190. Charges on 

separate mortgaged properties , — One of two monzalis 
upon a mortgage of which. A had obtained a decree 
with an order for sale of the mortgaged propeities 
was attached in execution of another decree and sold 
subject to the first decree. A, became the purchaser, 
and now sought to execute his decree by the sale of 
the second mouzah, claiming to charge his entire 
debt upon that village JBCeld that he was bound to 
give credit for the propoitionate share of the debt 
assignable to the first mouzah, and entitled only to 
execute his deciee agamst the second village for the 
amount chargeable thereon. Azimut All Khan v. 
Jowahxr Singh, 13 Moore* s I, A , 404, cited 
Gossyen LtroHMEE Nasaiit Pooei V, Biobam Sinq-h 

[4 C. Ja, B., 294 

Yakoob Aei Chowbhby i>. Bam Doolaii 

[IS C. X.. B., 272 

7. TACKIlSra. , 

191 ^ Principle of tacking.— 

Purchase of equity of redemption, — JBnglish law — 
In 1840 A mortgaged certain lands to B , which he 
had granted in putni at a rent of R145. Subse- 
quently, m September 1844, A, granted a fresh putni 
at a reduced rent of R90, and on the 9th October 
1844 A, mortgaged the same lands to G, In 1856 C, 
obtained a decree for the redemption of the mortgage 
to B , and he paid off the debt to B, but it did not 
appear that he took an assignment of the mortgage 
for the purpose of keeping it on fogt as a security 
against incumbrances created by A. subsequently to 
the date of that mortgage, and prior to that of 
the mortgage to himself , and in 1862 he obtained a 
final deciee for foreclosuie against A In a suit by 
C to set aside the lease of September 1844, — Held 
that it was valid and binding upon him. Semble, — 
The English principle of tacking does not apply to 
mortgages of land in the mofussil. Gatje Nabayan 
Mazemeab V Beaja Kath Kundtj Chowehby 

[5 B. I.. B., 463 : 14 W. B., 491 

192, - JBnghsh law — 

The English law of tacking is not recognised in 
the Courts of this country. Udaya Chaedea Raita 
V, Bhajahaei Jana . 2 B, Xj. B., Ap., 45 

Odoy Chuen Bana V, Beojootey Jana 

[11 W. B., 310 

193 ^ Redemption , — 

The owner of a house in 1861, in consideration of 
B190, mortgaged it to the defendant, and put him 
into possession. The mortgage-deed needed no regis- 
tration, and was not registered. The moitgagor next 
mortgagedthe house in 1873 to the plaintiff for B300 
by a deed duly registered. He again in 1874 borrow- 
ed on the same security a further sum of B500 from 
the defendant, and executed in his favour a deed of 
mortgage which was duly registered. The plaintiff 
in 1876 sued the mortgago^r for possession, and ob- 
tained a decree, the execution of which the defend- 
ant resisted. The plaintiff now sued the defendant 


MORTGAGE — continued. 

7. TkCKmO^^coniinued, 

Principle of tacking — continued. 
to eject him, and to obtain possession of the mort- 
gaged property until payment of the amount due on 
his mortgage. The defendant denied the plamtiff^s 
mortgage and set up his own two mortgages, and 
claimed to be paid the amount due on both of them 
before he could be called upon to render up possession. 
Held that the English doctrine of tacking was of so 
special and technical a character, and so bttle found- 
ed on general pimciples of justice, that it ought not 
to he held applicable to the mofussil of Bombay, but 
that the obbgations arising out of successive mort- 
gages should he discharged in the order of their date. 
Held, consequently, that the defendant’s right as 
against the plaintiff was either to redeem the plain- 
tiff's intermediate moitgage, or else to hold the mort- 
gaged property until his own first mortgage was 
redeem^ by the plaintiff, hut that the defendant 
could not claim to retain possession, as against the 
plaintiff, until his second mortg%e, as well as his 
first, was paid off, since plaintiff's mortgage was prior 
in date to, and therefore was to he preferred before, 
the second mortgage of the defendants. Naeayak 
Tenkoba v, Panbubanq- Kamat 

[L Ii. B., 7 Bom., 526 

194. — — Redemption,-^ 

The mortgagor of an estate gave the mortgagee four 
successive bonds for the payment of money, in each of 
which it was stipulated that, if the amount were not 
paid on the due date, it should take priority of 
the amount due unckr the mortgage, and redemption 
or the mortgage should not be claimed until it had 
been satisfied. The representative in title of the 
mortgagor subsequently sued the mortgagee for 
possession of such estate on payment merely 
of the mortgage-money Held that, although such 
bonds did not in so many words create charges 
on such estate, yet inasmuch as it appeared from their 
terms that it was the intention of the parties that.the 
equity of redemption of such estate should he post- 
poned until the amount of such bonds had been paid, 
the representative in title of the mortgagor was not 
entitled to possession of such estate on payment 
meiely of the moitgage-money. AiiLir Khan v. 
Boshan Khan . , I. X,. B., 4 AU., 85 

X95, Redemption , — 

Further charge, — The mortgagor of an estate gave to 
the moitgagee, subsequently to the date of the mort- 
gage, two successive money-bonds, in each «£ which it 
was stipulated that, if the amount were not paid on the 
due date, it should take priority of the amount due 
under the mortgage, and that redemption of the mort- 
gage should not he claimed until the bond had been 
satisfied. The assignee of the equity of redemption 
sued for possession of the estate on payment merely 
of the mortgage-money. Held that the two subsequent 
bonds did not create a further chaige on the mort- 
gaged premises, although they would prevent the 
original moitgagor from redeeming without paying 
their amounts. HA^ii Mahaeaji Sayabkae v. 
BaLAMBHAT BAaHITNAra Khaee 

[I, Xj. B., 9 Bom., 233 
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MORTGAGU — coniiifi,ued., 

8. REDEMPTION. 

(a) RiasT OP Redemption. 

190^ Essential cliaraeterisjac of 

mortgage. — Agreement waiving right to redeem — 
Wliere a document is, on its face, a mortgage, the 
right to redeem is so much an essential as nob to he 
variable by agreement The question of intention 
extra the document does not, therefore, aiise Sama- 
THAL u Mathoosei Kamatchi Amma Boyi Saib 
A vEROiTL . . • • .7 Mad., 395 

197, — Usuft uctuatg 

mortgage.^ Alteration of original transaction . — 
When the original transaction is an usufructuaiy 
mortgage, the moitgagee is entitled to nothing 
beyond the repayment of his principal and interest 
from the usufruct of the property The Court will 
not allow additional advantages to be obtained through 
the necessity of the debtor, by the conversion of a 
mortgage into a transaction of a diffeient nature 
Once a mortgage ''always a mortgage, is a principle 
not to be departed from. Consequently an estate 
mortgaged is always ledeemable Kasbenattth v 
Bseekaebb LoiiD Tewarbb Loin v Kassebnadth 

[ W R , F. B., 79 

Asapad SimK V. Nitnkoo Singh 3 Agra, 216 

19 Q^ Right to get back land on 

deposit in usufructuary mortgage —Beng 
Heg I of 1798, — Demand of land in excess — TJhe 
mortgagor under a zur-i-peshgi is entitled, under 
section 2, Regulation I of 1798, to demand back his 
land immediately after making ,his deposit If by 
mistake or otherwise he demands more land thanks 
comprised in the moifcgago, that is not a matter 
which can justify the mortgagee in keeping posses- 
sion of land which is in fact comprised in it Mohun 
Lad V. Adi Apebl . . W. R,, 1864, 219 

199, Objection to redemption — 

JPur chafer who has not paid purchase-money — In a 
suit brought to redeem the pui chased propeity, the 
mortgagee cannot avail himself of the ob 3 ection, that 
the full amount of purchase-money has not been paid 
The mortgagee has only the right to he satisfied that 
the person claiming redemption is not a stranger, but 
one to whom the equity of redemption has been 
transferred by a horn fide sale. Hbera Sinq-h v. 
Ra^ho Nath Suhai. Bhitbth Sing-h v. Rag-ho 
Nath Sitsai . ... 3 Agra, 30 

200. Deposit giving no right to 

redeem.-^-R^w^ Eeg I of 1798 — Beng Reg XV XI 
of 1806 3 s 7 — Where money was paid into Court by a 
person alleged to he a mortgagor of certain property 
after notice of foreclosure, without any actual restiic- 
tion being placed on its being paid over to the alleged 
mortgagee, but the payment was made with a notice 
m these words " 1 have shown the mortgage to be 
false and fraudulent, and to set aside the kohala 
and to get back the money I shall hereafter institute 
a regular suit ; it was held that Regulations I of 
1798 and XVII of 1806, section 7, did not apply to 
such a case. Such payment gave no right to redelm. 
Abdood Rahman » Kistodad Ghosb 

[B. Xj. R., Sup, YoL, 598 : 6 W. R., 225 


MORTGAGE — continued. 

8 REDEMPTION — continued, 

{a) Right ob Redemption — continued, 

201. Mortgage becoming sale 

if not redeemed in certain time ---Madras law 
of mortgage, — Beng, Reg XVII of 1806 —In a suit 
instituted m 1853 to redeem a moxtgage containing 
a clause making it an absolute sale in default of re- 
demption by a ceifcam date, — Meld that, in the 
Madras Presidency, effect must he given to that clause, 
the Kegulation XVII of 1806 not being applicable. 
Pattabhieamier V Vbnkatarow Naiczbn 

[7 B. D. R., 136 : 15 W R., F. C , 35 
13 Moore’s I. A., 560 

202. Right to redeem by deposit 

of principal. — Possession of mortgagee — On a 
question of a right of a mortgagor to redeem by de- 
posit of the principal sum due only, the length of 
possession by the mortgagee is immatci lal. Abddlda 
Khan v. Upendra Chandra 

[6 B. L. R., Ap., 63 

S C. Abdood Khan Upendro Chunder Bhut- 

TACHARJEE . . .14 W. R., 278 

203 Time for redemption.-— 

Stipulation for payment hy instalments. — A inoit- 
gage-deed stipulated for the liquidation of a moiety 
of the debt hy the usufiuct of ceitain land for seven 
years, and as to the other moiety, stipulated for its 
repayment by instalments in five years, and, m de- 
fault, for its liquidation hy the possession and the 
usufruct of the same land being continued and enjoy- 
ed after tbe expiry of tbe seven years’ teim, but no 
further term was created, — Meld that the mortgagor 
was entitled to redeem at any time after the expiry of 
the seven years’ term Mar ana Ammanna v Pen- 
dyad i PERtTBOTtFLir . I. L. R., 3 Mad., 230 

204. Decree for re- 

demption —JBxeoution haried hy limitation — Second 
suit to redeem — In a suit for redemption of a mort- 
gage a deciee was passed hy consent to the effect 
that the land was redeemable upon payment of a cer- 
tain sum oil a certain date, hut there was no direction 
in the decree that in default of payment the mort- 
gage be foreclosed This decree was not executed. 
After three yeais the right, title, and inteiest of the 
moitgagois in the land was purchased in execution of 
a deciee by the plaintiff, who thereupon sued the 
mortgagees to redeem the land, — Meld that the 
plaintiff was entitled to redeem. Periandi r, 
Angappa . . . I. L, R., 7 Mad., 423 

205. Redemption of mortgaged 

land subsequently assessed witb revenue. — 
A mortgagor of lalvhiraj land subsequently assessed 
with Government revenue is not entitled to redeem, 
except on payment of the amount paid hy the mort- 
gagee to Government for revenue, with interest m 
addition to the money due under jfche mortgage But 
in a suit for redemption, in which the mortgagor 
deposited before suit the amount of the principal 
sum borrowed by him, he is entitled to a decree on 
payment into Cfkuit of the further sum paid for 
Government revenue, /oyprokash Roy o Oorjhan 
Jha . . . . . . 3W. R., 174 
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MOBTGAGK — continued, 

8. REDEMPTION — continued, ^ 

(a) RiaHT OF Redemptiok — continued, 

206. AttaeRing oreditorsj RigRt 

of, to redeem. — Civxl procedure Code (Act X of 
1877), ss, 276, 282, 295, — An attaching creditoi has 
not, as such, any right to redeem a mortgage snhsisting 
prior to his attachment. Soobhttl Chukdee Paul 
V, Nitye Chtjen Bysack 

[I. li. R., 6 Gale., 663 : 7 C. L. B., 201 

207. Putnidar, BigRt of, to re- 

deem. — Terms npon which a pntnidar was let in to 
redeem stated. Kasimunnissa Bibbe -o Nileatka 
Bose . . . . I. L. B., 8 Calc., 79 

[9 C. L. B., 173 ; 10 O. L. B., 113 

208. Heir of mortgagor, BigRt of, 

to redeem. — Might of fur chaser, — Limitation — 
Suit to redeem against transferee, or (m alternative) to 
enfoice terms of purchase. The form of mortgage 
was the usual indigo plantei’s mortgage, with power 
of sale After heavy losses the agents (mortgagees) 
stopped the factories, and sold them, informing the 
planter (mortgagor) of the sale, and suggesting his 
concurience He, in a written acknowledgment, gave 
reluctant assent , he was not called on for any foimal 
confirmation or act, the mortgagees wrote off the 
greater part of the debt to piofit and loss, credited the 
purchase-money, and closed the account. The pur- 
chaser took and retained possession. After two years 
the moitgagoj died, leaving a will, in which he de- 
sciibed his property, but did not mention the mort- 
gaged factories The conveyance to the purchaser 
was produced, in which the moitgagor was made a 
paity, but which was dated and executed after the 
mortgagoi’s death. It pin ported to be, not an exer- 
cise of the power of sale, but a transfer of the legal 
estate by the mortgagees at the request of the moit- 
gagor it was executed by the mortgagees and pur- 
chaser. SLeld, fiistly, that the moitgagor’s heir was 
not entitled to redeem (see also Sreemulmoneg Bebee 
V. Qoberdhone Bermono, 2Ind Jur,, N, 8,^819), also 
that, on dismissal of the ledemption suit, no terms or 
conditions could be imposed on the defendant, who in 
this case held under the oiiginal contract of sale to 
winch the mortgagor assented Seld, secondly, that 
even had the contract included (as aigued for appel- 
lant) an undertaking to indemnify from liabilities, 
the payments sought to be reimbuised were beyond 
six yeais, and no fraud was proved 5 therefore as to 
these the suit was barred. Douoett v Wise 

[2 Ind. Jur., H. S., 280 

209. Conditional 

sale , — 8m ety. Assignment to, from mot tgaqee — 
Bight of redemption — On a mortgage of land with 
a proviso that in default of repayment of the money 
advanced the mortgage should be turned into a sale, 
a third party Joined as surety, undertaking to repay 
the amount advanced if the moitgagor made default 
in payment at the stipulated time. Default was 
made and the surety paid the money, and took an 
assignment of the land from the mortgagee. JBLeld 
that the heir of the mortgagor wasf\entitled to re- 
deem, and that as against him the suxety could not \ 


MORTGAGE — continued, 

8. REDEMPTION— c£)»^m«e£?. 

{a) Right of REDEMPTioisr — continued. 

Heir of mortgagor, BigRt of, to redeem 
— continued, 

claim" fo hold the lands as purchaser. GoRAKi 
Kanaji 13 , Nathtt Biif Apf'AJi . 1 Bom., 135 

210. Assignee of mortgagor, 

BigRt of, to redeem. — Razinamah — Gatkuli 
tenure — JSxtinguishment of equity of redemption — 
A mortgage-deed of gatkuli land contained a clause 
by which the moitgagor agreed, at the expiration of 
the peiiod for which the mortgage was made, to give 
a razinamah of the mortgage land In accoi dance 
with this stipulation the mortgagor gave a razm^iah 
to Government by which he gave up all claim to the 
land, which was then granted to the moitgagee, 
Seld that the equity of redemption of the mortgagor 
was thereby extinguished Ranee vaead Ayaji 
Mali v. Rama Bai kom Mahadxj Mali 

[6 Bom., A. O., 265 

211. Puisne mortgagee, BigRt 

of, to redeem. — JBnor mortgagee — A puisne mort- 
gagee is entitled to redeem from the prior mortgagee 
who obtains a foreclosure decree in a suit to which 
the puisne mortgagee is not made a party or from 
the pui chaser in the foreclosure suit, and it is im- 
mateiial whether the puisne mortgage is or is not 
registeied, 01 whethei the prior mortgagee at the 
date of the suit had or had not notice of the puisne 
mortgage The plaintiff charging the defendants 
with collusion sued to eject them, hut the Court found 
he 'WAS only a puisne mortgagee, and one of the 
defendants a prioi mortgagee. The Court, howevei, 
allowed the plaintiff to change his case, and in the 
same suit permitted him to redeem the defendant. 
SaNKANA KaLANA t). yiBHPAKSHAPA GANESHAPA 

[I. Ii. B., 7 Bom., 146 

212. — n . JBedemption of 

Jiist mortgage by further mortgage — Lield that 
a mortgage contract received as a security foi a re- 
payment of loan, does not incapacitate the moitgagor 
from any other dealing with the propeity, except in 
defeasance of the right of the mortgagee. Where 
therefore a zur-i-peshgi lease had been granted to 
the defendant for nine years, containing a stipula- 
tion that the mortgagor should not alienate or mort- 
gage the land, — Held that a second znr-i-peshgi to the 
plaintiff made after the expiration of the nine years' 
term, for the bond fide purpose of paying off the 
debt due on the first mortgage was not voidable as 
contiavening the terms of the first mortgage lease, 
and the plaintiff was entitled to sue to redeem the 
first mortgage. Dookhchoee Rai v, Hidayutool- 
LAH . , Agra, E. B., 7 : Ed. 1874, 5 

See Mahomed Zakaoolla v Banee Peeshad 
[1 3Sr. W., Ed. 1873, 135 

Shbopal a. Deen Dyal . 5 H. W., 145 

213. PurcRaser of equity of 

redemption, BigRt o:^ to Tedeem,-~Usufructu^ 
ary mortgage followed by sale,^Bemval of L 
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MOHTG-AGB — continued, 

8. REDEKFTIOIT— 

(e) RiaHT OS' Redemption— 

Parehaser of equity of redemption, Biglit 
of, to redeem — continned, 

Qfige lyy cancehnent of sale — Attachment exe* 
muixon of decree. — Z. mortgaged m 1859 certain im- 
mweaMe property, "being ^oint ancestral property, 
for a term of five years, giving the mortgagee pos- 
session of the mortgaged property. In 1861 Z, sold 
this property to the mortgagee, whereupon the sons 
of Z, sued their father and the mortgagee, purchaser, 
to have the sale set aside as mvahd under Hindu law, 
and in August 1864 obtained a decree in the Sudder 
Court setting aside the sale. The mortgagee, pur- 
ehas^r, remained, however, m possession of the pro- 
perty as mortgagee. In May 1867, Z. having sued 
the mortgagee for possession of the property on the 
ground that the sale had been set aside as invalid, the 
High Court held that Z could not be allowed to 
retain the purchase-money and to eject the mort- 
gagee, purchaser,^ but must be held estopped from 
pleading that the sale was mvahd. In November 
1867, one K, having caused the property to be at- 
tached and advertised for sale m the execution of a 
decree which he held against Z and his sons, the 
mortgagee objected to the sale of the propeity on the 
ground that Z and his sons had no saleable interest 
in the propeity. This objection was disallowed by 
the Comrt executing the decree, and the rights and 
interests of Z and his sons were sold in the execution 
of the decree, K purchasmg them. In 1878 K sued 
as the purchaser of the equity of redemption, for 
the redemption of the mortgage of 1869. Meld that 
K was entitled to ledeem the property. Held also, 
that the mortgagee not having contested m a suit 
the order dismissing his objection to the sale of the 
property m execution of K’s decree, he could not 
deny that K. had purchased the rights and interests 
remaining in the propeity to Z, and his sons. 
Held also, that the mortgagee had no lien on the 
property in respect of his purchase-money. Held, 
also, that, it being stipulated in the deed of mortgage 
that the mortgagee should pay the mortgagor a 
certain sum annually as malikana,'' and the 
mortgagee not having paid such allowance since the 
date of the sale, the plaintiff was entitled to a deduc- 
tion from the mortgage-money of the sum to which 
such allowance amounted. Basant Rai v. Kanatjji 
Lad ... . I. It. R., 2 All., 466 

214, Purchaser of property. 

Right oft to redeem. — 8mt for ejectment where 
there is an equitable hen on the property .—In 1848, 
B I/, obtained a decree against M. <7. and M h., and 
in 1863 at a sale in execution of that decree the 
plaintiffs^ ancestor purchased the property now in 
dispute and took possession. In 1861 one K. R, 
sued the representatives of B. O, on a mortgage- 
bond under which a sum of money was alleged to 
have been secured upon the said property, and 
obtained a decree against the defendants personally 
which did not direct sale of the mortgaged pro^rty. 
The plaintiff’s ancestor bought the property wutn the 
knowledge of the mortgage. K. B m 1868, in exe- 


MOHTaAGB — continued, 

8. REDEMPTION — continued, 

(a) Right or Redemption — continued. 

Purchaser of property. Right oft to re- 
deem — continued. 

cntion, sold the right, title, and interest of her judg- 
ment-debtors in the propeity to the defendants who 
paid R5,000 as consideration money and obtained 
possession. In a suit to eject the defendants on the 
ground that the latter obtained no title to the pro- 
perty by their purchase, — Held that so far as the 
defendants’ money had gone to pay off the charge 
which K. B. had on the land to that extent they 
were entitled to stand in her shoes as an incum- 
brancer ,* and that the suit as far as regards the land 
coveied by the mortgage-bond must be taken to he 
a redemption smt and the plaintiff ought not to he 
allowed to recover the property without paying the 
defendants so much as on a pioper taking of accounts 
might appear to be due to them. Ramesshk Pee- 
SHAD Nasain Singh v , Dooleb Chand 

[19 W. R., 422 

215. — — RigRt to redeem sub-ten- 

ures purcRased by mortgagee. — Acquisitions 
by mortgagor and mortgagee. — Semhle, — Under the 
English law, which, in so far as it rests on principles 
of equity and good conscience, may properly be applied 
m India, it is recognised as a general rule that most 
acquisitions by a mortgagor enure for the benefit of 
the mortgagee ; and, conversely, that many acquisi- 
tions by a mortgagee are, in like manner, to be treated 
as accretions to the mortgaged propeity, or substi- 
tutions for it, and, therefore, subject to redemption. 
But semhley--p cannot be afdrmed that every pnr^ 
chase, by a mortgagee, of a sub -tenure existing at 
the date of the mortgage, must be taken to have been 
made for the benefit of the moitgagor so as to enhance 
the value of the mortgaged property, and make the 
whole, including the sub-tenure, subject to the right 
of redemption on equitable terms — e g , where there 
is a mortgage of a zemindan in Lowei Bengal, out of 
which a pntm- tenure has been granted, the mortgagee 
in possession might buy the pntm with his own funds 
and keep it alive for his own benefit An Oudh 
talookdar granted an usufructuary mortgage of a por^ 
tion of his talook, in respect of which there existed cer- 
tain subordinate hirt tenure s The mortgagee having 
subsequently acquired these birt tenures by pm chase, 
did not, as he might have done, keep them alive as 
distinct sub-tenures, but treated them as merged in 
the talook. The mortgagor, many years after, brought 
a suit for redemption, when the question arose, whe- 
ther upon repaymg the sum expended by the mort- 
gagee in the purchase of the birts, in addition to the 
amount due on the face of the mortgage-deed, the 
plaintiff was entitled to the possession of the estate 
as then enjoyed by the mortgagee ; or whether the 
latter was entitled to retain the hirt rights and 
intei ests purchased by him as an absolute under-pro- 
prietary tenure in subordination to the talookdar, and 
to have a snh-Sjettlement on that basis, — Held that 
the plaintiff on repayment of the oiiginal mortgage- 
debt, and on oreimhiysing the defendant the sum 
expended in purchasing the biits, was entitled to 
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8. REDEMPTION— 

(a) Riq-HT oy REDEisrPTlOK' — continued. 

Bight to redeem sub-tenures purchased 
by mortgagee — continued, 

re-enter on the estate with all the right s and privi- 
leges en 3 oyedhy the latter. Kishendatx Rak 
Mumtaz at. t Khan 

[B X., B„ 6 Calc., 108 : 5 C. L. B., 213 
L. B., 6 I. A., 145 

216. Bight where mortgagee 

has purchased eqmty of redemption. — Act VI 
of 1855, Construction of Sale of legal and equitable 
rights of judgment- debtors — Clanse 1, section 1, Act 
VI of 1855, shows that the statute was designed for 
the benefit of creditors, and that it authorised sale of 
both the legal and equitable rights of judgment- 
debtors. Under this clause, therefore, an equity of 
redemption was a kind of property that might be 
seized and sold A,, a mortgagee who takes from B. 
as security an existing moitgage from C. to B,, stands 
in the same position towards, and is subject to the 
same equities in respect of, the mortgagor B,, who 
has assigned that mortgage him by way of 
sub-mortgage, as B,, himself, a mortgagee, does to 
the oiiginal mortgagor C, A mortgagee, at a 
Sheriff’s sale held under a writ of fi, fa, sued out 
by him upon his mortgagor’s bond and warrant to 
confess the mortgage-debt, pui chased his mort- 
gagor’s equity of redemption and obtained a convey- 
ance theieof from the Sheiuff under clause 3, section 
1, Act VI of 1855. Seld, in a suit by the mortgagor 
against the mortgagee for redemption of the mort- 
gage, that the latter was entitled under that Act to 
hold the mortgaged estate againsS the mortgagor 
freed from the equities existing m him previous to 
sale and conveyance of his rights and interests under 
the mortgage. ToYLUCKaMOHUN Taqoee v. Go- 
bind Ckundbr Sen 

[1 lud. Jur., O. S., 128 : 1 Hyde, 289 

217. Bedemptiou where mort- 

gagee has partitioued property. — Interference 
with right to redeem, — A mortgagor’s right to re- 
deem what he has mortgaged is indefeasible, and 
cannot be mterfered with by unauthorised acts of 
the mortgagees, e g hutwarra entered into by the 
latter. Muzutra Hossein v. Hue Peeshid Roy 

[15 W. B., 353 

218. Omission to execute de- 

cree for redemption in time.— of fresh 
suit for redemption — Where a decree for redemption 
is obtained, but is not executed within the prescribed 
period for execution, the mortgagee does not, by 
omission of the mortgagor to execute the decree, 
cease to be the mortgagee, but the mortgagor or his 
representative may still maintain a fresh suit for 
redemption. Chaita h, Pheitm Sookh 

[2 Agra, 250 

219. — Alienation by mortgagee 

pending foreclosure suit. — Bffect of on right of 
redemption — Where a mortgagrle alienates the 
moitgdged propei’ty while the foreclosuie suit 


MOBTGAGB ^continued, 

8. REDEMPTION — continued, 

(a) Riasr or Redemption — continued. 

Alienation by mortgagee pending fore- 
^ closure suit — continued, 

brou^t by him is pending, such alienation cannot he 
allowed to stand betweerr the mortgagor and those 
rights to redeem which that smt in its ultimatqassue 
may have left open and affirmed to him. Munsoob 
Adi Khan tJ. Ojoodhya Ram Khan 

[8 W. B., 399 

220, Bight of pxirchaser to re- 

deem.— of sale by mortgagor . — Where a 
mortgagor before the expiry of the year of grace and 
after sale to a purchaser agreed with the mortgagee 
that of the two villages conditionally mortgage, one 
should he given to him and a decree of foieclosurc 
for the other should he obtained by the mortgagee, — 
BCeld that such an agreement could not bind the pur- 
chaser or take away his light to redeem Jyeam Gib 
V, Keishan Kishoee Chitnd ^ , 3 Agra, 807 

221, Clause for conditional 

sale. — Efect of, on right of redemption — A clause 
of conditional sale contained in a mortgage-deed does 
not prevent the redemption of the moitgage 
Kanayabad V, Pyaeabai . I. L. B., 7 Bom., 139 

222, Settlement with mortga- 

gee. — JEffect of, on right of redemption, — The mere 
settlement of a resumed maafee estate with the 
moitgagee does not destroy the mortgagoi’s right to 
redeem, nor does it necessarily make the holding by 
the mortgagee a holding adverse to the mortgagoi’s 
right, OOMEAO Beotjm Nizamoonnissa 

[1 Agra, 224 

223, Bar of right of redemp- 

tion, — Foreclosure — Accounts — In a suit for re- 
demption of a mortgage the Zillah Court declared 
the mortgagors (appellants) entitled to redemption, 
the mortgagees in possession (respondents) having 
fully paid themselves by leceipt of lents and profits. 
In a special appeal, the Sudder Couit reversed the 
Zillah Court’s decision, on the ground that certain 
proceedings, taken by the moitgagees with a view to 
foreclosure, had effectually barred the equity of 
redemption. BCeld by the Privy Council that the 
Sudder Court ought not to have decided the case on 
the question of foreclosure, because that question, 
though raised upon the pleadings, had not been made 
one of the issues settled m the Court of first instance, 
where alone evidence could be taken ; that the CouiiJ 
was wrong m treating the proceedings as an effectual 
bar to the appellant’s light of redemption , and that 
the question of foreclosure ought theiefoie to he fur- 
ther fully tried upon an issue to be regularly settled, 
Mohttn Dale Sooktjl v. Gobttck Chttndbr Dhtt 

[1 W. B., P. C., 19 : 10 Moore’s X A., 1 

224, — - — Condition preventing 

effect of right of redemption.— con^ 
dition in mortgage-deed , — Condition that after 
redemption the mortgagee should continue in pos-* 
session as perpetual tenant not enforceable — A cou- 
dition in a mortgage, that if the moitgagoi i adeems 
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8. REDEMPTION — continued, 
(a),RiaH:T OB' Redemption— 

Condition preventing effect of right of 
redemption — continued. 
tlie property, the mortgage right should be e’^tin- 
gmshed, but that the property should for ever xomam 
m the possession of the moifcgagee on his paying a 
fixedlcent, is a condition which cannot be enfoiced in 
a Court of Eq^uity. Mahomed Muse v Jijibhai 
Bhag-van . . . I. Xi. R., 9 Bom., 524 

(J) Redemption op poetion op Pbopbett. 

225. Division of liability under 

mortS^g©* — Where money is advanced on a mort- 
gage-debt the liability cannot be divided Mujeed- 
OONISSA V. Dildab Hossein . 14 W. R., 216 

226. Right to redeem share of 

property where part has been sold for 
arrears of revenue. — A mortgagor cannot redeem 
a share of the moitgaged pioperty. This rule is not 
affected by the sale of part of the mortgaged lands 
for arrears of revenue. BLashim «• Aujeet Sinq-h 

[W. R., 1864, 217 

Ram Baduh Sinoh v. Ram Loll Doss 

[21 W. B., 428 

227. Payment of proportionate 

amount of debt. — Might to retain 'property till 
vihole %s paid. — A zur-i-peshgidar is entitled to re- 
tain the whole property pledged to him until the 
whole debt has been paid to him. It is optional with 
him to relinquish any poition either on leceiving a 
proportionate amount of what is due to him or other- 
wise. Hubebhub Sing-h V. Dabbs Sahoy 

[W. R., 1864, 260 

228. Redemption of separate 

share. — Might to retain possession till whole debt 
paid — A mortgagee is entitled to hold possession till 
the mortgage-debt is fully paid, and no person re- 
presenting the original mortgagoi, and claiming any 
portion ot the mortgaged propeity, can sne to redeem 
his separate share, without proof ot the satisfaction of 
the entire debt. Razebooddebn » .Thubboo Singh 

[W, R., 1864, 75 

229. ' ' ■ “ Medemption of 

whole estate by one of several ‘mortgagors. — Mortgage- 
debts are indivisible except where there is a distinct 
notice on the face of the mortgage-deed of the 
separate shares of the mortgagors One co-*mort- 
gagor or his i epresentative may redeem the entire 
estate, if 30 iat and undivided, by payment of the whole 
of the mortgage-money. Ram Keisto Manjthee v 
Ameeeoonissa Bibee . . .7 W. R., 314 

Adi Reza z?. Taeasoondeeeb . 2 W. R., 150 

230. Fayment of pro- 

portionate part of debt — Where moneys were ad- 
vanced to several mortgagors, who owned the mort- 
gaged land in certain defined shares, and the mort- 
gagee by purchasing the mtereet of some of the mort- 
gagors in such land broke up the joint security, the 


ORTG AGE — <?o wed. 

8. REDEMPTION — continued. 

(b) Redemption op poetion op Peopebty 
— continued. 

Redemption of separate share — continued 

remaining mortgagors were held to be entitled to 
redeem on payment of a ^ust proportion of the moneys 
advanced Keseeb v. Seth Roshun Lab 

[2 3N. W.,4 

231. - — — — — Payment of 

proportionate part of debt — The mortgagors in a 
joint mortgage transaction are jointly liable to the 
mortgagees for the whole of the mortgage-debt, and 
some out of the number caunot bring a suit to redeem 
tbeir own shares of the mortgaged property by pay- 
ment of a proportional amount of the mortgage-debt. 
Sadig Ram Singh t?. Baeun Rai . 4 3N. W., 92 

232. — — — - Suit to redeem 

land inpossessionof co-owner of eguity of redemption. 
— Where a mortgagee m possession acquires a light to 
a share m the property moitgaged,hecaimot he com- 
pelled to surrendei the moitgaged property on pay- 
ment of the debt, pr any pai b of it on payment of a 
propoitioiiate amount of the debt, until the mortgagor 
has, by a propei suit for partition, ascertained defi- 
nitely the shares of the co-owners Maeaeae Akath 
Kondaeakayid Mamu V. Punjab atath Kuttu 

[I. L. R., 6 Mad., 61 

233. Purchase of 

equity of redemption of pari of property by one of 
several mortgagees. — Might of redemption of pur- 
chaser of another part . — Wheie one of several mort- 
gagees has purchased the equity of redemption as to 
a part of the mortgaged propeity, the purchaser of 
another part is not thereby entitled to redeem, unless 
he discharges the whole mortgage-debt Sobha Sah 
V. Indeejebt . . . . 5 17. W., 148 

234. - — — ' Purchaser of 

estate joi ntly and separately mortgaged by co-sharers. 
— The puichasei of a share m an estate which had been 
jointly mortgaged by the several shaieholders, and 
subsequently further charged by all by deeds to 
which one oi moie were parties, sued for the redemp- 
tion of the whole estate by payment of the oiigmal 
mortgage-debt. Held that repiesenting the whole 
of the co-sharers, he must, if he desired to redeem, 
discharge all the debts with which they had jointly 
or seveially charged the property. Bhugwan Dass 
V. Mahomed Japes . . . 4 17, W., 161 

235. Purchase by 

mortgagee of a share in mortgaged property -—Me- 
demption of mortgage —'W'hox& all the proprietors of 
an estate joined in mortgaging it, and the mortgagee 
subsequently purchased the share in such estate of 
one ot the mortgagors, thereby breaking tbe joint 
character of the mortgage, and one of the mort- 
gagors sued to redeem his own share and also the 
share of R., another of the mortgagors,— that 
he was entitled to redeem his own share, but he could 
not redeem M.^s share against the will of the mort- 
gagee. Kueay Mad Phean Mad 

' " [!• If- B.. 2 AIL, 565 
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MOjRTGAGE — continued,, ^ 

8. REDEMPTION— 

(6) Redemption op portion op Peopbetit 
— continued, 

Bedemption of separate sliare — continued, 

236. Pui chase ly 

one of semral mortgagees of a poition of the mort- 
gaged property — Redemption %y one of the mort- 
gagors of his own share — The fact that one of 
several moitgagees has acquired the equity of re- 
demiitiou of the share of one of the mortgagors in 
the mortgaged property does not give another of the 
mortgagors the right to redeem his share in the 
mortgaged property Sohha Shah v Inderjeet^ 5 
N. W 9 148) distinguished Kuraif Mai v Puran 
Maly I L R y 2 All , o65y and A&imut Ah Khan v. 
Jawahir Singhy 13 Mooie^s I A , 404, refeiied to 
Mahtab Rai V Sant Lal . I. Xi. B., 5 AIL, 276 

237. — — Usufructuary- 

mortgage — Satisfaction of mortgage- debt ft om usu- 
fruct — Suit for whole moitg aged property hy some 
of several mdrtgagors — In a suit hy some of several 
co-mortgagors to redeem the entire^ pi operty mort- 
gaged, on the ground that the mortgage-debt had 
been satisfied out of the usufiuct, — Meld that the 
plaintiffs could only claim their own shaies, and the 
Court of first instance should determine the extent 
of the shares after making the other co-mortgagois 
parties. Pakie Bakhsh ®. Sadat Adi 

[I. Ii. B., 7 All, 376 

238. ■ ' ■■ — — Destruction of 

indivisible character of property — Where the equity 
of redemption of different plots of landan the posses- 
sion of a nsufinctuary moitgagee under one entire 
contract has been sold to two different poisons and 
the mortgagee has abandoned his possession of one 
plot, and taken a lease fioui the purchaser of that 
plot, aud thereby destioyod the indivisibility of the 
ongmal contract, the pnichasei of the othei plot is 
entitled to redeem his land on payment of a piopoi- 
tionate amount of the moi tgagc-deht Maeana 
Amiuianna V, Pendyada Pertjbotuld 

[I. L. B., 3 Mad., 230 

230. — ■— Bedemption of wliole pro- 

perty by owner of portion. — Pi opoi twnal con- 
tribution, — The owner of a pait of tlie equity of 
redemption can redeem the whole piopeity moit- 
gaged from the mortgagee after paying the whole of 
the money due on the moitgage, and has a lien on 
the shaie of the co-ownei foi the piopoitional con- 
tnhution of that shaie to the sum expended in 
redemption, and this iiglit oi inteiest is as capable 
of transfer as the aggregate gioup of interests called 
the ownership JB, m one tiansaction moitgaged 
two fields (Nos 20 and 22) to J On the 10th 
January 1869, in execution of a deciee against B , 
his interest in one ofisthem (No 22) was sold, and 
M, became the purchaser R , however, did not take 
possession On the 25th Apul 1877, B paid off J^s 
mortgage with money bon owed from the defendant 
V , to whom B again moitgaged thQ?»two fields as 
security R died, leaving a son A , whose inteif»st 
in field No. 22 was conveyed hy his giandiatlici (JE 

III 


MOI^TGAGE ■—-continued, 

8. REDEMPTION-oo;;^jf?;i?ie^f. 

(5) Redembtion oe portion op Property 
— continued, 

BeBemption of whole property by owner 
dlf’portion - continued, 

father) to the plaintiff. A, was not a party to^jihe 
conveyance, but attested it vnth. an expiession of 
assent The plaintiff now sued the defendant V, to 
e^ect him from No 22. JBCeld that the defendant 
ri had a hen on No 22, and that the plaintiff could 
not eject him without paying him the amount of 
such lien When R purchased No 22 he and B, 
stood m equal positions towards the mortgagee J. 
J, might enforce his lights under the mortgage 
against both togethei, oi against either of the two^ 
leavmg that one, if foiced to pay the whole sum, to 
recovei the piopei rateable contribution fiom the 
other. On the othci hand, R might redeem the 
whole and seek contiihution fiom R , or R might 
redeem the whole and seek contribution fiom R, 
Whichever of the two ledeemed, he would have a 
hen on the share of the othei foi the pioportional 
contribution of that shaie to the sum expended m 
redemption. B did, in fact, lecleoin the moitgage 
to *7, and thereupon became entitled to a lien on R ^s 
share of the propeity, viZy field No 22 He then 
moitgaged his whole interest to the defendant F, 
including his hen on No 22. R., who had not yet 

obtained possession of No 22, was entitled to get it 
only on paying off the amount of the hen which 
had passed to the defendant F Vithad Nidkantii 
P lNJALB V VlSaVASEAV BIN BaPDJIRAV 

[I. li. B., 8 Bom, 407 

240. Purchaser of 

equity of 1 edempiion of pai t of an estate — The pur- 
chaser of the equity of ledcinptiou of part of an 
estate undei moitgage is entitled to ledeem the 
whole of the moitgaged estate if the moitgagee in- 
sists on his right to ha'vc it so icdeemed When the 
foimei elects to pay the cntiie moitgage-debt, he 
puts himself in the place of the moitgagee icdeemed, 
and acquires a light to tieat tlic oiigmal moitgagoi 
as his moitgagoi, and to hold that poition oi the 
estate in which he would ha\c no intoiest but loi 
the payment as a security foi any suiplus payment 
he may ha\ e made Asansab R vtuthan v Vaata- 
NA Rad . . . I. L, B., 2 Mad , 223 

241. Mortgage of 

property oioned by co-sharers, — Subsequent severance 
of inteiests — Suit hy one co-shaier to redeem more 
than his share — Time of talcing objection — In 1805 
a two annas share m certain piopeity held hy co- 
shaieis was moitgaged to the defendant The moit- 
gage was effected by the mortgagoi as managoi of all 
the co-shareis in union In IBIS one of the co- 
shaiers ledeemed his shaio of two jiies in the moit- 
gaged propeity, and a fuithei share of two pies 
theiem was ledeemed hy a second co-sliarei in 18G7 
The plaintiff was admittedly the ownei of anothei 
two pies share , hut he now' sued the defendant to re- 
deem the whole of the pi opes ty still uuicdeeined, — 

a one anna eight pieb shaie of the oiiginal moitgage. 
The defendant objected that the plaintiff could only 

6 L 
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8 REDEMPTION— 

(5) Redemption oe eoetion oe Peopbety 
— continued* 


Bedemption of wliole property by O'jroer 
of portion — contimed, 

red'^em bis own two pies share, which had become 
separated fiom the rest The plamtiffi denied tUt 
the estate had been divided. Seld that the plaintiff s 
claim being to redeem all that remained of the estate 
in the mortgagee's possession, the smt eonld not be 
maintained, unless all the other persons interested in 
the equity of redemption were before the Court either 
as co-plaintiffs or as defendants. Without their 
pres-ence the suit could not be properly disposed of, 
and the excuse, that the defendant did not take 
obiection at the right time, had, under such cncum- 
stances, no vahdity. As owner of a two pies share, 
which by consent of aU mterested had become an 
estate wholly separated from the other parts of the 
original aggregate, the plamtiff would have heen 
bound to set forth the transactions on which his 
right rested. Ragiho Sadvi v Balkbishna Sabha- 


242. —Partial redemption.— .Bewy. 

jBey. I of 1798:, s 5 —Where the contiact between a 
mortgagor and a mortgagee provides for the payment 
of the principal sum on a specified date, and for the 
payment in the meantime of interest thereon, the 
moi tgagor cannot have a partial i edemption of the pro- 
perty undei Regulation I of 1798 which was not in- 
tended (section 5) to alter the teims of a contract 
settled between the paities except as regards illegal 
interest Should the mortgagee consent to allow the 
principal sum, or pait of it, to he paid off before 
tiie time fixed, he would be entitled, when agreeing to 
this, to make the payment of interest a condition of 
such redemption Bitbno Moyee Dossbb v. Bb- 
NODE Mohinee Chowdhbain . 20 W. R., 387 


243 , — — — Property re^ 

deemable on payment of two separate amounts. 
Where a certain quantity of land was the snb 3 ect of 
one zur-i-peshgi mortgage redeemable on payment of 
B225 to K and B275 to Af., the mortgagees taking 
possession m moieties, it was held that the mortgagor 
could not recover any portion of the land until he 
had paid up all the money due upon the mortgage,— 
e.g , as long as he had not paid up the amount due 
to Jf , he could not claim even the land allotted to 
X, who^e portion had heen hquidatcd Imam Ali v. 
OoGBAH Singh . . . 22^.11., 262 


244 , jPurchase of 

^ottion of equity of redemption ly mortgagees.--^ 
A-pporixonnient of mortgage-'deht — 'The plaintiffs in 
this suit were pui chasers of the equity of redemption 
in a portion of certain mortgaged premises which 
were sold in lots, and they biought this suit against 
the mortgagees, who weie also purchasers of the 
equity of redemption of several of the lots. They 
made the purchasers of the other lots paitiesjso the 
suit, and sought to ledeem' their own portion of the 
estate and to recover possession of their own portion 
and the portion purchased by the purchaseis other 


MORTGAGE— 

8. REDEMPTION— 

(5) Redemption op pobtion op Peopeety 
’-^continued. 

Partial redemption— 
than the mortgagees, on payment into Court of a sum 
sufficient to cover the pioportion of the mortgage- 
debt attributable to the said parcels. The mode of 
applying the whole of the mortgage-debt between the 
different mouzahs of the mortgaged estate m such a 
case pointed out. Azimut (Ajimut) Ali RiaLiN v, 
JowAHiE Singh 

[14 W. R., P. O., 17 : 13 Moore’s I. A., 404 

Bebon Singh ». Deen Dyal Dall 

[24W.B.,47 

245. — — Mortgage of one 

estate consisting of several villages. — I^urchase by 
mortgagee of part of equity of redemption. — Where 
sixteen villages were included m one mortgage and 
the equity of redemption m one village was sold to 
the plaintiffs, — Held that they were entitled to sue 
the mortgagee, who had purchased the equity of re- 
demption in twelve of the villages, for redemption of 
their own and three other villages ; a previous suit 
for redemption of then one village having been dis- 
missed on the oh 3 ection of the mortgagee that^ they 
were not entitled to sue to redeem their one village 
alone. Ahmed Ali Khan n. Jawahie Singh 

[1 Agra, 3 

246. — JBurchase of 

’ equity of redemption of part of village. — The entire 

village was mortgaged to the defendants, who subse- 
quently obtained by purchase the equity of i edemp- 
tion as to a portion of it. The equity of redemption 
in another portion was sold to two other persona 
3 omtly, one of whom (the plaintiff) claimed to re- 
present by purchase, the other by descent The 
plaintiff having sued to redeem the whole share, the 
defendants questioned the validity of the sale to the 
pel sons through whom the plaintiff claimed, and im- 
pugned the plaintiff's right as hen. Meld that the j 
moitgagees, who, on the occasion of the sale im-/ 
pugned, had sued to establish their claim to pie-/ 
emption, were not now entitled to question the sale a 
and, secondly, inasmuch as the estate, or the portioiS 
of it held by the persons whom the plaintiff claimea 
to represent, was a 30 int estate, the plaintiff having 
established his right to one moiety by purchase, was 
entitled to redeem the whole, whether his title to the 
other moiety by heirship was proved or not. Bithal 
Nath v. Toolsee Ram • . 1 Agra, 125 

247 . 'Purchase of 

portion of equity of redemption*'~'~~^'^Q equity of 
redemption in two mouzahs (the moitgage being 
3 oint) was sold in satisfaction of a deciee by a third 
party, and purchased partly by plaintiff and partly 
by the mortgagee himself. Meld, on plaintiff's claim 

redemption of the part of the mortgaged property 
purchased by him, that under such circumstances the 
whole hurder^ of the mortgage-debt could not he 
thrown on a portion of the equity of redemption, and 
the plaintiff would be entitled to redeem the pertion 
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of the property purchased by him on payment, not of 
the whole, butot such portion of the debt as was pio- 
poitionate to the relative value of the mortgaged 
pioperties. Mahtab Sinoh v. Misebe Lall 

[2 Agra, 88 

248, Purchase of 

portion of equity of redemption — An entire mouzab 
had been mortgaged by way of usufructuary mort- 
gage. The plaintiff subsequently purchased a four 
annas share from the heirs of some of the mortgagors, 
and sued foi possession of his pui chased share on the 
averment that the whole of the mortgage-debt and 
interest had been satisfied Keld that he was not 
precluded from suing on the ground that he claimed 
only a portion of the mortgaged property. Lalla 
Dabeb Pbeshab h. Behabbe Labi* . 8 Agra, 33 

249. Suits heard to- 

gether "brought by co-sharers of whole estate — A. 
granted a zor-i-peshgi lease of certain lands to the 
defendants for a fixed term of years, which was to 
continue after the expiry of the term so long as the 
money advanced remained unpaid. Shortly after- 
waids A, evicted the defendants, and sold the land to 
C. and D. m the proportion of twelve annas and 
four annas The defendants sued all the three, and 
obtained a decree for possession and mesne profits 
They never got back possession, but recovered the 
mesne profits from A. On the expii^ of the term of 
the lease, C and D. each brought a suit to ledeem 
his own shaie of the estate after payment into Court 
of the money advanced, in amounts proportionate to 
the share of the land purchased by each. The two 
suits were heard together Held, they were entitled 
to redeem Wuzueooknessa v Saebdun. Joy- 
MUB-Q-ITI. SllTGH t SaEEUUN 

[B. li. K., Sup. Vol., 613 ; 6 W. B., 240 

260, — Deposit of pro- 

portionate share of debt — Purchase of portion of 
equity of redemption by mortgagee — J2. mortgaged 
to iV, certam property, of w Inch N caused a moiety 
to be sold ill execution of a money-deciee against R , 
and himself became the pui chaser. The moiety was 
sold subject to N^s moitgage in satisfaction of an- 
other decree, and pui chased by i A", in exeicise of 
his rights as moifcgagec, attached and pioceeded to 
sell the share of L in the portion pm chased by him, 
and X. thereupon, with a view to stay the sale, de- 
posited an amount propoitionate to the share held by 
him. The sale, however, was allowed to proceed. 
Meldj in a suit bi ought by X. against N to set aside 
the sale, he was entitled to a deciee Nathoo 
Sahoo V. XaiiAh Ameee Chaste 

[15 B. li. B., 303 : 24 W, B., 24 

251. of re- 

demption, Attachment of — P^ymen^of proportion- 
ate share of mortgage-debt — A , the holder of a 
decree upon a mortgage-bond, attached in execution 

III 
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a one-third share of a certain mouzah, one of seven- 
teen mouzahs included in the mortgage, ai:d the 
equity of redemption in which one-third share had 
been purchased by J3, JSeld that although, as laid 
down in Azimut Ah Khan v. Jowahir Sing, IB 
Moords I A , 404, B would have been at liberty to 
insist that his one- thud share should be hurthened 
with no more than a proportionate amount of the 
original moitgage-deht, and might claim to ledeem 
such share upon payment of that quota, yetr as he 
had not shown what that proportion was, nor paid it 
into Comt, that A under the circumstances was en- 
titled to enforce his attachment. Hibdy Naeaih 
AIiEAOOLLAH 

[I. Ii. B., 4 Calc., 72 : 2 0. B. K., 580 

252, Contribution . — 

Suit for redemption of share of property sold in 
execution of decree for mortgage-debt — Jf ., JB , and 
N held mouzah D. in equal one third shares, and M, 
also held a share in mouzah A. On the 3id Janu- 
ary 1863, M. and JB mortgaged their shares in mouzah 
I) to X to secure a ^loan of certam moneys. On the 
16th Maich 1870, M., B , and N. mortgaged mouzah 
B to jS to secure a loan of R600, and on the same 
fiay, by a sepaiate deed, they mortgaged mouzah D., 
and M. moitgaged his share in mouzah A. to X , to 
secuie a loan of Rl,60O. On the 8th Becemher 
1875, X obtained a decree for the sale of the shares 
of M and JB in mouzah B. for the satisfaction of the 
mortgage-debt due to her. On the 18th April 1876, 
R. obtained a decree for the realisation of the mort- 
gage-debts due to him by the sale of mouzah B. and 
M*s shaae m mouzah A On the23id October 1876, 
the shares of M and JB in mouzah B were sold in 
execution of ZJs deci ec, and wrei e pui chased by R A 
poition of the pui chase- money was applied to satisfy 
deciee, and the balance of it was deposited in 
Court. Instead of aiiplying to the Couit to pay him 
this balance in execution of his deciee dated the 
18th April 1876^ R. attached and obtained payment 
of such balance in execution ot a decree for money 
which he held against M and B On the 20th June 
1877, -B , m execution of his, decree dated the 18th 
Apiil 1876, hi ought to sale JNi^s one-thiid shaze m 
mouzah B and became its pui chaser Omthe 20th 
July 1877, R, m execution of a decree foi money 
against M, brought to sale his share m mouzah A. 
and became its purchaser JEdeld, in a suit by iV. 
against R in w’^hich he claimed that the sum due by 
him undei the two moitgages dated the 15th March 
1870, and the decree dated the 16th Apiil 1876, 
migbu he ascertained, and that, on payment of the 
amount so ascei tamed, the sale of his one-thiid share 
in mouzah D. might he set aside, and such shaic de- 
claied redeemed JSeld that the sale of JtJlJs shaie 
in niiouzah B could not he set aside. Seld, also, that 
j if it were shown that the sum lealised by the sale of 
I his one- thud shaie in mouzah B exceeded the piopor- 
j tionate share of his liabihty on the two mortgages, 

6 L 2 
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lie was entitled to recover one moiety of such, excess 
as a contribution from monzah. A. As it appealed 
that there was such an excess, the Court gave N, a 
decree for a moiety of such excess, together with, in- 
terest on the same fiom the date of the sale of N/s 
share at the rate of 12 per cent per mensem, and 
further duected that, if such moiety, together with 
interest, were not paid within a ceitam fixed period, 
W. would be at liberty to lecover it by the sale of the 
share 'fn monzah A., or so much thereof as might 
be necessary to satisfy the debt. Bhag-ieath v 
Naxtbat Simu . * I. Ii. B*, 2 AIL, 116 

258. Sale of equity 

of redem'yixon of two parcels -^Second mortgage of 
SIX parcels and redemption of one "by mortgagor — 
Transfer of Property Act, s, 60 — Redemption by 
purchaser of two parcels on payment of proportion^ 
ate amount of debt decreed — In 1873 R mortgaged 
to B seven parcels of land (items 1 — 7) for R300 
In 1880 M, pui abased R ^s lights m items 1 and 2. 
In 1881 R redeemed item 5 on payment of R30, 
and executed a second mortgage of the rest to 8 for 
R200 Seld that M was entitled to redeem items 
1 and 2 on payment of a propoitionate amount of 
tbe first mortgage debt. Subeamanyan x Man- 
DAYAN" « • • • X* Xi* B., 9 IkCdid.*, ^58 

264. — Purchase by 

thii d parties of moi tgagee^s interest in portions of 
mortgaged property, — Redemptiom and apportion- 
ment of liahility of purchasers for the moi tgage 
charge. — Joinder of parties. — Mortgage account — 
Poim of decree. — Purcbaseis of the right, title, and 
interest of a mortgagor in ceitain portions of the 
mortgaged propeity, sold m execution of a prior 
decree against the moitgagor, were added as co- 
defendants m a mortgagee's suit against the mort- 
gagor for foreclosure on failure to redeem. As 
against these purchasers the suit was dismissed with 
costs, on the ground that their claims to portions of 
tbe mortgaged property, under titles prioi to, and 
independent of, the mortgagee’s title, could not be 
decided thoiein. A decree was then made against 
tbe moitgagor, and on his subsequent failure to 
redeem or to pay the debt, his equity of redemption 
was sold/' and was bought by the mortgagee. In a 
suit brought by the mortgagee against the represent- 
atives of one of the said pui chasers, who refused 
to deliver possession of the portion, — Eeld that 
(a), as this purchaser had disclaimed the light to 
redeem the portion, and had alleged a pai amount 
title, causing the dismissal of the suit as against 
Inm, he, and those claiming under him, were pre- 
cluded from afterwards claiming to redeem; and 
(5), the proportion of mortgage charge for which 
he was liable could not be appoitioned by the 
taking an account as het\^cen him and the fiiort- 
gagee alone, in the absence of the purchasers of the 
other portions. Azimut Ali Khany Jowahir Singh, 
13 Moore^s I, A,, 401^ referred to. A decree ivhich 
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oidered that the defendants, without any account 
being taken at all, should retain possession of the 
portion pm chased as above stated, clear of the 
proportion of mortgage-debt chargeable theieon, on 
payment to the mortgagee of the sum foi which 
he had bought the equity of redemption, was held to 
he incoriect, and was accordingly reversed Nida- 
KANT Baneeji V Sdeesh Chandea Mellick 
[I. li. B., 12 Calc., 414; I*. B., 12 I. A., 171 

255. — — Right of one 

of several joint moitgagois to redeem the whole 
estate — Parties to a i edemption suit. — In the case 
of 3 oint-family property, which, though held in 
certain shares by the several coparceners, is moit- 
gaged as a whole and redeemable upon payment of 
tbe entire sum, each and every one of the mortgagors 
has a right to redeem the whole estate, seeking his 
contribution fiom the rest. The rule is the same as 
regards any persons, othei than the oiiginal mort- 
gagors, who have acquired any interest in the lands 
mortgaged by the operation of law, or otherwise 
in privity of title The plaintiffs sued to redeem 
a sixteen pies takslum of the khoti village of Sbirbe, 
which had been jointly mortgaged by 8 , the owner 
of one-half share of the takshim, and E., the eldest 
of the four sons of P., the owmer of the remaining 
half share The plaintiffs were the owners, by pur- 
chase at two C(?urt sales, of the equity of redemption 
of two out of the eight pies share belonging to 8,, 
and of one quaiter of the eight pies shaie belong- 
ing to P One of these sales was m execution 
of a decree against R., the eldest of the five 
sons of 8 , and the othei m execution of a decree 
against E After the institution of the suit, the 
defendants purchased privately the shares in the ' 
equity of redemption belonging to Bala, the fifth ; 
son of 8 , and to Saya and Dev^i, two of the sons of j 
Baba, tbe fourth son of 8, Under these sales, they / 
claimed to be owmeis of a four pies share m the i 
takshim Pending the appeal in the District Court, f 
the defendants allowed L , the grandson of P , to ^ 
redeem a two pies share, and L’s brother, jB., to 
redeem a pie share Eeld that, as the sixteen 
pies takshim of the khoti village, though held m 
certain shares by the original moitgagors, was un- 
divided family property, which w^as mortgaged as a 
whole and for an entire sum, the plaintiffs, as owners 
by purchase of apart of the equity of redemption, 
had a right to redeem the whole of the sixteen pies 
takshim, and this nght could not he affected by 
tbe conduct of the defendants post litem motam, 
either by their purchase of a share in the equity 
of redemption pending the suit, or by the partial 
redemption allowed by them pending the appeal. 
Eeld, also, that the defendants had no power to 
permit partial :jiedemption, as before partition none 
of the co-sharers could redeem any particular share. 
NaEO HaEI BhAVE V . VlTHADBHAT 

[I. L. B., 10 Bom., 648 
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SAKHAEAM i^’AEAYAlS- U GOPAL LAKSHTTMAN 

[I. Ii. R .5 10 Bom., 656, note 

AMlKHAN DaTIDEHAN- <y. MAHOMABEHA]Sr SHAM- 
SHEEKHAF DeSMBEH 

[I. Ij. R., 10 Bom., 658, note 

256. Bale ly mort^ 

gagoT of pari of mortgaged ptoperiy pending re- 
demption suit — Sale by mortgagor of rest of mort- 
gaged property after decree for redemption — Ap- 
plication by purchasers for execution of decree — 
Subsequent suit for redemption by one purchaser — 
Bale pendente Ute — One M sued the defendant i2. 
for paitition The defendant pleaded a prioi paiti- 
tion, and alleged that the property which M now 
sued to recover had been moitgaged by M. to him 
(the defendant) Pending the suit, M, sold to the 
plaintiff a portion of the property claimed from the 
defendant. Subsequently to this'- sale a decree was 
passed in the smt, by which it was declaied that the 
moitgage alleged by the defendant had been proved, 
and that AT. should redeem within six months from 
the date of the deciee. Subsequently to this decree, 
— m % , on 25th November 1879 , — M sold the remain- 
der of the mortgaged property to one K 8 The two 
pui’chaseis (viz , the plaintift and £[ S) then made 
a 3 oint application for execution of the decree for re- 
demption. The Subordinate Judge held, as to the 
plamtiff,that the plaintiff having pui chased pendente 
lite^ and havmg become M^s assignee piior to the 
decree, was not entitled to come in under section 232 
of the Civil Procedure Code (Act X of 1877) to get 
the decree enforced, and on 6th March 1880 an older 
was made that S S should redeem the whole pro- 
perty on payment of RlOO and costs JEC 8 subse- 
quently sold his interest to the mortgagee, JS. In 
1880 the plaintiff brought the present suit for redemp- 
tion against M (the mortgagor) and the defendant 
JB. (the mortgagee), alleging (inter aha) that AT, 
having sold the property, had not sought to execute 
the former deciee for redemption The defendant E, 
in his written statement alleged that the sale by M. 
to the plamtiff was fraudulent , that the plaintiff as 
purchaser from M, had not applied to be made a party 
to the former suit ; that M having failed to redeem 
as ordered by the said decree within the period speci- 
fied, neither he nor the plaintiff was now entitled to 
sue, Seld that the plaintiff^s suit was unsustain- 
able By the sale to the plamtiff the rights of M 
came to the plamtiff subject to the result of the suit 
then pending m which he did not choose to get him- 
self made a co-plaintiff. When the decree was pass- 
ed it was only through a right derived from M that 
the plaintiff could have a locus standi m the furthei 
proceedmgs, and he applied for execution as assignee, 
and, theiefore, as representative of M under section 
244 of the Code of Civil Procedure (X of 1877): As 
such representative he might have jippealed, but did 
not, against the order of the- 6th March 1880, passed 
on the application made hy him jointly with H 8 
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He had this right of appeal as representative of M 
but he could not bring a liesh suit If he was not a 
representative of If., then he was a stranger to the 
pioceedingsundei the decree, and as M. took no steps 
to fulfil the decree, the right to redeem was fore- 
closed in six months from the date of the decree, — i e , 
in May 1881. The plamtiff could not, by any step, 
prevent the right of the defendant as mortgagee 
against M fiom growing and perfecting itself during 
the SIX months allowed for redemption Ramchan- 
BEA KoBAPEAE V. MAHABAJI KoLATEAE o- 

CI.L. B., 9 Bom., 141 

257. Eight to ledeem 

shai e coming to person hy inheritance iilamtiff 

recognised the validity of a moitgage for a term of 
twenty years of her deceased father's estate made m 
1854 by her two bi others, nor did she dispute the sale 
in 1863, after the death of the bi others, of the estate 
to the mortgagees by M , her mother, desciihing liei- 
self as sole owner, as a transfer of MJ*s lights She 
claimed to have a right to redeem from the mortgage 
in 1854, in due course of time, the shaie in the estate 
which devolved upon her by right of inheritance from 
her father and brothers, the sale-deed of 1863 not- 
withstanding. The purchase-money under the sale- 
deed lepresented peisonal debts of M and W, one of 
the brothers. The plaintiff did not claim as an heir of 
Jf., whose death was not known for certain AT. did 
not piofess in the sale-deed to be acting for her 
daughter either as guardian or as one of W '5 heiis 
managing for them all. The plaintiff was apparent- 
ly not a minor at the time, and M, was not an heir 
of N i being bis step-motber. Under Mahomedan law 
sbe could not have disposed of her daughter's pi oper- 
ty as hei guardian, and not being one of N '5 heirs 
she could not deal 'with his estate on behalf of his 
real hens. At the time of sale half the mortgage 
term had not expired, the mortgage-debt was not 
claimable at the time, and the sale with a view to its 
liquidation was nnnecessaiy. Under these circum- 
stances the plaintiff's claim was decieed. Imamae v. 
Lalta Buesh . , . . 7 H, W., 343 

(c) Rbbemptioe otheewise than oe Ezpiey oe 
Teem. 

258. Redemption after expiry 

of Mortgage becoming absolute on d^ault 

of redemption, — Security for repayment of loan,-— 
Wheie an instrument of mortgage, though in teims it 
transfers an estate on f ailni'e to repay the mortgage- 
money on a fixed day, yet appears clearly to have 
been entered into by the parties tor seeming repayment 
of a loan, the mortgagor, making the security subser- 
vient for tlie purpose for which it was created, may 
m equity and good conscience redeem the propeity by 
paying off the principal debt and interest, though the 
stipulated time for payment has been allowed to pass 
by Ramji bie Tbeaeam V Chieto Saehaeam 

[1 Bom., 190 
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Muhammad yadad Abdhd Mhlna v , Ibeahim 
tIlad Hasan , • 3 Bom., A, O., 160 

259. — Conditional sale, 

— DhrislalandTiaJca. — A dlirislabandliaka, or Hmdu 
instruinent "by which visible property is mort- 
gaged, which names a time for payment of the 
money borrowed, and stipulates that on default the 
mortgagee shall be put into exclusive possession and 
enjoyment of the property, will not be treated strict- 
ly as a conditional sale, even though the instrument 
expiessly provides that on default the transaction 
shall be deemed an outiightsale; and in a suit by the 
mortgagee for possession, the Court, in decreeing the 
right thereto, will give the mortgagor a day for 
redeeming. Venkata Beddi v . Paeyati Ammad 

[1 Mad., 460 

260. "Mortgage for 

fixed term — R mortgaged certam land to A in 1844, 
stipulating that if he (R.) failed to pay a moiety of 
the mortgage-money within three years or wholly 
redeem within five years from the* date of the mort- 
gage, the property mortgaged should be considered as 
sold to A, The property remained in the possession of 
It, till 1847, at the end of which he gave it into the 
possession oi A fR then heheving that he had there- 
by lost all right to the property. Subsequently to 
1847 the property changed hands The absolute right 
was first sold m 1855, and then on two occasions in 
1863. At this time R did not raise any objection 
to the property being sold, although he was fully 
aware of the fact R, had also admitted, in a suit 
brought against him in 1850 by A , that he had sold 
the land to ^ In a suit brought by iZ agamst A, 
in 1867 to ledeem the mortgaged pioperty , — Seld 
(following the decision in Ram^^i lin Tuharam v. 
Chinto Sakharam, 1 Bon , 199) that 22. was entitled 
to redeem the property. Bamshet Baohashbt v. 
Pandhaeinath , . .8 Bom., A. C., 236 

See Keishnaji alias Babaji Keshay v Bayji 
Sadashiy . . . .9 Bom., 79 

261. Oalan laTian 

clause, — Since the decision of the case of Ramp bin 
TuJcaram v Chinto Sahharamy 1 Bom , 199, it has 
been the practice of the High Court on its appellate 
side and of the inferior Courts m the Bombay Presi- 
dency to treat '^gahau lahan” mortgages (mortgages 
containing a proviso that if not redeemed within 
a certain fixed time they will be considered as con- 
verted into absolute sales) as redeemable, notwith- 
standing that such fixed time has expired. Such 
practice has proved beneficial and should he adhered 
to. Ramp bin TakaramY Chinto Safcharam, 1 Bom,, 
199, and the cases decided in p,ccordance with it, de- 
ferred to and followed. SHANKAEBHAI GtrLABBHAl 
1 >, Kassibhai Vithadbhai , . 9 Bom., 69 
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262. - — Conditional sale, 

— A mortgagor stipulated by an mstiument in writing 
that if he failed to repay the sum lent on mortgage 
within three years, the property mortgaged was to 
be held an absolute sale. Seld that the mortgagor 
was entitled to redeem although the amount lent 
had not been repaid within three years. Naddana 
G-aundan 17 . Padani Gahndan , 2 Mad , 420 

263. Usufructuary 

mortgage, — The plaintiff executed an usufructuary 
mortgage of certain land for a term of twenty-two 
years to the first defendant, for the considerations 
stated in a written instrument of mortgage, dated the 
21st of January 1863. The mortgage instrument 
contained a stipulation that possession should he given 
to the plaintiff upon his paying the principal and 
interest due to the fii st defendant withni two months 
from the date of the execution Seld that the plamtiff 
was entitled to redeem although the amount of piin- 
cipal aud interest had not been paid or tendered 
within two months. Doeappa v, Khndikhei Mad- 
dikaejhnhdh . . . .3 Mad., 868 

264. — — Rnghsh laic — 

Const I uction. — The decisions of the Sudder Court at 
Madras cairied the doctrine of relief after the time 
named in the conveyance so far as to say that 
wherever the secuiity for money is an object of the 
transaction, no ssfle can become absolute The High 
Court have followed the English i nle and have held 
the question one of construction — admitting, however, 
for the purpose of the consti uction, other documents 
and oral evidence Lakshmi Chedliah Gaeit v, 
Sbikeishna Bhupati Devh Mahabajt Gaeit, 
Zemindae op MADHO-irLtr . . 7 Mad., 6 

265. Rower of sale 

by mortgagor — Reasonable time — Suit to remove 
attachment,^Olo>\m by a mortgagee to remove an 
attachment, placed by a judgment- creditor of the i 
mortgagor, on the ground that the entire ownership 

of the property had passed to him at the date of 
attachment. The mortgagee had never had posses- I 
Sion of the moitgaged property, and by the stipula- / 
tions of the deed the mortgagor had a powei of sale i 
after the expiration of the time fixed for the pay- ^ 
ment of the debt, and it was only on the failure to 
exercise this power that the proprietory title would 
pass to the mortgagee Meld that, under a condition 
of this character, a reasonable time must be allowed 
for the exercise of the power of sale, and that the 
fact that no sale had taken place within an interval 
of twenty-three days from the date fixed for payment 
could not equitably he held to divest the mortgagor 
of the equity of redemption , that consequently at the 
time *of attachment the defendant was only a mort- 
gagee, and the siwt to remove the attachment could 
not he maintained. Honee Manohae Mahajan 
Ambbkar 17 . Naeo Hari Dasptjtee , 1 Bom., 167 
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266. Kedemption before expiry 

of time. — Suit for redemption of zuri-i-'peshgi 
mortgage — A mortgagor who has granted a zur-i- 
peshgi lease can sue to recovex possession of his 
lands befoie the expiry of the term fixed by the 
lease, on the ground* that the mortgage-debt has 
been satisfied by the mortgagee’s receipts while in 
possession. Phhjttm Sihg-h tj. Ambeha Khatoom 

[8 W. B., 6 

267. — — — Mortgage for 

fixed period, — Act XXVIII af 1855 — Held that a 
mortgage effected for a fixed peiiod subsequent 
to Act XXVIII of 1855 coming into operation, 
is not redeemable until the period for which it was 
effected has expired, and that under the circum- 
stances the mortgagor’s remedy was to sue for the 
balance of the mortgage-loan which had not been 
paid to them. MtrH Peary Shita Deeh 

^ [1 Agra, 91 

268. Sindu and 

^English laio — The same principle exists both m the 
English and the Hindu law, that the right of the 
moitgagor toiedeem does not, in the absence of any 
circumstances or language indicating a contrary in- 
tention, arise any sooner than the right of the mort- 
gagee to foieclose, and therefore a suit for redemp- 
tion of a Hindu mortgage cannot be brought before 
the time fixed by the mortgage for the payment of 
the mortgage-money. Saxharam Naeasimha Sae- 
DBSAI V VlTHTT LAKHA GoUBA 

[1 Ind. Jur.,H. S., 250 : 2 Bom., 237 : 

2nd Ed., 225 

269. Cause of action, 

— Mortgage for fixed term, — The geneial principle 
as to redemption and foreclosure is that, in the 
absence of any stipulation, express or implied, to the 
contrary, the right to redeem and the right to fore- 
close are co-extensive. A mortgage-deed, dated the 
30th Apiii 1870, stipulated that the mortgagor would 
pay the debt, with interest, within ten years and le- 
deem the mortgaged property In a suit instituted 
on the 30th July 1877 for the redemption of the 
property, the moitgagee contended that the time had 
not expired Meld that the suit was unsustainable, 
because prematurely instituted, the mere use of the 
word “ withm ” not being a sufficient indication of 
the intention of the parties that the mortgagor might 
redeem in a less period than ten years Vadje 
Vadjxt . . . . I. L. K., 5 Bom., 22 

270. — - — Usufructuary 

mortgage — Plaintiff borrowed a sum of money fox 
defendant, and executed what he called a ^'usu- 
fructuaiy mortgage,” taking fxom defendant a lease 
of nine yeais, undex ^hich the lessee, after paying 
the Government revenue and a certain rent (claiming 
no abatement), was to retain the rest of the 3 umma 
as inteiest and puucipal of the loa:^ until the term 
of the lease expired, when tne balance was to be 
repaid in a lump sum, the lessoi not being at libcity 


M.O'RT(3tAX3rSi— continued, 

8 REDEMPTION— 

(o) Rbbemftioh otherwise thah oh Expiry of 
Term — continued 

Bodemption before expiry of time — conii'- 

*7med, ^ 

to alienate the property until the debt was paid. The 
present suit was brought to redeem the pioper^y by 
payment of the principal and interest due, although 
the term of the lease had not expired. Meld that the 
document leasing the property was partly '‘ticca” 
and partly " znr-i-peshgi,” and the plaintiff was not 
entitled to enter into possession before the expiry of 
the term of the lease, nor could he then enter even if 
the tiansaction were viewed as a zur-i-peshgi Lotf 
Aly v Gujeaj Thakoor • . 11 W. B^'AOS 

271. Usufructuary 

mortgage, — Suit for redemption on deposit of 
balance due — A executed an ikrar by way of moit- 
gage, whereby it was stipulated ethat B ^ tbe mort- 
gagee, was to remain in possession of the mortgaged 
piemisesfox apeiiodof eight years, that the amount 
due was to he paid off fxom the usufruct; and that 
if at the expiry of that peiiod any sum should remain 
due under the ikrar, A was to pay the same. In a 
suit for redemption brought before the expiiy of the 
periled mentioned xn the xkrar on deposit of the 
amount due thereunder, — Meld that the snxt would 
not lie Chahdra Htjmar Baherjeb x, Iswar 
Chtthdea Nbwgi 

[6 B. Ii. B., 562 : 14 W. B., 465 

But see Dihboyal Shah v Gahesh Mahathh 
[6 B. Ii B., 66, note : 12 W, R., 528, note 

which, howevei, was decided on the supposition 
that the mortgage was executed previously to Act 
XXVIII of 1865, Stjrjah Chowdhry v Imam- 
bahbi Begum . . 6 B. L. B., 566, note 

[12 W. B., 527 

272. Mortgage for 

fixed term — A mortgage-deed, which was executed 
in Maich 1858, provided for the redemption of the 
mortgaged property after the expiration of fifteen 
years from date. In a suit biought in 1867 to re- 
cover part of this property, the Appellate Couit held 
the plaintiff entitled to recover, because on the 29th 
November 1873, when that Court passed its decision, 
the time fixed for redemption in the mortgage-deed 
had already expired. Meld on special appeal, in 
reversal of the decree of the lower Court, that in 
1867, when the suit was brought, the right even to 
redeem the mortgaged property as a whole had 
not accrued, and that, therefore, the action was pre- 
mature. Lila Moeji v, Vasudev Moreshtar 
Gahpule ... .11 Bom., 283 

273. Mortgage for 

fixed Where money vas lent on mortgage 

without a stipulated late of mteiost, and ifc was 
mutually agieed that the mortgagee was to retain 
possession ±01 a given pqriod piecisely calculated, the 
stipulation was held to involve a condition that tlie 
propel ty was not to be taken out of the hands of the 
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8 REDBMPTIOlSr— 

{c) RedeI^ption otheewise than on Expiey op 
Teem — conti nued 

Eedemption before expiry of tirae~(?6>»^^- 

nued ^ ^ • 

mortgagee before the expiiation of that time Seee- 
MEN?D Dutt u. Keishnanath Roy 25 W. 10 

274 . A mortgage- 

deed, dated the 15th March 1883, stipulated that the 
moitgagoi would pay the interest every yeai, and 
the principal m ten years that " the pimcipal shall 
be paid at the promised time, and the mteiest every 
yeai,'^ and that upon failuie by the mortgagor to 
pay piincipal and interest '‘at the stipulated 
period,^^ the moitgagee should be at liberty to lealise 
the debt from the mortgaged property,' and fiom the 
other property and against the person of the mort- 
gagor The mortgagor instituted a suit for redemp- 
tion on the 15th July 1884 JECeld, upon a constiuc- 
tion of the inortgsfge-deed, that the advance hy the 
mortgagee to the mortgagor was for a peiiod of ten 
years certain, that the case was essentially one in 
which, loohing to the meiits of the niattei between 
the parties, their obligations weie mutual and re- 
ciprocal, and there was nothing in the teims of the 
deed to take it out of the oidinary rules applicable 
to documents of the kind, and that while on the* one 
hand the moitgagee could nof enfoice his rights 
during the period of ten years, on the other hand the 
mortgagor was not entitled, before that period had 
expired, to redeem the property Vadju v Vadju, 
L L. It., 22, i ef en ed to Raghtjbae Dayal 

V* Btjdhu Laii . . . I. Ii. B., 8 AIL, 95 

275 , — Mortgage for 

a term — Intention of parties — When the continu- 
ance of the enjoyment of piopeity mortgaged for a 
prescribed period forms a material pai t of the con ti act, 
the mortgagee cannot be depiived of his light to 
enjoyment on the meie ground that the contract is 
one of mortgage. The cieation of a term is not 
conclusive evidence that redemption should not take 
place before the end of the term But where theie 
was no agreement for payment of interest at an 
annual rate, hut a lump sum equal to the principal 
was to he accepted as interest for the term, and a 
small balance of rent was to be paid at the end of 
the term when the land was returned, and, taking 
the net annual usufiuet at a fixed sum, a term of 
years was cieated, duiing which the debt and interest 
were to he hquidated by that usufiuet, the risk of 
seasons and payment of quit-rent falling on the 
moitgagee, — Meld that the basis of the contract was 
the enjoyment of the propeity hy the mortgagee for 
the teim fixed Sbteucheela Ramabhadea Rajh 
BAH iiDUE V YAIEIOHEELA StTBlANAEAYANA RaJTT 

Bahadue . . . I. Ii. B., 2 Mad.5 314 

276, ^Dehhan Agn.- 

cultuiisis* Idehef Act t XV II of 1879 — The rule of 
law that the right to redeem is co-extciisivo with i 
the right to foreclosure, and is consequently post- 
poned until the time fixed foi the payment of the 
moitgage-debt, does not apply to cases falling under | 


MOBTGAGE — continued, 

8 REDEMPTION— 

(c) Redemption otheewise than on Expiey op 

Teem — continued, 

Bedemption before expiry of time— 

nued 

■ the Dekkan Agricultuiists’ Relief Act Babaji v 
\ VITHIT . . . I. L. B., 6 Bom., 734 

277. Suit for redemption — 

Question of title — In a suit for redemption the 
moitgagee cannot dispute the moitgagor’s title to the 
land compiised m the mortgage, on the ground that 
a claim to it is asserted hy othei proprietors Maho- 
med Abdood Rdzzak V Sadie Adi 

[3 Agra, 142 

(d) Mode op Redemption and Liabidity to 

POEECDOSTTEB. 

278. Payment of mortgage-* 

debt. — Tender or deposit of debt, — Beng JSeq 

of 1S06, s 7 — Undei section 7, Regulation XVII ot 
1806, if a moitgagee has obtained possession at any 
time before a final foieclosure of the moitgage, the 
moitgagoi's payment oi tender of the principal sum 
due under the mortgage-debt saxes his equity of re- 
demption Meld that the section applies where the 
mortgagee has obtained a deciee for possession and 
wasilat, whether he executes it or not. Sakeiman 
Diohtjt V, Dhaeam Nath Tewaei 

[3 B. L. B., A. C., 141 

279. — - Tender ofpor-,^ 

tion of mortgage- debt — A moitgagor cannot ask for 
a deciee for possession without tendering the whole 
of the mortgage-debt Joy Gobind Rot alias 
Bhojeaj Roy v. Bhndhoo Singh 

[17 W. B., 342 

2S0. , - Tender by one 

of several mortgagors — A tendei hy one or moxe of 
several mortgagors is not such as a mortgagee is 
hound to accept, unless it is made conjointly by the 
whole of the moitgagois, oi on then behalf and with 
their consent. Ram Baesh Singh a Ram Ladd 
D oss 21 W, B., 428 

281. — T) ep osi t in 

Court bif mortgagor — Legal tender — Brqht to mesne 
f} ojits — Wheie a mortgagoi deposits the amount of 
the moitgage for the expiess purpose of preventing 
a foieclosure, he is entitled to wasilat, of which the 
mere fact of his having put in a petition, which 
lefeis to some othei suit between him and the mort- 
gagee, but does not prevent the latter from taking out 
the deposit, cannot deprive him Where a moitgagor 
is liable for only a portion of the moifcgaged property, 
but pays in the w^hole amount to secure himself 
against liis co-shaiers, he is entitled to wasilat for 
the whole. Dabi Dutt Singh v. Gobind Peeshad 

[25 W. B., 269 

282. Time for pay-. 

nifnt — Year q/ ymce.— The year of grace counts 
from the date of issue of notice of application for 
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{d) Mode oe Redemptioit and Liability to 
P oEECLOSDEE — continued 

Payment of movtgage-debt— continued, 
foreclosDie, and not from tlie date of service of tb,e 
notice. Ghazeeood-deen v Bhooktjn Doobey 

[2 Agra, 301 

283. Time for pay- 

ment — Year of go ace — Soliday — Beng B eg . 
XVII of 1806 — The year of giace allowed to a moit- 
gagor hy Regulation XVII of 1806, to tender or de- 
posit the amount due to the mortgagee, includes 
authorised holidays , the mortgagor not being entitled 
to the deduction of any holidays which may occui 
when that yeai expires. Kdmola Kant Myteb v 
Naeaineb Dossee , • *9 W. B., 583 

284. Time for pay- 

ment — Beng, Beg XVII of 1806, s 8, — Extension 
of time — A Judge has no disci etion to extend the 
time allowed to a mortgagor under section 8, Regula- 
tion XVII of 1806 Mahomed^ Gazee Chowdhey 
V Abdood Mahomed Ameeeoodeen 

[6 W. K., Mib,, 31 

285. — Time for pay- 

ment, — Deposit — Tender of mot tgage money — 
Where a moitgagee extended the time for payment to 
the 26th November, and the mortgagor v^as pi evented 
by the closing of the Com t from depositing the mort- 
gage-money in the Judge^s Court on that^day,— BeZcf 
that the mortgagor saved his estate froni foreclosure 
by depositing the money m Court on the first day 
after the 25th November on w^h^ch the Court was 
open The mortgagor having the option either of 
depositing the money in the Judge^s Court, or of 
tendering it if theie is sufficient excuse for not 
depositing m the Judge’s Court, he is not bound to 
tender the money and prove that tender Dabee 
Rawoot V Heeamitn Mdhatoon . 8 W. B., 223 

286. Time for pay- 

ment — Tendet of mortgage-money — Notice of deposit 
to mortgagee —Where a decree declared plaintiffs’ 
right to redeem a mortgage whenever within the 
month of Jeth they paid the mortgage-money, but did 
not direct that the money should be paid into Court, 
and plaintiffs brought the money into Court on the 
first day of the following month, the last day of Jeth 
falling on a Sunday , hut did not, however, take out 
execution foi some months, noi apprise the defendant 
that they had paid the money into Court, — Seld 
that such payment was not a proper tender, and that 
to make it a proper tendei the plaintiffs should not 
only have paid the money into Court in the month of 
Jeth, but were bound to see that the mortgagee in 
possession had due notice of such payment Nitia 
Nund n, Mya Run . . . 3 NT. W., 80 

287. Bight of pur- 

chaser to redeem usufructuary mortgage — Dimiia- 
tion — ^A zur-i-peshgi lease, Wng nothing but a 
simple mortgage, may be^canceued on pi oof of dis- 
chaige of the advance, with interest from the usufiuct. 


MOBTGAGE- continued, 

8. REDEMPTION — contimed, 

{d) Mode oe Redemption and LiABXjiiTY to 
Foeecloshee — continued 

Payment of mortgage-debt— 

or 01 ^ payment of the money in cash The purchaser 
of the piopiietaiy right^na zui-i-peshgi is not bar- 
red from suing to redeem, because he, or those through 
whom he claims, did not sue for an account within 
twelve yeais from the expiry of the term, or from dis- 
charge of the debt by the usufruct. PirLTirN Sjnoh 
D Reshal Sinoh . . . .1 W. B., 7 

Nhnd Ladd v , Balue: . . 2 Agra, 122 

288. D epos it of 

mortgage-money — Tender. — Notice of depmit, — A 
deposit of the moitgage-money by a mortgagor, ac- 
companied by a protest against the validity of the 
mortgage itself, and a thieat to sue for its cancel- 
ment, imposes no condition nj^jon the acceptance of 
the money so as to render the tender invalid A 
deposit being once duly made, the mortgagor’s equity 
of redemption is saved, quite irrespective of whether 
the mortgagee ihas leceived notice of the deposit or 
not Hethan Sing-h m Nhekoo Singh. Hethan 
Singh v). Lokeaj Singh . . 3 W. B., 184 

289. — Buit "by pur- ^ 

chaser ft om mortgagor for redemption. — Tender of 
mortgage-money purchaser of the right of re- 
demption of a mortgagor may sue without tender out 
of Court of the mortgage- debt to the mortgagee. 
The tender of the money out of Court only affects the 
purchaser’s right to recover his costs Dinonath 
Btjtobyad V. Womaohtten Roy . 8 W. B., 128 

290. — Tender of pay- 

ment — Bye-hil-wafas — Foreclosure — Beng Beg 
III of 1795, s 14 ; Beng Beg II of 1805, s 8 s and 
Bencf. Beg XVII of 1806, s 8 — Bye bil-wafas or 
kut-kobalas aie redeemable like ordinary mortgages, 
and sub-ject to foieclosure It cannot be laid down as 
a rule umvei sally true, that under section 14, Regula- 
tion III, 1793, a mortgagee’s proceeding for a fore- 
closure undei a mortgage of the class of bye-bil-wafa 
simply, cannot be pi ef erred after twelve years from 
the expiration of the time which the instrument 
fixes as the period of redemption of payment, and 
on the expiration of which the conditional salfe will 
become absolute , for this mdiscnminatmg ground of 
decision would include ahke adverse occupations and 
those which had not the semblance even of such a 
chaiacter, and would establish a bar "'arising from 
simple occupation, and not from the laches of the 
demandant or of others before him When a mort- 
gagee not only seeks the assistance of a Court to give 
him possession of his pledge, but also to foreclose 
the mortgage, he must effect that object in the mode 
prescribed by section 14, Regulation III of \ 795 ; 
section 3, Regulation II, 1805 , and section 8, Regu- 
lation XVII, 1806 Mere words m the foim of a 
protest which may accompany a tender will not defeat 
4t when they can reasonably be regarded as idle 
woids. But the payiiient;mto Couit of the mortgage- 
money, accompanied by a petition disputing the mort- 
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8. REDEMPTION" — eontinued* 

(d) Moixb op Redemption and Liabixitt to 
POEEOLOSTTEB — continued. 

Payment of mortgage-deb i — continued, 

gagee’s title to foreclose, and expressing an intention 
amounting to a notice to sue^ube mortgagee to recover 
back the very money tendered, is not a valid tender 
Pbani?ath Chowdhey Rameutton Boy 

[4 W.R.,P. C., 37 

S. C. Peannath Roy Chowdey n, Rookea 
Beottm . . .7 Moore^s I. A., 823 

291. -7- Payment into 

Court of redemption-money — Costs, — It is sufficient 
to bar a foreclosure smt that the principal money and 
interest “due on the mortgage have been paid into 
Court within the year of grace, or an extended time 
agreed upon by the parties without costs incuned 
by the mortgagor in the matter of the moitgage. 
Zalem Roy Deb Shahbb 

« [Marsh., 167 : 1 Hay, 373 

292. Beng, Reg* 

XVII of 1806) s 8. — Mode of payment —The mort- 
gagors of certain landed property not having paid the 
money due on the mortgage within the stipulated 

^ period, the mortgagees consideiing it unnecessary to 
proceed under section 8, Regulation XVH of 180^, 
— t.e., without waiting to toieclose the mortgage, 
brought a suit, obtained a decree, and took possession. 
Meld that, as the mortgagees took possession before 
final foreclosure, the mortgagors were in a position to 
redeem, and might do so by payment of the advance 
made on the mortgage, whethei such payment wa-s 
made in cash or reahsed by the moitgagees from the 
usufruct of the estate. Ishan Chunbee Baneejee 
13, JuaGUTT Chundee Doss . . 13 "W, B., 44 

293. — ' Payment by 

order of Judge into Collector's treasury — The pay- 
ment by order of the Judge into the Collector's 
treasury, before the expiration of the year of grace, 
of a debt due to a mortgagee, was held to be a deposit 
in Couit entithng the borrower to redeem. Abdool 
Huq V, Myah Bewah ^ . W, B., 1864, 184 

294. — Acceptance of 

payment — Subsequent objection, — A mortgagee who 
once takes the mortgage-money as deposited by the 
mortgagor within time, cannot aftei wards sue for 
possession, on the ground that the deposit was made 
after the expiry of the year of grace, and that he had 
applied for the money under wrong information from 
his agent Khondhab Nowazitsb: Hossein v 
WooSTJLOONissA Bibee . . 6 W. B„ 249 

295. Payment into 

Court of redemption-money — Legal tender, — The 
defendant m a foreclosure suit paid into Court the 
amount due in respect of principal and interest of 
the mortgage. This payment was made after the 
day on which, accoidmg to the mortgage, the sale was 
to become absolute, but witbm a few days of the ex-^ 
piration of the year of grace. '"The payment into : 
Court was accompanied by a petition praying that j 


MOBTGAGB — continued, 

• 8. REDEMPTION— 

(d) Mode of Redemption and Liabidity to 

POEECLOSUEE — continued. 

Payment of mortgage-deht— continued, 
the fund might be retained in Court, until the deci- 
sion of ceitam ob 3 ections made by the defendant, dis- 
puting the amount due under the mortgage-money. 
Meld that such payment into Court was not a tender 
of the mortgage-money, and that the mortgagee was 
entitled to foreclosure. Nfbdnoo Moonjtteeeb 
DABEA V, OODDOKMONEB DaBEA 

[Marsh.., 45 ; 1 Hay, 76 
S. C. Goldokmonee Dabea v, Nabdnq-o Moon- 
jdebeDabea . . W. B., P. B., 14 

296* Beng, Reg XVII 

of 1806 —Stipulated period,— Notice,’-Iln a suit by a 
mortgagee for possession after foreclosure proceed- 
ings under Regulation XVII of 1806, on the ground 
that the moitgagor had failed to pay the money 
within one year fiom the notice, the defence was that 
the notice had been issued before the lapse of the 
time stipulated for* repayment The peiiod stipu- 
lated for the payment of the principa.L sum was 3id 
July 1866, but the deed contained a pioviso that if 
the mortgagor paid the interest eveiy half year 
during the continuance of the security, the mortgagee 
would not enfoice his security until the 3rd January 
1871. Meld that the time for redemption expired 
with the period stipulated for the payment of the 
principal sum, — i e„ the 3rd July 1866. WooMA 
Chden Chowdhey V, Behaeee Lald Mookeejbb 

[21 W. B., 274 

297. ^^Seng. Reg XVII 

of 1806, ss, 7, 8 — Tender of mortgage-money,^ 
TJncondiiional tender — Where, in a suit for fore- 
closure of a mortgage by conditional sale, a notice of 
foreclosure had been issued under Regulation XVII 
of 1806, and the moitgagors deposited m Court the 
money due on the mortgage before the expiry of the 
year of giace, but at the same time denied the mort- 
gagees' light to receive the money, and thieatened 
them with legal pioceedings if they took it fiom the 
Court, — Meld that the deposit was not an uncondi- 
tional tender of the money due on the mortgage ; that 
it was vitiated by the conditions under which it was 
made ; that the moi tgagees were not bound to accept 
a deposit so vitiated ; and that therefore it was not . 
valid to prevent foreclosuie. Prannath Roy CMw- * 
dhry v. Ram RuHon Rae, 7 Moore’s I A , B28 , and 
Ab^or Ruliman v. Kisto Lall Chose, B, L.R , Sup, 
VoL, 598, followed. Makhan Kdae n Jasoda 
Kfae .... 1. 1,. B., 6 AIL, 399 

298. - — Mortgage prior 

to Beng, Reg. XVII of 1806 —Beng, Reg I of 
1798 —When the time fixed for payment of a mort- 
gage, in the nature of a bye-bil-wata, was the end of 
1802, and there was no allegation of tender or de- 
posit of the money prior to that date,— that the 
mortgagor had, undsr Regulation I of 1798, lost his 
nght ot redemption, 'and that the benefit of Regula- 
tion XVII of 1806 could not be applied to mortgages 



( 398S ) 


BKJEST OP CASES. 


( 3986 ) 


MOE.TQAGB — continued, 

8. REDEMPTIOIf — continued. 

(d) Mode oe Redemption and Liabidity to 
Fobecdosdee— 

Payment of mortgage-debt — continued, 
made prior to tlie passing of tkat enactment. Rdh- 
MDN tJ. SHXTMSOODDBEN HYDEB 

[•W. B., 1864, 183 

299. Deed without 

provision for interest ■ — Payment only of pi incipal 
money — ^^^en a deed of mortgage is silent as to in- 
terest, payment of tke bare principal mtbin tbe year 
of grace is sufficient to bar foreclosure. Radha- 
NATH Sbin V Bdng-o Chundee Sein 

[W. B., 1864, 157 

SCO. Payment of 

interest, — Interest exceeding principal — Held that 
the deposit of the principal due, and a sum equal to 
the principal by way of interest, was sufficient under 
the law apphcable to the case, and that no sum 
could legally accrue due as interest during the year 
of grace, as the law prohibited the recovery of interest 
beyond the principal. SHEOBCETes v, Dhaeee Tha- 
EooB , • . .2 Agra, Ft. II, 194 

301. Mortgage not 

providing for interest — Usufruct — Payment only 
of principal money, — In an usufructuaiy moitgage, 
where theie is no stipulation for inteiest the mort- 
gagee is not entitled to it, the usufruct going in lieu 
of interest, and the payment of only the principal 
sum IS a bar to foreclosure. Gdnga Pees had Roy 
t>, Enayet Zaheea , , .16 W. B., 251 

802. ^ Payment within 

a year — Peg XVII of 1806i — Interest — 

Where interest is not reserved by the mortgage-deed, 
but it piovides for lepayment ot the piincipal only, a 
payment mto Court within a year after the institu- 
tion of a foreclosure suit of the»prmcipal only with- 
out interest satisfies the 7th section of Regulation 
XVII of 1806, and entitles the mortgagoi to the 
redemption of the property. Roopnaeain Singh n 
Hadho Singh .... Marsbu, 617 

803. Moitgage with 

condition that mortgagor should remain in posses- 
sion until default in payment of interest — Relief 
fromforfeituie, — The defendant mortgaged certain 
premises to the plaintiff by a deed of mortgage, which 
contained a condition that the mortgagor should re- 
main in possession so long as the interest was regu- 
larly paid Default in payment of the inteiest was 
made, and the mortgagee sued for possession of the 
mortgaged premises Held that the mortgagor was 
entitled to equitable relief against the entry of the 
mortgagee on payment of all arrears of rent, together 
with interest upon each instalment and costs, and 
three months' time was allowed to the mortgagor to 
make such payment. Sitaeam Dandekae v. Ga- 
nesk Goehbe . . .6 Bom., A. O., 121 

804. ’f- Interest^ Non- 

payment of — Right of assignee* of mortgagee to 
foreclose in default of payment, — Where the mort- 


MO BTG AGE — continued, 

8, REDEMPTION^ — coniimed, 

(d) Mode of Redemption and Liability to 
P oEECLOSDEE — continued. 

Payment of mortgage-debt— 

gagc«* ^covenanted to pay to the moitgagee the prin- 
cipal sum at a given ^date^nd interest in the mean- 
time, and in default of payment of the principal on 
the date mentioned, interest on so much as should 
remain due at the same rate, the mortgagee cove- 
nanting to lecoiivey on payment on the given date, 
and in default of payment of principal or interest at 
their respective due dates the whole sum to become 
due, — Held that the assignee of the mortgagee had a 
right to foreclose on default of payment of an instal- 
ment of inteiest befoie the date on which the princi- 
pal was made payable. Peosaddoss Dutt tT Ram- 
dhone Mttllick . . 1 Lad. Jiir., BT. S., 256 

805. Default in pay-^ 

ment of interest — 'Action on covenant before princi* 
pal sum is due, — Where, by a piqviso in a mortgage, 
it IS agreed that, “ in case of default in payment by 
the mortgagoi of the piincipal sum, or any one 
instalment of interest thereon," &c , then an(f in 
any such case the whole of the money so seemed by 
these piesents shall immediately theieupon become 
due and payable with a power of sale on such de- 
fault," and where the principal sum and interest 
theleon was also secured by a bond and wan ant of 
attorney to confess 3udgment thereon, the condition 
of which was in the same words as the covenant for 
repayment in the mortgage, — Held that, in an action 
on the covenant contamed in the proviso, and on the 
bond, brought on default of payment of an instal- 
ment of interest, hut before the date on which the 
principal was payable, the plaintiff could only lecover 
on either the covenant or the bond in respect of the 
inteiest unpaid. Fool Chdnd Johdeey v Ram- 
EEiSTO Bose . . 1 Ind. Jur., S., 426 

806. — - “Breach of con» 

dition in mortgage — Relief against forfeiture,— 1x1 
November 1873 M. sued for the cancelmeut of a deed 
of usufructuary mortgage executed by her in Novem- 
ber 1856, and for the e 3 ectmentof themoitgagees, on 
the giound of the breach of a condition in the deed 
that the mortgagees shoqld pay hei a life annuity of 
R.15 during the term of the mortgage (twenty years) 
and also after foreclosuie, otherwise, on any failure, 
they would he liable to ejectment and to the forfeit- 
ure of the mortgage. No payments of annuity had 
been made, and each failure to pay was^held to he a 
separate breach of the condition Held that if there 
had not been so many successive breaches, and if the 
defendants had at any time hi ought into Couit the 
arrears with interest, or had offered to do so, the 
Courts below, although they could not have passed a 
decree for the money, might have withheld a decree 
for enforcing the forfeiture. Sadha Bhagwani 

[7 3N, W., 53 

3 Q 7 ^ CJo nditional 

sgde — Non-payment of entire interest — Peng. Reg, 
XVII of 1806 f ss ^7 and 8 — In those parts of 
India where Bengal Regulation XVII of 1806 is 
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in force the right to redeem a mortgage hy condi- 
tional sale is governed entiK?ly hy the Regulation and 
not by the terms of the condition Wheie, withm a 
year ^fter service of the notification of a foreclosure 
petition, the mortgagoi deposited the principal debt 
and interest for the last year, alleging that inteiest 
for the previous years was, according to the condi- 
tion, to be recoveied by sepaiate suit, — Seld that 
his suit for redemption must be dismissed There 
had been default m payment of the interest due, and 
by section 8 the moitgage, notwithstanding the con- 
ditionsdehed upon, had been finally foreclosed. Mae*- 
SEB Ai»i Khan v Saeje Pebshad 

[ L. B., 13 I, A., 113 : 1. L. B., 9 All., 20 

808. 5 Conditional 

sale — Interest — Mesne profits, — Foreclosure — 
Beng, Beg, XVII Cf 1806, s. 7 , — A deed of condi- 
tional sale, after reciting that the vendoi had re- 
cefvred the sale- consideration (R199) and had put 
the vendee in such possession ot the jproperty as the 
vendor himself had, proceeded as follows (ven- 
^ dor) shall not claim mesne profits, noi shall the ven- 
dee claim mteiest in case the vendee does not 
obtain possession, he shall lecover mesne profits for 
the period he is out of possession and when, after 
the expiry of the teim fixed, I lepay the entire sale- 
consideration in a lump sum, I shall get my share 
redeemed in case of default m payment of the sale- 
consideration, the sale shall be deemed to become 
absolute.” The vendee did not get possession of the 
property for some yeais, and, on the expiiy of the 
term, took proceedings under Regulation XVII of 
1806 to foreclose The legal lepresentative of the 
vendor deposited the sale consideration mentioned in 
the deed of conditional sale (R199) within the year 
of grace In a suit by the vendee for possession of 
the property, the sale having been declared absolute, 
the question arose whether or not the legal represent- 
ative of the vendor should have deposited, by way of 
interest, in order to prevent the sale from becoming 
absolute, in addition to the sale-consideration, the 
amount of mesne profits for the period the vendee 
‘^'Was out of possession of the property. Meld (Span- 
KIE, I, dissenting), on the construction of the deed 
of conditional sale, that the deposit of the sale-con- 
sideiation (R199) was sufficient for the redemption 
of the projierty, Rameshab Sinoh v, Kanhia 
Sahe . . . I. Ij. B., 3 All., 653 

309, I/ease of mort- 

gaged fTOjgerty hy mortgagee to mortgagor — Inten- 
tion of parties as to mode of payment and default — 
Bemedies of mortgagee under mortgage — On the 
16th March 1874i L gave M, a mortgage on cer- 
tain land for B24,000 for a term of ten years, by 
which it was provided, inter aha, that the mort- 
gagee should take the profits of the land in heu of 
mterest; that the mortgagee should giant a lease of 
the land to the mortgagor, the latter paying 
fonner the profits of the land eveiy harvest in lieu 
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of mteiest; that if the moitgagoi failed to pay the 
moitgagee the profits of the land by the end of any 
year, he should pay mteiest on the principal amount 
of the moitgage at the late of one per cent, calcu- 
lated fiom the date of the moitgage, and m such 
case the mortgagee should have no claim to the pio 
fits; and that, if the mortgagor failed to pay the 
moitgagee the profits hy the end of any year, the 
mortgagee should he at bheity to cancel the lease 
and to enter on the land, and collect the rents thereof 
and apply the same to payment of interest. On the 
21st March 1874 M gave L, a lease of the land 
nndei which Rl,980 was the sum agreed to he pay- 
able annually as profits m lieu of mteiest In 1879 
M,, who had not been paid any profits, sought to 
enfoice m the Revenue Courts the condition as to 
eiitiy on the land, but was successfully resisted by 
L's widow On the ICth Januaiy 1880 M. sued 
A/5 widow for mtarest on the principal amount of 
the mortgage at the rate of one per cent calculated 
fiom the date of the moitgage to the date of suit, 

I claiming the same by virtue of the provisions of the 
moitgage, on the ground that he had not been paid 
any profits JSeLd that the moitgage and lease 
transactions must he regarded as one and indivisible, 
and the questions at issue between the parties he 
dealt with g[ud mortgagor and mortgagee ; that so 
regarding such tiansactions and dealing with such 
questions, M, and L, did not stand m the position of 
“landlord” and “tenant” and the proceedings of 1879 
m the Revenue Courts were had without ^uiisdiction, 
also that, although looking at the teims of the con- 
tract of moitgage, it was the intention of the paities 
that, on the mortgagor failing to pay the moitgagee 
the profits hy the end of any year, the Utter should 
m the first place seek possession of the land, yet as 
M had never obtained possession, but on the con- 
traiy had been resisted when he sought to obtain it, 
his piesent claim for mteiest was maintainable 
The Court directed that so much of the mteiest as 
was due at L ’s death should be recoveiable from 
such property of his as had come into his widow’s 
hands , and as to the rest, which related to the period 
during which the widow had been m possession and 
in receipt of the profits, that it should be recoverable 
from her personally. Bhamelin v Mathera 
Prasad . , . i. l. b., 4 AU., 430 

310. Usufructuary 

mortgage — Interest, Bayment of — Beng Bea, 
XXXIV of 1803, ss 9, 10. Act XXVIII of 1855, 
— Act XIV of 1870, — T'i ansfer of Bropei ty Act 
IV of 1882, s 2 — A deed of usufructuary mort- 
gage executed m 1846, under which the mortgagee 
had obtained possession, contained the following con- 
ditions Until the mortgage-money is paid, the 
mortgagee shall remain m possession of the mort- 
^ged land, and \yjiat profits may remain after pay- 
ing the Government le'^enue aie allowed to the 
mortgagee, and shall not he deducted at the time of 
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redemption. At the end of any year, the moitgagois 
may pay the mortgage -money and redeem the pio- 
perty Until they pay the moi tgage-money neither 
they nor then heirs shall have any light in the pio- 
perty” In 1884 a repiesentative in title of one of 
the original mortgagois sued to redeem his share of 
the mortgaged pinpeity, upon the allegation that the 
principal amount and inteiest due upon the moit- 
gage had been satisfied from the piofits, and that he 
was entitled to a balance of R45. It was found that 
fiom the profits, after deducting Government levenue, 
the principal money with interest at the rate of 12 
per cent per annum had been realised, and that 
the surplus claimed by the plaintifE was due to him 
The lowei Appellate Couit dismissed the suit, on the 
ground that under section 62 (&) of the Transfer of 
Property Act (IV of 1882) and with reference to 
the teims of the deed of moitgage^ the plantiff was 
not entitled to recover the propeity until be paid the 
moi tgage-money Keld that, although the word 
^rtnteiest” was not specifically used, the natural and 
reasonable construction of the deed was that it was 
arranged that the mortgagee should have possession 
of the property and enjoy the profits thereof, until 
the principal sum was paid, in hen of mteiest Seld 
that the provisions of sections 9 and 10 of Regula- 
tion XXXIV of 1803, which was in foice when the 
deed of mortgage was executed, were not affected or 
abiogated by Act XXVIII of 1855 or Act XIV of 
1870 or Act IV of 1882, that these piovisions weie 
incidents attached to the moitgagor’s rights of which 
he was entitled to have the benefit, and that the 
contract of moitgage being subject to these provi- 
sions, the charge would have been redeemed as soon 
as the principal mortgage-money with 12 pei cent, 
inteiest had been lealised by the mortgagee from 
the piofits of the pioperty. Samar Ali v Karim- 
TJL-LAH . . . I. Ij. R-., 8 All., 402 

311 , JJsufTuctuary 

mortgage — Intel est — Waiver — By a deed of usu- 
fructuary mortgage, dated in 1875, a sum of R30,000 
with interest at R1 pei cent per mensem, was 
advanced on the security of certain property, for a 
period of ten years The deed contained various 
provisions for securing the payment of interest to 
the mortgagee, and among these a provision that he 
should have possession of the property and take the 
profits on account of interest, the piofits being fixed 
at a certain amount yeaily, leaving an agreed balance 
of interest to be paid yearly in cash. Theie was 
also a provision that, in the event of possession not 
being given, the mortgagee might tieat the pim- 
cipal money as immediately due, and recover it at 
once with interest at the rate of Rl-6 per cent per 
mensem The mortgagee did not take possession of 
the moitgaged property, and took^no steps to obtain 
such possession, or to recover tae money for nine 
years, during which no mteiest was paid. In Nov- 
ember 1884 the mortgagee brought a suit against 
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the ^iflortgagors to recover the mortgage-money, 
claiming interest from the date of the mortgage- 
deed to the date of the suit at Rl-6 per ceuC per 
mensem Seld that the fan inference of fact from 
the cii cumstances above desciibed was that the 
moitgagee waived the piovisions for securing and 
recoveimg the inteiest, and that the tiansaction 
must be looked at as simply one of a loan for the 
specified peiiod at the agreed late, e , R1 per cent, 
pel mensem Ganga Sahai v Lacblman Singh 

[I.L.R.,8 AR,194 

312. Interest. — Suit 

fot redemption — Transfer of Property Act, s, 84 — 

In February 1883 a dcciee foi pre-emption was 
obtained m lespect of a moitgage by conditional 
sale executed m August 1882 the 23id August 

1883 the deciee-holder executed his decree by de- 
positing the principal amount of the moitga^e- 
money, and obtained possession of the propeity in 
substitution for the oiiginal mortgagee. In June 

1884 the mortgagoi, pioceedmg iindei section 83 of 
the Transfer of Piopeity Act, deposited in Couit ^ 
th^ sum of R699, claiming the same to he adequate 
foi redemption The case was, however, struck off 

in consequence of the pre-emptorts objection to re- 
ceiving the deposit on the ground that it did not 
include the interest due on the mortgage 4 he de- 
posit remained in Court, and on the 21st August 1884 
the mortgagoi deposited afuither sum on account 
of interest, but this also the pre-emptor lefused to 
leceive, for the same reason as before In a suit 
by the mortgagor for redemption of the moitgage, 
it was found that the amount deposited was ail that 
was due on the mortgage on the 21st August 1884. 
Meld that until the 23rd August 1883 when the 
defendant enforced his pre-emptive deciee by de- 
positing the consideration foi the conditional sale of 
August 1882 he had no interest in the subject of 
pre-emption as would entitle him to any benefits 
aiismg therefiom, and that the defendant was not 
entitled to claim any interest on the mortgage- 
money for the peiiod antecedent to the 23rd August 
1883 iSemblef — That the pioper person entitled to 
receive the interest foi that period was the original 
conditional vendee, and the Couit which passed the 
deciee for pie-emption should have allowed him the 
amount of such interest in addition to ^he principal 
mortgage -money Ashih Ah v. Matliwa Kandu, 

I, L iE , d All.^ 187 y referred to JSeld, with refers 
ence to section 84 of the Transfer of Property Act 
(IV of 1882), that the Courts below weie right in 
not allowing interest to the defendant after the 21st 
August 1884 when the plamtiff, to his knowdedge, 
deposited the whole money due on the moitgage. 
Deo Dat v. Ram Autab . I, L. R., 8 All., 502 

3 X 3 ^ Mortgage 

Vy conditional sa}e — Interest — Foreclosure — ^A 
deed of mortgage by conditional sale executed m 
1872, giving the mortgagee possession, contained a 
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stipulation tbat the principal money should paid 
within ten years from the date of execution of 
the ^ed, and that, in default of such payment, the 
conditional sale should become absolute. It con- 
tained the following condition as to interest — “ As to 
interest, it has been agreed that the mortgagee has 
no claim to interest and the mortgagor has none to 
profits” The mortgagee, however, did not obtain 
possession. In 1878 the mortgaged property was 
purchased by the appellant at a sale in execution of 
decree.^ In 1884 the mortgagee brought a suit for 
foreclosure against the purchaser and the heirs of 
the mortgagor, claiming the principal money with 
interest at 8 annas per cent, per mensem- The de- 
fendants pleaded tha^t the plaintifE was not entitled to 
claim interest. IBleld that wHatevei claim the mort- 
gagee might have %ainst his mortgagors for com- 
pensation or damages hy way of mteiest in con- 
se(5:ience of the failuie to get possession under the 
contract, he had none entorceable in this respect 
against the land, which had passed free fiom charge 
for interest to the purchaser Rameshur Singh v. 
JRanahta SahUj I L jB., B All, 658, referred to, 
Addas Bakhsh v, Sada Sdkh ^ 

[I. i,. R., 8 All., 182 

9. FORECLOSURE. 

(a) Right op Fobecdoshee. 

314. Right in mortgage by con- 

ditional sale. — A inoitgagee under an instiument 
creating a conditional sale has the right of fore- 
closure. The decisions of the Suddei Court that no 
mortgagee could ever foreclose the mortgagoi’s equity 
of redemption overruled. Venkatoheddam Pidday 
V, Tiefmada Chaby . , ,2 Mad., 289 

316. — — Forfeiture of 

priority — The power of foreclosure is incidental to 
a mortgage m the form of a conditional sale, and the 
mortgagees hy availing themselves of that power do 
not forfeit the priority they possess Bhiroogeb 
"-Missbb V, OoDPUT Adi . . . 2 IST. W., 311 

316. — — Feng. Reg, 

XFII of 1806 — Agreement of •parties — Meld that 
a conditional^sale may, by agieement and acts of the 
parties, become absolute without formal foreclosure 
proceedings taken under Regulation XVII of 1806 
Gooedyal li, Hhnskoonwee . 2 Agra, 176 

Rughonath Dass «. Ram Gopad . 5 NT. TV., 29 

317. — — — — Title of pur- 

chaser hy conditional sale — The right of a pmehaser 
by conditional sale, who has duly taken proceedings 
under Regulation XVII of 1806, becomes absolute oir 
the expiry of the year of grace, and he is entitled to 
claim mesne profits fiom that date without brings 
ing a suit for possession. JeSeakhtjn Bingh 

^ Eookto Singh , , , .3 Agra, 368 
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318. Feng, Reg, 

XVII of 1806, — Fxpiration of year of grace,-^ 
On the expiration of the year of grace allowed by 
Regulation XVII of 1806^ the ownership of the 
mortgaged property vests absolutely in the mortgagee, 
even though he may not have obtained a decree 
establishing or declaring his right. Khooh Chund 
V. Leela Mhur, B Agra, lOB , JeoraTchan Singh v, 
Soohum Singh, 3 Agra, B58 , Suroop Chunder Roy 
v Mohender Chunder Roy, 22 W, R , 5B9 , and Zotf 
Rossein v. Abdool Ah, S TV, R , 476, followed^ 
Tawakettd Rai V, Laohman Rai. Tawakkhd Rai 
V, Shbo Ghitdam: Rai * I, L. R., 6 All., 344 

319. Right at expi- 

ration of year of grace — Suit to confirm title . — 
The title of a mortgagee is not complete upon the 
expiry of the year of grace allowed hy the Regulation, 
hut it is necessaiy*fai him to hung a regular suit 
aud obtain a decree in order to confiim his title. 
Raisuddin Chowdhby V Khoda Newaz Chow- 
dhby 12 C. Ii, R., 479 

320. Agreement to 

pay amount to co-sharer or in default to forfeit 
share — Where certain arbitrators, summoned by the 
revenue authorities under the Regulations, investi- 
gated ancestral debts, and ascertained the amounts 
to be contributed by the other co-shareis to one who 
paid the revenue, ^nd they, accepting the award, pro- 
mised to pay principal and interest on a certain date ; 
and also further agreed that, if they failed to pay on 
the specified day, their shares should thenceforward 
become his absolute property, — Held that such an 
agreement amounted to a conditional sale, and was 
liable to the incidents which under the Regulations 
attach to such sales, and the suit for possession, 
without summary process of foieclosure, was not 
maintainable. Ghosee Ladd v, Gaind Ladd 

[3 Agra, 184 

321. Beng, Reg, 

XXXIV of 1802 — Mahomedan mortgagor, — In 
1832 a Mahomedan mortgaged certain land with 
possession on condition that if the money lent was 
not repaid within eight years, the land should be 
enjoyed by the moitgagee after that period as if 
conveyed by sale In 1883 a suit was brought to 
redeem. Held that the title of the moitgagee be- 
came absolute by virtue of the terms of the cou- 
tract on default of payment witlnn the time spe- 
cified. The obligation cast by Regulation XXXIV 
of 1802 upon a mortgagee to account for piofits does 
not prevent a mortgage by way of conditional sale 
from becoming, after the period for redemption has 
elapsed, an absolute sale where no account has been 
rendered by the mortgagee. The rule laid down in 
Battahhiramier* s q^e, IB Moore's I A , 560, apphes 
to a mortgage executed by a Mahomedan. Mad- 
DIKABJHNUDir V, MADDIKABJHNFDtT 

£1* Ii, R., 8 Mad., 186 
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322. — J^arol condition'- 

al mortgage* — Beng Beg XVII of 1806 —X. made 
over to <?, fiom whom he had bon owed certain 
moneys, certain land, on the oral condition that, if such 
moneys were not repaid within two or three months, 
such land should become & absolutely JELeld that, 
as there was no deed of conditional mortgage, the pro- 
visions of Regulation XVII of 1806 were not apxili- 
cable to Q , and he became the owner of such land 
aftei the expiry of three months from the date on 
which it was made over to hum, in consequence of the 
amount of the loan not having been repaid to him, 
Gobab Dhan Das v* Gohal Das 

[I. L. B., 2 All., 633 

323. Mortgage in JBJng- 

lish form — A moitgage in the English form between 
Hmdus of lands in the mofussil, outside Calcutta, has 
always been tieated by the Oouits as a moitgage by 
conditional sale. Shubhomoyee Dasi h, Srinath 
Das , , , . I. Ii. B., 12 Calc., 614 

324. Beng* Beg* 

XVII of 1806, s 7. — Foreclosure of equity of re^ 
demotion . — “ Stipulated period ** — By a mortgage in 
the English form, the defendants conveyed certain 
property to the plaintiff, subject to the proviso that, 
in the event of the defendants paying to the plaintiff 
the principal sum on the 4th September 1868, and in 
the meantime paying interest on that sum half-yearly, 
with annual rests, in case of default of such pay- 
ment, then the plaintiff should re-convey the proper- 
ty, The defendants failed to pay inteiest ^ and on 
the 4th Decembei 1866 the plamti:ffi applied to the 
Judge of Chittagong for foreclosure theieupon 
notice, under section 8 of Regulation XVII of 1806, 
was issued, and served on the defendants On the 
15th April 1868 this suit was instituted by the plain- 
tii^ for the establishment and confirmation of absolute 
purchase, and to obtain possession of the mortgaged 
premises Field that the suit ivas not maintainable. 
Regulation XVII of 1806 applied to this mortgage; 
and, under that Regulation, the mortgagee could not 
apply for foreclosure until the time agreed upon for 
repayment by the mortgagor, — that is, the “stipu- 
lated period referred to m section 7, — and the 
mortgagor was entitled to one year’s grace from noti- 
fication of the apphcation for foreclosure made after 
that date. Sabasibaba Debi n. Hand Lab Sen 

[5 B. L. B., 389 

S. C. Shoeoshbe Bala Dabee n* Nund Lall Sein 

[13 W. B,, 364 

325. — - Beng * Beg * 

XVII of 1806, s* 8 — Conditional sale.^An mstru- 
ment of conditional sale provided that the conditional 
vendor should retam possession of the property to 
which it related, paying interest on the principal 
sum lent annually at twelve per cent, and should 
repay the piincipal sum lent within seven years, that 
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(by ^ the fourth clause thereof), in the event of 
default of payment of mterest in any year, the term 
of seven yeais should be cancelled, and the conditional 
sale should at once become absolute; and that (by 
the fifth clause thereof) in the event of the piincipal 
sum lent not being repaid at the end of seven years, 
the conditional sale should become absolute De- 
fault having been made m the payment of interest 
annually as stipulated, the conitional vendee, the 
term of seven years not having expired, took pioceed- 
mgs to foreclose, in pursuance of the condition con- 
tained m the fourth clause of the deed, and^he con- 
ditional sale was declared absolute. The conditional 
vendee then sued for possession of the 'property. 
Field that the fifth clause of the deed did not dis- 
pense with the necessity of coinplying with the pro- 
visions of section 8 of Regulation XVII of 1806 
and was compatible with them, and on or after the 
expiry of the stipulated peiiod application for- the 
foreclosure of the mortgage and rendering the con- 
ditional sale absolute lu the mannei prescribed by 
that Regulation might and must he made , that the 
condition contained in the fourth clause of the deed 
in effect defeated and violated the provisions of that 
Regulation, and summarily converted a conditional 
into an absolute sale m disregard and defiance theie- 
of, and the foreclosuie proceedings taken by the con- 
ditional vendee before the expiry of the peiiod stipu- 
lated for the repayment of the principal sum lent 
were iriegular, and the sale could only he rendered 
conclusive in the manner prescribed by that Regula- 
tion m pursuance of the fifth clause of the deed; and 
that, accoidmgly, such suit was not mamtainahle, 
Imbab Husain v* Mannu Lal 

[I. Ii. B., 3 AIL, 509 

326. BigRts of mortgagee.— 

Clause for recovery of moi tgage-money before expiry 
of term — M , a Hindu widow, executed a deed of usu- 
fructuary mortgage inJ’’^ favour, the pioperty hypo- 
thecated being the separate property of hei husband m 
which she had only a life interest. On J applying for 
mutation of names, B objected that he was in propne-^ 
tary possession under a deed of gift executed by M*, 
and the objection was allowed. In virtue of a clause m 
the deed of mortgage, that in case any demand was 
made in respect of the rest of the property within 
the moitgage term, the moitgagee was 'Entitled to sue 
for the mortgage-money notwithstanding the term 
had not expired, J sued to recover the money by the 
sale of the hypothecated pioperty. B,, in adition 
to an objection to the vahdity of the moitgage based 
on the deed of gift, pleaded that it was invahd as 
agamst him, the next leversionei, there being no 
legal necessity for the ahenation. The lower Appel- 
late Court held that the mortgage was vahd as against 
the deed of gift, but mvahd as against the leversioner, 
fyucere, — Whether, in reference to that ruling, there 
was any such dangel' or weakness in F*s title so as to 
entitle him to enforce the mortgage- debt before the 
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MOHTG-AQ-S --continued. 

9. FOKECLOSXJilB-— 

(a) Right of Foeeclosuee— 

BigMs of mortgagee— 

expiry of the term Bulaei Singh v Jai Kish-en 

Das . . . . ^ . , 7 3Sr. W., ^03 

327. 'Extension of 

term df grace after notice of foreclosure. — A moit- 
gagee, under a conditional sale, caused notice of fore- 
closure to he issued, and subsequently by an agree- 
ment securing certain advantages to him he extended 
the term of grace The terms of that agreement not 
having been complied with, the mortgagee was held to 
be entitled to revert to the foreclosure proceedings 
before instituted Lall Dhite. Rab v G-itnput Rae 

" [1 N W., Pt II, p. 22 : Ed. 1873, 81 

328. Agreement he- 

tioeen mortgagor and mortgagee.— "Bi each hy mort- 
gagor — Eight of mortgagee to fall haeh on mort- 
gage rights —The inortgagee'of certain shares of 
certain villages applied for foreclosure undei Regula- 
tion XVII of 1806 While the year of giace was 
mnflng and shoitly before its expiration the moit- 
gagor and the mortgagee came to a compromise in 
the matter of the mortgage It was agreed by the 

r. mortgagor to transfer by sale to the moitgagee the 
shares of three of the villages, m lien of the mort- 
gage-money, and that he should no| assert his rights 
under section 7 of Act XVIII of 1873, as ex-pro- 
prietor, to letam the sir lands appei taming to such 
shares The mortgagee agreed to lelmquish his 
claim on the remaining shares arising out of the 
"mortgage and the foieclosnre proceedings It was 
further agieed that, if the moitgagoi asserted the 
right mentioned above, the mortgagee should be 
entitled to assert his right in respect of all the shares 
as a mortgagee who had foreclosed The moitgagor 
subsequently, in breach of his agi cement, asserted 
his right under section 7 of Act XVIII of 1873 to 
the sir lands appertaining to the shaies tiansf erred 
to the mortgagee Theieupon the mortgagee sued 
the mortgagor for possession of all the shaies by 
virtue of the foreclosure proceedings. Keldy follow- 
ing Eall Ehur Mae v Gmiput Eae, I N W ^ Ed. 
1S7B, 81^ that, on the failure of the mortgagoi to 
give effect to the compromise transaction, the mort- 
g5,gee was entitled to fall hack on his equities under 
his mortgage and the foreclosure proceedings taken 
theieimder. Dhonhha Rai v Megho Rai 

[I. Ii. B., 4 All, 332 

329. Compromise 

during proceedings — Intention of parties — A moit- 
gage-deht not having been paid off at due date, 
notice of foieclosuie was issued and served Dur- 
ing the cuiiency of the yeai of grace the parties 
came to an anaugement and died petitions m Court 
in the foreclosure proceedings, setting forth that part 
payment had been accepted and that tbe lest of the 
debt would be paid with interest on the date of the 
expiry of the year of grace, failing which the sale 
should become absolute, — JSeld that it was not the^ 
intention of the parties to substitute a new contract 
for the one under which the notice of foreclosure 


'M.O'BfSOtA.QfR— continued 

9 FORBCLOStTRE — continued, 

(a) Right of Foeeceosttee — continued. 
Bights of mortgagee— 

issued or that the proceedings should he allowed to 
diop. GtOONomoneb Dossia V, Paebtjtty Dossia 

[10 W. B., 326 

330. TTsufruotuary 

mortgage — Position of mortgagee in possession — 
Wheie, in proceedings held before the issue of 
Ciicular Order of 22iid July 1813, a moitgagoi had 
the opportunity in a Couit competent to decide the 
matter, to contest, as against the mortgagee, all 
questions of fact necessary to give a good and absolute 
title to the ipoitgagees, and, though called upon, did 
not show that the moi’tgage was a bad one, but 
admitted that the mortgagees weie not paid off, and 
that an extension of the year of grace had elapsed 
without his performing any of the conditions which 
would have saved the propeity fiom being foreclosed, 
it was held that even if the proceedings did not 
possess the chaiacter of a regiilai suit, they weie 
sufficient 111 themsel'ves to effect a foreclosuie, if such 
was then puipose Where a party, originally a moit- 
gagee out of possession, has been put into possession 
by tbe act and pei mission of the mortgagois, he has 
really (inasmuch as a paiol contiact is sufficient m 
this country to pass immoveable piopeity) obtained a 
new title altogothei different fiom that which ho pos- 
sessed befoie, and having its foundation in the act of 
the parties themselves when they put him into posses- 
sion. Runjbet Naeain Sinqh -u Shtjebbfoontssa 

[10 W. B., 478 

r 

331. Ag) eement^ for 

fresh consideration, hetioeen moitgagee and thud 
person for i elease of propei ty from mortgagee — Re- 
lease not required to he in loriiing and registered — * 
The moitgagee of immoveable pioperty under a hy- 
pothecation bond, enteied into an agieement with one 
who was not a party to his mortgage, to i elease pait 
of the propeity from liability under his moitgage 
This agreement was not in wiiti.ig and registered. 
The mortgagee subsequently sought to entoice the 
hypothecation against the whole of the moitgaged 
pioperty Keld that the agreement, being a new 
contract for a fresh consideration between pei sons 
who were not paities to the mortgage, was not, as 
between the pai ties to the mortgage, a release which 
the law requiied to he in winting and registeied. 
Meld, also, that the party to the agreement with the 
mortgagee might have come into Court as a plaintiff 
to enfoice the same, and that it was equally com- 
petent for him to plead it in avoidance of the mort- 
gagee’s claim to bring to sale the propeity referred to 
therein, Mash v Armstrong, BO L J , C P , 286, 
rofexredto. Ghedial Mae v Jauhei Mae 

[1. Ii. B, 7 AIL, 820 

332. Effect of fore- 

closure — Purchaser from mortgagor — Foieclosnre 
pioceediiigs m the'^Suiireme Court as to mofussil 
property, to which a purcliaser from the mortgagor 
IS not made a party, cannot affect that purchaser. 
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MOKTGf‘AG33 — continued. 

9. FOKECLOSURE— ^ 

{a) Ri&HT of FOEEOIiOSTTBB— 

Bights of mortgagee — continued, 

Beajanath Kundtt Chowdey V Khilat Chun- 
DEA Ghose . . . . 8 B. L. B., 104 

[S. a MMoore’s I. A,, 144 : 16 W. B , P. C., 38 

S. C. m Court below. Kheeut Chendee Ghose v, 
Taea Chand Koondoo Chowdhey. 

[6 W. B., 269 

333. — JE'orecloiure^ 

Mffect of — Deed of conditional sale — Until fore- 
closure, tbe vendee, under a bond of conditional sale, 
bolds tbe lands, the subject of the bond, only as 
security for the money lent Semhle, — The effect of 
foreclosure is to put an end to the original conditional 
sale and to make the property ah initio the immove- 
able property of the person who' advanced the money. 
Sham Naeain Singh v, Roghoobue Dyai. 

[1. li. B., 3 Calc., 508 ; 1 C. li. B., 843 

334. JSffect of fore- 

closure — Sale for arrears of rej^enue — Fraud of 
mortgagee — Act I of 1845 , — The effect of a fore- 
closure decree in the Supreme Court in a mortgage 
suit between Hindus, is equivalent to a decree estab- 
lishing proprietary right in the mofussil Courts, in 
similar suits on the like instruments The mort- 
gagee in possession and another having sought to 
deprive the mortgagor of his title to redeem by means 
of a seciet purchase of the mortgaged estate between 
them, including the fraudulent device of a sale by 
auction for arreara of revenue, such arrears being 
designedly incurred by the mortgagee in iiossession, 
it was held that a suit for ledemptioS and tor posses- 
sion instituted many years after the sale for arrears 
was not barred by section 24 of Act I of 1845 If a 
mortgagee in possession fraudulently allows the Gov- 
ernment revenue to fall into an ears, with a view to 
the land being put up for sale and his buying it in for 
himself, and he does in tact become the purchaser of 
it at the Government sale for arrears, such a purchase 
will not defeat the equity of redemption. Nazie 
Ali Khan v, Ojoodhyaeam Khan 

[5 W. B., P. C., 83 : 10 Moore’s I. A., 640 

336. XTsufructmrg 

mortgage — Profits paying the interest, — Suit hy 
mortgagee to recover mortgage-money after time for 
redem^ion, — Certain property was mortgaged for a 
term of years, and possession given to the mortgagee 
The mortgagor covenanted in the mortgage-deed that 
he would ledeem the property after the term had 
expired, and that the mortgagee should take the profits 
in lieu of interest until redemption. Aftei the expiry 
of the term the mortgagee sued to recover the mort- 
gage-money. Meld that the mortgage was security 
for the repayment of the mortgage-money after the 
term had expired, and that during the term the moi*t- 
gagor could not redeem nor could the mortgagee re- 
cover his money, hut that when the term had expired, 
either party could bring the transa'Stion to a close. 
Ganesh Kooeb V Beehab^Bhksh 

[6H.W.,128 

111 


MOBTaAGB ■^continued, 

9. FORECLOSURE — continued, 

(a) Right of Foeecloshee — continued. 

Bights of mortgagee — continued. 

Bya Ram v, JwaiiA I^ath . 6 BT. W., Ap., 2 

836. ■ — Suit for pos- 

session, — Covenant to pay, — Conditional sale,^ 
DamageSi Measure of — Costs, — Two out of several 
co-sbarers mortgaged as their own, by way of con- 
ditional sale, a portion of the joint family property 
The mortgagee foreclosed, and then instituted a suit 
for possession, which he withdi’ew with liberty to 
bring a fresh suit. He afterwards brought a suit 
for possession against the mortgagors and their co- 
sharers, on the suggestion of the mortgagors that it 
would be undefended. It was, however, defeiSded by 
the co-sharers, and the suit was dismissed. The 
mortgage-deed contained no covenant to repay the 
money lent In an action for damages brought hy 
the mortgagee against his mortgagors, — Meld that 
the plaintiff was entitled to recoyer the money lent 
and interest, and the costs of the second suit. 
Bhttgwan Achaejee V Gobinb Sahoo 

p. Xi. B., 9 Calc., 284 : 11 C. X. B., 335 

337 , Partial foreclosure. — Fore- 
closure in respect of share of property — Where „ 

several parties have an interest in a mortgage it is not 
con2petent for one o| them to foieclose in respect of 
his fi*actional share. A parly suing for possession of 
a share of mortgaged property (after its release has 
been effected by an arrangement made between the 
mortgagees and mortgagor) on the ground that he 
had an interest in the mortgage and in the funds ad- 
vanced by the mortgagees, must show that the mort- 
gagor had notice of such inteiest. Bhoea Roy w. 
AbilaokRoy . . . lOW.B., 476 

838. —.-. 11.1 - Jfoint mort'- 

gagors, — Foreclosure of portion of property, — Suit 
for possession of pot tion of property after fore- 
closure, — Where the whole of a mortgage-debt was 
due to the persons claiming under the mortgage joint- 
ly and not severally, and a person entitled only to one 
moiety of the debt, foieclosed the mortgage as to 
that moiety, and sued the different moitgagors foi 
possession of a moiety of their interests in the mort- ♦ 
gaged property, in virtue of the mortgage and fore- 
closure, — Meld that the foreclosure was invalid and 
the suit was not maintainable. Bishan Biae v 
Manni Ram . ^ . X X, B., 1 AIL, 297 

339. ■ ' e7c>^^^? mortgage 

hy conditional sale of two villages, — Sale of the 
equity of redemption, — Foreclosure in respect of one 
village, — B, mortgaged by conditional sale two vil- 
lages to L, for a certain sum. He subsequently sold 
one village to L. and the other to S, Z, having fore- 
closed the mortgage in respect of the village sold to 
S,y for a proportionate amount of the mortgage-money, 
sued S, for possession of that village. Meld that the 
suit was mamtainable Chandika Singh v. PoJehar 
Sii/^hf I. L, 2 All , 906, distinguished Bish- 
ESHAB Singh v , Laib Singh 

[I. X. B., 6 AIL, 257 

6 u 
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MORTGAGE — conhmed^ 

9. FORECLOSTJEE— 

(a) RraHT OP Fobeolostjbe — conttnuei* 
Partial foveclOBixre—conhmed, 

340. Foreolosure of 

portion of ^oini property , — ^Wliere a mortgage pf a-n 
estate is a joint one and tHre is no specificatio'^ in it 
that any individual share or portion of a share of 
such' estate is charged with the repayment of ^ any 
defined proportion of the mortgage-money, hnt* the 
whole estate is made responsible for the mortgage- 
money, it IS not competent for the mortgagee to 
treat a sum paid by one of the mortgagors as made 
on such mortgagor’s own account in respect of what 
might be calculated as his reasonable share of the 
joint debt and to release his share from further li- 
ahnity". Where therefore in the case of such a mort- 
gage the mortgagee, in taking foreclosure proceed- 
ings, exempted the person and share of the mort- 
gagor so paying and proceeded only against the other 
mortgagors, and the mortgage hating been foreclosed 
sued the other mortgagors fot the possession of 
their shares of such estate , — Sold that, the fore- 
closure proceeding^ being irregular, the suit was not 
maintafiiable. Chakdika Sinoh v, Phokab Singh 
£1. Ii. R., 2 AUo 906 

aai. ^ — — FureTiaser of 

thure of mortgaged property — A mortgagee ^old 
part of the moitgaged property ^nd then foreclosed, 
ins purchaser being no party to the foreclosure pro- 
ceedings. The mortgagee and purchaser afterwards 
hued for recovery of possession of the moitgaged 
property after foreclosure. JSeld that the purchaser 
could maintain his suit, although he had not been 
a party to the foreclosure proceedings for the re- 
covery of the mortgaged property, which had been 
purchased by him. This foreclosuie conferred an 
absolute title to the whole property mortgaged on 
the mortgagee and anybody claiming under him. 
Baj Chandea Poddeb d. Manobama 

[3 B. I.. R., Ap., 148 : 12 W. R., 353 

'342. — — Merger • — Fore- 

closure proceedings on the fit st of two mortgages of 
ike same property to ike same mortgagee — On the 
26th of March 1872 A, mortgaged to B coi-tain 
properties for B12,000. On the 9th of May 1872 
, to secure a fuither advance of R24,000 made to 
him by B , executed a second mortgage to R. of the 
same and certain other property. On the 29th of 
July 1873 B. served A with notice to foreclose 
the properties mortgaged by the first deed. 'On the 
23rd March 1874 and before the expiration of the 
year of grace, a portion of the properties suh3ect to 
both mortgages was sold at an auction-sale subject to 
^existing incumbrances, and G became the purchaser. 
<?., thereupon, to protect the interests he had bought 
at the sale, purchased in the name of D., a trustee, 
all the interest of J&. m both mortgages, and, after 
the expiration of the year of grace, filed, in the name 
of Mmself and X>., a suit to declare his absolute right 
to the foreclosed properties, and afterwards jiled 
another suit against A. for '"a money-decree on the 
bond ItL the second mortgage. EeU that <7, being 


MORTGAGE— 

9. FOBECLOSTJBE — contimed, 

(a) Right oe Fobeoioshbe — continued', 

Rartial foreelosure-«cow^i»Med. 

ovmer of portion of the property subject to both 
mortgages, and as such liable to contribute propor- 
tionately to the payment of both, could not foreclose 
the first mortgage, and then sue A for the whole 
debt due upon the second Queere , — ^Whether it 

would he equitable for 0 to foreclose tbe first mort- 
gage? Eeld further, that the bnngmg of the 
second suit had the effect of reopening the foreclo- 
sure proceedings, and that the Court could now make 
a decree in the whole case. Kalipbosonno Ghosb 
u, Kamini Soondijei Chowbhbain 
, [I. L. R., 4 Cal6., 475 : 8 C. E. B., 184 

343 . Eoipedostire of prol)erty M 

two districts.— Beg, JtFII of 1806, s,8^ 
According to section 8, Regulation XVII of 1806, 
where mortgage-property is situate in two districts, 
an order of foreclosure relating to the whole property 
may be obtained in the Court of either district. 
Rasmonee Bebba v, Peanhishbn Bas 

^ [7 W. R., R. a, 66 

S. C, Ras Mma Bibxah » Pban KrsHEir Bab 

[4 Moore’s I. A., 893 

PboSONNO COOMAR Rot V, BAltAN CHtrNDiEB 
Chatteejbe , . . 6 C. 1,. R., 569 

344 . — . Foi^eelOstirO of property 

partly in Calcutta and partly iu mofussxl— 
Beng, Reg XVII of 1806. — The High Cofiit, iu S. 
suit for foreclosure of property partly in Calcutta, 
and partly in the mofussil,lias no power to follow the 
procedure prescribed by Regulation !XVll Of 1806, 
which relates to the foreclosure of j^roperty in thO 
mofussil, but it is bound to see that the defendant is 
not, by reason of the smt being brought in the High 
Couit, deprived of any substantial advantage which he 
would have had if the suit had been instituted iu *the 
mofussil Court Bank ol* HinhttsTa^n, 'C!aiKA, iiN!6 
Japan v , NundOloll Sen . . ll B. Ii. !B., 304 

345 . Foreclosure of property 

situated partly in OudR and partly in the 
Horth-Western Rrovinees.'—Rewiy Beg. XVII 
of 1806, s. 8 . — ^Where a mortgage of laud situated 
partly in the district of Shahjhhanpur in i/he North- 
Western Provinces and partljr in the district ’Of 
Kheri in the province 6f Oudh Vas made by Cdmfii- 
tional sale, and the mortgagee e>pplied to the Di^fidfc 
Court of Shahjahanpur to foreclose the mortgage 
and render the conditional sale conclusive in respect 
of the whole property, and that Court granted such 
application,— with reference to the tuln% 
of the Pi ivy Council in Bas Mum Bibiah v. Bran 
XishenBas, 4 Moore^s I A., 892, that, where mort- 
gaged property is situated in two districts, an oraer 
of foreclosure relating to the whole property may be 
obtained in the Cou?t Of either district, that the 
circumstance that Oudh was in some respects a dis- 
tinct province ihom the North-Western ProVinees did 
not take the case out of the opeiation of that ihiKhgv 
inasmuch as Regulation XVII of 1806 was m force 
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MOBTGAGB — continued* 

9. FORECLOSURE— 

(a) Ri^ht op Foeeclostjee— 

Foreclosure of property situated partly 
in Oudh and partly in tRe Horth- 
Western Provinces — continued* 

in Oudli as well as m the l!^orth- Western Provinces 
at the time of the foreclosure proceedings, Stjejan 
SXNO n JAGAN IfATH StNGU 

£1, Ii. 2 All, 313 

{5) I)BMA]srn Airn Notice or Foeeceoscee. 

< 543 ^ — — Bemandfrom rqiortgagor. — 

jffewy. Reg XVIl of Z806, s* 8 -^Foreclosure^ Right 
of, — Under the terms of Regulation XVII of I 8 O 63 a 
demand from the mortgagor or his representative is 
a condition precedent to the right to take foieclosuie 
proceedings. G-onesh Chcndee Pal v, Shoda- 
irtTND ScemA . , I. Ij. B., 12 Calc., 138 

347 , - Demand for payment of 

mortgage-debt* — Fower of a minor to take a 
mortgage — Beng, Meg, XVII 1806, s* 8, — A 
conditional mortgagee applied for foreclosure omit- 
ting previously to demand from the mortgagor pay- 
ment of the mortgage-debt. On foreclosure of the 
mortgage he sued for possession of the moitgaged 
properiy. The lower Appellate Court dismissed the 
suit on the ground that the foreclosure pioceedings 
were inyahd and ineffective hy reason of such 
omission, and in so doing directed that the demand 
t^hich the mortgagee should make prior to a fresh 
appbcation for foreclosure should he limited to a 
certam amount, Held that the foreclosure proceed- 
ings were invalid and ineffective Iby reason of such 
omission and the suit had been properly dismissed j 
and that it was not competent for the lower Appel- 
late Court to put any hmitation on the amount to he 
demanded by the mortgagee pnor to a fresh appUca- 

for foreclosure. Beeaei Lai^ d, Bbei Lal 

[I. D. B., 3 All*, 408 

348. ^ Beng Meg XVIl 

of 1806, s 8, — Section 8 of Regulation XVII of 1806 
contemplates a previous demand of payment of the 
mortgage-money, and non-compliance therewith as a 
kind of cause of action for commeucing foreclosure 
proceedings, and such demand must therefore neces- 
sarily he made before the mortgagee has the right 
of applying for foreclosure, and the omission to make 
such demand vitiates the foreclosure propeedmgs 
altogether. Behan Lal v Beni Lal, 1,L, R , 3 Ail,, 
408, followed. E^aeah Siugh d Moean Lal 

[I. I,. B., 6 All., 9 

3 ^. — - — l^otice of foreclosure. — 

Issue of not%JUnxtion,-^Beng. Meg XVII of 1806, 
ss, 7 and 8, — ^A mortgagee’s "application” for fore- 
closure, as the term is used in section 7, Regulation 
XVII of 1806, means the whole transaction contem- 
plated in section 8, endmg with the notification to 
the mortgagor ; thus the year of grace for payment, 
and the year necessary for completion of foreclosnre, 
commence to run from the date 01 the notification. 
By the " date of the notification” is meant not the date 
on tvMch it is served on t^e mortgagor, nor the date 

in 


lyCOE^TGAGB — continued* 

9. FORECLOSURE — continued* 

(5) Lem AND and Notice or FoeboIosueb 
— continued^ 

3Notioe of foreclosure— continued* 

on wjiich the pui wannah. 9 r document of notification is 
signed and sealed, but the date of its issue hy the 
Court The purwannah is first issued when it is 
handed to the peon for delivery. SpEOOP Chtjndeb 
Nag i>* Bonomalbe Fdndit ♦ , 9 W, B.^ 118 

360. Mcng, Meg* 

XVII of 1806* — Form of notification to mortgagor* 

— In order to obtain a decree for foieclosure against a 
mortgagor, the pnrwannah to he issued hy the Judge 
under section 8 of Regulation XVJI of 1886 must 
distinctly notify to the rqortgagor that if he shall 
not redeem the property inortgaged in the manner 
provided for by the preceding section within one 
year from the date of notificatio»i, the mortgage wiR 
be finally foreclosed and the coiiditional sale will be- 
coine conclusive. Bheekun Khan d* Bbchttn 
Khan . . , . , . 3 IST. W^8§ 

351. - Omission to 

give mortgagor co^g of application to foreclose — A 
mortgagee failing to fulfil one of the two conditions i 
prescribed by Regulation XVII of 1806, section 8, 
-z.e'’, furnisbing the^mortgagor or his legal lepresent- 
atiye with a copy of his application to foreclose, cannot 
be said to be in a position to foreclose Santee Ram 
Jana v* Modoo Myteb , . 20 W. B*, 363 

352. — — Service of notice, 

— On whom to he served — The only person on whoni 
effectual service of notice of foreclosure can be made 
is the person leally luteiested m protecting the 
estate. Kalee Kpomae Lett 0 Pean Kishoeee 
Chowdheajn , , . . 22 W. B., 168 

353 ^ — M l - ■ 2tfg7it to notice, 

-^Beng* Meg XVII of 1806, s 8 — Bui chaser of 
eguitg of redemption — The purchaser of the equity 
qf redemption is not entitled to notice 111 a foreclo- 
sure suit, especially if the purchase has not been 
made until after the institution of the suit. Gooeoo- 
TEES4ED Jan AH V, Bippeoteesaed Beeeah 

[Marsb., 292 ; 2 Hay, IS^T" 

KtrBMOEOOL V, Bi^sessee 3ingh 

[Marsh., 337 

S. C. Bissbsseb Singh du Kt3:bm:oeoq^ 

[2 Hay, 408 

Bee Kishen Bellebh M 4 MIA « Belasoo Kom- 
NEB .... .3 W. B„ 230 

where, however, the Judges (Batlet and Pheae, 
JX) differed, the fonner holding notice was not ne- 
♦cessary. Bissonath Singh «. Beojonath Loss 

[6 W. B., 230 

354. — — Might to notice, 

^ — Bur chaser from mortgagor — A purchasei fiom a 
mortgagor, as one o^ his legal lepiesentatives, is 
entitled to notice of foreclosure. Madhub Thakooh 

JfiooNECK Lall Loss . . 12 W. E., 105 

^ 6 M ^ 
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MOBTGAaE-eo»iJi««e(i. 

p, FOEECLOSUEE— 

(h) Demand and Notice oe Foebolosube 
-^coniiniied^ 

liTotice of foreclosure— 

MiTTEEJEBT SINOH '0. 'SiOOKE LATjE Sinoh 

[26 W. B., 139 

856. Sight to notice, 

^Furchaser from mortgagor, — Legal represenia^ 
Utie, — Beng, Reg, XVII of 1806, s, 8 — The pur- 
chaser from a mortgagor is his legal representative j 
and when the mortgagee takes out foreclosure pro- 
ceedings, the notice enjoined hy section 8, Eegula- 
tion X^II of 1806, must he served on such purchaser 
if it is used after the sale ; fresh notice to the pur- 
chaser would not he necessary if the sale took place 
after notice to the mortgagor. Aohtjmbit Missbb 
V, hAMiX Ndnd Ram * • .11 W. B., 644 

356. ■■ Sight to notice, 

•^Transferees in gossession, — Transferees in posses- 
siogi-are entitled to notice of foreclosure. Taztjn 
Bibek w. Shie Chdndeb Dhub . 19 W. B., 170 

867. Assignee of 

•mortgagor. — Beng. Seg XVII of 1806, s 8, — Legal 
representative . — A purchaser of the rights and 
interests of the mortgagor is a legal representative 
within section 8, Regulation XVII of 1806, and 
notice of application for foreclosure must he served 
on him. Godam Dttstaq-ie Khan v, Joq-ai Singh 
[1 B. L. B., S. H., 3 ; 10 W. B., 88 

358. - - — Sight to notice, 

— Beng Seg XVII of 1806, s, 8 — Conditional sale , — 
Bnr chaser, — Second mortgagee, — Legal representa- 
tive, — Where land which has been conditionally sold 
is subsequently mortgaged, the second mortgagee, 
being the mortgagor’s legal repiesentative,^’ with- 
in the meaning of that term in section 8 of Regula- 
tion XVII of 1806, is entitled, on foreclosure proceed- 
ings hemg taken hy the conditional vendee, to the 
notice required hy that section, and cannot he deprived 
hy the conditional vendee of the possession of the 
land, notwithstanding foreclosure, where no such 
notice has been given to hinv Dibgaj Singh v. 
“-Dbbi Singh . . . I. Ii, E., 1 All., 499 

369. - Sight to notice. 

Legal representative^* of mortgagor,' — Beng. 
Seg XVII of 1806, s. 8. — The holder of a decree for 
money doesquot, merely because he has attached laud 
belonging to his judgment-debtor while it is subject 
to a conditional mortgage, become the legal repre- 
sentative ” of the mortgagor within the meamng of 
section 8 of Regulation XVII of 1806, and entitled 
to notice of the foreclosure of such mortgage ; neither 
is the holder of a prior hen on land which is condi-* 
tionally mortgaged the ‘‘legal representative^^ of the 
mortgagor and entitled to notice of foreclosure pro- 
ceedings. Eadhky Tewaei V. BirjHA Misb 

[I. Ii, B., 3 AH, 41S 

380. — - Sight to notice 

— Surchaser of mortgagor's mterest.^YULcm a per- 
son mortgages his property by deed of conditional 
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BTotiee of foreclosure— 

sale, and afterwards the right, title, and interest of 
the mortgagor is sold in execution of a money-decree 
previously obtained against him, the purchaser at 
such sale is entitled to due notice of foreclosure pro- 
ceedmgs instituted subsequently to the sale, hut be- 
fore the confirmation thereof. See Bhgrub Chunder 
Bundopadhya v. Soudamini Lahee, I, L. S., 2 Calc , 
141, Rameswab Nath Singh v Mewae Jttgjbbt 
Singh . . . . I. L. B., 11 Calc., 341 

361. ■ Sight to notice, 

— Assignee of mortgagor, — B&ng, Seg, XVII of 
1806, 5.8.— Under section 8, Regulation XVII of 1806, 
a mortgagee is hound to serve notice of foreclosure 
upon the assignee of the mortgagor, whether such 
assignee be of the whole or a portion of the mortgaged 
piemises, and whether notice of the assignment has 
been given to the naortgagee or not. Ganga Gobind 
Mandai V . Bani Madhab Ghose 

[3 B. I,. B., A. a, 172 : U W. B., 548 

382. — Sight to notice, 

“-Assignee of mortgagor. --“Beng. Seg XVII of 1806, 
s. 8. — The assignee of a mortgagor, though purchaser 
of only a portion of the mortgaged property, is his 
“legal representative,’’ within the meaning of sec- 
tion 8, Regulation XYII of 1806, and as such enti- 
tled to notice of foieclosure, Sheo Godam Singh 
V , Ramboop Singh 

[15 K li, B., 84, note : 23 W. B., 26 

863. Sight to redeem, 

-‘Mo'kurraridar,''“‘Beng. Seg. XVII of 1806, 8 8“- 
The holder of a maurasi mokurrari potta under the 
mortgagor is not a “ representative ” within the 
meaning of section 8 of Regulation XVII of 1806, 
and is therefore not entitled to notice of foreclosure 
under that section. Lalla Loorga Bershad v. Lalla 
Luchmun Sahoy, 17 TV K , 97;8, followed. Seipoti 
Chubn Dev v. Mohip Naeain Singh 

[I. Ii. B., 9 Calc., 643 ; 13 0. Xi. B., 110 

864. — — — Beng. Seg, 

XVII of 1806. ““A second mortgagee under a mort- 

gage-bond is entitled to notice of foreclosure under 
Regulation XVII of 1806. Nhdxab Chand 
ChT7CKEEBT7TTX V , Roop Doss Baneeiee 

[22 W. B., 475 

366. — — Sight to notice, 

— Second mortgagee. — Prior foreclosure of a second 
mortgage, — Legal representative — Beng. Seg, 
X VII of 1806, s, 8. — In the case of the prior fore- 
closure of a subsequent mortgage,— — Whether 
the second mortgagee is the mortgagor’s legal repre- 
sentative for the purpose of the notice of foreclosure 
under section 8, Regulation XVII of 1806. When 
the first mortgagee had no knowledge or cognisance 
of the second mortgage,^r of the foreclosure proceed- 
ings taken under it, the second mortgagee had no 
just ground of complaint that the notice of fore- 
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MOBTGAGTi — continued. i 

0. FORECLOSURE— 

(5) DE3£orD AitD Notice oe Fobeciosxjeb 
— continued. 

ISTotice of foreclosure — continued. 

closure was served, not on him, but on the mortgagor* 
Kalee Eishobe ChattEbjeb u. Taba Pebshad 

Boy . . . . * . 4W.B.,1 

330 , — ^ to notice^ 

— Purchaser from mortgagee. — Property in the 
mofussil which had been mortgaged in 1862 to C. by 
a deed in the English form containing the usual 
power of sale on default of payment, and again m 
1864 to T. by deed of conditional sale, was sold by Q. 
under the power of sale and purchased by N. Pre- 
viously to the sale, T. had foreclosed. In a suit for 
possession of the property brought by the widow of T. 
against IS. and the mortgagor, it appeared that no 
notice of foreclosure had been serv^ on N. Meld 
that N. was entitled to such notice by the fact of his 
purchase, whether he had obtained possession or 
not, and that no notice havmg been served upon him, 
the suit was not maintainable against him. Bblanoo - 
MUTTY Chowbbain ». Pbemchand NsoaEB 

[15 B. X,. B., 28 : 23 W. B., 96 
MOHiril LiXE SOOETTE V . GOLUOK CHtrin>EB Dutt 
[1 W. B„ P. C., 19 ; 10 Moore’s I. A., 1 

367. *' Sufficiency of 

notice.-— "foreclosure of share of mortgaged gtroyeriy. 
— Two persons jointly held a mortgage, each having 
an equal share m it. The equity ol redemption sub- 
sequently became vested solely in one of these persons. 
Meld that, under the circumstances, a notice of fore- 
closure confined to a one*half share only of the mort- 
gage (issued by the mortgagee, who had no mterest 
in the equity of redemption) was sufficient, and that 
the foreclosure proceedings were not bad, although 
they related only to a part and not to the whole of the 
mortgaged property. Hitnoomaitpebsattd Sahoo 

Kaebepebsaitd Sahoo . W. B., 1864, 285 

368. — — , Sufficiency of 

notice. — Effect of service of second notice of fore- 
closure. — Where the notice of foreclosure was duly 
served on the mortgagor, no subsequent transfer 
of the property, whether voluntary or involuntary, 
could siffiect the vahdity of the notice, or injpose 
on the mortgagee any new ohhgation m the way 
of causing a fresh notice to he served on the pur- 
chaser* The notice having been duly served on the 
mortgagor, his right and mterest were subsequently 
sold in execution and the mortgagee caused a second 
notice to be served on the purchaser. The fore- 
closure took place after the expiry of a year from the 
first, but within a year from the date of second 
notice. Meld, nnder the circumstances of the case, 
that, as the second notice was merely for greater^ 
caution to bring to the knowledg^f purchaser that 
notice had already been issued, ana did not supersede 
the first notice, the fore^osure proceediitgs were 
regular, and the suit for possession was maintainable. 
Zamin Aei V. Hossein Aei . 2 Agra, Pt, II, 187 


MOBTGAGB — continued, 

9. FORECLOSURE — continued, 

(h) Bemant) akd Notice oe Foeegeosubb 
— continued, 

JiTotice of foreelosTire — continued. 

3^8. ^ Eresh notice.-—' 

— mortgagee having issued notice of fore^osure 
on the mortgagor, allowed him six months’ time lu 
which to redeem, shortly before the expiry of the 
year of grace. The mortgagor died, and the mort- 
gagee sued to recover the property. Meld that fresh 
no&ce of foreclosure on the leg^ representative of 
the mortgagor was not necessary# the requirements 
of the law in the issue of the nokce and the expiry 
of the year of grace having been complie*d with. 
Bazeoob Rahim v. Abdtjeeah 

[2 B, Ii. B., S. K., 5 : 10 W. B., 359 

870. a Extension of 

time for payment — Eresh notice. — Where a mort- 
gage becomes foreclosed and the^ mortgagee abstains 
from enforcing his right and allows the mortgagor 
an extension of time, it is not necessary that a iS^sh 
notice should bo served. Bbijo Mohttn Setphtty 
V. Radha Mohhn Bey • . 20 W, B., 179 

371, ' — - - Service of notice. 

—^Proof of service — Beng, Meg. XVII of 1S06 . — 
Duty of Judge — Under Regulation XVII of 1806, 
tbe ZiUah Judge is judicially required to see it 
proved before him that the notice of foreclosure has 
been duly served, and to record a proceeding certify- 
ing that the lequirements of that Regulation have 
been duly carried out, and also any elucidating facts 
necessary to he recorded as occurring within the year 
of grace. Abbas Aey v. Nfitd Coomab Ghose 

[7 W. B., 123 

872. Service of notice. 

— Proof of service. — Peng Meg XVII of 1806, s. 8. 
— The provisions of section 8 of Regulation XYIL of 
1806, that a copy of the mortgagee’s application 
to foreclose is to be served with the Judge’s pur- 
wannah referred to m that section, are imperative 
and not merely directory. Where the evidence fell 
short of proof that a copy of such application was 
served with the pnrwannah of the Judge, — Meld that 
such failure of proof was fatal to the plaintiff’s suiT 
to recover possession of the mortgaged premises after 
the expiration of the year of grace. When the plain- 
tiff’s second mortgagees, who had foreclosed their 
moitgagor’s equity of redemption, sued for possession 
of the mortgaged property, and alleged that their 
mortgagor’s equity of redemption had been finally 
foreclosed by the first mortgagee after due proceed- 
ings and expiry of the year of grace without redemp- 
tion, and that they were, therefore, entitled to absolute- 
possession, and failed on the ground that notice of 
foreclosure had not been duly servedj — Meld, they 
were not entitled to a decree as mortgagees for pos- 
session, subject to tbeir accounting to the mort- 
gagors, that being relief different from that prayed 
for in their plaint. ''Bank oe Hindustan, China, 
AND Japan v. Shoeoshibaea Bebeb 

[I.Ii*B.,2 0alo.,3U 
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MOBTQAQ-E — contmmd* 

^ FORECLOSURE — cmtimied. 

{b) Demand and Notice of Foeeoiosdeb 
— continued, 

Notice of foreclosure — continued, 

f», 

§ 73 , i Sermce of notice 

— Propf f service, — Beng Beg, XVII of ISOSt 
s, 8 , — The notice of foreclosure under section 8. 
Regulation XVII of 1806 , is not merely a preli- 
minary proceeding leadiiig up to a Judgment of foie- 
eiosure to be subsequently pronounced m Court. It 
not only fixes the date from which the period during 
which the mortgagor is to retain the right to redeem 
is to he computed, but it is of itself the operative act 
in the foreclosure proceeding. The service of the 
notice, therefore, should be evidenced by the cleaiest 
proof, and should he in all cases, if not persona^ at 
feast such as to leave no doubt m the nnnd of the 
Court that the notiqe itself must have reached the 
hands or come to the knowledge of the mortgagors. 
Edsde Adi v, AztrMSooNiseA « W, 1864, 49 

Service of notice, 

^Broof of $erv%oe,-^Th.Q regulation as to service 
of a notice of foreclosure does not provide for 
any mode of service m substitution for personal 
service, though in some cases it has been held that 
personal service is not absolutely necessary j but'^to 
Justify resort to any other mode'of service it must 
he shown that in spite of eforts made fox that 
purpose the notice cannot for some reason be person- 
ally served. A copy of the repoit of the Nazir of the 
Civil Couit, copies of the depositions of ivitnesses 
not taken m the presence of the parties to the suit^ 
and a copy of the final foreclosure proceeding, are 
not legal evidence to prove the service of a notice of 
foreclosure. Madho Singh v, Mahtab Singh 

[3 N. W., 325 

376. — - Service of no- 

tice — Mode of service — Where notice of foreclosure 
issues, and the serving oificer finds that the mort- 
ga^r is not at home, it is sufficient if he affixes the 
notice on the door of the mortgagor's house, per- 
sonal notice on the mortgagor not being essential. 
SooEjoo Eant Banbejbb V, Ebisto Kishoeb 
J^ODDAB . . . . . 14 W. B., 423 

376. Service of no- 

itcec-^Mode of service — Sufficiency of service,'-^ 
Meng. Meg, XVII of 1806 f s. Where notice of 
foreclosure vras shown to have been served according 
to the usual course of business m the Sheriffs office 
the Court presumed that a copy of the application 
had been duly served therewith; but wheie it 
appeared that, according to the practice of the High 
Court, mention of the application would have been 
made in the order if it had accompanied the notice 
and no such mention was made, the Court lefuscd to 
make such presumption. Denonath Gangooiy v 
Ndming Pboshad Dass , , 14 B. L. K., 87 

[22 W. B., Bp 

377, — ^ — Service of 

notice -^Mcde of service ---Beng Meg, XVII of 

Regulation XYII of 1806 giving 


MORTGAGE — continued, 

9. FORECLOSURE — continuedi* 

(ly Demand and Notice op Fobeodositee 
— continued, 

.Notice of foreclosu]ce«"^?o5^^^^ltted. 

no special direction as to the person on whom noticQ 
of foreclosure is to be served, when the person for 
the time being entitled to the equity of redemption 
is a minor, and no guaidian of such minor has been 
appointed under Act XL of 1858, service of such 
notice of foreclosure upon the minor and his mother 
will be deemed sufficient service. Dabee Peeshad 
V, Han XhaN * * . * 2 N. "W".* 444 

S78. - Service of no* 

iioe, — Sufficiency of service — Beng, Meg XVH of 
1806 — Me^reSentative , — The order of foreclosure 
having been served on the widow of the deceased 
mortgagor who had a hfe^interest, and also was the 
guardian of the minor adopted son and legal repre- 
sentative of the deceased, the service was held to he 
sufficient. Rasmonbe Debia v. Peak Kissen Das 

, [7 W. B., P. O., 08 

S. 0. Ras Mdnx Dibu« t*. Peankishen Das 

[4 Moore’s I. A.* 382 

379. Service of no* 

iice, — Sufficiency of service , — It cannot he said that, 
if a notice of foreclosure addressed to a deceased 
mortgagor has reached the hands of his representa- 
tives, they have not had the notice, nor that they 
were debarred from paying or were not required to 
pay the amount of the mortgage upon receiving liat 
notice. Ram C^undeE Haddee v Jonab Amt 
Khan 17 W. B., 230 

380. — — — Service of no* 

txce, — Sufficiency cf service, — Whei^ the defendant 
denied having received notice of foreclosure;* and the 
witnesses called to prove gervieo denied aU know- 
ledge of the mattery— that the report of the 
peon m the formal proceedings before another Coqrt 
was inadmissible as evidence in the casey and the 
acquiescence of one mortgagor was not binding on 
the other. Transferees in possession are entitled to 
have notice of foreclosure, TA«trN Bibee v, Shib 
Ohdndbk Dhdbi . . . . 19 Vi Bi, 179 

381. — — — — Service of no* 

tice, — Bfoof of service,— Suit hy conditional vendee 
for possession , — Where in a suit by a conditional 
vendee for possession after foreclosure the service of 
notice is denied by the mortgagor or his representa- 
tive, it IS incumbent on the former to move such 
service independently of the copy of the foreclosure 
proceedings. SoOEOTnN v, Ckooeaman 

[1 Agra, 172 

382. — - — — Service of 

notice, — Mresh notice^ HecessUy of, — JVurc%<ise 
from mortgagor after n&tice served , — ^Where the 
mortgagor sells ltds equity of redemption after fore- 
closure proceedings hii been applied for and notices 
duly served on him, it is not necessary for the mort- 
gagee to issue fresh notice on the purchaser* the 
requirements of the Regulation are satisfied by the 
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— co'Urtinued, 

Notice of foreclosttre — continued, 
service of the notice on the peison who at the time 
of service is entitled to redeem. Jybam Gib 
Kbishak Kishoeb CntTiTB . , 3 Agra, 307 

383. — — ‘ — = — Sermce of no- 

tice, — JRr oof of service, — Beng Beg XVII of 1806^ 
s. 8, — The condition of foieclosure lequiied by sec- 
tion 8, Eegnlation XVII of 1806, is that the mort- 
gagor should be furnished with a copy of the peti- 
tion referred to in the section, and should have a 
notification from the Judge in oidei that he may, 
within a year from the time of such notice, redeem 
the pioperty* In an action brought to recover pos- 
session as upon a foreclosure, it is essential for the 
plaintiff to satisfy the Court that the above condition 
has been complied with. In such a case, the service 
of the notice n^ust be established by evidence The 
mere return of the E'azir on the back of the Judge’s 
purwannab to the effect that the nJoitgagor had been 
duly served, is not legal evidence of service. The 
functions of the Judge under section 8 aie meiely 
ipimsterial. The year during which the mortgagor 
may redeem, runs not from the date of the purwan- 
nah, or the issuing of it by the Judge, but from the 
time of service. Wheie there are several mort- 
gagors, and it IS not sought to foreclose the mdivi- 
duat shares of each as against each, but to foreclose 
the whole estate as upon one mortgage, one debt, 
and one entire right against all, service of the notice 
ppon sopie only of the moitgagors^is insufficient to 
wairraut the foreclosure of the whole estate or of any 
part of it. Queer Cf — Whether there may not be 

cafes of mortgages of separate shares, in which by 
proceedings properly fiamed foreclosure may take 
place in respect of some of such shares only. The 
mertgagee, when he seeks to foreclose, must dis- 
cover and serve notice on those who are the then 
owners of the estata Hobenbeb Nabain Sing-h v 
Dwabkaeab Musbub . I. X,. K., 3 Calc,, 397 
[1 0. li. B., 369 : L. B., 5 I. A., 18 

3^4. Sufficiency of 

notice — Beg. XVII of 180 6 ^ s, 8 — Service of copy 
of petition and ofpurmannah — The provisions of sec- 
tion 8 of Regulation XYII of 1806 aie not merely 
directory but imperative, prescribing conditions pre- 
cedent to the right of the mortgagee to enforce for- 
feiture of the estate of the mortgagor, and have for 
their object the protection of mortgagors from fraud. 
The prescribed procedure must he strictly followed. 
Xor^nder Xarain Singh v. Bwarha Lai Mundur^ 
X. B*, 5 I. A, 18 . I L B ) $ Calc,, 397, referred to 
£^pd f(^owed. JECeld that, although the mortgagor at 
the hearing of the foreclosure suit m the Court of 
first instance had not insisted on the insufficiency of 
the notification of the mortgagee’s application to 
foreclose, hut had relied on anotjier defence, this 
could not he construed as a binding admission that 
notice had been duly given! that service of the copy 
petition for foreclosure, and of the purwannab signed 
by the Judge, was essential, and that the mortgagor 


MOBTGAGE —eoniinued, 

9. FORECLOSURE — continued, 

{h) Demanb and Notice oe FobeojJosttbk 
— continued, 

Notice of foreclosure— 
was fiot precluded from^questioning the regularity 
of the proceedings m his subsequent appeal. Ma- 
DHOPEESAB V GAJUBHAB ■* 

[I. L. B., U Calc., in ; L. B., 11 1. A., 186 

3S5. Sufficiency of 

notice, — mortgage "by conditional sale, — Suit for 
possession of mortgaged property, — B^ng* Beg,, 
XVII of 1806, s, 8 , — Conditions precedents — 
mand for payment of moi tgage-^money , — Brooff of 
service of notice, — Broof of notice hang signed hy 
the Judge, — Broof of forwarding copy of applied^ 
lion with notice. — Transfer of Broperty Act {IV 
of 1882) — The provisions as to the procedure to he 
followed in taking foreclosure, proceedings under 
Regulation XVII of 1806 are not merely directory, 
hut strict satisfaction of the plescrihed conditions 
therein laid down precedes the right of the c^nd t- 
tional vendee to claim the forfeiture of the 5?jR!!li- 
tional vendor’s right, and the various requirements 
of that section have to be strictly observed m order 
to entitle a mortgagee to come into Court, and, upon 
the basis of the obseiwance of those requirements, to 
assert an absolute title to the property of the mort- 
gagor. Norender Warmn Singh v. LwarJca Ball 
Mundur, I, L.B ,3 Calc,, 397 s and Madho Bershad 
V. Qajadhar, I, L, B,, 11 Calc , 111, followed, fn 
a suit for possession of immoveable property by a 
conditional vendee under a deed of conditional sale, 
alleged to have been foreclosed under Regulation 
XVII of 1806, it appealed that, except a recital in 
the application for foreclosure itself, there was no- 
thing to show that any preliminary demand was ever 
made upon the mortgagors for payment of the mort- 
gage-debt I that there was no proof of the “ notice ” 
itself having been sei ved upon the mortgagors, which 
it lay upon the plaintiff to establish , that there was 
nothing to show that the notice which was issued 
was signed by the Judge to whom the application 
was made •, and that it was not proved that a copy of 
the apphcation was forwaided along with the notice 
to the mortgagors, or that its terms were ever 
brought to their knowledge. Neld, applying to th^ 
case the piiuciples stated above, that the provisions 
of Regulation XVII of 1806 had not been satisfied, 
and that the plaintiff had not fulfilled his pbl^ation, 
namely, to prove affirmatively that thoj*e provisions 
were strictly followed. B[eld, also, that to tieat the 
suit as one instituted under the Transfer of Property 
Act, and to allow the plaintiff to obtain such relief 
as he would be entitled to by that Act, would he to 
countenance an entire change m the nature and 
character of the suit as it was originally instituted, 
and that this was a course not sanctioned by the la'^* 
SiTiiA Bakhsh V Lab^!A Pbasad 

[I. Ii. B., 8 AU., 388 

9386- Sufficiency 

of notice, — Foreclosure proceedings under Beg. 
XVII of 1806, and suh sequent procedure under 
Transfer of Broperty Act, — Mortgage, — Condi* 
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MOETG nued. 

9. FORECLOSURE — conftmed 

{b) Djsmand and Notice oe Fobeolostjbb 
— contfmted. 


MORTGAGE — conhmed. 

9 FOR ECLOSTJ RE — conhntted. 


( h ) Demaed anb Notice oe FonEcxosirBi 
— continued. 


ISTotice of foreclosure — conitnued. 
iional sale. — Suit for pofisession on foreclosure, 
^Beng. Beg. XVII of 1806, ss 7, 8 --Act IV 
of 1882 {Transfer of Property Act), ss 2, 
cl (<?), and 86 — TLe procediue laid down in tlie 
Transfer of Properly Act may be applied to tbe 
case of foreclosure of a mortgage executed before the 
Act came into operation, provided it be so applied as 
not to a:ffiect the rights saved by section 2, clause (c) 
of the Act. Where, therefore, under the provisions 
of Regulation XVII of 1806 notice of foreclosure had 
been served on a mortgagor by conditional sale, the 
mortgage having been executed, and the foreclosure 
proceedings taken before the Transfer of Property Act 
came into force, and after the expiry of the year of 
grace the money notdiaving been paid, the mortgagee 
instituted a suit for possession on foreclosure, and 
when such suit was defended by a third party who 
had^urchased the mortgaged property at an execu- 
tioOiale and obtained possession before the commence- 
ment of tbe foreclosure proceedings and tbe necessary 
notice had not been served upon him , — Meld that it 
was competent to the Court to apply the procedure 
prescribed by tbe Transfer of Property Act and gi^nt 
the mortgagee a decree m the terms of section 86, 
substituting the penod of “one year’^ for the period 
of “ SIX months ” therein mentioned. Banga Sahai 
V. K%shen Bahai, L L. B., 6 All, 622, referred to. 
Peegash Koeb V. Mahabie Pbbshad Naeain 
SiiraH • . . I. Ii. R., 11 Calc., 682 

387. ' ■ — - ■ Sufficiency of 

noUce. — Mortgage hy agent — ^Where a mortgage was 
made by the lumberdar for himself and as agent for 
other sharers, it was held necessary to issue notice of 
foreclosure both to the lumberdar and bis co-sharers. 
PUNOHUM SlN-eH V, Mtou-xe SiNaH 

[2 Agra, Pt. II, 207 


388. Omission to 

give notice, Bffieei of — Onussion to give notice to the 
mortgagor or his representative is sufficient to vitiate 
the whole of the foreclosure proceedings. Khukeoo 
-Miseaiu V. JHOOMtrcK LAiiX Dabs 

[16 W. R., 263 


389. 


— Irregularity 


foreclosure jproceedings. — Beng. Beg XVII of 1806 
s. <9.— The 'bmission of the Court to send with j 
notice of foreclosure a copy of the mortgagee’s peti 
tion as required by section 8, Regulation XVI 
of 1806, was held to be not such an irregularity ai 
made void the foreclosure m a case where, subsequen 
to the issue of the notice, the mortgagor continued t( 
hve in the neighbourhood of the property, and th( 
mortgagee erected buildings on it and used it as bii 
own, without objection or claim on the part of th< 
mortgagor. Saxiq-eam Tewaebb v. Behaeej 
Hisses . . . ^ W. B., 1864, ^ 


890. — 

XVII of 1806, s, 7. — Notice 


— ■ Beng. B eg. 
of foreclosure not 


Notice of forealoBVOce— continued. 

signed hy Judge. — Invalidity of foreclosure ’proceed- 
ings. — ^A notice issued under Regulation XVII of 
1806, which does not bear tbe signatuie of tbe 
District Judge, but bears tbe seal of bis Court only, 
is informal and bad, and tbe foreclosure proceeings 
in which such a notice has issued are invalid ah initio. 
Basbeo Sinoh V, Mata Din Sinot 

[I. I.. R., 4 AR, 276 

891. — Form of notice. 

— Omission to sign and seal hy Judge. — A. notice of 
foreclosure, hearing the seal of the Court issuing it, 
but signed only by a Moonsenm, is not a sufficient 
compliance with the law, which requires that the 
notice be given under tbe seal and official signature 
of tbe Judge, Seith Hue Labe u. Maniokpal 

[3 N. W., 176 

392, .r Beng. Beg. 

XVII of 1806 — A notice of foreclosure signed by tbe 
serisbtadar of tbe Judge’s Court and bearing tbe seal 
of tbe Court, but not the signature of tbe Judge,— 
Held, following the piinciple of the decision in 
Basdeo Singh v Mata Bin, I B. B , 4 All , 276, not 
to be a valid notice under Regulation XVII of 1806, 
section 8. Doha Sahtj v. Nathai Khan 

[1. L. R., 13 Calc., 60 

10. ACCOUNTS. 

393, 2 — Claim for aceoimt.— 

on mortgage payable on demand — Where a mort- 
gage-debt IS payable on demand, the mortgagee ought 
to sue, not tor interest only, but for an account and 
payment of what remains due on tbe mortgage for 
piincipal and interest up to tbe dling of tbe plaint. 
Anna PA v. Ganpati . I. L. R., 6 Bom., 181 

394, Suit for account.— ly 

mortgagor — Redemption. — Ordinarily, a suit for an 
account upon a mortgage cannot be maintained by a 
moitgagor unless be asks for redemption also. 
Haei V Lakshman . I. Ii. R., 6 Bom., 614 

See Shaneaeapa v. Danapa 

[L L. R., 5 Bom., 604 

395, Obligation to account.— 

Mortgagee in possession — Though a mortgage be 
not an usufructuary mortgage, tbe mortgagee in 
possession is bound to give an account of the profits 
realised by him from tbe mortgaged property so long 
as it was in his possession, whether he took posses- 
sion with or without the consent of the mortgagor. 
Nixkant Sein 1?. Jabnoodhebn . 7 *W. B., 30 

390, — Mode of taking account,— 

Beng. Reg. XV of 1798, s. JO.— According to section 
10, Regulation XV of 1793, it is the duty of the 
Court to take an account of the receipts of the 
mortgagee in possession, &nd then to adjust the mort- 
gage account of principal and interest. Shioiboo- 
NATH Rot V, Monowab Ali . W, R., 1864> 109 
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10. ACCOUNT'S— 

397 . Eorm of aceotmt.— ilfor/- 

gagee %n gossesston — A mortgagee in possession 
should keep an account independent of the butwara 
accounts, which may be used as a test of theaccuraay 
of the accounts filed by the parties The mortgagee's 
account must be prepared by himself or by his own 
agent, and must comprise the gross receipts reahsed 
from the tenantry, and the account must be full and 
complete. Bam Kissek Siijoh v K-crNDUN Lall 

[W, R., 1864:, 177 

898. 8mt hy second 

mo} tgagee agmnst mortgagor and third mortgagee * — 
In a suit by a second mortgagee against his mort- 
gagor and a third mortgagee, asking for an account 
and sale, the Court directed an account to be taken, 
not only of what was due to the plaintiff, but also 
of what was due to the third mortgagee. Axthin- 
DEO Bhoostjn Chattebjee V * ChUNNOOIAI.Ii Jo- 
HUEBY , . , I. Ii. B., 6 Cale„ 101 

399 . Liability to account.— 

Duty of mortgagee of share of eHate,'^lt is the 
duty of a mortgagee of a fractional share of an estate 
held in joint tenancy to see that he receives out of 
the estate all that the mortgagor ought to have 
received ; not only that aU assets are realised and 
brought to account, but that the expenses are regu- 
lated with care. Axi Beza v* Tabasoondeeee 

[2 W, B., 150 

400* Mortgagee %n 

constructive possession, — Duly oflnortgagee, — Meld 
that an usufructuary mortgagee in possession is 
liable to account for the profits, whether such pos- 
session be by himself or by his agent, and that the 
suit should not be dismissed merely because the mort- 
gagee refused to give the account, but that the 
Court should give proper directions for the mort- 
gagee's account to be taken, chargmg the mortgagee 
with the amount of the ordmary annual profits if 
received by him or his agent, but not so charging 
him if the profits were received by the agent of the 
mortgagor. Jaeebeb Beg-um v, Ujbee Begum 

[3 Agra, 153 

401. Waiver of right 

to account by mortgagor , — Usury lams, Repeal of, 
— Contract as to profits of estate, — A mortgagor 
may give his usufructuary mortgagee the power to 
sue him personally, or to sell the land, or both, at 
any moment. Since the repeal of the usury laws a 
moitgagor and mortgagee may make what contract 
they please with reference to the profits of the mort- 
gaged estate, and the mortgagor may by contract 
deprive himself of the right to compel the mortgagee 
in possession to account for the profits, Munnoo Lab 
V, Beet Bhoobun Singh , . 6 W. B., 283 

402. — Usufructuary 

mortgage , — Redemption — Interest — JBeng, Reg, 
XV of 1793, ss 3, 4, 10, 11,-^Stat, 13 O-eo, III,, 
c, $3, s. 30,— Act XXrill of mo, s, T,—Xovatton 


MOBTGAGB — continued, 

10. ACCOUNTS — continued. 

Liability to accoxmt — continued, 

of contract, ^Redial of mortgage — J , the ustifruc- 
tusljy mortgagee for Rl,250 of certain land, of one- 
nint^ of which he hadpn:^hased the eqmty of redemp- 
tion, m 1854 gave a usufructuary mortgage of the 
laud to X for B2,700, of which Bl,d50 represented 
the mortgage-money of the land he held as mortgagee 
and B760 of the land he held as proprietor. By the 
instrument of mortgage it was provided that the 
mortgagee should take all the profits in lieu of interest, 
and the mortgage should he redeemable on payment 
by the mortgagor of the principal money. In 1880 
the representative of the original mortgagor in 
respect of eight ninths of the land, sued, with refer- 
ence to Begulation XV of 1793, for possession of the 
land, on the ground that the mortgage had been re- 
deemed, as the principal money and interest at twelve 
per cent had been received of the piofits, and 
claimed an account X set up as a defence that the 
provisions of that Begulation were not applicable, as 
after its lepeal hy Act XXVIII of 1855, the mort- 
gagor had agreed not to claim au account.^ahis 
agreement, he alleged, was contained m the wajih-ul- 
urz of 1871 Seld that the wajih-ul-urz did not contain 
a new contract or ratification of the old contract of 
1854 between the parties, but merely a recital of the 
mortgage, and thcjrefore jP. was entitled to an account. 
Meld also that the account should be calculated on 
eight-ninths only of the land. Observations hy 
Stuaet, C J , on Begulation XV of 1793 and Statute 
13 George III, Cap 63. Shah Malchan Lai v, Sri’- 
fcrishna Singh, 2 B, L. R,, F, C ,44; and Badn Fra^ 
sad V. Murhdhar, L L R, 2 All, 593, referred to. 
MAHTAB KuAB V, OOLIECTOB OE ShAHJAHANBUB 

£I.L.B.,5 All.,419 

403. — Usufructuary 

mortgage, — Reservation of huh ajori, — When a deed 
is essentially m the nature of a usufructuary mort- 
gage, the reservation of huk ajon, which was held to 
he not in the nature of rent, to the proprietor, and any 
other arrangement between him and his lessee cannot 
alter the essential character of the deed, nor relieve the 
mortgagee from the liability of rendering an account. 
Hybee Buksh V. Hossein Buksh 4 W. B., 103 

See Fuzlooi, Ruhman v. Am Kueeem ^ 

[5 W. B., 163 

404. Bight to an aeconnt.— 

for redemption.— Usufruetuaiy mortgage. — In a re- 
demption under the old law, for the possession of land, 
the subject of an usufructuary mortgage, the plain- 
tiff IS entitled to an account, even though the 
terms of the ordinal agreement exempt the defend- 
ant from his liability to an account, and although 
the principal sum advanced is very small. Doobga 
Dabeb V, IssuB Chunbee Chattebjee 

[10 W. B., 367 

PuNjruM Singh v, Ameena Khatoom 

* n [6 W, R., 6 

405. — • — Right of pur^ 

chaser for mortgagor to an account,— fact that 
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MOBTGAGE — continued, 

^ 10. ACCOUNTS— 

Bight to an B,Q(ioxmt--^continued, 
a purchaser of the equity of redemption received a 
■ certain sum for payment to the mortgagee does not 
preclude him from claiming^from the mortgage an 
account of the income of the mortgaged property. 

BEOua^ u* OtriraA Bam , 3 Agra, 91 

406* ^ig%t of morU 

gagor to call on mortgagee to file account, — Beng, 
Beg, XV of mB,-->Beng, Beg, I of i7PS.~A mort- 
gager who has recovered possession of the mortgaged 
property by the deposit of the principal sum lent under 
Begulation I of 1798 is, in a suit subsequently brought 
by him ^f or the adjustment of accounts during the 
period the mortgagee was in possession, entitled to 
force the defendant to file his accounts and swear to 
them according to the provisions of Begulation XY of 
3,793. TuruzzooL Eossbin u. Mahomed Hosssiy 

[2 Hay, 17 

- Production of accounts.— 

Beng, Beg, XV of 1793, s. If.— Under section 11 of 
Begulation XY of 1793 a mortgagee in possession is 
bound to produce the accounts of collection and dis- 
bursement, and to swear to them , and a plea of “no 
assets ” will not exempt him from acting up to thcjise 
requirements. Bheeohuck Singh v Ltttohmina- 
»Aiif Singh . . . • 1 Hay, 182 

408. " — — — Beng, Beq, 1 

of 1798) e, 3 — In a suit for foreclosure brought by 
a mortgagee under a hye-hil-wafa, or conditional 
bill of sale, it is not incumbent on the mortgagee to 
produce his accounts , the language of section 3 of 
Begulation I of 1798 pointing to an adjustment of 
accounts in the event of accountmg becoming neces- 
sary, in which case the lender is to account. Foebes 
1^. Ambeeoonissa BEGirM 

[1 lud. Jux., H, S., 117 : 5 YT. B., P, 0./ 47 
10 Moore’s I. A., 840 

409. — Objection to items m ae-.- 

counts.— fa^ere, — Beng, Beg, IX of 
1833 — ^A mortgagor is not precluded from question- 
ing the correctness of the jummahundi annually filed 

the patwariin obedience to the provisions of Begu- 
lation IX of 1833 by reason of his not having brought 
the incorrect entries to the notice of the Collector at 
the time the papers were filed. Taig Adi n, Golab 
Ch:owdhee]j> , ... 3 Agra, 314 

410. - Mode of idling accounts. — 

Conditional decree — Beconnegance, Bower of Court 

^for , — In a suit foriedemption of mortgaged property 
it was held (by Baydet, J) that the law only requues 
that the mortgagee’s account of receipts and dis- 
bursements shall he made out, filed in Court, and 
thep sworn to as correct by the mortgagee. BCeld 
(by Phbab, /) that mortgagees are bound to ex- 
hibit the detailed items of all their actual receipts 
and disbursements to the time of accounting, verified 
by themselves, and accompamed by all vouchers. 
Meld (by Batxex, *7) to be a rule of law which had 
been followed in practice, and which this Court 


MPBTGAaB — continued, 

10, ACCOUNTS — continued. 

Mode of filing accounts — continued, 

must follow, that no redemption can he decreed in 
such a suit as long as there is any balance found, 
due. Meld (by PhBAE, J.) that plaintiff ought to 
obtain a decree for reconveyance on payment of the 
balance found to he due, with interest and costs of 
suits within a time specified, and that the Court is 
not hound by the previous practice, hut has power to 
mould its deciees in such a way as to meet the exi- 
gencies of each case. Mokditd Lald Sookttl v, 
Godite: Ohundee Butt . • 9 W. E., 572 

411 . Hatsure and form of account. 

— Beng, Beg, I of 1798, s, 3, — Bstate papers — 
In a suit for possession of mortgaged lands on the 
allegation of satisfaction of mortgage from the usu- 
fruct, the mortgagee i& hound to furnish an account 
of the bond fide proceeds of the estate wjhile in his 
possession. Tonjees, bnehal melanee papers, jaidars, 
and jumma-wasii-haki papers, aie not per se such aD 
account within the meaning of section 3, Begula- 
tion I of 1798, hut may corroborate such account. 
Goluck Chundeb But® v, Mohun Lalii Soqeub 

[5 W. R., 271 

B,am Loohun Patuk v, Kunhya Lad 

[6 W, B,, 84 

412. tr- Beng. Beg, XV 

of 1793, s. 11 , — To enable a Court to ascertain the 
amount received by the mortgagee whilst in posses- 
sion, the mortgagee should file his jumnia-wasil-haki 
papers, and pioceed geneially in accordance with sec- 
tion 11, Kegulatiofl XY of 1793. Amebrood3?ebn v,, 
Bam Chund Saho^ . • . 5 W. R., 53 

413 . Proof of aecouutB.— 

Beg, XV of 179$, s, 11. — Co'sharcrs. — Mature of 
proof — Mortgagees m actual possessiop should, under 
section 11, Begulation XY of 1793, he examined as 
to the truth of mortgage accounts, excluding persons 
who, according to the manneis and customs of the 
country, are unable to appear in Court, or others who 
from their positiou are not likely to he acquainted 
with the actual state of facts. Where one 
cosharers has, a competent knowledge of the facts, 
his deposition is sufficient to prove the truth of the ac- 
counts, Bam Phul Pandey v. Wahed Adi Khan 

[14W.B.,66 

414. Interest on sum 

due. — Beng Beg. XV of 1793, s. Id, — The assignee 
of the mortgagor’s rights in certain properties, of 
which a zur-i-peshgi lease for twenty-four years ending 
in 1286 had been granted, sued for an account and for 
possession on payment of what might be due (if any- 
thing). No rate of interest was specified in the zur-i- 
peshgi lease. Meld, following the rule laid down by the 
Privy Council in Shah Mvichun Ball v. Sreelcishen 
Singh) 12 Moore* s I, A., 157, that, under section 10 of 
Begulation XY of ^1793, the lessee was entitled to sim- 
ple interest, at 12 per cent on the money found due. 
Meld, further, that under section 11 of the Bcgula- 
tion it was sufficient for the lessee to tender accounts 
showing the collections and dishursemerxts and to 
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Proof of adeounts — continued* 
swear to their correctness, and that it was not neces- 
sary in the first instance for him to put in the ori; 
ginal accounts on which the accounts tendei^ed were 
prepared* Tasadtje: Hossain v* Beni Sinoh 

[13 a Ii. R., 128 

415. — — ' " Dec%sion on 

The Zillah Courts, in coming to a 
conclusion as to the state of the mortgage aecourtts, 
having proceeded, not upon proof of the actual collee- 
taons which weie or ought to have been made by the 
mortgagees, but upon materials which were in a 
gieat measure speculative and conjectural, their deci- 
sion was set aside. Mohun Lael Sookool u* Go- 
5AJ0K Cuunbee Dtjtt 

[1 W. B*, P. C., 19 : 10 Moore’d I. A., 1 

416 . — — Onus of froof* 

income tax pampers * — Where the accounts of a mort- 
gagee who has been in possession are being taken, 3 his 
income tax papers aie ipadmissiblS as evidence in his 
favour, though they may be used against him. It 
is the mortgagee’s duty to keep regular accounts, 
and the onus lies in the first instance upon him. If 
he has not kept proper accounts, the presumption will 
be against him , but this does not mean that all state- 
ments of the mortgagor against him must therefore 
be taken as true. Ghoiam Nuzue v* Ehanum 

[9 wr. B., 275 

417* — - — — — — — TTsufructu ar^ 

mortgage. — Mesne profits* — In the gaseof an usufruc- 
tuary mortgage executed prior to Act XXVIII of 
1855, where the mortgagor sues for redemption on 
the ground that the usufruct had paid off the debt, 
and claims mesne profits on the allegation that the 
mortgagee m possession has already collected more 
than his legal dues, the mortgagee is hound to pro- 
duce the accounts of actual collections made hy him 
during his possession. On the failure of the mort- 
gagee in this respect, the mortgagor is expected to 
adduce some proof to justify a decree luhis favour for 
redemption, as well as for mesne profits Hashum 
Au u. Rakdhaeee SiNaH . . 7 W. B., 82 

418 ^ Mode of talsing account^. 

’^Mortgagee %n possession , — As to the mode of 
takmg accounts when the defendant is mortgagee in 
possession Httkooman Peeshad Panbex t?. Mttn- 

llBAiT KoONWEEEE 

[18 W. B., 8X, note M oore^s I. A., 393 

419, Mortgagee in 

possesston.^M-odiA of taking account when the mort- 
gagee was in possession of the estates aa mortgagee, 
and also as lessee under a lease. Hunqoman Pee- 
SAXID Panpax V, Mitnbao’ Koonweeee 

[6 Moore’s I. A., 393 
18 W, B., 81, note 

420. — — — X ' ^ Arrangement hg 

some of the mortgagors and the mortgagee, — Where 
a mortgagee comes to an arrangement with three out 
of five joint mortgagors by which he ponseuta to 
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Mode of taking accounts— 

as payment a money-deciee against three of them, 
the amount of the decree mustj in taking an account of 
what fs due on the mortgage, he considered as a sum paid 
in reduction of the liability of the five Bam Kanth 
Roy Chowbhby v, Kaxeb Mohitn MooEEBJi^k 

[22W.B.,3ia 

421. Govermnent re^ 

venue,^ Annual rests, — Surplus receipts , — Wrongful 
payments hy mortgagee, — Tranter of J^roperiy 
Act, IV of 1882> s* 78 (c) and (fi ). — By the terms of 
an usufructuaiy mortgage it was provided that the 
annual piofits of the mortgaged property should he 
taken to be a pertain amonnt; that out of th\a 
amount the revenue should be paid annunUy by the 
mortgagee i that the balance should he taken by the 
mortgagee as representing mteyest on the principal 
amount of the mortgage-money^ and that the mort- 
gage should be redeemed on payment of the principal 
of the mortgage-money in a Inmp sum. Jt^as 
further provided that the mortgagor should noT be 
entitled to claim mesne profits nor the moitgagee to 
claim interest. alleging that he had purchased 
the equity of redemption of the mortgaged property 
in 1869 1 that since the purchase the mortgagee had 
not paid any revenuoj and therefore he, had been 
compelled to pay it; and that consequently the mort- 
gage-money had been paid out of the profits of 
the mortgaged property and a surplus was due, — 
sued the original mortgagor and the mortgage© 
for possession by redemption of the moitgaged pro- 
perty and for surplus profits, or for possession of the 
mortgaged property on payment of any sum which 
might be found due, One of the defences to the suit 
was that the mortgage had already been redeemed in 
1877 by the original mortgagor, and the suit was 
therefore not mamtainahle. Meld (i) that, assuming 
that such redemption had taken place, that fact could 
not prejudice the plamtiff^s rights arising out of the 
moitgage, whatever the effect of such redemption 
might he as between the original mortgagor and tlie 
mortgagee, and such redemption was therefore not a 
bar to the suit , ( 11 ) that the plaintiff was entitled to 
take into account the amount of revenue which hp 
had been compelled to pay hy reason of the mort- 
gagee’s default; (ill) that m the accounting the 
plaintiff was entitled to avail himself of annual rests ; 
and (iv) that the mortgagee having had notice of 
the plaintiff’s purchase, any payments which he 
might have made to the original mortgagor on ac- 
count of revenue after the purchase were improperly 
made, and could not be taken into account against 
the plaintiff. JAiJiaj Bai v, Gobinb Tiwaei 

[I. Ii. B., 6 AIL, 303 

422. — • ^gu%ty of re* 

dmnption , — Charge created hy mortgagors, — Power 
of executors, — Property subject to a trust, — P died 
leaving a will, under which he gave certain legacies 
said left the remainder of his pioperty to two sons, 
A, and P , whom he appointed executors. P died 
leaving his bi other A, and his widows executors to 
his will, under winch hia Oidopted sons, M and Bn 
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Mode of taking BCdoyrntB^-conUnued, 

became entitled to bis property. In consequence of 
some alleged mismanagement on tbe part oi^A,, 
M, and S. filed a bill in tbe late Supreme Cou^ and 
obtained a decree ordering tbe master of tbe Court 
to ta^e an account of tbe rents and profits which bad 
come into tbe hands of JPJs executors. While these ac- 
counts were being taken, A, died, leaving a will by 
which be appointed bis widow and Ms grandsons exe- 
cutors, and after certain devises, not comprising a 
property in Tumlook, gave tbe residue of bis immove- 
able property to the said grandsons, who took it sub- 
ject to payment — (1) of such of tbe legacies as re- 
mained'^inpaid under JR will, and (2) of what might 
be due by A. to F.*s estate After AJs death, the 
above suit in equity was revived against bis execu- 
tors. The said executors borrowed money from one 
Mackintosh on tbe security of a bond and a mortgage 
of certain property which be obtained (including the 
Tumlook property) by an indenture, which recited 
tb^iiiptbe said executors were still accountable in re- 
spect of tbe above legacies and debts, and provided 
that in tbe event of any default, or of any sale by 
Mackintosh, tbe said debts and legacies were to be 
paid out of tbe proceeds in the first instance before 
either mortgage-money, or interest, or costs, or ex- 
penses, After this a decree in 4be above suit was 
made agamst AJs executors for itl,32,000, and this 
not being paid, a wnt of fieri facias was issued, 
under winch the SberifE sold to M, (benami) the 
equity of redemption m the Tumlook property sub 3 ect 
to Mackintosh’s mortgage. Tbe latter then obtain- 
ed a decree of foreclosure and commenced another 
suit against M, which was compromised, and a decree 
made by consent in favour of Mackintosh, who then 
sold his mteiest in the mortgaged property to M, 
Under these circumstances, M claimed the right of 
proving the whole amount of the sum due to him in 
the equity proceedings without taking into account 
the Tumlook property ; on the other hand, the credi- 
tors of A, insisted that M, was bound to treat the Tum- 
look property as an asset of A/s estate. JSeld that 
M, was bound to hold the property on the same terms 
as those on which he acquired it,- — viz,, that it was 
gubject to a trust in his own favour for the payment 
of his own debt. Monomotho Nath Dbt v , Geben- 
DEE Chtjetdee Ghosb . * 24: W, B., 366 

423. 1.1 1. Suit for posses^ 

men of mortgaged ly zur~i-pe$hgi,^Form 

Directions as to the nature of accounts to be 
teken in a suit for possession of property the sub 3 ect 
of a zur-i-peshgi mortgage, and as to the form of suit 
in such a case. Sttyeebum' u. Zuhoos Hosseik 

CW. B., 1864, 44 

424. — Interest , — 

JBeng. Meg,XYof 179 S, s tO — Suit for redemp^ 
ixan , — Where a mortgage deed stipulates for in- 
terest at 9 per cent., but other and collateral deeds, 
forming part of the same transaction, provide for 
further profits to the mortgagee,— that the 
mortgagor cannot, unless there a positive legal 
enactment to that effect, be heard to plead that the 
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Mode of taking accounts — continued. 

written engagement, thongh not extending to tho 
whole profit stipulated, must be adhered to as against 
the moitgagee, though the mortgagor may go beyond 
it to show the full extent of the profit, and so to he 
relieved from the consequences of his actual contract. 
The mortgagee may retain his pledge until he has 
leceived out of it his debt with interest at 12 per 
cent , the maximum allowed by section 10 of Regu- 
lation XV of 1793, In a suit for redemption, on 
the ground that the debt has been satisfied with 
interest, the onus is on the plaintiff, A mortgagee 
is not an assurer of the continuation of the same 
rate of profit as his mortgagor was able to laise; 
hence an estimate of the rental preceding the mort- 
gagor’s possession is not sufficient proof of the profits 
in his time. The nature of the accounts which a 
mortgagor may call for from the mortgagee, ex- 
plained. The mortgagee need not personally attest 
the accounts, if he has no personal knowledge of 
them. Presumptions against mortgagees for non- 
production of accounts must have reasonable limits, 
and not be mere conjectures or based on inexact data. 
Maehani/AL v. Seikeishna Sing- 

[2 B. L. B., P. a, 44 : 11 W. B., P. C., 19 
12 Moore’s I. A., 157 

426. Suit for re* 

demption against mortgagee in possession, — Account, 
— JSvidence — In a mortgage suit, where the defendant 
admitted that he was in possession of the property 
in dispute as a mortgagee under the plaintiff, hut 
refused to put in evidence the mortgage-deed, which 
was insufficiently stamped, — Eeld that the plaintiff 
was entitled to redeem, on paying what was due 
from him on the mortgage, together with the costs 
of the suit 5 and that if the mortgagee refused to pay 
the penalty and put the mortgage-deed in evidence, 
he could only be credited in the account with the 
sum which the plaintiff admitted to be the amount 
of the principal, and must he debited with the 
income derived from the land since he (mortgagee) 
had been in possession. In taking tbe account on 
a mortgage, it lies upon the mortgagee to prove 
what is due from the mortgagor in respect of prin- 
cipal and interest. Ganga MxjIiIK v, Bayaji 

[L Ii, B., 6 Bom., 669 

426. ■ — Confiscation of 

mortgagee's rights, — Suit for redemption, — Account. 
—A mortgagee’s rights being confi^scated by Govern- 
ment for rebellion were given to defendants. Eeld, 
on plaintiff’s claim for redemption, that the defend- 
ants must account for excess of profits over interest 
in the years when they were in possession. Ma- 
homed Saiamttt Hossein V , SooKH Daybb 

[2 Agra,ne 

4Sfl. Decree in morh 

gage suit giving^ mortgagee possession in defauli 
of payment of mortgage-deht, — Relation between 
mortgagor and mortgagee, — Mortgagee in posses* 
Sion under decree, — Decree for possession in mort* 
gage suit, Effect of — The plaintiff mortgaged 
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certain land to the defendant m 1864. In 1874 the 
defendant (mortgagee) obtained a decree against the 
plaintiff upon the mortgage, ordering the plaintiff tp 
pay the defendant the sum of R40 ; in default of 
payment the defendant (mortgagee) to take pos- 
session of the land until the said sum should be paid. 
In pursuance of the said decree the defendant took 
possession. The plaintiff brought the present suit 
to redeem the said land, alleging that the amount 
of the mortgage-debt had been fully liquidated out 
of the surplus profits of the land. HM that the 
defendant (mort^gee) was not liable to account to 
the plaintiff for such profits. Under the former de- 
cree the defendant was entitled to take possession, 
and retain it with the attendant benefits until the 
plaintiff should pay a definite sum which he had 
never paid The defendant held under the said de- 
cree a complete title to the land until such payment 
was made, NavIiTJ v* Ra&htt 

[I. Ii. B., 8 Bom„ 303 

428,t ^ Mortgagee in 

possession. — LiahiUty to account for profits, and to 
what extent — A mortgagee in possession of the mort- 
gaged land, who, instead of letting it to ryots and 
reding the rents in the ordinary way, cultivates it 
himself, is not responsible or liable to account for the 
whole of the profits arising to him by farming the 
laud, but only for such profits as he would have real- 
ised had he let it to a tenant, or as the mortgagor 
would have realised had he let it. Rtjg-hoonath 
R oy Babaik Gbeeebuhaeeb Singh 

^ [7 W/B., 244 

420, — - Mo rtgagee^s 

charges. — Mortgagee in possession, Duty of. — Cul^ 
tivation. — JSeld that a mortgagee in possession of 
land was bound to cultivate the best crop which it 
was oidinanly capable of yielding. Gibjoji Bhi- 
KAji SoNAB V. Kesha YEEA Ravji Path. Hengb 

[2 Bom., 211 

430. — — - - Smt for re- 

demption of aur-i peshgi mortgage.-^Dalance which 
might hare been recovered hy mortgagee — Under the 
terms of a zur-i-peshgi mortgage, — Meld that the 
mortgagee was not entitled to demand the payment 
of so much of the balances as had become irrecover- 
able by reason of his own laches, but that he was en- 
titled to retain possession of the mortgaged estate till 
the balances recoverable at the time of the com- 
mencement of the redemption suit were paid by the 
mortgagor. Rak Peeshad v. Kishna 

[3 Agra, 140 

43L Mortgag ee^s 

charges. — Obligation of mortgagee in possession to 
repair. —A mortgagee in possession of mortgagedpre- 
yoises is hound to keep them in necessary repair, and 
is at liberty to charge for the same with interest. 
tJOGENDEONATH MhLLIOK V, EaJ NaEAIN PalOOTB 

[9 W. B., 489 

432. Allowanqes to 

mortgagee. — Suit for redemption* — Costs of repairs* 


MOBTG AGB — co ntinued. 

10, ACCOUNTS — continued* 

Mode of taking accounts— 

— In a redemption suit a mortgagee is entitled to 
credit for reasonable costs of repairs, if he renders 
an abQOunt of rents and profits. Lakshman Bhisaji 
S iBsksAB D, Haei DiNf ae Desai 

[I, L. B,, 4 Bontr^ 584 

433. Allowances to 

mortgagee — Conditional sale. — JBxpense of repairs. 
— In a suit brought to redeem certain property which 
had been conveyed by the ancestois of the plaintiff to 
the ancestor of the defendant, it was held that the 
deed of conditional sale amounted in effect to a mort- 
gage of the property, and that, according to the 
Courts of Equity, a mortgagee in possession ought to 
be allowed for proper and necessary repairs to the 
estate. Where portion of the mortgaged premises 
was accidentally burned, and portion of them fell 
down, and the mortgagee rebinlt them, it was held 
that the mortgagor was not entitled to redeem, unless 
upon payment of the sum so expended by the mort- 
gagee, though such sum amounted to moi^¥*%ian 
double the price for which the piemises had been 
conditionally sold to the mortgagee. Manchaesha 
Asheanhiabji V. Kameijnissa Begam 

[6 Bom., A. 0„ 109 

434. '■ " - " ■■ ' " '■ Allowances to 

mortgagee. — Expenses of improvements and repairs. 
— Though a mortgagee without any agreement is not 
allowed to charge the mortgagor with all sums which 
he may think fit to expend in the repair or the im- 
provement of the mortgaged property, whether such 
expenditure be made by him voluntarily or in pursu- 
ance of some official order which he was not legally 
hound to comply with, yet he may charge the mort- 
gagor for necessary repairs, and the latter will also 
be liable for any expenditure which he may himself 
have sanctioned, Ambebooi.i.ah v. Ram Doss Doss 

[2 Agra, 187 

Ragho Bagaji V, Anaji Manaji Patil 

[5 Bom., A. C., lie 

435. - Allowance for 

improvements and repairs — Claims made by a mort- 
gagee m respect of money laid out in improvements 
after the expiry of the day fixed for repayment must 
depend on an equitable consideration of all the cir- 
cumstances of the case. The English rule should be 
adopted under which the mortgagee is only allowed 
to claim for such outlay as has beei? required in 
order to keep the mortgaged premises in a good 
state of repair and to protect title. Ramji bin 
Thkabam V, Chinto Sakhaeam . 1 Bom., 199 

436. * — Directions for 

account.^ Mortgagee in possession — Buildings and 
improvement’^. Allowance for. rule of Courts of 
Equity in England as to allowance to a mortgagee in 
possession not applied, because the mortgagee was led 
igito a belief by the course of decisions in the late 
Sudder Adawlut, ahd the general understanding 
caused by those decisions, that, upon the non-pay- 
ment by the mortgagor of the money at the time 



( 4023 ) 


DIGEST OF CASES. 


( 4024 ) 


MOETQ-AGB— 

10, ACCOUNTS— 

Mode -of taking accounts— 
fixed, fie fiad, accoidmg to tfie terms of tfie mortgage 
instrument, become tfie absolute owner of tfie ^ro- 
^rty, Tfie mortgagee was allowed tfie benefit for 
Wildings erected, or jpermaiuent improvements ^made 
bv l^iTTi nnon tfie mortgage piemises. ArrA.NDEA.Y v. 
BayA . . ! . .2 Bom., 214 

4S'ir, — Suit for redemp* 

iiion, — Morigag&e in possess'ion — A. mortgagee in pos- 
session is liable to account for profits arising from 
4rees planted by fiimself on tfie mortgagor’s land. A 
mortgagee in personal possession is, in tfie absence of 
any special contract to tfie contrary, cfiargeable witfi 
a fair otccupation rent, in tfie case of buildings per- 
sonally occupied by fiim for tfie puipose of residence 
or carrying on trade or business ; and in tfie case of 
land personally occupied or cultivated by fiim, eitfier 
"witfi a fair occupal^on rent or with, tfie actual net 
profits realised fiom^tfie use of tfie land. In ascer- 
xainmg Wfiat tfiose profits are, witfi wfiicfi tfie mort- 
gag e^^ ougfit to be credited m reduction of fiis mort- 
gagedebt witfi interest tfiereon, tfie^ moitgagee 
ougfit to be credited for fiis expenses in obtaining 
produce from tfie land and a moderate interest on 
tfie amount of sucfi expenses Principles laid down 
on wfiicfi an account should be taken from a mort- 
gagee in possession. PBiJBHAKA|t Chintaman DxK- 
SHIT Panpueano- Viitaxak Dikshit 

£12 Bom,, 88 

'.^ 8 . — ImprommenU 

and dcoretionSy Rtght to — Fruit trees — Tfie holder 
pf a field, on tfie survey tenure, mortgaged it witfi 
possession, sectu’ed by a registry of tfie mortgagee’s 
name as occupant. Certain fruit trees, coming 
Under tfie operation of No 3 of tfie Revised Survey 
Rules, were sold, fiy tfie Government, to tfie mort- 
gages as Occupant. Seld tfiat tfie trees, by the sale, 
became a portion of tfie mortgaged estate, and, as 
5suefi, were liable to redemption, on payment of tfie 
amount of tfie mortgage-money witfi interest, of tfie 
money laid out in purchasing the trees, and of other 
reasonable expenses, Bakshieam Gaitgi-aeam t?. 
Dabeh Tuhaeak • * .10 Bom., 369 

430. Tillage morU 

"gaged without specifying houndartes, — Accretions to 
‘G'dlaqe , — "Rights of parties on redemption or fore>‘ 
closure , — Where a village without ^ecification of 
boundaries, is mortgaged as a whole, tfie mortgagee 
is, on tfie hand, entitled to it as a security witfi 
any casual increase or decrease wfiicfi may occur to 
\t ; and is, on tfie other hand, subject to its redemp- 
tion by tfie mortgagor to the same extent Saha- 
SHIV Aidant u. Vithal An ant , 11 Bom., 82 

440. ^ — — ■ JExpenses of 

revenue surney — Eeld tfiat a mortgagee m posses- 
sion was entitled to be allowed for expenses incur- 
red in connection witfi tfie revenue survey of tfie 
land mortgaged to fiim* Bapitsa bin Sahashiv v. 
Ramjt bin Gopaui * ^ 2 Bom., 2^0 

441, . — — — Mortgagee, Oh- 

Ugation — Expenses incurred in protecting title 


MOKTGAGE — continued, 

^ 10, ACCOUNTS— 

Mode of taking accounts — continued^ 

— Stipulations not creating fresh ohligaiions,-^ 
Under tfie ordinary law of moHgage tfie mortgagor 
IS bound, so long as. tfie equity ot redemption re- 
mains with him, to indemnify tfie estate against 
expenses incurred in protecting tfie title. So tfiat 
where a mortgage-bond contains stipulations under 
wfiicfi tfie mortgagor engages to repay to tfie mort- 
gagee any costs fie may incur in suits brought 
against fimi by tfie mortgagor’s co-sfiarers, and also 
any debts charged upon tfie mortgaged property 
wfiicfi tfie mortgagee may pay, tfie stipulations do 
not create any fresh obligation. Damohae Gxtn- 
GAHHAB V, VaMANEAV LAKSHKAN 

[1. 14 . B., 9 Bom., 435 

442. — — ~ — Right of pwr^ 

chaser of equity Of redemption to set off sums 
paid in reduction of mortgage — Tfie only payments 
wfiicfi purchasers of ihe equity of redemption can 
claim to deduct from tfie mortgage-debt, are sums 
actually received by tfie mortgagee in reduction 
thereof, not money owed fiy tfie mortgagee to tfie 
mortgagor on some other account. Taeineb Kant 
Bhijttaohabjeb V, Ganoha Soonhueee Debee 

[24 W. B., 460 

443. — Suit hy pur^ 

chaser of equity of redemption, — Costs of a redemp^ 
tion suit — Compensation to mortgagee, — The plain- 
tijffs sued as purchasers of tfie equity of redemption 
from S , a Hindu widow, to redeem a mortgage 
e:ffected fiy her husband E, The mortgage-deed 
recited that a portion of tfie mortgaged land was 
field by B , not as owner but as mortgagee, from a 
third party, S, was alive when tfie suit was insti- 
tuted, but she died after tfie settlement of issues. 
Tfie plaintiff then filed a supplementary claim to 
succeed as B ’5 next heir. Tfie defendants (tfie sons 
of tfie mortgagee) contended that tfie plaintiff could 
not redeem, because the sale by S was invalid. They 
also claimed compensation for loss of tfie rents and 
profits of a portion of tfie mortgaged pioperty re- 
deemed from B, by tfie original owner. The Sub- 
01 dinate Judge allowed tfie plaintiff’s claim On 
appeal, tfie District Judge confirmed fiis decree, 
being of opinion tfiat tfie sale was valid as against 
tfie defendants, because there were no collateral 
heirs. On appeal to tfie High Court, — Meld tfiat 
tfie defendants were not entitled to any compensa- 
tion on account of tfie redemption of a portion of 
tfie mortgaged property by tfie original owner, be- 
cause they were aware that tfie mortgage to B, 
was liable to be redeemed, and they (defendants) 
took sucfi a precaiious security at tfieir own nsk. 
In a redemption suit tfie defendant (mortgagee) is 
ordinarily entitled to fiis costs, unless fie has refused 
a tender of tfie amount due to him, or has so mis- 
conducted fiimself in the course of tfie suit as to 
induce the Court to sub 3 ect him to a penally. 
DhONHO RAMOfANHEA V. BAHKEISHNA GoBINH 

[I. Ij. B., 8 Bom., 190 

444. I — lnterest,-^Troof 

of accounts, — Failure to Jceeqg or omtssion to produce 
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10. ACOOTOTS— ^ 
Mode of taking SLCoomoLtB-^continued. 

accounts — 3toi seeking to liave tke account taken 
and to have it ascertained whether the mortgagee 
has by means of the usufructuary mortgage obtaii>- 
ed more than 12 per cent interest, and if so, that 
the suiplus may be applied in reduction of the prm- 
cipah the mortgagee is not asking the Court to au- 
thorise a departure fiom the agreement of the par- 
ties (where there is one) that the mortgage debt 
should bear no interest during a certain period. The 
onus is on the mortgagor to prove that the principal 
sum has been paid or satisfied, and on the mortga- 
gee to show what, if anything, is due to him for 
interest. Failure of the mortgagee in his duty, as 
trustee for the mortgagor, to keep accounts,* and to 
produce proper accounts, is to be regarded as mis- 
conduct which ought to be taken into considera- 
tion upon the question of costs. Kalltan Dass n, 
Shbo Pubshab Sin^h . 18 W, B., 65 

445. TTsury lam , — 

^eng, JEteg JfXJT/F" of 1803, — Qhligation on mort- 
gagee to file Accounts — In a mortgage dated in 1852 
of malikanah fixed for the period of settlement, it was 
agreed that the mortgagee should collect the village 
jumma, pay the Government demand, and take the 
malikanah, of which part was to be received by him as 
mterest on the money lent at one per cent, per men- 
sem, and the balance, mz,^ B565 per annum, was to 
be retamed by him as the costs of collection. "No 
accounts were to be rendered of the malikanah collect- 
ed during the time of the moitgagee's possession If 
this agreement had been a contrivance for. securing 
to the mortgagee a higher rate of interest than that 
to which he was then by law entitled, it would have 
been void under the usury laws (in force under Regu- 
lation XXXiV of 1803 until the passing of Act 
XXVIII of 1855), and would not have prevented the 
accounts from being taken. But as the Courts found 
that the R565 per annum constituted a fair percent- 
age, which it had been bond fide agreed should be al- 
lowed to the mortgagee for the costs of collection, it 
was held that the agreement had been rightly treated 
as a sufficient answer to a suit based on the assump- 
tion that the whole of the moitgage-money, principal 
and interest, would be satisfied if the accounts (con- 
trary to the agreement) were taken on the basis of 
charging the mortgagee with the R565, or so much 
thereof as he should fail to prove had been actually 
expended in the collection. If the amount received 
by the mortgagee had been fiuctuating, production of 
the accounts might have been necessary foi a decision 
on the validity of the agreement set up But it 
could not be said that by no agreement could a mort- 
gagee relieve himself from the obligation of filing ac- 
counts under the 9th and 10th sections of Regulation 
XXXIV of 1803 ; and in this case he had done so , 
the only sum that he was to receive beyond the inter- 
est allowed by law being an unvarying balance found 
to be a fair allowance for the cqsts of collection, 
Babbi Peasab n* MVbli Dhab 

[I. Ii. B., 2 AIL, 603 
Xf« 7 Xi A»9 51 


MOBTGAGE ^continued, 

10, ACCOUNTS — CO nti nued. 

Mode of taking accounts— cowzfwaec?. 

446. — — — Mortgagee in 

possession, — Interest -Seng, Meg, XV of 1793 —-In 
taking |)he accounts as between a mortgagor and a 
mortgagee in possession,^ the mterest may be set off 
from time to time against the rents and profits, the 
mortgagee only accounting to the mortgagor for any 
rents, profits, and mterest on the same which he may 
have received ovei and above the interest due to him 
upon the debt. Rabhaben-obe Misses v. Kbipa- 
MOTEE Dabbe 

[10 B. Ii. B., 386 : 17 W. B„ 282 
14 Moore’s I. A., 443 

Inter eU on col* 

lections og mortgagee, — Commission on amount coh 
lected—Meld that in cases of redemption of mort* 
gage the mortgagee should not be charged with inter- 
est on the money collected ty him, but that the 
money so collected should first applied m payment 
of interest accruing due on the mortgage-deht; and, 
if there is any surplus, m reduction of the p^sg^pai 
mortgage-debt. Beld further, that the mortgagee is 
entitled to commission on the gross amount of collec- 
tions to cover the expenses of collection, , and this 
he is 'entitled to get at the rate of 10 per cent , uhless 
there is any express SbipulatiOh to the contrary, or it 
is shown to he unreasonable. Bog^hoitath: «. Lucri:- 
MTJN SiEM .... 1 Agra, 133 


^8. Medemp He n 

after expiry of time and under new intei pretation of 
law —Improvements —Where under the old law of 
moitgage by which the mortgagee after the -expiry of 
the time for redemption acquired a proprietary right 
in the property, there was an absolute delivery of 
possession to the mortgagee, and the mortgagor after- 
wards stood by and allowed the propeity to be sold as 
unincumbered, the Court in allowing the mortgagor 
after twenty years to have redemption of the pro- 
perty under the new interpretation of the law of 
mortgage, yet considered that, under the pecuhar 
circumstances df this case, the Court would not he 
justified in calling upon the mortgagee to furnish 
accounts of the rents and profits on the one hand, 
and of the prmcipal and interest on the other. In- 
terest on the value of improvements made since the 
time the property came into the hands of A, disallow* 
ed. Rakshes BACBASHEa! V, Pakbbabinatb: 

[8 Boan., A. C., 236 


449. 


Suit hg mori- 


In a suit to recover possession of land with surplus 
collections, by redemption of a mortgage created by a 
zur-i-peshgi lease, which was executed before the 
usury law of 1855 was passed, where the lessee claim- 
ed the surplus collections as his profits,— that 
the question should he decided on the principle of the 
Pnvy Council ruhng m the case of Moonooman Mer^ 
saud, 6 Moore^s I A„ 893, viz,, that the mortgagee 
should he charged in (the account for actual rents and 
profits, and receive interest at the highest rate sanc- 
tioned by the law then existing. Finding, on adgust- 
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10. ACCOUNTS— 

Mode of taking accounts — continued. 

Kient of the account between the parties, that there 
was a balance in favour of the mortgagee, and tJiat 
therefore plaintifE was not entitled to a decree forie- 
entry, the Court (following Kull^an Dass v. 'Sheo 
Jlfund^n Purshad Singh, 18 JF. M., 65) determined to 
declare the state of the account between the parties up 
to the end of the year to which the evidence extended. 
Pbelabh SufeH Bahaboob v, Bboughtok 

[24 W. R., 275 

450. — - — Mortgagee m 

possession. — Interest.— The, proper sum to be allowed 
a mortgagee for surmjamee is what he has actually 
spent as expenses of his management. No decree 
should be given against a person as being the real 
mortgagee without evidence of the benami holding, 
A mortgagee is entitled to interest on account of the 
balance of putni rerits paid by him. Bbojonath 
SiBGH Box V. Bhugobutty Dossbb 

[1 W. B., 133 

■■ " — - — ' ’ Interest. — Mode 

of calculation —There is no law restricting a mort- 
gagee to the receipt by way of interest of the amount 
of principal lent. The mode of calculation to be fol- 
lowed in such cases is every year to add the amount 
of interest to the principal sum, ipid then deduct the 
value of the usufiuct. Enaet Abi v. Kukue Roy 

[2 W. B., 289 

DOobga Chubn Pahabbb 0. Chxttoobbhooj Doss 

[5 200 

452 , — — — Mortgage trans^ 

actions "before Act XXVIll of 1855. — Bom Beg, 

V of 1827f ss. 11 and 12 — Arrears of interest . — 
In mortg^e transactions in which the mortgage con- 
ti*acts have been entered into before Act XXVIII of 
1855 came into operation, and to which Regulation 

V of 1827, sections 11 and 12, applies, and in which 

an account of principal and interest on the one side, 
and of rents and profits on the other side, is not 
directed, the arrears of interest must be limited to six 
years. Vithai. Mahubbb v. Dand valad Mahom. 
MEI> Hosseib * , .6 Bom., A. C., 90 

" 453. — - — — provision for 

payment of interest out of usufruct. — Where the usu- 
fruct ot mortgaged property was to be enjoyed m lieu 
of interest, the fact of the mortgagees having had 
possession Wfss held to be no ground for the inference 
that any portion of the debt, save the interest, was 
paid off from the usufruct Bama SuiJrniJBEB Dos- 
SEE c. Bama SuifEUBEE Dossee . 10 W. B., 301 

454. Mortgage with decree for 

account and sale. — Withdrawal of execution 
proceedings. — Principle on which accounts are to he 
ia7cen.—A. mortgagee, who has obtained a decree for 
an account and sale, is not entitled to withdraw from 
the taking of accounts in his execution-proceedings 
when those accounts appear to Jae going against hnw. 
Dooebe Chand tj. Omda Khaeum altos Babu 
Shtjbibu 1. Ij» B., 6 Oalc.| 377 ; 7 O. Ij. B., 376 


MORTGAGE 

10. ACCOVWVS -continued. 

455, Bight to re-open accounts. 

— Suit by mortgagor for possession under usuf uctu^ 
ary mortgage — In a suit to recover possession of 
land m the possession ot the mortgagor under a 
usufructuary mortgage (which is in reality a suit 
between the mortgagor and mortgagee for an ad- 
justment of the account betw^een them), if upon 
taking an account it appears that the mortgagee has 
been fully satisfied, the mortgagor is not only en- 
titled to have the property hack, but (the decision m 
Motee Soonduree y. Indrageet Kowaree, Marsh,, 112, 
being overruled), the Couit is bound as a Court of ^ 
Equity, and acting upon the principle that it is 
always the aim of a Court of Equity to finally deter- 
mine as far as possible all questions concerning the 
subject of the suit, to cause an account to be taken 
up to the time of the decree, the account so taken 
being considered binding and the parties not being at 
liberty, except under peculiar circumstances, to le- 
open it in another suit. Ktileyan Dass v. Sheo 
Nenbtjn Pttesha2> Singh . . 18 W. B., 66 

And see Roy DiyKtrB Dyae v. Sheo Golam Singh 

[22 W. B., 172 

And Lxttaeut Hossein v. Chowbhey Mahomed 
Moonem . . . .22 W. B., 269 

450. , . Realisation by mortgagee 

of sum in excess. — Interest — Usufructuary mort~ 
gage — Where a mortgagee under a usufructuary 
mortgage has realised a sum of money in excess of 
the amount due to him, it is an equitable practice to 
allow to the mortgagor interest on such sum at the 
same rate at which interest has been allowed to the 
mortgagee on bis mortgage-debt. Bechoo Singh v. 
Roy Sheo Sahoy . 1 N. W., 56 : Ed, 1873, 111 

457. — - ' ■ Suit for account 

and redemption. — Form of decree — In a suit for 
account and redemption, if the mortgagee, on taking 
the accounts, is found to have been overpaid, the 
gcneial practice is to order the payment, by him, of 
the balance due to the mortgagor, with interest fiom 
the date of the institution ot the suit Janoji v. 
Janoji . . . . I, Xi. R., 7 Bom,, 185 

453. Binding effect of account, 

— Mortgagor and mortgagee — Puisne mortgagee . — 
Queere, — Whether the account arrived at in a decree 
obtained by the prior mortgagee against the mort- 
gagor only IS binding on a puisne mortgagee who had 
no notice of the subsequent incumbrance. Sankana 
KALANA V. ViBTTBAKSHAPA GaNESHAPA 

[I. Ii. B., 7 Bom., 146 

459. — Assignee of 

mortgagee. — Suit for redemption — In India, as in 
England, a mortgagee may transfer his rights to a 
third person by way of assignment, but such transfei 
must bo without pre 3 udice to the rights of the mort- 
gagor, and in a sjait by a mortgagoi for redemption 
where the assignment has been made without the 
knowledge of the mortgal^or, the assignee is bound by 
the state of the account between the mortgagor and 
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MOIITQ-AGE5 — contz^iued. 

10 kOCO^JmB--~conttmied. 

Binding effect of account— 

moitgagee Chiknatya Bawittan- v Chidamba- 
EAM Chetti . , . I. L, E., 2 Mad., 212 

40Q. Error in account. — Ground 

for reforming account — Wrong Hatement of account 
%n agreement to pay mortgage'deht hy instalments — 
In a written agreement by a debtor to pay bis debt 
by instalments securing tbe payment by a mortgage 
of land, tbe amount of tbe debts was eri'oneously 
stated to be greater than it actually was In a suit on 
tbe agieement, — Seld tbat sucb an eiror was ground 
for reforming tbe account but not for setting aside 
tbe agreement Seth Goktji. Dass Gopab Dass ??. 
Mheli . I. Ii. E., 3 Calc,, 602 : 2 C. L. E., 166 

[L. E., 5 I. A., 78 

MOETGAGE-BOTTD CEEATIETG 
CHABGE 035^* IMMOVEABLE PEO- 
PEETY. 

See Cases unbee Eegisteation Act, 
1877, s 17. 

Suit on— 

See'R'ES Judicata — Causes oe Actiok. 

[I. L. E., 3 Calc., 363 
14 B. L. E., 408: 23 W. E., 187 
23 W. E., 344 
8 B L. E , Ap., 92 
7 3Sr W 17 
I. L. E., 2 All., 682 

MOETGAGE-DEBP, 

■ Apportionment of— 

See Conteibution, Suits bob — Payment 
OE Joint Debt by one Debtoe. 

[3 B. L. E., A. C., 357 

See Cases undeb MoETaAOE— M aeshal- 
lino. 

Payment of portion of— 

See Limitation Act, 1877, aet 146 
(1871, AET. 149). 

[I. L E., 4 Calc., 283 

MOETGAGED PEOPEETY. 

Decree against— 

See Cases undee Decbee — Poem or 
Decebe— Moetoagb. 

See Cases undee Deceeb— Consteuction 
OE Deoeee — Moetgage. 

— — out of Jurisdiction, 

See Cases undee Jueisdiotion — Suits 
EOE Land— Geneead Cases — Poeeolo- 

SUEE. 

See Jueisdiotion— S uiM eoe Land— 
Genebad Cases — Bedembtion. 

*[I.L.~Il.,l A1L,431 
1 Ind. Jur., N, S„ 319 
III 


MORTGAGED PROPERTY— 

Sale of, to different persons. 

See Contribution, Suits eoe — Payment 
or Joint Debt by one Debtor. 

- [I.L. R,4Cale,369 

% * ^ I. L.R., 2 AU,807 

* • I. L, R., 4 AD., 68 

MORTGAGEE. ^ 

in possession. 

See Indigo Factory. 

[I. L. B., 3 Calc., 231 
See Limitation Act, 1877, s. 10 (1869, 
s. 2) . . B. L. R., Sup. Vol., 901 

See Cases under Mortgage— Accounts. 

■ — Lien of, on sale of mortgagor’s 

interest. 

See Mortgage— SAD^ fe oe Mortgaged 
Peopeety— Money •Decrees on Mort- 
gages . . I. L. R., 1 Calc., 387 

of portion of under-tenure. 

Bights of— 

See Sale poe Aeeeaes op Bent — Rights 
AND Liabilities op Purchasers 

• * [I. L. R., 4 Calc., 620 

Purchase by, of proprietary right 

in sir land. 

See Bight op Occupancy — Teanspeb op 
Bight , I. L. B„ 1 All., 448, 459 

Right of— 

See Fstoppel — Estoppel by Judgment. 

[I. L. B„ 4 Calc., 692 

Right of, to notice of sale. 

See Sale poe Aeeeaes op Bent — Undee- 

• Tenubes, Sale op— 

[I, L. B., 4 Calc., 438 

— _ Suit by, against mortgagor and 

purchaser of mortgaged pro* 
perty. 

See Decbee— Fobm op Decbee — Mort- 
gage » ,^3 B. L. R*j) A. C,, 367 

MORTGAGOR AHD MORTGAGEE. 

See Cases under Equity op Redemp- 
tion. 

See Feaud— What Constitutes Fraud, 
AND Pboop op Fraud. 

[I. L. B., 1 AU., 303 

See Cases undeb Mortgage. 

See Parties to Conveyance 

m ^ C^2 B. L. R., Ap., 7 

See Eight op Occupancy— Teanspeb op 
Eight , I. L. R., 1 AIL, 448, 459 

• b N 
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MOBTMAOT, ^STATUTES OP-. 

See WiLii— CoiTSTBFCTioir 

[14 B. L. B., 442 

ISIOTHEB. 

See Hindu Law— Gdabdian — Powers 
OR Guardians . I. L. B., 3 AH, &35 
See Hindu LAWtr-GuARDiAN— R iok?? or 
Guardianship . I. Ii. B., 5 Calc., 43 
" [7 W. B., 73 

3 W. B., 194 
See Hindu Law— Inheritance— Special 
Heirs— Females— Mother. 

[12 W. B., 78 
2 Mad., 402 
6 Bom., A. C., 215 

. See Cases under Mahomedan Law- 
Guardian. 

Power of, to bind sons. 

See Guardian — Duties and Powers op 
Guardi/ns . 3 B. D. B., A. C., 64 

— Uneliastity of— 

See Cases under Hindu Law — Widow 
—Disqualipioations— Unchastity. 


MOTIOISTS, TAKINQ PHBTHEB EVI- 
- BElSrCB OBT— 

See Practice— C iTiL Cases— Motions. 

[ 8 ^B. L. B., Ap., 65 

MOTXLMErN-, JUDGE OP— 

*’ See Jurisdiction — Admiralty Juris- 
diction . • . 24 W, B., 50 

MOVEABLE PBOPBBTT. 

See Reoistbation Act, 1877, s 3. 

[3 Agra, 157 
3 B. Ii. B., A. C., 194 
See Cases under Small Cause Court, 
Mopussil— Jurisdiction — Moveable 
Property. 

See Small Cause Court, PRES]ft>ENOY 
Towns — Jurisdiction — Moveable 
Property . . 10 B. Is. B., 448 

[I. Is. B,, 4 Calc., 946 

— Execution of warrant against— 

See Execution op Decree— Mode op 
Execution — Generally and Powers 
OP Oppioees in Execution. 

£5 B. L. E., Ap., 27 : 13 W. B., 339 
See Small Cause Court, Mopussil — 
Practice and Procedure — Execu- 
tion op Decree. 

[I. D. B., 2 Bom., 532 
16 W. B„ 227 
B. Xi. B., Sup. Vol., 886 
18 W. B., 123 
3 W. R., S. O. C. Bet, 7 

of testator. Suit for share of — 

See Limitation Aut, 1877, art. 123 
(1871, ART. 122). 

[1. D. B., 2 Calc., 45 


MOVEABLE PBOPEBTV— 

— Succession to— 

See Succession Act, s 4. 

[I. L, B., 1 Calc., 412 

MOWBA PLOWERS, POSSESSIOK OP. 
-^POB DISTILLATION. 

See Bombay Abkari Act, 1878, s. 43, 

CL. / . I. L. B., 9 Born., 556 

MULTIPARIOUSNESS. 


See Administration , 15 B. L. R., 296 

See Cases under Joinder op Causes 
OP Action. 


See Relinquishment or Omission to 
SUE POR Portion op Claim, 

[14 B. L. B., 418, note 

See Speoipio Beliep Act, s. 27. 

[I. L. B., 1 AIL, 565 


Dismissal of suit for— 

See Res/udioata — Judoments on Tech- 
nical Points . 13 B. L. B., Ap., 37 

1 , Misjoinder of causes of 

action, — Different causes of action against different 
parties . — When a plaint discloses different causes of 
action against different paities, it as had in law, and 
the suit IS not maintamahle, Sarat Soondeey 
DeBI V, SURJUKANT AoHARJI ChOWDHRY 

[2 B. L. B„ Ap., 53 ; 11 W. B., 397 

Motee Lall 4?, Bhoop Sinoh 

^ [2 Ind. J ur., N. S., 245 

S. C. Motee Lall v. Ranee . 8 W, B,, 64 


2. — Causes of action 

accruing against parties separately. — Megection of 
plaint > — ^A plamt against several defendants for causes 
of action which have accrued against each of them 
separately, and in respect of which they are not 
jomtly concerned, should he rejected. Rajaram 
Tewar V, Luohmun Prasad 
[B. L. B., Sup. V 9 L, 731 : 2 Ind. Jur., N. S„ 216 

8 W. B., 15 

Panch Cowree Mahtoon 4>. Kalee Churn 

[9 W. B., 490 

Pegoo Jan «. Mulliok Waizooddeen 

[18 W. R., 464 


9. » ' Separate claims 

against separate par ties . — ^A suit against five defend- 
ants, including claims of the most miscellaneous 
character against each defendant, was dismissed by 
the first Court on the ground of mnltifariousness. 
The Subordinate Judge, on appeal, held that plaintiff 
was in any case entitled to a decision on one of his 
claims , and further held that the suit was not multi- 
fanous. Meld, on special appeal, that the Court could 
not select one claim on which to proceed when plaintiff 
insisted on presRng all. Meld, also, that the plaint 
was multifarious , and the suit was properly dismissed 
by the first Court. Manibuddin Ahmed u. Ram 
Chand . . . 2 B. L. B., A, O*, 841 
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MUIiTIFARIOirSNESS. -- Misjotader of 
causes of action — continued* * 

Eam Dotal Dittt t?. Ram Doolal Deb 

[11W,II.,273 


4. 


^ Distinct causes of 

^eparaU defendants is illegal So 
action in tlie same suit against 
(Merent parties where each has a distinct and sepa- 
rate mteiest,--e^ to a joint action for the price of 
timber against defendants who purchased each one 
plaintiff separately from the 
other. Baboo Siboab v, Massim Mfndtjl 

[21 W. B*, 206 

- 7 -^' , _ ^uit to set aside 

(Uienation ly guardian to different alienees*--^ 

W against different defendants 

cannot l>e joined in one suit, theiefore, where a suit 
was brought to set aside several transactions enteied 
guar^an with different persons, and no 
the guardian, it was held 

[1 IT. W,, 73 ? Ed. 1873, 128 
See EtTTTA Bbbbee ». DuMEBB LAIi 
^ [2 IT. -W., 153 

Looioo Snraa ». EAJBiroira Dati-a 

[8 -W. E„ 864 

*■ ®=EO SOOratJEEB 

Bbemoneb . . . IOW.E.,187 

Moebh Dosseb o. Oitookoob Chendee 

Mooebejbb . . . 8W.E.,4ei 


MTJTliTIEAEIOUSITESS. — ^Misjoinder oi 

Cd[>uses of ^Q^xoxxr— continued, 

0, 


e. 


Ssarf A suit to set aside two sale 

to different 

dismissed for misjoinder. Baneb 
Keiseto V, Kooedto Laib . a -cr, Tjv.j 221 

7. 


^ifereniportZfofplZ 

mon^nf 1 ^® plaintiff claims to recover posses- 

distmot portions of a property from 

rndmder^dffP^®®“f‘^“^°®®®®®®'^ different periods 
undeTftio oucnmstances, and claims them 

nder the same title and from the same party, there 

onrsrt^''°JnNnylp*r® 3omed in 

eate cLwn^T 

t * I Hay, 555 


- ' , , — against <??/- 

ferent alienees —Where a plaintiff sued to recover 
an estate in possession of several persons, who held 
not,co%ctiveIy, but m diffeient poitions by virtue of 
^vei&,l auction and private sales and mortgages,— 
Beld that the Court of first instance should have 
dismissed the plaint for misj’omder, leaviifg the 
plaintiff to bring separate suits in lespect of the 
several pieces of property in possession of each defend- 
ant or set of defendants Tewaebe Rac^hoonath 
bAHAi V, Mahomed Nazeeb , 4 "W,^ 108 

10. 


8 . 


A suit brought against a number of aheneps nf o 

&mdy, for hele^ 

^ ss.'ss s?ss:s^£ “asr 

sirs\^^erenf " of discordant del- 

VASHDEV^Slr^^^^ 

[7 Mad.., 290 

in 


- , ^ Suit for portions 

of property in different hands — The auction-pur- 
chaser of a talook seeking to obtain possession against 
the former proprietors, many of whom are cultivators 
holding sepaiate possession of specific portions and 
having their houses on the land, must sue them spe- 
cially for fhose portions to which they lay claim. 
He cannot sue the whole community in the aggregate 
for all the lands of the village, Ramchuhleb Pattl 
V, Omoea Chfeh Deb , , 16 W, 

ll* ■" Suit for mesne 


— jur mesne 

projits in respect of several Plaintiff having 

obtained a decree establishing his title to a number 
of ^villages constituting one talook, subsequently 
brought one suit against all the persons severally in 
possession of the several estates constituting the 
talook for mesne profits during their wrongful 
possession. Meld that, there being no common liabi- 
lity, the suit must he dismissed for misjoinder 
Koohdtth Lal V* Himmxtt SiNaE , 8 H. W., 86 

;; — sutt ly ^on 

against several purchasers to set aside sale by father* 
—In a suit by a son against a fathei and certain 
purchasers to obtain a declaratoiy decree m lespect 
to ceitam property, the fact of each puichaser being 
concerned only in a portion of the case does not 
lender the suit multifaiious. Kahth Nabaih Sinan 
V. Peem Lall Paheet , , 3 W. B., 102 

13. 


7 '* - “ Suit against seve- 

ral alienees of property , aUeged that 
his father having died while he was a young child 
during his minority his father’s widows (defendant^* 
1, 2, and 3) aliened the whole of the estate, in por- 
tions, to different people at different times He 
theiefore brought this suit against all the alienees 
to recover the estate as a whole. The District Judge 
dismissed the suit on the ground of misjoinder of 
causes of action. Beld, on appeal, that the Judge 
was wrong; that plaintiff’s cause of action the 
right, was his relation to the family to which the 
property appertained , and on this right, if established 
and if he he not otherwise barred, he would he enti- 
tled to recover; the fact that various persons 
during his minority, affected to purchase portions of 
the pioperty, did not destroy the unity of his ground 
of action. Sami Chetti v. Ammahi Achy 

• • [7 Mad., 260 

14. 


_ . ~ ~ ”™ " ' ' ' ' ' ' Givil BrOcedurfi 

Code, 1882, s 45.— laio,-^8mt for partition 
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MULTIFABIoVsiTESS. — Misjoinder of 
causes of action— 

— Alienees made parties to suit — ^Wliere a suit was 
brought by a Hindu for partition of family pioperty 
against Ins father, hi others, and fifteen otheis^ to 
whom, it was alleged, the father had improperly 
ahenated numerous paicels^of the said propei'ly at 
diffeient times, — Meld that the hettei course was for 
the Couit to have oidered, under section 45 of the | 
Code of Civil Pioceduie, separate trials to be held m 
respect of each alienation. Sttbramanya v Sada- 
SITA .... I. UB., 8 Mad., 75 

15. Smt to recover 

pro;perty sold in execution of decree — Ceitain pro- 
perties were sold to A. by piivate contract. Subse- 
quently "the piopeities weie attached in execution of 
a deciee against .4.^5 vendois and sold in execution to 
various purchasers, A instituted a suit against his 
vendors, the decree-holders, and the purchasers, to 
set aside the executi6‘n sale. Meld that the suit was 
not defective by leas^on of mis 30 indei of causes of ac- 
tion. Eajaram Tewari y. Lmhmun Prasad, JB L 

Vol, 173 8 W B„ 15, distinguished 

HAEANUirn Mozookdae v* Pbosunno Chundee 
Biswas 

[I. Ii. E., 9 Calc., 763; 12 C. L. R., 656 

16. Suit against ^se- 

veral alienees of property — In a'^ suit to have certain 
properties declaied liable foi the amount of certain 
decrees, plamtifE^s case being that the properties weie 
thdse of .his judgment-debtor, and had passed, in 
fact, to his admitted representative — the othei de- 
fendants being men of stiaw, fraudulently set up as 
ostensible pui’chasers, — Meld that plaintiff had in 
reality hut one cause of action against one party, 
that even if his suit had been multifarious, the defect 
or irregularity was not, under the circumstances, 
such as to wail ant his being put out of Court. 
Wise v. Guebeb Hossein Chowdey 

[13 W. B., 271 

17. iQ s%t aside 

different leases to different persons. — The claims of 
different parties setting up diffeient leases from A , 
and thus opposing the purchaser of the estate from 

m obtaining possession, may be joined in one suit 
brought to set aside their leases, and to recover the 
profits which they had misappropriated. Shoeooe 
Chundbb Paul v, Mothoob Mohtjn Paul Chow-, 
3DHBY • . . . 4W. B., 109 

18. — ■ — - Joinder of differ- 

ent causes of action against different pm ties — Under 
five different pottahs, granted to B. putiii leases of 
five different mehals The lents of the mehals falling 
into arrear, the mehals weie sold ou two diffeient 
dates A. pui chased two of the mehals, Q, purchased 
two of the mehals, and D purchased one of the 
mehals. In a suit brought by B against A , C,, and 
jD , to set aside the sales on the ground of irregu- 
larity,— JSeZi, the suit was h 4 d foi multifanousiswss, 
and must he dismibsed, Imbit Nath Jha v, Eoy 
Dhuntet Singi- 

[9 B. Ii. R., 241 ; 18 W. B., 288 


MITLTIFARIOUSlSrESS. — Misjoinder of 
causes of action — continued, 

19 . Suit for posses* 

Sion of diffet ent portions of property after ejectment 
— In a suit to recover possession on the ground of 
dispossession by all the defendants in consequence of 
certain Act X decisions, — Meld that theie was hut 
one cause of action, and that the fact that the 
defendants each claimed to hold portions of the pro- 
perty under different titles could not make the suit 
had for misjoinder Aokjoo Bibee v Lablah Eam 
Chtjhdeb Labb Sahai . . 23 W. B., 400 

20. — — ' '■ Suit for decla- 

ration that lands loere imJcf. — Defendants holding 
under distinct titles — In a suit instituted for a de- 
dal ation of the Court, under section 15 of Act VIII 
of 1859, that certain lands and premises in Calcutta 
were wukf lands, under a certain towhatnamah exe- 
cuted by the ancestor of the [plaintiff, the authenti- 
city of which was admitted, and that the defendants 
who wcie m possession might bo restiained by in- 
junction fiom recoveiing the rents of, or mtermed- 
dlmg with, the said lands oi premises, and that it 
might he lefeirffd to the Couit m chambers to 
appoint a piopei person to act as mntwalli under 
the said towhatnamah, and that such mutwalh, 
when so appointed, might he declared entitled to the 
said lands and piemises, the causes of action were 
alleged to have aiisen at vaiions times within the 
last twelve yeais, and weio distinct as to the several 
defendants who held by different titles. On objec- 
tion having been taken to the frame of the suit, the 
Couit held that it was infoimal, as there was a 
joinder in one suit of several distinct causes of action, 
and no giounds •wcie disclosed foi iclief in a suit m 
equity, and that the proceeding should have been by 
way ot ejectment against each of the defendants. 
The suit was accordingly dismissed. If the defend- 
ants in such a suit be intruders and sti angers, there 
is no common cause against them, and they must be 
turned out by action of ejectment against each se- 
parately. Mezhub Hossaiit V. Binobundho Sen 

[Bourke, O. C., 8 ; Cor., 94 

21. Meld that there 

was no misjoinder of diffeient causes m a suit in- 
cluding plaintiff's whole claim, where his cause of 
action was that the Eevenue Commissioners had 
taken possession of his lands and given it in pottah 
to othei people. In the mattbb oe Ketnesseb 
Dass 14W.B.,381 

22. to enforce 

the right of pre-emption. — Civil Procedure Code, 
s. 4:5 — Two CO- sharers of a village, holding separate 
shaies, sold their shaies separately to the same 
person, upon which a third co-sharer of the viUage 
sued them and the vendor jointly to enforce hia 
light of pre emption in respect of the sales. Meld 
that the frame of the suit was bad by reason of 
misjoinder of defendants and causes of action, and 
the suit had been properly dismissed on that ground. 
Bha&wati BB2.SAI) Gib v. Bindeshbi Gib 

[I, L. B., 6 All., 106 

23. — — — Civil Proceduie 

Code, 1877, s 45. --Pte- emption, Sml for.—Irregu^ 
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MUIiTIFAEIOIJSlSrEISS. — Misjoinder of 

causes of action — continued, • 

larity not affecting merits or 'jurisdiction — The sons 
of J5 and of X, and of S possessed piopiietaiy 
rights m two mehals of a certain mou 2 ah P. possess- 
ed propiietary rights in one of those mehals In 
April 1879 the sons of P sold then propnetaiy rights 
in both ineh«ils to Q In August 1879 the sons of 
K sold then piopiietaiy lights in both mehals to Q 
Later in the same month the sons of B sold their 
proprietary rights in both mehals to i7. Gt, sued i7. 
to enforce a right of pre-emption m respect of the 
sale to the latter, and obtained a deciee. P then 
sued to enfoice a right of pre-emption in respect of 
the three sales mentioned above, so far as they i elated 
to the mehal of which he was a co shaier, 30 ining as 
defendants Q- and X and the vendors to them. G 
alone ob 3 ected in the Court of first instance to the 
fiame of the suit That Couit overruled the objec- 
tion and gave P a decree The lower Appellate Court 
leveised this decree on the ground of misioinder, 
Keld that in respect of G, there was no misjoindei, 
but that, in lespect of the other defendants, there 
was misjoinder of both causes of action and parties. 
KAi-iAisr SiNG-H 0 . Gub DATAIi 

[I. li. R., 4 AIL, 163 

24. Buit against 

several defendants for possession — Dispossession 
under forged document — A suit in which the plain- 
tiff alleged that the defendants (including ryots 
against whom he had been unsuccessful in the Col- 
lector’s Court) had, in combination, fraudulently 
availed themselves of a fabricated jummabundi papei 
as evidence to suppoit ceitain mokurraii claims, and 
had theieby ousted him from the full enjqyment of 
his milkiat right, was held to be simple in its 
character and not multifarious. Gitjadhue Peeshau 
hfAEAiis- SiFaH Sahbb Eoy . 19 W, B., 203 

In the same case after iemand,the plaintiff having 
failed to prove the allegation of forgery, claimed a 
declaration that the defendants had not a right to 
occupy the land at a fixed rent Keld that such a 
declaration could rightfully be asked for only in a 
separate suit against each sepaiate occupant Saheb 
Eoy iJ. Gujabbue Peeshab Haeain Sinq-h 

[22 W. B., 221 

25 , — — Joint trespassers 

—At an auction sale for -arrears of rent, on the 11th 
July 1865, plaintiffs purchased a tenure which, on 
the zemindar’s seiishta, stood in the name of one 
Sheikh Miajan, and pioceeded to take steps to obtain 
possession, but weie resisted by the defendants. 
Against one of the defendants who claimed a parti- 
cular portion of the lauds under the tenure in q^ues- 
tion, they brought a suit m 1869 , but this suit was 
finally dismissed m June 1876, on the ground that 
all the persons, who were claimants of any part of 
the lands, ought to have been joined as defendants. 
Accordingly a fresh suit was brought agamst all the 
claimants of the tenure To this suit the defendants 
set up various and distinct defences, some alleging 
one defence and some another, and so on. The Subor- 
dinate Judge dismissed the suit for multifariousness. 
Xeld that there was no multifariousness, the plain- 


MITBTIFAEIOnSlirasS. -Misjoinder of 

causes of eiQ.tioyx— continued 

tiffs’ claim being to recover possession against persons 
who w^eie alleged to be joint trespassers Omub Am 
n, Weylayet Aei . , 4 C. Ij. R., 455 

26. • Civil Procedure 

Code, 18S2, s 28 — BuM for declaratory decree — 
Bpecifio Xelief Act (J of 1877) t s 42 — Tb^ plain- 
tiffs havmg obtained a decree for tbe possession of 
certain lands, and having received formal possession 
thereof, brought a suit against eighty-six persons 
holding distinct aud separate tenures in those lands, on 
the allegations that, on the plaintiffs attempting to 
measure the lands, and calling on the tenants to pay 
rent, ten of the defendants described as piodhans or 
headmen formed a combination and gamed over the 
other defendants with a view to injuie the plaintiffs 5 
that through then help and endeavour the remaining 
defendants failed to 1 ecogmse the plaintiffs as land- 
lords, and dechned to pay any rent or to allow them 
to measuie the lands, driving ^way an Amoeii who 
went to measuie the lands on b&half of the plaintiffs, 
and thereby preventing the plaintiffs fiom exercising 
their proprietary rights 5 that the plamtiffs Vi?%*^ght 
suits for lent against some of the defendants, and in 
those suits the defendants denied the plaintiffs’ title 
as landlords, whereupon the plaintiffs, seeing the 
necessity of instituting a suit for declaimg the de- 
fendants tenants of the land, withdrew the suits for 
rent ” They statM then cause of action to be the 
defendants’ act of not recognising us as their land- 
lords and thereby preventing us exeicising our pio- 
Xnietaiy rights in respect of the land in suit, and not 
allowing us to make a measurement of that land, 
and also withholding the payment of leut,” and 
played for a decree establishing then piopnetaiy 
light and declaring the defendants to he their 
tenants. JBCeld that there was hut one and the same 
cause of action against all the defendants,— iJ'Js., a 
combination to keep the plaintiffs out of the enjoy- 
ment of the property they had pni chased, and that 
the suit was not multifaiious within section 28 of the 
Civil* Pi oceduie Code. Loke Nath Suema v Ke- 
SHAB Eam Doss . . I, Ij. R., 13 Calc,, 147 

27, — — Multifarious^^ 

suit — Act X of 1877 {Civil Xrocedm e Code), ss 28a 
4o — Defendant No 1, the tenant of certain land at 
fixed lates, on the 12 th November 1877 sold IfTs 
inteiest in the land to the plaintiff At the time of 
the sale the land was in the actual possession of 
defendant No 2, defendant No. I’s suh-tenant, 
against whom, however, defendant No. l*had obtained 
an Older for ejectment on the 25th June preceding. 
On the 25th March 1878 defendant No 1 applied a 
second time for the ejectment of defendant No, 2, 
and while this matter was pending the plaintiff en- 
deavoured to obtain possession of the land, but was 
resisted by defendant No 2. He thereupon insti- 
tuted a charge of criminal trespass against the latter 
This ciiminal proceeding was pending when, on the 
14th September 1878, defendant No. 1 obtained a 
second order for defendant No 2’s ejectment, 
Hnder this order he^Dhtained possession of the land 
and also of the crop planted by defendant No 2* 
which he sold to defendant No. 3 on the 22nd Sep! 
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MUI.TIFARIOTSHE3SS, — Misjoinder of 
causes of action — continued* 

.terabei* ISi^S. Oa the 25th o£ the same month the 
plaintifE^s chai’ge of criminal trespass agamst defend- 
ant No. 2 was dismissed, on the ground that defend- 
ant No. 1 was in possession, and the plamtijK had 
never obtained possession nuclei his pui’chasG, .t De- 
fendant No. 1 subsequently let the land to defendant 
No. 4^ The plamtiJS, alleging that thiee causes of 
action had accrued to him, — (i) on the 12th 
November 1877, the date of the sale to him ; (u) on 
the 30th March 1878, when defendant No. 1 applied 
a second time foi the ejectment of defendant No. 2 ; 
and (ill) on the 22nd ^ptember 1878, when defend- 
ant No, 1 took possession of the land, — sued defend- 
ants Nos 1, 2, 3, and 4, claiming (i) possession of the 
land as agamst them all; (u) mesne profits by way of 
damages for the year 1285 Pasli (September 1877 — 
Septembei 1878) as against defendants Nos. 1 and 2 , 

i iii) mesne pi ofits by way of damages for 1286 Pasli 
September 1878 — S^tember 1879) against defend- 
ants Nos 1 and 3 ; and (iv) mesne profits by way of 
damages for 1287 Pasli (September 1879 — Septembei 
188 0) ag ainst defendants Nos 1 and 4 JB^eld by the 
PuirijCnch (Mahmood, J*., dissenting) that the Couit 
of first instance had properly re 3 ected the plaint, the 
suit being open to the ob 3 ection that different causes 
^ of action against different defendants separately had 
been 3 oined, for which proceduie no sanction was to 
be found in the Code of Civil Pioqedme NAESiNifU: 
Das V Mangal Dubex . I. L. B., 5 All., 163 

28. ' ' Detention mjjxil 

— by tlhirteen persons jointly for damages for 
detention — Flaint tahen off the file — Separate 
causes of action. — Dractice.^Act XIV of 1S82, 
s 2$ — Thirteen persons who had been committed to 
jail under one warrant, and for the same offence, 
3 ointly sued the Superintendent of the Piesidency 
Jail for their wrongful detention m 3 ail after the 
term of imprisonment to which they had been sen- 
tenced had expired, claiming R2,600 as damages. 
The defendant applied to have the plaint taken off 
the file on the ground that the plaintiffs had impro- 
perly joined m one suit several distinct and sepaiate 
causes of action accruing to them as separate indivi- 
duals. Held that the plaint must be taken ofi the file 
Am Seeako- 15. Beadon . I. L. B., 11 Calc., 624 

29. Suit on foreign 

judgment against members of a firm against some of 
whom only the judgment was oUained.-^A. obtained 
a decree agamst B. and C in Ceylon, and having 
realised a portion of the sum decreed by sale of pro- 
perty in Ceylon, instituted a suit foi the balance upon 
the foreign 3udgment in British India agamst B., C, 
DjB,F.f G., on the ground that all were members 
of one firm Held that the suit would net lie agamst 
.D, F„ G., upon the foreign 3udgment, and that, 
if the intention was to sue D., B, F, G,, upon the 
original cause of action, and C., upon the foreign 
3 udgniGnt, the suit was bad for mis3omder. Laksh- 
KAisrAN Chetti 15. Kaetipean Chbtti 

[I. Ii. B., 6 Mad., 273 

SO. Smi for share 

of zemindan oeues realised bg auction sale in escecu* 


MITLTIFARIOTrSNTESS. — Misjoinder of 

Causes of siCitxoicX’-'ConUnmd, 

tion of decree, — Joinder of causes of action — Joint 
decjee-holders, — The plaintiff claimed from the 
defendants as joint deciee-holders a fourth shaie 
of the proceeds realised by auction sale through the 
Court of the Munsif of certain houses situate on land 
subject to a village custom whereby a piopnetaiy 
due of the above amount was payable to the zemin- 
dar of the said land. Held by tbe Division Bench 
that the claim was not bad for misjoinder, as tbe due 
was payable out of tbe sale-proceeds taken out of 
Court by the deeiee-holdeis. Nanef c, Boaed op 
Revenue . . . I. Xi. B., 1 AIL, 444 

31. Suit for saJe^ 

proceeds after rateable distribution, — In execution 
of a decree against six persons, the plaintiffs had 
certain property brought to sale, the proceeds of 
which were hiought mto Court, The defendants, 
who held five separate decrees against some of the 
persons against whom the plaintiffs’ deciee was 
obtained, applied to have the amount m Court rate- 
ably distributed, and this was done m accordance 
with an Older of tltb Couit, the proceeds being distia- 
buted in proiwition to the amount of the decrees. 
In a suit brought agamst the defendant, on the alle- 
gation that the plaintiffs were entitled to the 
whole of the proceeds, or in the alternative for distri- 
bution on a different principle, — Held that there was 
nomisjomdei of causes of action by reason of all the 
defendants being included in one suit, Gouei 
Pegs AD Kundu v. Ram Ratak Sieoae 

[I. L. B., 13 Calc., 159 

32. —T ^ — ______ Separate Uahh- 

ty of defendants for rent, — In a suit to recover rent 
from defendants, with whom engagements had been 
entered mto separately, plaintiff obtained a decree 
making each of them liable for the whole sum 
claimed Held that there was a misjoinder of the 
defendants, and that the decree was wrong m law ; but 
that if the first Court had made each defendant 
liable m proportion to the rent he had engaged to 
pay, the objection of misjoinder would not have been 
allowed to prevail. Jumoona Doss n, Pooehuk 
Singh .... 22 W. B., 133 

33. Suit for contn* 

bution, — ^The plaintiff was compelled to pay the 
whole costs of a suit m which there was a misjoinder 
of causes of action, and which resulted m his and his 
co-defendants being charged with costs relating to 
causes of action with which they had no concern. 
The plaintiff sued, after deducting R71 as his own 
proper share, to recover the balance from his co- 
defendants. The plea of misjoinder was allowed 
Beni Ram v» Hidaxat Hossein . 7 N. W., 82 

34^ Smt for contr%» 

button, — In a suit against A, K, for contribution of 
moneys paid m satisfaction of two decrees under which 
the present plaintiffs and defendants were jointly 
liable, and one ol' which decrees was founded on an 
ikrar executed by the parties to the present suit and 
by one F,y not a party, who was expressly excluded 
from liability m the decree last mentioned, the 
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causes of action — continmd. • 

eT udge considering that was liable under the ikrar, 
but not liable under the bond on which the other 
decree was founded, decided that theie were two 
distinct causes of action, and dismissed the suit. 
I£eld that the cause of action on which plaintiffs 
rehed was simply the joint habihty of the parties 
under the decree, and the suit was not multifarious. 
Mahomed Mieza v, Abdood Kubeem 

[25 W. B., 41 

85. ■ — Parties, — Suit 

for contribution , — The purchaser of a share in a 
mortgaged estate, who has paid off the whole mort- 
gage-debt in Older to save the estate from fore- 
closure, can claim from each of the moitgagors a 
contribution proportionate to his interest in the pio- 
peity, but he cannot claim from the other moit- 
gagois collectively the whole amount paid by him. 
Hiba Chaitd Abdal , I. L. B., 1 All., 455 

Bee Ewaput Eai t?. Mahomed Ali Khan 

[5 N. W., 215 

86, ^ '* Institution of 

suit to redeem^ 'pending a suit by plaintiff to estab- 
lish his title as representative of the mortgagee , — 
The ancestor of the defendants held as mortgagee a 
10-biswa shaie of a mouzah, of this share 5 bis was 
weife recovered and held by the plaintiffs as pioprie- 
tors Of the remaining 5 biswas, 3 biswas biswan- 
sees belonged to D , and 1 biswa 13;^ biswansees to 
jEE, These 6 biswas were in the defendants' posses- 
sion. The plaintiffs sued to recover possession of 
them, alleging that the mortgage had been redeemed 
out of the usufruct, and that they had acquired D 
lights by auction-pui chase in the ^ear 1845, and 
lights by private pui chase from his sons in 1873. 
They also sued for mesne profits. The defendants 
pleaded that they held the 5 biswas in suit as pio- 
prietors, having acquiied D/$ rights by private pur- 
chase in 1847, and H,’s rights similarly m 1851. j 
They also pleaded that, inasmuch as the plaintiffs | 
had brought a suit to establish the sale alleged to 
have been made to them by JE[,^s sons, and that suit 
was still pending, the claim foi possession of JE[,^s 
share could not be maintained; and they lastly plead- 
ed that, inasmuch as the plaintiffs admitted that the 
lights of D and JEC, weie acquiied by them under 
separate sales, tbeii claims to those rights could not 
be 3 omed m one suit The plaintiffs lephed that, 
assuming the claim to S’s share could not be main- 
tained on the basis of the alleged sale to them, they 
were nevertheless entitled to possession of M^s 
share in virtue of their right to I^s share, both 
shaies having been jointly mortgaged JSeld that 
the plaintiffs were entitled to ask m one suit for a 
determination of their claim to the possession of the 
shares, and to any surplus mesne profits which 
might be found due in respect of them on taking 
account, and that the pendency of the suit to estahhsh 
their purchase of JBE/s share id not deprive them of 
the right to sue to recover possession from the mort- 
gagees, although it might haver been necessary to 
determine incidentally in* the suit the question at 
issue m the suit respecting the purchase Seld^ also, 
that if the plaintiffs established their right to the 
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shale of D,, hut failed to prove their title as pur-^ 
chaseis of share, they could not obtain posses-* 
sioii of the shaie on the ground that it was mort- 
gaged 3 ointly with the shaies they akeady held, and .. 
with iSie share of I?., for, according to their own 
allegation, the mortgaf e debt had been redeemed, 
and there was no longer any common hahilit;^ which 
they were required to discharge, Mohun LajqIi v, 
Jhtjmmtjn Labb . , * 6N,W,p 246 

37 , Ihrm of suit,'^ 

Joinder of defendants — Joinder of causes of action, 
— Ciml Procedure Code^ 1882) s, 28 — A, leased cer- 
tain lands to JB for a term of seven years commenc- 
ing with the year 1288 Fash (19th September 1880). 
On the 23id October 1883 A, sold the lands to D , 
who, under his purchase, became entitled to the rents 
of the lands fiom the commencement of the year 
1291 Fash (17th Septembei 1883). When some of 
the instalments of the rent fo^ the year 1291 Fasli 
became due, D applied for payment thereof to B., 
who informed him that he had paid the whole of the 
rent for the year 1291 in advance to -dt on ^1^ 21st 
May 1883. JB. then sued A and B, for the rent "due, 
praying a decree for lent against E., and m the alter- 
native for a decree against A if it should turn out 
that JB’s allegation of payment was correct. The «. 
Iqwer Courts found that JB, had paid A, in good faith, 
and they dismissed the suit as against him. They 
also dismissed the suit as against A. on the ground 
that the claims against A, and B could not be joined 
in one suit. On appeal to the High Coxnt^—jEleld 
that the frame of the suit w’'as unobjectionable, and 
that on the facts found by the lower Couits B, was 
entitled to a decree against A, Madan Mohdn Labb 
V, Hobloway . . I. Ii. B., 12 Calc,, 555 

88. Suit for money 

on contract for money deposited on histbundi, and 
for cancellation of Jcistbundi, — There is no mis- 
joinder of causes of action m a suit foi money con- 
tracted to be paid, and for tbe cancellation of a kist- 
bundi, and for money deposited on the kisthundi* 
Combined causes of action may be bi ought in the 
Court which has jurisdiction to the full amount of 
such combined causes of action. Kinnoo Monee 
Debia 13. Shohoeam Siekae , . 3 W. B,, 128 

Beojo Kishoee Chowdheain V, Khema Soobt- 
DUEEE Dossee . . .7 W, B., 400 

39. Suit for deola* 

ration of right to redeem and for damages -—A plain- 
tiff cannot bring, in one suit, a claim ffor a declara- 
tion of his right to redeem, and also a claim to a de- 
claration of his right to damages. Keshaeee Babb 
V, Gotindeam . , , . 4 W., 70 

40, - ■ Claims for ar- 

rears of rent and to remove cloud on title, — A 
claim for rent in arrear and a claim to remove clouds 
on the title to demise raised by the tenant are not 
objectionable on the giound of multifaiiousness, and 
may therefore be included in the same plaint. Rajen- 
DHE Kishwitr Sin^h V Sheopueshun Missxje 

[1 iHd. Jur., 3Sr. S., 273 : 5 W. B., P. O., 65 
10 Moore’s I. A., 438 
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41 ^ Suit on Tiundis , — • 

'‘Persons pai ties to himdi in separate capacities — 
Where the payee of a himdi, in a suit to lecover 
^ the amount ot the same, made ioui peisons defend- 
ants, — ms , the drawer and the acceptor of ^ the 
hundi, his own endorsee, aiid a paity whom plam- 
ti:ffi allied to he the principal, whose agent was the 
drawer, — the suit 'svas held to he a combination of 
four suits in one, not allowed hy the Civil Courts. 
SABEEii Bepabee u, Choaemun Mah 

[10 W, 263 

42. — Suit for parti- 

tion and to eject ryots — In a suit for partition of 
the joint mam lands of a Hindu family, it was not 
disputed that the plaintiffs were entitled to the share 
which they claimed, hut they joined as defendants a 
number of cultivating ryots whom they sought to 
eject. The ryots pleaded that the suit was had for 
multifariousness. J&eld that the ryots were im- 
properly joined as defendants in the suit. Saminada 
P lELAI r* SUBBA ReDBIAB 

^ [I. L. B., 1 Mad., 333 

43. — Smt for mis- 

appropriation and breach of contract against two 

^ defendants —Plaintiffs, membeis of a pagoda com- 
mittee appointed undei Act XX of 18G3, sued defend- 
ants for the lecoveiy of 114,480-2-0. The plaint 
alleged that, m October 18G5, the first defendant and 
another agreed to travel and collect subscriptions for 
the jilripose of erecting a tower at the entrance of 
the pagoda in question, paying to the pagoda BISO a 
month during the penod they should be engaged in 
the work, irrespective of the actual collections, 
that an agreement to this effect was executed, and 
fiist and second defendants deputed to collect sub- 
scriptions , that both were engaged mthe woik until 
November 1869 , that under the terms of the said 
agreement a sum of BO, 500 was due, of which only 
R2,019-14-0 were credited in the accounts of the 
pagoda ,• that first and second defendants, wheif re- 
quired to account for the balance, informed the plain- 
tiffs that they had paid to the third defendant, the 
then manager of the said temple, B5,330, and that 
only Rl,l70 was duo by them. The present suit was 
a(xoidingly filed against the defendants for the sum 
of money due hy them. The Court of first mstance 
decreed against thud defendant alone. On appeal 
the Civil Judge dismissed the suit as against the 
thud defendant on the ground of multifanousness, he 
having been s&d on the ground of misappropriation, 
while the cause of action against the first defendant 
was breach of contract M'eld, on special appeal, 
that the suit was not multifarious; that the third 
defendant was properly included in the suit as a 
defendant, and did not appear to have been prejudiced 
in his defence hy the course of the proceedings, 
ABBiyAOHEIiljA TeYAB U, VbBKATASAMI NAIK 

[7 Mad., 123 

44. — — Civil Procedui^ 

Code {Act X of 1877), s, 4 d — The plaintiffs sued for a 
declaration thattheseveralaheuations made by defend- 
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causes of action— 

ant No 1 (a Hindu widow) to the other defendants 
were void, and that they, the plaintiffs, were entitled 
to the several properties aftei hei death, also for an 
injunction restiaining hei liom making similar un- 
lawful alienations in the futuie Held that the suit 
as framed was not maintainable, inasmuch as it in- 
cluded within it several distinct causes of action 
w^hich, undei section 45 of Act X of 1877, could not 
be joined together in the same suit. The course 
which should he adopted by a Comt or Judge, where 
there has been such a misjoindei of causes of action, 
discussed. Kaohab Bhoj Vaija v Bai Rathobe 
[I. Ii. B., 7 Bom., 289 

45. Pi operty situated 

in different districis ^ — Civil Pioceduie Code, 1877, 
ss 28, 31 — A , B,, C , and B wbre the proprietors 
of a 2 annas 13 gundas share in mouzah E , and 
also of a 2 annas 13 gundas share in mouzah F, 
both in the district of Bhaugulpore. On 19th Sep- 
tember 1872 A mortgaged a 1 anna 4 pie share 
of E to -H" On the 20th Septemhei 1872 A,£, 
O., and D. mortgaged their shares m E. and F, 
together with x>roperty m the district of Tirhoot, to 
the plaintiff On the 24th March 1873 A. moitgaged 
his sh.ue m E and F to J. On the 13th Novem- 
ber 1874 A. and B. moitgaged their shares in E, 
to AT. On the 25th Maich 1874 J obtained a 
decree on his moitgage, and the interests of A and 
B were pui chased on the 6th January 1875 hy L On 
the 17th Apiil 1874 M, to whom the first mortgage 
had been assigned, obtained a decree and attached the 
1)1 operty moitgaged. Z objected that he had al- 
ready purchased 'the interest of A , and on the 
objection being allowed, M. brought a suit against 
Z for a decLiiation of prioiity, and obtained a decree 
on the 9th August 1876. In execution of this deciee 
the property fiist mortgaged was sold on the 4th 
Maich 1878, and after satisfying the moitgage a 
surplus of R7,664 lemained After the institution 
of the first suit and before Z ’s pm chase the plaintiff 
instituted a suit upon his mortgage in the Tirhoot 
Court without having obtained leave to include that 
portion of the mortgaged property situate in the 
Bhaugulpore district. On the I7th July 1874 a 
deciee was made in this suit. On the 17th January 
1877 K obtained a decree on his mortgage, and the 
shares of A and Z in E were sold and purchased 
on the 3rd September 1877 by N, The plaintiff had 
his decree transferred for execution to the Bhaugul- 
pore Court and he attached the surplus sale-proceeds 
and a 1 anna 9 gundas share in E This attachment was 
withdrawn on the objection of Z. who drew out the 
surplus sale-proceeds. The share purchased hy N, 
was also released from attachment. The plaintiff 
now sued Z , N, and the mortgagors for a declara- 
tion that his decree of the l7th July 1874 affected 
the E. property, to recover the surplus sale-proceeds 
from Z , and in case the decree should not he valid to 
the extent mentioned, for a decree declaring his prior 
lien on the proper^ty in E. Held that the suit was 
not bad by reason of multifanousness. Bungi-see 
SlEQ-H V SOODISI’ Lalb 

[I. I.. B., 7 Calc., 739 : 10 O. B., 263 
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46. Ciinl JProcedure 

Code, s 26 — Section 26 of tlie Code of Civil Pioce- 
duie does not autlioiise the joindei of plaintiffs with 
antagonistic claims aiisiiig out of distinct causes of 
action. Wheie one of two widows of a deceased 
Hindu and hei adopted son sued as co-plaintiffs claim- 
ing in the alternative either to recover the whole 
family estate for the latter, if the adoption was valid, 
or if the adoption was invalid, one-half of the estate 
for the foimer Seld that the suit was bad for mis- 
goinder. Liistg-ammal d. Chinn a Venkatammah 

[I. li. K,6Mad., 239 

4*7. Suit for mainte- 

nance and marriage expenses — Misjoinder of pai ties, 
— A Hindu widow, with hei two daughters as co- 
plaintiffs, sued the> son of hei deceased husband by 
another wnfe, alleging that he was in possession of his 
lather's pi opeity, for maintenance, and foi the mar- 
iiage expenses of the daughteis, both of w^hom were of 
mariiageable age. The Court of first instance gave 
the plaintiffs a decree for a monthly allowance, and 
H540 to the widow as arreais oS maintenance, and 
KljOOO for the marriage expenses of the daughters 
Meld that, inasmuch as the mother was the natural 
guardian of the two othei plaintiffs, and it was 
pioper for them to reside with and be provided for 
by hei, and the common maintenance was, so to 
speak, a 30 int matter, the suit was not, at any late at 
the stage of appeal, open to ob 3 ection on the giound 
of mis 30 inder of parties and causes of action, nor, 
looking at the pecuhar cii cum stances of this family, 
which made the mother the most natuial and proper 
pel son to arrange the marriages^of the ^wo minor 
plaintiffs, was the prayer for mariiage expenses im- 
properly added. Thisha x. Gopal Eai 

[I. Ii. B., 6 AIL, 632 

48. Joinder. — Ciml 

procedure Code, 1877, ss. 2S, 81, and 45 — Alter- 
nahre relief. — parties — In a suit instituted against 
six different parties, the plaintiff piayed for khas 
possession of a four-anna shaie in a certain lot, or 
in the alternative, for a decree for arrears of rent 
against the defendants or such of the defendants as 
should on inquiry appear to be respectively liable. 
It appealed that the plaintiff had been kept out 
of possession by one only of the six defendants, and 
that, if he was entitled to a deciee for arrears of 
rent, another of the defendants was hable for a 
portion only of such arrears Meld that the suit 
was not improperly framed, that there was no 
objection to the prayei foi alternative lehef ; and that 
the suit should not have been dismissed for mis 3 om- 
der. Janokinath Mookeejee v. Kam Eunjun 
CHTTCKEBBirTTy , . I. L. R., 4 Calc., 949 

49, — — " Civil Procedure 

Code, 1882, ss. 32, 45, and 46,'—Add^ng parties . — 
Striking off parties — Causes of action, Joinder or 
severance of — Mon-joinderor misjoinder of parties . — 
Mrachee. — Procedure, — C, sued P. to recover posses- 
sion of certain lands, The plaintiff and defendant 
were members of the same family, and at the hearing 
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of the suit the appellants, who ^vere also membei s of 
the family, applied to be made parties, alleging that 
the suit was collusive, and that they were in posses- 
sion of some of the lands which the plaintiff songht 
to f^cower, and wished to defend them possession. 
The 'Subordinate Jndg# granted their application, 
and made them co-defendants in the suit Th^ filed 
written statements setting forth their righC and 
time was allowed in order that the plaintiff might 
put in a counter-statement Before the case came 
on again, the Snhoidinate Judge had been removed, 
and his successoi was of opinion that the causes of 
action, as against the oiiginal defendant P. and as 
against the new defendants (the appellants), were dif- 
ferent, and ought to he the snh3ect of different suits. 
He accordingly dismissed the appellants fiom the 
suit under section 45 of the Civil Piocedure Code 
(XIV of 1882), and oidered that they should bear their 
own costs Meld, on appeal to the High Couit, that 
the order dismissing the appellants from the suit 
should he reversed, and that section 45 did not apply. 
When the paities concerned, though m different rela- 
tion, m a paiticulai litigation aie all be:fi<die the 
Court, and then cases have been stated, the Court, if it 
finds the several causes as between plaintiff and the 
seveial defendants cannot pioperly or conveniently he 
tried together, should deal with them separately 
a« snh suits under the title and number of the 
pimcipal suitfioiff which theyspnug The dismissal 
of defendants added without objection, or the addi- 
tion of whom has been submitted to, is not contem- 
plated, and would tend to fuither needless expense. 
The powei given by section 45 does not extend to 
an order foi the dismissal of defendants, and that 
a fiesh suit should be brought agamst them Such 
an ordei would not he one for the “separate dis- 
posal" of the several causes of action, it would he 
an ordei preventing the disposal of them in the suit 
before the Court. Section 45 is meant to apply to 
cases m which questions arise as to the joinder or 
severance of seveial causes of action against the 
sanSe defendant. Eor non-joinder or misjoinder of 
parties piovision is made in section 32, and the 
plaintiff had not lesisted the joiuder of the appel- 
lants as defendants The Subordinate Judge could 
only strike out the name of a party upon an ap- 
phcation being made, and no such application had 
been made. Keadab Sahbb v Chotibibi 

[I. L. B., 8 Rom., 616 

60. , , . objection 

can he taken. — It is too late for defendants to object 
with effect to a suit on the gionnd of multifanons- 
ness after it has been fully tried and decided on the 
meiits, but the objection is one which a defendant 
has a right to raise on the settlement of issues, or on 
a motion to take the plaint off the file. Ham Dotal 
Dhtt V. Eamdoolal Deb . . 11 W. B., 273 

MUjSriOIPAIi BOARDS, 0017- 
TBOIi OVER— 

* See JUBieCICTION OE ClYIL COTTBT — MtT- 

NiciBAL Bodies . 19 W. B,, 309 
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MtTHICIPALXOMMISSIOITERS. 

See COLLBOTOE . I. Ii, R., 1 Bom., 628 
^ See Magusteate, J-crEiSDicTioN oe — Spe- 

cial Acts— Act XXVI oe 1850. 

[6 Bom.s Cp,, 10 
8 Bom., Cr.,:39 
See Pttblio Seby/iHt , 4 Bom., A, CS., 93 
[5 Bom., Or., 33 
See Ritles made ttitdee Acts. 

[8 Bom., Or., 39 

-Appeal against assessment Tby — 

See JnEisDiOTioE* or Civil. Cotjet— Mu- 
nicipal Bodies . I. L. B .,1 Calc., 409 

Notice of suit against— 

iS'tfe Appellate Couet — Objection taken 

BOE PIEST TIME ON APPEAL. 

CI.Ii. B.,1 All., 269 
See Madea? Towns Impeotement Act, 
1871, s, 168 . I. Ii. B., 2 Mad., 124 

^ ' ■ Power to administer oatB. 

See Bengal Municipal Act, 1864, s. 6. 

[19 W. B., 309 

r"" Power to close or divert public 

higliway. 

See Bengal Municipal Act, 1864. 

[I, B. B., 2 Oalc., 425 

Suit against, for land— 

See Bengal Municipal Act, 1864, s 87. 

[5 B: Ii. B., Ap., 50 
I. Ii. B., 6 Calc., 8 
See Res Judicata — Judgments on Tech- 
nical Points . 5 B. Ii. B., Ap., 60 

1 , — — Iiiability of Commissioners 

for negligence or misconduct.— Act 
m of Z864 . — Miitticipal Commissioners 
Bengal Act III of 1864 and tlieir servants incur no 
personal responsibility for wbat they do so long as 
they act m the line of their duty. But if they do, or 
order to be done, that which is not within the scope 
of their authority, or if they are guilty of neghgence 
or misconduct in doing that which they are empower- 
ed to do, then they rendei themselves personally liable 
to an action. There is no special law extending to 
members of Municipalities which protects them so 
long as they^acfc bond fide Soondee Lall v 
Baillib .... 24W.B., 287 

2 . -- — Liability of Corporation for 

breaclL of statutory duty. -^Calcutta 

^ahty Act {Seng Act IV of 1876)y ss. 189, 191, 
M3, 252 , — Obsii notion in puhho wag — Damages 
Under section 189 of Bengal Act IV of 1876 the 
roads and streets in Calcutta are vested in the Com- 
misBioneis of the Corporation of the Town of Calcutta, 
and section 191 provides that the Commissioners 
shall, so far as the municipal funds permit, fronxr 
time to time, cause the public streets to be maintained 
and repaired, and for such purpose may do all things 


MUNICIPAL COMMISSIONEBS.-Liabi. 

^ity of Corporation for breacb of statu- 
tory duty— 

necessary for the public safety and convenience 
Sections 252 and 213 respectively direct the Commis- 
sioners on opening up the roads, and persons to whom 
they have given permission so to do, to fence and light 
any excavations so made In March 1882 the Com- 
missioners, at the request of the Executive Engineer 
of the Public Works Department of the Government 
of Bengal, permitted the latter to open np one of the 
roads in Calcutta for the purpose of carrying off sur- 
plus water from a tank which was under the charge 
and control of such Executive Engineer afoiesaid, 
and for the purpose of connecting the tank with the 
pubhc sewer. Permission was granted on the usual 
condition that a conti actor licensed to do such woiks 
by the Municipality (but who was not in their employ 
further than that the Commissioners had power to 
cancel his license, nor was he m the employ of the Sec- 
retary of State for India), should be employed in the 
work. Such a contractor was emxffoyed by the Secre- 
tary of State and obtained a license fiom the Commis- 
sionei s empowering him to bi eak open the i oad The 
road was open, but Was left unfenced and insufficiently 
lighted at night The plaintiff in driving along this 
road after dusk, drove into the hole and was badly 
inxuied, and sued the Corporation, the conti actor, and 
the Secretaiy of State for damages. Meld by the 
Court of ffist instance (1) that the Secietary of State 
was not liable, because he came withm the established 
rule that one who employs another to do what is per- 
fectly legal must be presumed to employ that other 
I to do this in a legal way ,• (2) that the Corporation 
who had a statutory obligation imposed upon them to 
repair an(?> maintp'in the roads, were liable to the 
plaintiff for a breach of their statutory duty , that 
where there is a dangeious obstruction, ^ fortiori 
where such dangei'ous obstruction results from a per- 
mission accoided by the Commissioners, they are to 
be held liable for damage caused by it ; (3) that the 
contractor also was hable Meld on appeal that the 
fact that the Commissioners gave permission to 
another person to open up the road, although for a 
perfectly proper puipose, would not reheve them 
from their statutory duty under section 191 of Bengal 
Act IV of 1876. CoEPOEATioN OE Town oe Cal- 
cutta 10, Andeeson . I. L. B., 10 Calc., 445 

3 , — — Commissioner acting as 

Magistrate, Power of .--Procedure,— Mi ooeedmg 
against absent party, Mumcipal Commissioner, 
acting as a Magistrate, may enquire into a charge of 
the breach of a bye-law and may punish the accused 
party by inflicting a fine 5 but the procedure to be 
followed IS that of the Code of Criminal Procedure, 
which does not contemplate a proceeding against an 
absent party esc patte. Taeinet Chuen BoSE 
Municipal Commissionees op Seeampoee 

[24 W. B., Cr., 25 

4 . Editor of newspaper.— 

of case on which he has written strong opinion m 
newspaper,’-~^\\^ High Court dechned to interfere, 
under section 296, Act X of^l872, with the oider of a 
Municipal Commissioner, who was the editor of a 
newspaper, who had, prior to the disposal of the 
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MUITICIPAI* COMMISSIOIOIES. — Edi- 
tor of newspaper—coa^ewffecZ. • 

case, made very strong lemarks on the case in the 
newspaper of which he was the editor, holding that 
theie was nothing illegal in his order j though he 
would have exercised a wise discretion if he had 
refused to sit as one of the Commissioners in the 
case. Qtjeeh t?. Taeineb Chtjek Bose 

[21 W. E., Or., 31 

MTXN-IOrPAIi COMMITTEE. 

See Cases ttk-dee Rioht oe Sttit — S trirs 
AQ-AINST MUiTICIPAL OeEIOEES. 

See Right oe Sttit — Shits to eemoye 

OBSTEHCTIOITS TO PUBLIC HIGHWAY 

. [I. L. E., 1 All., 667 

MHE-ICIPAIi COEPOEATIOET. 

See Sanction to Peoseohtion — Wheee 
Sanction is necessary 

[I. L. E., 3 Calc., 768 

MHOTCIPAIi COtTETS, Jp-BISEICTIOE- 
OE— 

See Cases hndeb Act oe State. 

MUETICIPAL DEBEETEEES. 

Agreement to exchange land for tZe- 

hentures, — Quit-rent, — Inability for interest on de- 
bentures. — The Port Canning Mumcipal Commis- 
sioners invited loans on debentures convertible into 
leasehold titles to lands in the town The Port Can- 
ning Land Company subscribed to the loan declaring 
their desire to take land m heu 0£ the debentures. 
After the debentures were issued a correspondence 
commenced between the parties with the object of 
effecting the conversion, m which correspondence the 
Commissioners mtimated to the Company the con- 
struction they put upon the Company’s tender, mz., 
that they elected to take land to the full value of fcheir 
debentures. The Commissioners also intimated to 
the Company that the latter had selected lots amount- 
ing to a part only of their debentures, and required 
them to select othera, giving notice at the same time 
that they did not consider themselves hable to pay 
interest. The Company aftei this proposed to defer 
exchangmg the debentures till their due date, and if 
the Commissioners consented, not to call for the inter- 
est in the meantime, but agreeing to pay a qmt-rent 
equivalent to the interest. The Commissioners agreed 
to this and asked the Company to declare the lots which 
they would receive in commutation. A selection was 
made, but not in accordance with the contract * the 
lots selected being of more value than the debentures 
The Commissioners then proposed that the Company 
should return the debentures, and pay quit-rent 
upon the additional lots. This was not accepted, but 
the matter was left in an imperfect state The Port 
Cannmg Land Company subsequently brought an 
action agamst the Port Canmng Mumcipahty for 
two years’ inteiest on the deber^tures. JSeld that 
the non-acceptance of the^ pioposal as to the addi- 
tional lots could not affect the previous agreement to 
exchange debentuies then held for equivalent lots; 


MITHICIEAIi I>EBENTUBES-coM^^>^^/ec?. 

and that such previous agieement had been made in- 
volving quit-ient which extinguished th« inteiest. 
Poet Canning Land Company «?. Smith 

[21 W. E., 315 ; L. E., 1 1. A., 124 

MtrjraCIPAIi NOTJCE. 

See Bombay Bisteict Municipal Act, 

s. 74 . . I, L, E., 2 Bomr, 527 

MUITICIPAI, TAX. 

See Pine , . ,8 W, E., Cr., 17 

See Jurisdiction oe Citil Couei: — Mu- 
nicipal Bodies, 

[I. I*. E., 2 Mad., 87 

See Madeas Towns Improvement Act 
(Act III OE 1871), s 85. 

[I. li. E., 1 Mad., 158 

See Statutes, Construction oe — 

[8 Bom., A. 0„ 213 

II. ■ ■!— w "Bombay Acts II of 1865 and IV of 

1867 . — IdabiUty of Baxlway Company for r^esand 
taxes . — The Great Indian Pemnsula Railway Com- 
pany, which, under an agreement with Government, 
holds the land upon which then railway is construct- 
ed, free of rent for] ninety-mne years, are occupiers 
o^jly, and not owners, of such land within the mean- 
ing of section 2 of Bombay Act II of 1865, and are 
therefoie not hable to be rated as owners of the 
ground used by them for the purposes of the railway 
within the city of Bombay Principles upon vghich 
Railway Companies are hable to he rated considered 
and laid down. Justices oe the Peace eor the 
City oe Bombay Great Indian Peninsula 
Railway Company . , ,8 Bom., 217 

MXinSIP. 

See Witness — Civil Cases — Person 

COMPETENT TO BE WITNESS. 

[6 Mad., Ap., 42 

Bismissal of-— 

Set English Committee oe High Court 

[10 B. L. E., 79, 80, 82, note 

Jurisdiction of — 

See Public Servant 

[4 Bom., A. C., 93 

1 , — Execution proceedings be- 

fore Act XVI of 1868.— Suit pending on aboli- 
tion of office. — Where execution had been issued by 
a Sudder Ameen, and notwithstandmg the proceed- 
ings were struck off the file, a consequent attachment 
was still pendmg when that office was abolished (by 
Act XVI of 1868), — Keld that the Sudder Muusif, 
who succeeded to the jurisdiction of the Sudder 
Ameen, had power to take up the case and issue exe- 
cution proceedings Srebnath Baneriee PuR- 
EUM SooKH Chundeb . . 25 W. B., 105 

^ 2 . pending wben Act XVI 

of 1868 came into operation.— -A suit, of ivhich 
the subject-matter did not exceed m amount or value 
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MtTNSIP.—Suft pending when Act XTI 

of 1868 came into operation — continued 

^ Rl^OOO, instituted one day after Act XVI of 18G8 
received the assent of the Governor- General m Coun- 
cil, was held to he cognisable by the local MuUbif, 
^ and not by the Siidder Munsif of the di&tnct 
Bfitoshee Budden Dey 'o Tarinbe ChttriT Dey 

[14 W. R./S75 

3 . Appeal pending when Act 

XVI of 1868 came into o-gexSitiOTa., --Execution 

of decree, — Act XVI of 1868, s, 12 — At the time of 
the passing of Act XVI of 1868, which abohshed the 
Courts of Sudder Ameens, an appeal was pending 
against the decree of the Sudder Ameen which le- 
sulted in a modified decree afterwaids executed by 
the Sudder Munsif Seld that, although the appeal 
was pending in a supeiior Court, yet the pioceedmgs 
in the suit were pending in the original Court of 
trial withm the meaning of section 12, and the Sud- 
der Munsif s Court was the only Court which had 
3 urisdiction to execute the decree. Gobikb Sinoh v 
Mtjnno Ram Doss r . , .19 W. R., 414 

4 . g-uit against pnbhe servant 

for acts done by him ojB6.cially.— A Munsif 
had not juiisdiction to try an action hi ought against 
a public servant for acts done by him m his official 

r capacity. Semhle, — The only judicial officers having 
jurisdiction to try such cases would be the Judge pr 
Assistant Judge of the distiict m which the suit 
aiose. Vaelabrahm Jag-jivan « Woodhoitsb 

[1 Bom., 144 

r 

5. Smt for T&yxt,--l)eJc7can 

cultmzsis’ Act, XVII of 1879 , — Village Munsif — 
A Village Munsif has no jurisdiction to tiy a suit for 
rent under the Dekkan Agricultuiists^ Relief Act, 

XVII of 1879. ViiHAL Ramohandea X Gafqa- 

eam Vithoji . . I. Ii. R., 6 Bom., 180 

6. Order enforcing award as 

to determination of rent.— A Munsif has no 
jurisdiction to entertain an application and pasg an 
order on the enforcement of an aibitration award re- 
lating to the determination of lent When a Mun- 
Bif acts^ without jurisdiction, the question may be 
the subject of an appeal to the Appellate Court of 
the district. Alyae Hosseih u. Grish Chtjnder 
Rcy 15 W. R., 556 

7 Suit for dissolution of part- 

nership. — Jurisdiction — Arbitration — Finality 
of deal ee in accordance loitJi award — A suit for dis- 
solution of a partnership, taking the accounts of the 
film, and a declaration of the plaintiffs right to a 
certain share in the debts due to the fiim, was, with 
reference to the value of the subject matter of the 
suit, instituted m the Court of a Muusif. The mat- 
ters lu difference in the suit were eventually referied 
to arbitration undei Chapter XXXVIl of the Code of 
Civil Procedure, and an award was made declaring 
■' the plaintiff entitled to recover a certain sum fiom 
the defendant. Judgment and a deciee were given 
m accordance with the award. JffeZi^that, the awaidr 
notwithstandmg, the question wlxether the suit was 
cognisable m the Munsif s Court was entertainahle. 


MXTHSIF — Suit for dissolution of partner* 

Ship — continued, 

Bhaqitaih v Fam Glnilam, I L R , 4 All ,283, 
referred to Kalian Das x Ganga Sahai 

[I. Xf. R., 5 All,, 500 

^8. District Munsif. — Villages un- 

der attachment for breach of duty by harnam, — Fine, 
— A Distiict Munsif s Couit has not anthoiity to 
inflict fines on karnams of villages winch are under 
attachment by that Court foi breach of duty on the 
karnam's part. Ramakistnam « Ragayaohari 

[I. L. R., 3 Mad., 406 

9. Power to take voluntary depo- 

sitions. — Ay>qpUoahon to restore ajppeal — A Muu- 
sif has no power to take voluntaiy depositions, e g , 
the deposition of a paity to show his illness where he 
wishes for restoration of an appeal m the High Court 
which has been struck off for his absence from that 
cause In the matter oe the petition op Kulno 
KhonbKae . . . . 7W. R.,47 

10. Power to transfer suit.— 

Mad. Reg IV of 1816, s 26 — Village Munsif 

Jurisdiction — In a suit under Regulation IV of 
181G the defendant having objected to the Village 
Munsif trying the suit on the gioundof personal hos- 
tility, the Munsif traiisfened the suit to another Vil- 
lage Munsif JECeld that the tiansfer was illegal Per 
Hutchins, J —Semhle, — In such a case the Village 
Munsif should lepoitthe facts to the Distiict CouG;, 
and the District Judge should tiansfer the case for 
trial to another Village Munsif, Lakshmakha y 

Bali .... I. L. R., 8 Mad , 500 

11 . ^Attaebment and sale of land. 

--Mad, Reg. IV of 1816, s SO,— Village Mmtsf 
— Decree — Execution, — Immoveable property can be 
attached and sold in execution of a decree of a Vil- 
lage Mimsif under the piovisions of sectitn 30 of 
Regulation IV of 181G Ramasami Chetti x An- 
GAPPA Chetti . . I. X., R., 7 Mad., 220 

12. Suit for shape of annual bI- 

Question of title.— In an action brought 
to lecovei a thud share of an ears of a varshasan 
or annual allowance paid by the Gaikwar of Baioda 
to the defendant, and in which the plaintiff alleged 
that he was entitled to a third shaie,—-H'e^c^ that such 
an action can be maintained in a Munsiffs Court, 
although it maybe necessary to determine the title of 
the plaintiff to share in such varshasan Ratan Shan- 
kar Reyashankar V . Gulabshankar Lalshankar 
[4 Bom., A. C., 173 

13 . - — Suit for money ebarged on 

immoveable property.— that a suit for 
money charged on immoveable property in which the 
money did not exceed R1,000, although the value 
of the immoveable propei'ty did exceed that sum, was 
cognisable by a Munsif, provided tbe propeity was 
situate Within the local limits of his jnnsdiction 
Janki Das Badri Nath . I. L. R., 2 AIL, 698 

14 . for redemption of usu- 
fructuary Question of title — Where 

the question in dispute in a suit for redemjitioii of a 



( 4053 ) 


DIGEST OP CASES. 


( 4054 ) 


MUNSIF.— Suit for redemption of usufruc- 
tuary mortgage— • 

usufructuary mortgage is not only whether the 
propel ty has been ledeemed out of the usufrpct, 
but whether the property and the right to redeem 
belongs to the plaintiff, and the value of the proper- 
ty exceeds 111,000, such suit is not cognisable bjfca 
Munsif. Kalian Das 'v, Kawal Singh 

CI.Ii.E.,1 All.,620 

15 , Mortgage set up by defend- 

ant exceeding limit of jurisdiction. — Court 
Fees Act, s 7, ok 9 — Fjeeiment — Mad Civil Courts 
Act {Act I II of 1873) — In a suit brought in a Dis- 
trict Munsif ’s Court to recover several parcels of land 
from the defendant, plaintiff alleged that defendant 
held a valid mortgage of R206 on two parcels which 
he offered to redeem As to the other parcels, he 
alleged that i± any charges had been created in 
defendant’s favour over them by his predecessor m 
title, such charges were invahd The suit, as valued 
by the plaintiff, was within the pecuniary limit of the 
Munsif ’s jurisdiction Defendant pleaded that he held 
a mortgage for B3,000 over the land, and therefore 
the Munsif’s Court had no jurisd;tption to try the suit. 
The Munsif tried the q^uestion of the vahdity of the 
defendant’s mortgage, and decreed possession to plain- 
tiff on payment of iii906 due on account of mortgages, 
and fi,l,647-ll-9 on account of improvements. On 
appeal, the Distiict Judge held that the Munsif had 
no jurisdiction, reversed the decree, and ordered the 
plaint to be returned to be presented in the proper 
Court, Meld that the Munsif’ s Court had jurisdic- 
tion. Chandu V Ko20I . I. L, R., 9 Mad., 208 

X6. Smt regarding minors. — Act 

IX of 1861. — Suits regarding miSors are^cognisable 
by principal Civil Courts of districts. Munsifs have 
no jurisdiction to ti'y them. Keisto Chundee 
Achaejee V Kashee Thakoobaneb 

[23 W. B., 340 

Haeasttndaei Baistabi V. Jayabitega Bais- 
TABI . 4 B. Ii. R., Ap., 36 : 13 W. B., 112 

17 . Act IX of 1862 

— Civil Procedure Code, ss. 11, 15 — Parent and 
child. — Suit for recovery of minor hy parent — Act 
IX of 1861 does not debar a District Munsiffs Court 
from entertaining a suit by a Hindu father to re- 
cover possession of his minor son alleged to be 
illegally detained by the defendant. Keishna v. 
Reabe . . . . X. Xi, R., 9 Mad., 31 

la Mad, Act IV of 1863.— 

Small Cause Court Judge — Act XI of 1865, — A 
District Munsif is a Small Cause Court Judge under 
Madras Act IV of 1863 within Act XI of 1865. 
Haeajai Kumaea Venkata Pbetjmal Eaj v 
Kanniaeeah. Zbminbae oe Kaetatinuggae v. 
Kanniaepah . . , .4 Mad., 149 

19 — Madras Act IV 

of 1863 did not take away the former jurisdiction 
given to the District Munsif in respect of causes of 
action arising within th^ hmits of" his jurisdiction. 
Magam Timmaya V. Tangattbb Kanbappa 

[2 Mad., 82 


MITlSrSIK.— Mad. Act IV of^863 — continued. 

20. Aw? for money 

paid to use of undivided hi other — Plaintiff sued 

: tor R31-2-3i, money paid for the use of defendant, " 
his undivided brother The defence was that plain- 
tifltheld family property, defendant’s share of w^hich 
exce^d»d in value the debt sued for, as also the 
amotint for which a suit would lie before a Mun- 
sif under Act IV of 1863. Keld that, provided it 
was proved m evidence that the money was p^d out 
of plaintiff’s self-acquired property, the suit^was cog- 
nisable by the Munsif under.Act IV of 1863 JPeld, 
also, that the shaie of the defendant being both in 
nature and amount beyond the District Munsif’s 
Small Cause jurisdiction, it was not available as a 
defence, even if it formed a fit object of set-off. 
Kattapeetjmal Pillai V. Panchanabam Pillai 

[3 Mad., 339 

21. Smt against Government. — 

Small Cause Court Act, XI of 1865, s 9 — A Mun- 
sif has jurisdiction to tiy a suft against Government 
which, but for section 9, Act <XI of 1865, would be 
cognisable by a Court of Small Causes Komaloo- 
BEEN Sheikh v. Colleotoe oe Midnapo:^! 

[11 W. R., 233 

22. Suit cognisable in Small 

Cause Court. — Defendant lesiding out of yuiis^^ 
(^ction — A Munsif has no jurisdiction as a Small 
Cause Court to take cognisance of a suit against 
defendants not resident wnthin his jurisdiction Aisfo- 
NYMOcrs . . . . 3 Mad., Ap , 24 

correcting as to this point. Magam Timmj5YA v 
Tangattue Kanbappa . . 2 Mad., 82 

23. Suit cognisable in Small 

Cause Court, but erroneously dismissed 
tbere. — A plaint was rejected by a Couit of Small 
Causes on the ground that that Court had no juiis- 
diction. It was then filed in the Court of a District 
Munsif, who decieed for the plaintiff On appeal to 
the Principal Sudder Ameen, it was objected that the 
Mtfiisif had no jurisdiction, as the suit was one 
cognisable by the Small Cause Court. PCeld (the 
Court having decided that the Small Cause Court had 
jurisdiction) that the District Munsif’s Court had no 
jurisdiction, that the eironeous dismissal of a former 
suit foi the same cause of action hy a Small Cause 
Court did not warrant the institution of the suil in 
the District Munsif’s Court, and that the Principal 
Sudder Ameen rightly concluded that the suit ought 
to he dismissed. Panappa Mxtbali v. Seiniyasa 
Mxtbali . . . 3 Mad., S6 

24. ffurisdietion where Small 

Cause Court exists. — Civil Procedure Code, 
1859, s 6 — Where a Munsif is vested under Act VI 
of 1871 with powers up to B50 m a place in which 
there is a Court of Small Causes constituted under 
Act XI of 1865 with jurisdiction extending up to 
B500, a suit of the nature cognisable by Small Cause 
Courts being in amount oi value below B50, ought, 

^hy the operation of Act VIII of 1859, section 6, to he 
instituted in the •Court of the Munsif exercising 
Small Cause Couit poweis. Dvvaekanath Dhtt 
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MXrisrSIT’, — Jurisdiction where Small 

Cause Court^xists — continued, 

« Bhathee Hawaldab. Chundoo Vistee V 
r SODAOTTB ViSTEE * . , 22 W. B., 457 

25 , Power of Munsif sitting as 

Small Cause Court to transfer ease; to 
MunsiPs Court. — When a Distnct Muilsi^^has 
3 uiiscliction to try a suit S,s a Small Cause Oouit 
JTudge^, he cannot transfer it to the District Munsif^s 
Court on any gi'ound of expediency. Boni Eam- 
AXiTA V Pekma JANAKiBAMirnir , 6 Mad., 172 

MUEPBR, 

JSee Aitempt to commit Oppbkoe, 

[4 Bom., Or., 17 
8 Bom., Or., 164 

'^See Ceimiitai. Pbooedtibb Code, 1882, s. 
376 (1872, s. 288). 

[L It, B., 1 Bom., 639 

See Cases 'cr;!yi)BB Culpable Homicide. 

See JuBismoTioN OF Ceiminal Couet— 
OePEN-OBS committed ONLY PABTLY IN 
^ ONE DISTEIOT— MuEDER 

[I. I*. B., 2 AIL, 218 
I, Ij. B., 10 Bom., 258, 265 

See Cases undee IJnlawpul Assembly. 

r 

1 , Motive, Proof of. — The evidence 

as to the motives with which a prisoner commits an 
offence should he of the strictest kind. Queen v, 
Zaeie .... 10 W, B., Or., 11 

2 . Motive’or ill-will. Proof of.— 

Proof of motive or jirevious ili-will is not necessary 
to sustain a conviction for murder in a case where 
a person is coolly and barbarously put to death 
Queen v, Jaiohand Mundlb . 7 W. B., Or., 60 

Absence of premeditation.— 

Culpable homictde , — The absence of piemeditation 
will not reduce a crime from inurdei to culpable 
homicide not amounting to murder. Queen- is, 
Mahomed Blim . , .3 W. B., Cr., 40 

4 , Snflfering death by consent. 

^enal Code, s, 300, excejp, 5 — In a case of a wife 
consenting, whUe in violent grief for the loss of her 
cluld, to suffer death at the hands of her husband, — 
SCeld that evidence of consent which would be sufS.- 
cient in a cml tiansaction must be equally sufSlcient 
in exculpation of a prisoner's guilt. Queen v, 
Anunto Buenaoat , . 6 W. B., Cr., 57 

5 , G-rievous hurt, Murder 

arising from. — Inseparable acts. — In order to con- 
vict a person of murder arising out of grievous hurt, 
it IS indispensable that the death should be clearly 
and directly connected with the act of violence. 
Queen v, Mahomed Hossein 

[W.B.,1864,Cr.,31 

0 ^ Act by which death is caused 

occurring in dacoity.— Code, s. 500.— If ^ 
the act by which death is caused^' does not in itself ^ 
constitute the criiue of murder, it does not constitute 


MTJBBEB.— Act by which death is caused 

pccurrmg in dacoity— 

mux’der because it is coupled with dacoity. Queen 
V, Ham Coomae Chuno , 1 Ind. Jur., O. S., 108 

7 , Murder in committing da- 

coity. — When murder is committed in the commis- 
sion of a dacoity, eveiy one of the peisons concerned 
in the dacoity is liable to be punished with death. 
Queen v, Buohbe Ahbn . 2 W. B., Or., 39 

S, Culpable homicide.— 

tion hetioeen it and murder — Culpable homicide and 
murder distinguished. Queen v. Gobaohand Gope 

£B. Ii. B., Sup. VoL, 443 : 5 W. R., Or., 45 
1 Ind. Jur., ISr. S., 177 

9 . Grave and sudden provoca- 

tion. — Actual intention to Icill , — Under the Penal 
Code, no constructive but an actual intention to 
cause death is required to constitute murdei. Thus, 
when a boy of fifteen years old, in the heat of dis- 
covering the deceased in the act of adultery with the 
wife of a near relative, and, without the use of any 
weapon, joined that lelative in committing an assault 
upon the deceased v'hich caused his death, the offence 
committed was held to have been culpable homicide 
not amounting to muider. Queen n Goeebboollah 

[5 W. B., Or., 42 

10. Qrievom hurt, 

— A man who, by a single blow with a deadly wea- 
pon, killed another man who, at dead of night, was 
entering his room for the purpose of having criminal 
intercourse with lus wife, was held guilty not of 
murder but of causing grievous huit on a grave and 
sudden provocation. Queen v. Chullundeb Poea- 
MANioK \ . . 3 W. B., Or., 55 

IX, — - Culpable homi- 

cide — Culpable homicide not amounting to murder 
is when a man kills another being deprived of self- 
contiol by reason of grave and sudden piovoeation. 
But when the act is done after the first excitement 
had passed away, and theio was time to cool, it is 
murder. Queen t? Yasin Sheikh 

[4 B. Ii. B., A. Cr., 6 : 12 'W', R., Cr., 68 

"12. — — Culpable homi- 

cide not amounting to mui der.-^JPenal Code, ss, SOO, 
esc cep 1, 302, 30d, — Upon the trial of a person 
charged with the mnrdei of his wife, it was proved 
that the accused had entertained well-founded suspi- 
cions that his wife had formed a criminal intimacy 
with another person , that one night the deceased, 
thinking that her husband was asleep, stealthily left 
his side , that the accused took up an axe and follow- 
ed her, found her in convex sation with her paramour 
in a public place, and immediately killed her. JSeld 
that the act of the accused constituted the crime of 
mmder, the facts not showing grave and sudden 
provocation” within the meaning of section 300, 
exception 1 of the Penal Code, so as to reduce the 
dfience to culpable homicide not amounting to 
murder. Queen-JEm^ress'Sf.Damarua, Weekly Hotes, 
Alii 1885, p. 197, distinguished by STEAiaHT, Offy, 
C, J, Queen- Embeess «?,'Mohan 

[I. L, B., 8 AIL, 622 
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MtTRBEE,— Grave and sudden provoca- 
tion — continued, 

13 . — ' ■' " ' — - ' ■ Culj^able Tiomicide 

not amounting to murder — Serial Code, ss, 300, 
exoep 1, 302, 30d, — ^An accused person was con- 
victed of culpable bonucide not amountmg to mur- 
der in respect of the widow of his cousin, who 
lived with him. The evidence showed that tife 
accused was seen to follow the deceased for a consi- 
derable distance with a gandasa or chopper, under 
circumstances which indicated a behef on his part that 
she was going to keep an assignation, and with the 
purpose of detecting her in doing so. He found her 
in the act of connection with her paramour, and kill- 
ed her with the chopper. Seld that the conviction 
must be altered to one of murder, as the accused went 
dehbeiately in search of the provocation sought to be 
made the mitigation of his offence, and under the cir- 
cumstances disclosed it could not be said that he was 
deprived of self-control by grave and sudden provoca- 
tion Queen- JEmpr ess v. Damarua, Weekly Notes, 
All , 1885, p 197, and Queen-JSmpress v. Mohan, L L, 

, 8 All,, 622, lefened to, Qfeen-Empeess v, 
XiOCHAN • » a ^ X, Xi« Xt,, 3 All., 835 

14. Absence of tatentiou to kill, 

•—’Indication of intention hy acts , — It is not murder 
if a person kills another without intending to take his 
life, and if the acts done were not such as conclusive- 
ly indicated an intention to cause such injury as was 
likely to cause death. Queen m Soeim 

[5 W, B., Cr., 41 

15. — Intention to kill another 

person, — Where an accused killed A,, whom he had 
no intention of killing, by a blow with a highly lethal 
weapon mtended to kill B , he was Jield gu^ty of the 
murder of A, Queen v, Phomonee Ahum 

[8 W, B., Cr.» 78 

10. Exposure of child,— Penal 

Code, s 317, — Pemote cause of death — JSeld that 
where, from the ciicumstances, it appeared that 
a child had been exposed by the prisoner died, but 
that death was not caused except veiy lemotely by the 
exposure, the pi isoner, though guilty under section 
317 of the Penal Code, could not he convicted 
of murder. That section contemplates cases in which 
death is caused from cold or some other result of 
exposure. Queen v, Ehouabux Pakeer 

[10 W, B., Or., 52 

17. — iN'egleet of cbild. — Culpable 

homicide. — Neath from starmtion,- — Where it ap- 
peared that the prisoner, a Bajpoot, had allowed his 
female child, after the mother’s death, to gradually 
languish away and die from want of proper sus- 
tenance, and had persistently ignored the wants of 
the child, although repeatedly warned of its state and 
the conse<iuences of his neglect of it, and there was 
nothing to show that the prisoner was not in a posi- 
tion to support the child, — Meld that the offence 
which the prisoner committed was murder, and not 
simply culpable homicide not amountmg to murder. 
Queen v, Gangi-a SiNan . 8 IS", W., 44 

IS. Exercise of rigbt of private 

defence on tbie£— Tke prisoii€a:s detected a weak 


MTJBDEB.—Exereise of right of private 
defence on thief— contmued/l ^ 
half-starved old woman stealing their rice, and so 
used their right of private defence that she adied from 
the injuries they inflicted The piisoners were held 
guilty by the majority of the Couit of murder {etts^ 
senfiente, Campbeee, J ,)* Queen v Gokooe Bow- 
bee J ^ 

19 . Bight of private defence. — 

Mouse-breaking by night — Prisoner found deceased 
in act of house-breaking hy night in his house, and 
killed him with a kodah whi£h he had called for, as 
he admitted, for that purpose. He was convicted of 
murder, and sentenced to death by the Sessions 
Judge. The sentence being referred to the High 
Court for confiimation, it was held that the prisoner 
had been legally convicted of murder, that h^j had in- 
tentionally done to the deceased moie harm than was 
necessary for any purpose of defence, and that not 
whilst deprived of powei of self-control. But the 
sentence was mitigated to transgoitation for life, than 
which, it was held, no less sentence could be legally 
passed. The Judge, however, fn a letter to Govern- 
ment, suggested the mitigation of the punishment, 
which was accoidmgly reduced to imprisonmSht for 
SIX months. Beg-, o, Dubwan Geeb 

[1 IndL Jur., K. S., 253 : 5 W. B., Cr., 73 
Bee Queen r>, Pukeeba Chamae 
. [6 W. B., Cr., 50 

20. Beatb. from blow in a flgbf. 

—A conviction for murder was held to be wrong in a 
case where a prisoner, taking advantage of an incident 
which occurred m what till then had been a fair fight, 
struck his opponent and knocked him over, thereby 
causing his death. Queen h, Kewae Dosad 

[W. B., 1864, Cr., 38 

21, Patal blow after quarrel.— 

Penal Code, s, 300, els. 2 and B — Two peisons met 
each other in a drunken state and commenced a quar- 
rel, duiing which they became grossly abusive to each 
otheB. This lasted for about half an hour, when one 
of them ran to his own house, distant 30 yards from 
the spot, and came back with a heavy pestle, with 
which he struck the other a violent blow on tlie left 
temple as the lattei was rising, or had just risen from 
the ground, causing instant death. Meld that the 
act was done with the intention of causing suCh 
bodily injury as was likely to cause death, and also 
With the knowledge that such act was likely to cause 
death, and that the offence committed was murder 
within the provisions of clauses 2 and % section 300, 
Penal Code. Queen v, Dassee Bhooyan 

[8 W. B., Or., 71 

22, — Blow with knowledge of 

Hkeliliood to cause death. — Absence of intention 
to kill — ^When a Judge acquits a prisoner of inten- 
tion to kill, but admits that the prisoner struck the 
deceased with a highly lethal weapon, with the 
knowledge that the act was likely to cause death, the 
conviction should be of murder, and not of culpable 
llbmicide not amouatmg to murder. Queen v, 
Soeeee Mahbb • , , 6 W. B„ Or., 32 
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MURDER — oo^timed. 

23. II Beating wltli knowledge 

of likelikood to cause death. — Held by the 
ma^oiity/that when four men heat another at inter- 
vals so seveiely as to cause death, they must he pie- 
Bumed to have known that hy such acts they weie Jihe- 
ly to cause death, and that when such acts w;prG done 
without any grave or suddni provocation, or sudden 
fight 01 quarrel, the o:ffence was muider, and was not 
reduced to culpable homicide not amounting to muider 
hy the absence of intention to cause death Queen 
V. PoosHOO . . . 4W. R., Or., 38 

24 . Blow struck by order of 

another person. — Heath by heating — Where a 
blow IS struck hy A in the presence of and by the 
Older of 5 , both are principals mthe tiansaction, and 
where two persons ^oin in beating a man and he dies, 
it IS not necessary to ascertain exactly what the effect 
of each blow was. Queen Mahomed Asoeb 

[23 W. R., Cr., 11 

Queen Goue Chundee Das 

r [24 W. R., Cr., 5 

25. ^ Presumption from conse- 

quences of act likely to cause death.— Cul- 
pahle homicide — Apiiellant having aimed himself 
with a sword, struck in the dark at ceitam peisons in 
a house, causing wounds which resulted m the death 
of one person. Held, per Jackson, J — That su^h 
conduct raises an infeience that h.^ intended to cause 
death Her Ainslib, J — That though he probably 
did not see how his blows were directed, as he struck 
them with a deadly weapon regaidless of conse- 
quences, he must have known that his act was immi- 
nently dangerous, and that it must,m all probability, 
cause such bodily injury as was likely to cause death 
Her Cunningham, J — That the offence was cul- 
pable homicide, and not muider, being an unpreme- 
ditated act of reckless violence rather than an act 
done with the knowledge or intention which is 
essential to constitute muider. Bejadhue Rai w 
Empeess . . . . 2 C. L, R., 211 

23, Conspiracy to kill. — Henal 

Code, 5 . B02 — H, C„K, and H, conspired to kill S 
In pursuance of such conspiracy L, first and then C, 
struck 8. on the head with a lathi and 8 fell to the 
giound While S' was lying on the ground H and 
j> struck him on the head with their lathis. Held 
(Stuaet, C j 3 dissenting) that, inasmuch as K and 
J} did not commence the attack on S., and it was 
doubtful whether 8, was not dead when they struck 
him, transpoistation for life was an adequate punish- 
ment for their offence. Empebss v Chattae Singh 
[I.L.B., 2 All.,33 

27. Knowledge of likeRbood to 

cause death. — JPenal Code, s 300, cl 4, and s 314 
— To bring a case under clause 4, section 300 of the 
Penal Code, it must be proved that the accused in 
committing the act charged knew that it must, m all 
prohahility, he likely to cause death, or that it would 
bring about such bodily injury as would he likely to 
cause death Wheie a poisonous drug was adminis- 
tered to a woman to procure miscarriage, and death 
resulted, and it was not proved that the accused knew 


MURDER.— Knowledge of likelihood to 

rCause death — continued 

that the diug would he likely to cause death, &c., 
they were acquitted by the High Court of muider and 
convicted of an offence under section 314 of the Penal 
Code Queen v. Kala Chand Gope 

^ [10 W. R., Cr., 59 

28. Death caused by snake- 

charmers. — Culpable homicide — Certain snake- 
charmers, by professing themselves able to cure snake- 
bites, induced several peisons to let themselves be 
bitten hy a poisonous snake. From the effect of tbe 
bite, three of these persons died. Held that the 
offence was murder under clauses 2 and 3 of section 
300 of the Penal Code, unless it could he brought 
within the 6th exception to that section If the 
prisoners, really believing themselves to have the 
powers they professed to have, induced the deceased 
to consent to take the risk of death, the offence would 
he culpable homicide not amounting to murder. 
Queen d Punai Fattama 

[3 B. L. R., A, Cr., 25 : 12 W. R., Or., 7 

29. -7 Henal Code, ss 

804, 304a — Culpable homicide, — Causing death by 
negligence — A snake-charmer exhibited in pubhc a 
venomous snake, whose fangs he knew had not been 
exti acted, and to show his own skill and dexterity, 
but without any intention to cause harm to any one, 
placed the snake on the head of one of the spectators ; 
the spectator tried to push off the snake, was bitten^ 
and died in consequence. Held, the snake-charmer 
was guilty, under section 304 of the Penal Code, of cul- 
pable homicide not amounting to murder, and not 
merely of causing death by negligence, an offence 
punishahfe under section 304fl!. Empeess d. Gonesh 
Dooley . I. D. R., 5 Calc., 351 : 4 C. L. R„ 580 

30 . Rxinning-a-muck.— 

meni. — Where a quiet, peaceable man, suddenly, and 
without the least motive or pi evocation, runs amuck 
against all around him, his case is different from an 
ordinary case of deliheiate murder deserving of the 
extreme penalty. Queen d Bishonath Bunneea 

[8 W. R., Cr., 53 

31 . Presumption of death..— In a 

case where a man was struck on the head in a boat 
with a heavy paddle and knocked overboard in a large 
rivei in the height of the rams, and had never been 
heard of since, it was held impossible to suppose that 
the man was still alive and the conviction of murder 
was upheld. Queen v, Pooeusoolah Sikhdab 

[7 W. R., Cr.,14 

32. Sacrifice of son by father. — 

Curious case of murder where a father sacrificed his 
son, because wealth had not accompanied its birth, and 
afterwards cut his own tliroat as a protest against his 
deity's injustice. Queen v Bishbndhabbe Kahae 

[7 W. R., Cr., 100 

33 . ^ Charge of murder where 

no body is found. — Henal Code, s. 302 — Cor^ 
pus delicti/^ — The mere*" fact that the body of the 
murdered poison has not been found is not a ground 
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MDBBER,— Charge of mxirder where no 
hody is fo\mA^coutimed, ^ 

for refusing to convict the accused person of the 
murder. EsirEESS o. Bhaoieatb: 

[L Ii. B., 3 Alh, 883 

§4. - Although, under* 

some circumstances, a charge of murder may he sus- 
tained, when the body of the person said to have been 
murdered is not forthcoming, still, when that is the 
case, the strongest possible evidence as to the’ fact of 
the murder should be insisted on before an accused 
is convicted. Adit Shikdab c Queen-Emebess 
[L Ii. B., 11 Calc., 635 

35, Conviction of murder 

where hody is not found. — Sentence of death . — 
A Judge was held to have exercised a proper discre- 
tion in not passing sentence of death m a case m 
which the dead body was not found. Qiteek v, Bud- 
3>BE00I>EBK . . . 11 W. B., Cr., 20 

MBTABAFA. 

See Ta3C « • Xk Xi/||B«, Q Afad., 14 

MUTIMY ACT. 

See Attachment— S uBTEOTS or Attach- 
ment— Salaey , I. Ii. B., 1 All., 730 
See SMAioi Cause Couet, A[oeussii<— 
JuEisnioTiON — ^M ilitaey Men. 

[2B.I..B.,S.3S-.,3,7 
6 Mad, 83 

s. lOL 

See JuEisuiCTiOH or Cei&xnae (Jouet— 
Eueobean Beitish Subjects. 

[I.L.B.,5Cale., 124 

s, loa 

See SmaiiB Cause Couet, Morussiir- 
JUEISBICTION — MIHXAEY MeN. 

£2 Adad., 380 

ATOTUAIi DEAIiHSraS. 

See Cases unbeb Limitation Act, 1877, 
AET. 85 (1869, s 8). 

ACXJTWAIiLI, BBAIOVAIi OF- 

See Mahombdan Law — Endowment. 

[2 N. W., 420 
4 Alad, 44 
10 W. B., 468 
11 W. B., 333 

HtTTWAIiIiI, SUIT TO BEAIOVE- 

See Act XX or 1863 s. 18. 

[15 B, Ii. B., 167 

ACtiTtJAIi BBAffBFIT SOCIETY. 

3^ - Power of majority to alter rules. 

^Payment ofpenstons tn Bnyland.^Adjmtmeni of 
payments accordance withrate ofeasctanye, — iH- 
terest of sulscriber to society . — The U. S. F. P, 
Fund, a Society established, as stated in rule 2 of the 
Eules of the Society, “to provide for the maintenance 

111 


AOJTtrAI. BBATBFIT BOCimY^^ntinued. 

of the widows and children of those who shall sub- 
scribe to it upon the terms and conditions ’specified 
below, or upon such others as may be determined upon 
by the subscribers or by a majority of them,’’ had, 
prior^to J850, passed a rule (33) that “ widows, being 
incumbents on the Fund, s^iall be paid their pensions 
at any place they may desire, subject to the usual 
charges of remittance, the pensions of children, b^ing 
incumbents on the Fund, shall also be so paid, and 
on the same condition.” The snjbscriptions were then, 
and continued to be, paid in rupees, and the pensions 
were calculated m rupees according to certain tables. 
On being admitted, a subscriber had to “ promise and 
engage to submit to, and abide by, the rules and bye- 
laws of the Institution “ (rule 22), and by rule 27 had 
to” pay a fee equal to ten per cent, on the amount of 
monthly pension insured.” Rule 60 gave power to 
alter any existing rule by the duly recorded votes of 
a majority of the subscribers. In 1850, exchange 
between India and England beSig then about par, 
rule 33 was repealed, and a new r^le (41) was substi- 
tuted for it, which provided that “incumbents on the 
Fund shall be paid their annuities m India at par, or 
in Europe at the fixed rate of two shilhngs in the 
rupee.” On the 1st July 1876, exchange being ad- 
verse on remittances from India to England, a rule 
was passed, which provided that “incumbents on the 
Fund shall be paid their annuities in India in full, 
and those residing ii? Europe at the rate of exchange , 
fixed for the ofGlcial year by the Secretary of State ; 
annuities already due or hereafter becoming due on 
risks accepted before the 1st July 1876, shall he pay- 
able to incumbents residing in Europe at the fixed 
rate of two shillings to the rupee.” Exchange con- 
tinuing to decline, on the 22nd May 1880, the Society, 
by the votes of 653 against 505 of the subscribers, 
passed the following rule. “Annuities already 
due, or becoming due before the 1st May 1880, on 
risks accepted before the 1st July 1876, shall be pay- 
able to incumbents residing in Europe at the fixed 
rate of two shillings to the rupee . but all other an- 
nuitief due, or becoming due, shall be paid, if to in- 
cumbents in India, in full, and if to incumbents 
residing in Europe, in London, at the market rate of 
exchange.” The plamtiffs were the widow and child- 
ren of F., a member of the society, who was admitted 
as a subscriber for the benefit of his widow in Mo-*- 
vember 1871, for the benefit of Ms son in September 
1873, and for the benefit of his daughter in Novem- 
ber 1874 He commenced to pay an increased sub- 
scription for the benefit of his son in September 1878. 
He was not one of the majority who voted in favour 
of the rule of the 22nd May 1880, though he attend- 
ed the meeting of subscribers. He died on the 26th 
June 1880, having up to that time duly paid Ms sub- 
scription to the Fund. In a suit in which the plain- 
tiffs, who were residing in England, claimed to be 
paid their pensions at the rate of two shillings in the 
rupee, — Meld that P. had no vested interest at the 
time of the passing of the rule of the 22nd May 
1880; that the plaintiffs were, with respect to their 
pensions, hound by th« terms of that rule, which a 
majority of the subscribers had full powers to pass 
so as to affect the nommees of all existing subscri- 
bers, and therefore the suit should be dismissed. 

6o 
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MtrTUAXi BFITOEIT SOCIE’TY — coniimed* 
Buie 41 gave an undue advantage to one class o£ 
subscribers, wbicli was extra mres, and open to coi- 
rection under rule 60 by a majority of the subsciibeis 
Tlie Society being one for tbe equal benefit of all 
subscriber^ even if rule 60 did not give power tt) ad- 
just payments m accordgpce witb tbe ra'ie';o£ ex- 
change, such a power might be implied foi the pui- 
pos€? of continuing the business of the Association. 
EaIiI»1 ^ MacEwek 

[ 1 . L. K., 7 Calc., 1 ; 8 O, l4 B., 577 


2^ Madras Civil Service An- 

nuity Exuid. — Eefund of excess subscriptions. 
Might to —The Madras Civil Service Annuity Fund 
was established m 1825 for the purpose of provid- 
ing annuities to the Cml Servants of the East India 
Company in the Madias Presidency on retiring from 
service Tbe annuities were to be provided for by 
subscriptions of the Civil Servants to that Fund 
to the amount of fpie half and by contributions by 
the East India Company to the extent of the other 
half These contributions were to be received by 
trustees and applied by them to make good the defi- 
ciency uhich was to he supphed hy the Company. It 
appeared that in some instances the trustees of the 
Fund, where an excess of subscriptions had been paid 
hy a subscriber entitled to an annuity beyond the 
half value of the annuity had returned the excess. 
M , a subscriber fiom tbe commencement, had coifcri- 
huted beyond the half value of his annuity ^ Held 
that, although the regulations of the Fund did not 
justify a refund to a subscriber of the amount of his 
subscriptions in excess of the prescribed amount, yet 
that the practice winch had pre\ ailed of refunding 
the contributions in excess, and the acquiescence of 
the East India Company in such practice, precluded 
the Company fi’om disputing the right of the sub- 
scriber to repayment of the surplus of his subscrip- 
tions m excess of the half value of the annuity pay- 
able out of the Fund. Eeld, also, that E having 
become entitled to his annuity in 1852, his right to 
such repayment could not be affected by lules nasscd 
in 1853 prohibiting such refund, although E. re- 
mained a subscriber in 1853. East India Company 
^7, Bobbutson 

[4; W. B., F, 0., 10 ; 7 Moore’s I. A., 861 


HADI BHAEATI. 

Acoeetion — Hew Foemation or 
Alluvial L AND— Ritees oe Chanoe in 

COUESE OE RIYEES. 

[3B.I.. E.,Ap.,116 

ISTAIB, 

See Peincipal and Aoent— Authoeity 
OE Aoents . . . 1 W. B., 56 

[2 W. B., 155, 225 
8 W. B., Act X, 1 
7 W. B., 394: 

HABVA TBOTBE. 

Us historg md incidents, — Grant of 

va mllag$ in mam,— -Alienations by narvadars, 
,r,~‘Bahark'hal%---Gam magmm, — Eai% mag mm, — Ee- 


TTABVA TBISTITBE— 

nenue surrey in a narra milage — Suit by inamdar 
to recover rent as settled by the suroey, — Landlord 
and tenant —The naiva tenuic and its incidents dis- 
cussed and explained The mamdar of the narva 
village of Dakor desiied that the levenue sumy 
'should be introduced into it The usual measure- 
ments and assessments were made, and the Super- 
intendent of the Revenue Suivey, following the 
analogy of the system px’evalent in Government 
villages, held a conference with the narvadais and 
drew up a scheme, to which the narvadars assent- 
ed, for the future management of the village and 
for settlmg the future relations between the nar- 
vadars and the mamdars as lepresentmg the fis- 
cal interests of the Government The narvadars 
agreed to retain their narva tenure along with an 
assessment made upon the principles of the revenue 
survey; and they resigned their right over baharkhali 
lands aliened from the several naiva shares, on the 
understanding that the inamdar was to levy from the 
tenants one fourth of the diffei once belu eon the quit- 
rent actually paid and the lull .issc&'-meiii as ascer- 
tained hy the suiyey. Ibe iiei\.idari» and then ten- 
ants, the actual holders cl the haliaikhah lands hal- 
ing refused to pay this one iouitli, the inamdai sued 
them to recove|r,^3tt^ Or the full a&Be-sment as ascer- 
tained by the e’ot’vevf Meld that the mamdar was 
entitled to recover the One fourth according to the 
scheme, which wa^ Mndmg on the whole body of 
narvadars, even tho%gh the defendant and others, be- 
ing a minoiity, had not assented to the action of the 
majority. The inamclai’s fiscal rights include the 
right to levy the ordinary assessment, except where a 
contract- stands ^^in the way, and he can raise the 
assessment to aTimit which is fair and equitable ac- 
coiding to the custom of the country. As between the 
narvadars and the Government there is nothing 
to prevent the former fiom consenting to the exclu- 
sion of any pait of the village lands from the Con- 
ti act. The severance of such part makes it imme- 
diately subject to full taxation on ordinary principles, 
and any agreement with an mcumbrancei in limit- 
ation of the narvadar^s right to take rent can oper- 
ate only as a ground of action against the narvadars 
themselves ManohaeGanesh Tambekae-i? Chuta- 
BHAi Mithabhai . . I. Ii. B., 8 Bom., 847 

BTATIVE OHBISTIAISrS. 

See Succession Act, s. 331 . 7 Mad,, 121 
. [I. Ii. B,, 2 Mad,, 209 

NATIVE STATE OB FBINCE IN AB- 
IiIANCE. 

See Civil Peocedueb Code, 1882, SS. 

387, 391 (1859, S. 177). 

[2 B. I*. B., A. C., 73 
10 W. B., 886 

NAVIGABLE BIVEE. 

See Fishbby, Riobt op — 

[I, X.. E., 4 Calc,, 63 
W. B„ 1664, 248 
, 16 W. B, ala 

UO.Ii.B-11 
I.L.B.,8Maa.,467 
I.L.E.,llCala,434 



( 4065 ) 


BIOEST OF CASES 


( 4066 ) 


KAVIQABIiE mSrBB-~contmued. 
Be-formation in — 

See Cases undbe Acceetion — New Foe- 
MATioH OF Alluvial Lake —Chubs oe 

ISUANUS IN NATiaABLE UlTEES. 


ISTAWAB l^AZIM OF BElNGAIi DEBTS 
ACT (XVII OF 1873). 

See Supeeintenuence op Hiq-h Coubt 
— Chabtee Act, s. 15— Ciyiu Cases. 

[24: W. B., 311 

'Right of appeal — ^Act XVII of 

1873 was not intended to deprive the Nawab Nazim 
of Moorshedabad of any right of appeal to the High 
Court which he had before it was passed. Nawab 
Nazim op Behgau v, Ambao Begum 

[21 W. E., 59 

2 . Submission of decree of Court as a 

claim to Commissioners — Power of Sigh Court — 
Certain 3 udgment-ci editors were'^held to have com- 
mitted an error of 3 udgment m submitting their 
decree to Commissioners appointed under Act XVII 
of 1873, as if it were a new and unascertained claim. 
Where this was done, and the Commissioneis expiess- 
ed their opinion upon the matter involved (although 
it had already been determined), the High Court 
held that it had no authority to enquire into their 
award Omeao Begum v Commissioners appoint- 
ed UNDER Act XVII op 1873 , 24 W. E., 394 

s. 11. — Agreement for appropriation 

of payments — Contract Act {IX of 1872), $ 60 — 
Suit for rent — So far as the Nawab Nazim^s Debts 
Act is concerned, rent due hy the Nawab is on the 
same footing as any other debt mcuried bj him, and 
before his pioperty can be made liable to satisfy such 
rent debt, the consent of the Governor General m 
Council must hist he obtained to the issue of O'tecu- 
tion. Rookaiinx Bullub Rot v Mule Jamania 
Begum . I. L. E., 9 Oale., 914 : 12 C. L. E., 534 

- — s. 12, — Jurisdiction of Commission^ 

ers, — Parties — The Commissioners apjiomted under 
fhe Nawab Nazim's Debts Act (XVII of 1873) (an 
Act to provide for the liquidation of the debts of the 
Nawab Nazim, and for his piotection fiom legal pro- 
cess), having ascertained and cei tilled that a certain 
zemindari was nizamut property {% e , held by the 
Government for the purpose of upholding the dignity 
of the Nawab Nazim for the time being), the fact 
that this property had, before the passing of the Act, 
been conveyed hy the Nawab Nazim to his son, did 
not deprive the Commissioners of 3 uiisdiction to deal 
with the question The plain language of section 12 
of the Act IS not controlled hy any words m the pre- 
amble. A suit brought hy a* claimant against the 
Government and the grantee to recovei the property, 
without the Nawab Nazim having been 3 omed as 
a party, could not proceed. Ombao Begum u Gov- 
ernment OP India 

[I. L. E., 9 Calc., 704 : 12 C. L. E., 595 
L E., 10 I. A , 39 


3S-A-WAB OF CAEITATIC’S SlCT, XXX 

OF 1858. 

» • « 

Claims against Nawab — Onus of 

proof. — ^Act XXX of 1858 of the Legislative Council 
of* India for the administration of the estate and pay-» 
«f the debts of the late Nawab of the Carnatic, 
emjJoweied the Supreml Court at Madras to investi- 
gate in a summary manner claims against the I^awab's 
estate. Meld that the provisions of the Act not only 
limited the extraordinary remedy which it gave to 
certain defined classes of debt, hut threw upon a 
claimant more than the ordinal y burden of proof by 
compelling the holder of any written acknowledg- 
ment, or security, to prove the actual consideration 
given for it and upon those claiming the price of the 
goods dehvered, proof of the fair and actual value of 
such goods. Ghoodum Moobtazah Khan n. Gov- 
eenment . , ,9 Moore’s I* A., 456 

ITAWAB OF SUEAT. • 

Act XVIII of » 1848 — Sanction of 

Qouernment to bring smi — The permission of Gov- 
ernment in 1858 to the Agent for the Governor of 
Bombay at Surat to pay certam moneys of the widow 
of the late Nawab of Surat to whomsoever a certifi- 
cate of heirship to her might be granted hy the Civil 
Court IS not a sufficient authoiity under Act XVIII 
oi 1848 for the institution against her grand- 
daughters of a general civil suit undei Regulation IV 
of 1827 or Act VIII of 1859 Nor does permission 
given in 1871 to institute a suit authorise the conti- 
nuation of a suit instituted in 1869 AjmuiJDin 
Khan v, Ziaunnissa Bbgam , 12 Bom., 156 

Admimstration of private estate 

of— 

See Appeal to Pbivy Council— Cases 
IN which Appeal lies — Appealable 
Ordebs , . 5 Moore’s I. A., 499 

3VA2IE. 

X. GuSLvdiSLJi.— Minors Act, XX of 

1864 — Som, Civil Courts Acts, XIV of 1869 and X 
of 1876). — Officer of Government — Civil Procedure 
Code, 1877, s 456 — The Nazii of a Civil Court, who 
is appointed guardian of the estate of a minor undgr 
Act XX of 1864, is not an officer of Government 
within the meaning of section 32 of Act XIV of 1869 
as amended by section 15 of Act X of 1876 An of- 
ficer of Government, in order to come ^thin those 
enactments, must be a party to a suit m his official 
capacity A Subordinate Judge who, under section 
456 of the Civil Procedure Code (Act X) of 1877, as 
amended by section 73 of Act XII of 1879, appoints 
the Nazir or any other officer of his Court to act as 
guardian of a minor plaintiff or defendant in a suit in 
his Court, has no 3 uri 8 diction to hear it and pass 
a decree against that officer as guardian ad litem of 
the minor. TrimbaJc Nimha^i v SJiivrav^, LL R ,4 
Bom , 642, note, followed. Mohan Ishwar v Haku 
Rjtpa . * . * . I. Ii. E., 4 Bom., 638 

2. Liability of Avoidance 

of responsibility — A Nazir is the head of an important 
deDartmeut, and must he solely responsible for the 

6 o2 
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KAZIB.— -Inability of TSoziv—contimeA, 

^truth of wljat be reports or adnnts. He cannot be 
permitted to avoid responsibility by urging that bis 
moburrir deceived bim. Queen 73 , Toeuzzae Ali 

[7 W. B., Cr.5 109 

3 , Attachment' 

froferiy in execution of decree^ — JS'ailure to return 
yr openly attached m satisfaction of decree, — Beng, 
Act V of 1863, ss 4:^ 8 —In a suit brought against 
the plaintiff in the Collector’s Court for arrears of 
rent, a decree was obtained, and a warrant was issued 
for the attachment of certain moveable property 
belonging to the plaintiff The warrant was ad^ess- 
ed to the IJTazir of the Collector’s Court, and was by 
him delivered to one of the registered peons of the 
Court f or'execution. The peon reported to the Nazir 
that be had attached the proper%in question, and 
had placed it in charge of certain persons, whose 
receipt for it he produced and filed. Subsequently, 
the plaintiff paid the S-mount of the decree into Court 
and an order was made releasing his property from 
the attachment. A peon was sent to restore the pro- 
perty t^the plaintiff, but the persons m whose charge 
it was said to have been left alleged that they had 
never taken possession of the property, and the peon 
was unable to restore the property to the plaintiff. 
In a suit brought by the plaintiff against the Nazir 
to recover the property or its value— that tl^e 
Nazir was not liable, Bengal Act “V of 1863 having 
altered the relation which formerly existed between 
the Nazir and the peons of the Eevenue Courts, 
and "put them in the position of paid servants of 
Government. Kaeeb Coomab Chateebjeb ©. Sin- 
DHESSUB MuNDUE 

[11 B. L. E., 266 ; 19 W. B., 386 

4 . — Warrant of arrest 

of judgment-debtor — Bscape of debtor^ — Negli- 
gence, — ^The plaintiff sued out a warrant for the 
arrest of his judgment-debtor on the 4th December 

1876. The warrant was lodged with the Nazir on 
the 16th December, and was to be in force tiU the 
4th January 1877. On the 22nd December 1876, 
the Nazir was informed that the jndgment^dehtor 
was already in the civil jail under a writ of execution 
issued by another creditor. The Nazir then returned 
the warrant to the Subordinate Judge who had 
issued it. On the 29th December the Subordinate 
Judge again sent it to the Nazir’s office, where it was 
duly received by the Nazir’s karkun (defendant No. 
2) This fact was not reported by the karknn to 
the Nazir (defendant No. 1) until the 4th January 

1877. On the 1st January 1877 the judgment- 
debtor’s debt was paid by Government, and he was 
released in honour of Her Majesty’s assumption of 
the title of Empress of India, The judgment-debtor 
thereupon left the distiict, and could not be found, 
and the plaintiff’s warrant remained unexecuted. 
The plaintiff^ sued the Nazir and his karkun for 
allowing has judgment-debtor to escape. Meld that 
the Nazu" ought not to have sent the warrant back to 
the Subordinate Judge, and that there was no neces- 
sity for a fresh order on it uhtd the time which ^it 
had to run had expired, Seld, further, that if the 
Nazir forgot the existence of this unexecuted warrant 
on the 1st Januai^ 1877, and thus allowed the debtor 


INAZIB,— Liability of TSmiv—conUnued, 

to be released from the former process, when he 
ought to have been re-arrested under the plaintiff’s 
warrant, there was actual negligence on his part, 
making him liable in damages to the plaintiff. 
Qwere , — Whether or not the Nazir could have been 
made responsible for the neghgence of the karkun, 
who was not his servant, hut the servant of and paid 
by Government and appointed by the District Judge, 
if the warrant had been lodged with the karknn m 
the first instance, and that fact had never been com- 
municated to the Nazir, and if he had never known 
of the existence of the warrant. Kastubohanb «. 
Eatji Sabashiy . I- L, B., 4 Bom., 65 

5 , - — - — - Misrepresentation 

of solvency of surety by witness to surety-bond — 
The plaintiff held a money-decree against M., who 
was arrested in execution of it. On being brought 
to the Court, however, M applied for his discharge 
as an insolvent under section 273 of the Civil Pro- 
dure Code (Act VIII of 1859). He was released op 
the security of G,, who executed a bond for the 
appearance of M. at the inquiry into his insolvency. 
The defendant attested the bond, and wrote in the 
attestation that <?. was a solvent person. In con- 
sequence of the non-appearance of M , the plaintiff 
sought to execute his decree against the surety 0., 
who, on his arrest, also applied for his discharge on 
the ground of his insolvency, and was discharged 
after inquiry. The plaintiff thereupon sued the 
defendant for the amount of his decree and cost of 
execution, on the ground of his representation in the 
attestation that G, was solvent. Queere , — Whether 
the Nazir was ha^e to the plaintiff for negligence in 
not taking a proper surety. Nago Mahabev v, 
Nabayan Eamohandea , I. L. B., 4 Bom., 465 

3 , — Hazir of Small Catise Court, 

■ — Bower tQt receive plaints, — A Nazir ot a Court of 
Small Causes is not authorised to receive plaints. 
Baj Chunbbb Goeb V. Joooae Gope 

[18 W. B., 172 

Misappropriation by— 

See SuBEPX — L iability op Sueety. 

[9 B. L. B., Ap., 26 

OTIOESSITY FOB ALIEN*ATIOH. 

See Cases undee Hindu Law— Alien- 
ation — Alienation by Widow — ^What 

CONSTITUTES NECESSITY. 

See Cases undeb Hindu Law— Endow- 
ment— Alienation OP ENDOWED Pbo- 
PEBTY. 

See Cases undeb Onus Pbobandi--^ 
Hindu Law— Alienation. 

ISTEGLiaEKOR 

See Bill op Ladino. 

" [13 B. L. B., 394 

4 Bom., O. 0., 169 
' 5 Bom., O. C,, 113 

- 24 W. B., 74 

L L. B.. 10 Calc*. 489 
e Mad., 353 
10 Bom., 60 
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NEGIiIGEWCE— 

See Calcutta MuificiPAL Act, 4863, 
S. 161 . . .8 B. E. 433 

See Calcutta Mubicital Act, 1863, 

0 226 . . . 8 B. L. B., 265 

See Caebiees • I, E, B., 6 Gala, 227 
[21Sr.W.,^37 
3 isr. W„ 195 
22 W. B., 39 

See Culpable Homicide. 

[I. E. B., 1 Mad., 224 
E E. B., 4 Calc., 764, 815 

6 N. W., 38 

7 Mad., 119 

I. E. B., 2 All., 766 

I. E. B., 3 AU., 597, 776 
I. E. B., 6 All., 248 

See Landlobd and Tenant— Damaoe 
TO Pbbmises let. 

[3 B. E. B„ A. C., 277 
5 B. E. B., 401 

See Railway Company. 

[4 B. E. B., O. C., 97 
14 B. L. B., 1 

• Bourke, O. O., 39 

I. E., B., 3 Bodo., 96, 109, 120 

See Zemindab, Duty op— 

[14 B. E. B., 209 

Bequisites for action for neg- 
ligence. — Act contrary to law. — To sustaia an 
action for negligence, there must he an ohhgation on 
the part of the defendant to use care, and a breach 
of that obligation to the plaintiffs injhry is an act 
contrary to law. Stami Bayudu 'o. Subeamania 
Mudali .... .2 Mad., 158 

2. Bending goods by railway 

company. — Carrier — Duty of persons sending 
goods of a dangerous nature.^ J!foiioe. — Act XVIII 
of 1864j s. 15* — Action for com^ensattonfor destruc-^ 
tion of hfe.'^Meld (Peabson, J , dissenting) that a 
person who sends an article of a dangerous and explo- 
sive nature to a railway company«to he carried by such 
company, without notifying to the servants of the 
company the dangerous nature of the article, is 
liable for the consequences of an explosion, whether 
it occurs m a manner which he could not have fore- 
seen as probable or not. Seld also (Peabson, 
dissenting), that such a person is liable for the con- 
sequences of an explosion occurring in a manner 
which he could not have foreseen, if he omits to take 
reasonable precautions to preclude the risk of explo- 
sion. Lyell t>. Ganq-a Dai . I. E, B., 1 AH, 60 

3 . — Hire of boats.— — Zt- 

abxliiy of 'bailee — A contracted with JB for the hire 
of certam cargo boats While being towed by a 
steamer wbich A. had chartered according to agree- 
ment the boats sustained greal^ damage by reason of 
gross negligence on the part of <7. whom A. had 
placed in charge, ^ffeZiTthat A, must be held respon- 
sible to B. for the negligence of 0. Gbbbsh 
Chundeb Banneejeb t?. Collins . 2 Hyde, 79 


HHGEIGHH CH — continued. 

4 ^ Bailway 'bompamy*— 

to persons travelling — ^The plaintiff was a passenger 
travelling on the defendants’ railway, 'End lecaived 
severe injuries from a fall which he experienced in 
sjiepping upon the platform when the tram stopped. 
bdi that the Railway Company was guilty of neg^ 
li^nce in not keeping the station properly lighted, 
m allowing the tram & overshoot the station, and in 
not warnmg the plaintiff against ahghtiag, also 
that the injuries sustained by the plaintiff were 
caused by the negligence ^n question, and that the 
plaintiff did not by his own want of care contribute 
to the accident. Woodb:ousb v. Calcutta .and 
South Eastern Railway Combany 

[9 W. B., 73 

6. Penal Code, s. 289.— 

genee with respect to animals — To sustain a charge 
under section 289 of the Penal Code there should be 
evidence not only of negligence, but also that such 
negligence would probably l«?hd to danger to human 
life or of grievous hurt. Anonitmous 

[3 Mad., Ap., 33 

6. — — - long negligently 

tied up in bazar, — The High Court refused to mtei- 
fere with an order passed under section 289 of the 
Penal Code by a Magistrate fining the owner of <2 

► pony which had been tied negligently, which was 
running about loose m a crowded bazar, and there- 
by endangering the lives and hmhs of persons, tSiat 
section referring not only to savage animals but to • 
any animal. Queen v. Chand Manal 

[19 W. B., Or., 1 

7, ___ Penal Code, s. 286. — Heghgent 

dealing mth explosive — Irohahle danger to human 
life. — loaded gun left in open place — C. havmg re- 
turned to his house after dawn from watchmg his 
crops at night with a loaded gun, and finding his 
house-door locked, placed the gun, loaded, with the 
hammer down on the cap, on a cot outside his house 
and went for a short time to a neighbouring house, 
A , the child of a neighbour, four years old, was killed 
by the gun exploding. C. was convicted undei section 
286 of the Penal Code for negligently omitting 
to take order with the gun sufficient to guard against 
probable danger to human life. DCeld tha^ the 
conviction was bad in law, Queen-Empebss v. 
Chenchu&adu . . I. E. B., 8 Mad., 421 

HHGOTIABEH HSrSTBUMSHTS, StXM- 

MABY PBOCHDTJEE OH— 

Act Y of 1866, the Act mentioned in the following 
cases, was repealed and its provisions re-enacted m 
the Civil Procedure Code. See Civil Procedure Code' 
1882, ss. 632,538. 

Betiim of summons,— 

dure — In a suit under Act Y of 1866, the summons 
should be returned in the usual way, and after the 
expiration of the required time, an older of the Court 
or a decree should be obtained Sohilleb v. 
Mabeeb , . .1 Ind. Jut., H. S., 283 
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HEGOTIABIiE mSTBtJHEOTS, SUM- 

MABX 3?pROeEDXJBE 

Tim© to obtain leave to de- 

tQnd.—Aci^ r of me, $, a,— Although Act V of 
1806, sections, only gives the defendant seven days to 
get leave to come in and defend an action on a hill, 
note, <&:c , the Court must be satisfied before grcgpiting 
a decree that the defendant- has had a full oppor- 
tunity to obtain leave to defend. Oeob v Pabmeb 
^ [1 IncL Jur., m S., 395 

3. jExtension of time 

for ap’pearanoe — Juris6>^ction. — Where, m a suit 
under Act V of 1866, the defendant is at such a dis- 
tance as would make it impossible for him to put in 
an appearance within the seven days allowed by the 
Act, the Court will stay execution for a time long 
enough to^^allow him to appear Suits cannot be 
brought under tins Act against persons resident out 
of the jurisdiction. Chaitdbakant Box u Pogosb 
[ 3 B. Ii. B., O. a, 83 

r 

4 ;, Leave to appear and defend. 

— FracUoe^ — Costs — The Court will give leave to a 
defendant to appear and defend in suits under Act V 
of 1866, where he shows a detence appaieiitly real; 
but where there is a doubt as to the honafides of the 
defence, payment of money into Court will be ordered, 
ior security dnecfced to be given The Court has, in 
giving leave to defend, a disci etion to order security^ 
for costs, not only wheie it doubts^ the hona fides 
of the defence, but also if it considers the mattei of 
defence laised is unnecessary, though allowable. If 
the plaintiff has not been heaid at fiist against the 
defendant’s application, the Court will always allow 
him to come in aftei wauls and show that the leave i 
ought not to have been granted, or, if granted at 
aU, in more stringent terms. VonIiINtxg-x u. Na- 
BAYAN Sing- . , . 6 B. L. B., Ap., 64 

5 . Leave to defend.*— In an action 

on a promissory note under this Act the defendant 
was allowed to come in and defend after the plaintiff 
had obtained a decree , the decree was set aside and 
written statements ordered Joseph v Solano 

[9 B. L. B., 441 : 18 W. B., 424 

6, ITotarial protest.— JEaedewce of 

duhomir — Sundi, — Bill of exchange , — ^A notarial 
protest of any hill of exchange noted at any time 
after the passing of Act Y of 1866 is pnmd facie 
evidence that the bill has been dishonoured under 
section 13 of that Act, although the sections relating 
to summary pro(?edure on hills of exchange did not 
come mto operation till May 1st, 1866 A hundi, 
which contains a direction on sufficient consideiation 
to the drawee, and accepted by him, is within the 
terms of the Act, and such a document is assignable 
without any regular toim of endorsement, if sufficient 
cause appears m the handwriting of an endoiser to 
indicate an intention to assign it East India Bank 
u. Khojah Vttllie Goowany 

[1 iHd. Jiir„ S., 247 

7» - — -Decree. — Bighf of plaintiff smng 

under the Act , — Under the summary procedure on 
Bills of Exclmnge Act (V of 1866) the plaintiff is en^ 


NEGOTIABLE INSTBUMENTS, StTM- 

MABY PBOCEDTJBE ON.— Decree— 

continued* 

titled to claim by his summons and obtain by his 
deciee whatevoi sum, pimcipal and interest, is, on the 
legal construction of the instrument, demandable 
De|od2A V* Ban&aian , . 0 Mad., 257 

S, Promissory note 

— Consideration, — Emdence — In a suit under the 
Bills of Exchange Act to recover Bl,200 on a pro- 
missory note the Court gave a decree for B700 only, 
that being shown to have been tbe full consideration 
received for the note. Bamlal Mookeejee «. 
Haean Chandea Ehae 

[8 B. L. B., O. C., 130 ; 12 W. B., O. O., 9 

9, — Promissory note 

— Endorsement strucTc out — JEvidence* — A plaint was 
presented undei Act V of 1866 by the endoi sees of a 
proinissoiy note endoi sed as follows. “Beceived 
from the Chartered Meicantile Bank — J M Beid, 
Agent The note had not been paid when presented, 
and the endoi sement was stiuck out Admission of 
the plaint was lefiised, unless evidence was given 
that the note had been paid, and to explain why the 
endorsement was struck out. As undei Act Y ef 
1866 evidence could not he received, the plaint was 
not admitted. Chaeteeed Meeoantilb Bank « 
Seoonde , . . 3 B. L. B., O. O., 146 

10, Suit on promissory note 

payable by instalments. — VYheie a promissoiy 
note is payable by instalments, and contains a stipu- 
lation that, on default in payment of the fii st instal- 
ment, the w*liole antount is to become clue, a suit to 
lecover the whole amount on default made m payment 
of the first mstalment cannot be bi ought under Act Y 
of 1866. Bemeby V. Shillinoeoed 

[I.L B., 1 Calc., 130 

11 , Costs. — Suit under B500, — Jm is~ 

diction of Small Cause Court — In an undefended 
suit bi ought under Act Y of 1866 on a promissory 
note foi B342, there was nothing in the petition to 
show that the suit could not have been hi ought in 
the Small Cause Court, the High Com t gave a decree 
for amount of note and costs. Duee v Fishee 

£8 B» L. B., Ap., 10 

NEGOTIABLE INSTRUMENTS ACT 

(XXVI OF 1881). 

ss. 35, 43. 

See Majoeity, Aoe oe— 

[I. L, B., 7 AIL, 490 

s. 61. 

See Hundi — Endorsement 

[I. L. B., 11 Calc., 344 

r 

ss. 93, 94, 98^ 

See Hundi— Notice oe Dishonoue 

[L L. B., e AIL, 78 



{ 4073 ) 


DIGEST OF CASES. 


( 4074 ) 


ISTEPHEW. 

See HiifDTT Law— Inheeitakoe— Special 
HeIBS— M AJDES — N EPHE w. 

[I. Ii. B., 2 Gale., 379 

3 Agra, 101, 143, 188 
9 W B., 463 
15 W. B., JO 
6 B. L. B., 303 

KEW TEIAIi. 

See Cases eedee Small Cattse Cotiet, 
Hopfssil— Peacpioe akd Pbooeluee 
—New Teials. 

See Saiall Cattse Cottet, Peesibency 
Towns — Peaotice and PEooEDtrLB— 
New Teials 

■ m criminal case. 

See Ceiminal PEOCELtTEB Code, 1882, 
S. 37G (1872, s 288) 

[I. Jj. B., 1 Bom., 639 

See Ebtision— Ceiminal Cases— Sen- 
tences . B. Ii. B., Sup. VoL, 488 

See Revision— CeimInae Cases— Re- 
tbial , . . 24 W. B., 24 

• I. L. B., 1 Gale., 282 

I. Ii, B., 2 Calc., 405 

INEXT OF BOT, CBEBITOB OF— 

See Cases endee Peobate — Opposition 
TO AND Revocation of Geant 

3NEXT OF BIB, LIABILITY OF 
SHABE OF, FOE BAJIBEIX DEBT, 

See Administeation. 

[I. Ii. B., 2 Bom., 75 

BEXT OF BIB, FtTRCHASEB 
FBOM— 

See Peobate — Opposition to and Revo- 
cation OP Geant 

[I, D. B., 4 Calc., 360 

BOB-ACCEPTABCE. 

See CoNTEACT— CONSTE trCTION OP CON- 
TEACT8 . . 2 B L. B., O. C , 154 

[8 B. L. B., O. C., 103 

BOB-APPEABABCE, EFFECT OF— 

See Cases ttndbe Appeal — Depaelt in 
Appeabance. 

See Cases endeb Appeal— Ex paete 
Oases. 

See Cases endee Civil Peoobdeee 

Code, 1882, ss. 98, 99 (1859, s. 110). 

See Oases endbb Civil Peocedeee 

Code, 1882, s. 100 (1859, s. 111). 

See Cases endee Civil Peocedeee 

Code, 1882, sa 102, 103. 

See Cases endee Civil Peocedeee 

Code, 1882, s. 108 (1869, s. 119), 


BOB-APPFABABCE, EFFECT OF— co^- 

timed, ^ , 

See Cases endee Civil Peocedeee 
Code, 1882, s 158 (1859, s.'' 148), • " 

See Cases endee Civil Peocedeee 
Code, 1882, s 177. 

7 * See Civil Pj^cedeee Code, 1882, s 249 
(1859, s. 217) . 5 B. L. B., Ap., 65 

See Complaint— Dismissal op Com- 
plaint— Eppect OP Dismissal. 

« [4 Mad., Ap., 8 

6 Mad., Ap , 8 
I. L. B., 6 Calc., 528 

See Cases endee Complaint— Dismissal 
OP Complaint— Geoend pob Dismissal. 

See Insolvent Act, s. 86. 

[8 B, I*. B., Ap., 57 

7 C. D. B., 378 

BOB-DFXiIVERY. • 

See Bailment . i B. Xi. B., O. C., 68 
See Cases endee Conteact. 

See Conteact Act, s 39. * 

[I. Ii. B., 4 Calc., 252 
1 Mad., 162 

See Conteact Act, s. 61. ** 

' , [I. D. B., 4 Calc., 252 

BOB-JOIBDEE. 

See Paeties— Addition op Paetles— 
Plaintipps . 1. 1. B., 1 All."^ 453 

BOB-PAYMEBT OF BEBT. 

See Cases endee Landloed and Tenant 
—Payment op Rent — JSon-Payment. 

BOBTH-WFST PBOVIBCBS LABD 
BEYBBUE ACT (XIX OF 1873). 

^ See Cases endee Jeeisdiction op Civil 
C oEET — R ent and Revenee Suits, K - 
W P. 

See Res Jedioata— Competent Coebt — 
Revenee Couets 

[I. L. B., 7 AIL, 224 

s. 3. 

See Jeeisdiction op Civil Coeet — 
Bent and Revenue Suits, JST -W. P. 

[I Ii. B., 6 AIL, 578 
I L. B., 8 All, 562 

See X -W. P. Rent Acts, s 94 

[I. E. B , 1 AU„ 512 

See Sale pob Aeeeaes op Revenue — 
Settinc* aside Sale— Ieeegelaeity 

[I. L. B., 1 All., 400 

SS. 43, 83, & 241. — Vendor and 

jpurvliaser — Agreement — J'%r%sd%etion of Oivtl 
vourf — Cause of action, — Assessment of revenue, 
— The purchaser of a certain estate paying revenue 
to Government agreed with the vendois, shortly after 
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ISrOETH-WEST PEOVmCES IiATTO 

KErmimM act {XIX of 1873 )- co »- 

timed, 

— ss, 43, 83, 55 241— cow^tJweetZ. 

the sale, that they should retain a certain portion of 
such estate free of rent, and that he would pay the 
revenue payable m respect of such portion. Ir 1853, 
in a suit by the vendors against the purchaser tC en* 
force this agreement, the Sudder Court held that the 
revenue payable in respect of such portion of the 
estate was payable by the purchaser. In 1875, on a 
fresh settlement of therestate, the representatives in 
title of the purchaser applied to the settlement officer 
to settle such portion of the estate with the represent- 
ative in title of the vendors. The settlement officer 
refused this application, but it was subsequently 
allowed by the superior revenue authorities. The 
represenfetive in title of the vendors then sued the 
representatives in title of the purchaser in the Civil 
Court, claiming that he might, m accordance with 
the agreement hetw^n the vendors and the pur- 
chaser, he exempted irom paying revenue in respect 
of such poition, as against the defendants, without 
any injury to the Government that the defendants 
might be ordered to pay as heretofore such revenue : 
and that the defendants might be ordered never to 
claim or demand from him any revenue they might 
be compelled to pay in respect of such portion.” 
JECeld per Spais’KIE, J, that, assuming that the 
agreement between the vendors ^d the purchaser 
wjas enfoi ceahle, the act of the defendants in movmg 
the settlement officer to settle such portion of the 
estate with the plaintiff gave the plaintiff a cause of 
action. Also that, the object of the plaintiff^s suit 
being to obtain a declaration that, as between him 
and the defendants, the latter were hound to pay 
revenue m respect of such portion, the suit was not 
haned by clause (5), section 241 of Act XIX of 1873. 
Also that, although the levenue authorities might 
regard the decision of the Sudder Court as binding 
on the parties then before the Couit, for the currency 
of the then settlement, that decision, that settlement 
having expired, and section 83 of Act XIX of 3,873 
having come into force, could not control the power 
of the revenue authorities to settle the land in ques- 
tion with the plaintiff who was its propiietor. Meld 
per OuDEiBLD, J ^ that, with refeience to sections 
43 and 83 of Act XIX of 1873, the Civil Courts 
could not relieve the plaintiff of his liability to pay 
revenue Meld by the Court that, in the absence of 
proof that the agreement by the purchaser was in- 
tended to extend beyond the period of the settlement 
then current, and that it was binding upon his repre- 
sentatives m title, the plaintiff could not obtain the 
declaration which he sought. Hiea Lal v Ganbsh: 
Fsasad . . . L I,. E., 2 AU., 415 

• ss. 63, 64. 

See JuEisnicojioiT Q| Civil. Coitbt-*- 
Eent and Revenue Suits, N.-W, P. 

[I.I.. E.,6A11., 678 
ss. 62, 91, 94, 241. 

See JUEISDIOTION Oaf ClVIE COUB®— ^ 
Rent and Revenue Suits, K -W. P, 
CI.Xi.E.,1 AIU619 


HOETH-WEST PEOVIKCES LAHB 
PEVEJSfUE ACT (XIX OF 1873)-eoM. 

tinned 

s. 66. 

See JUEISDICTION OE CiVII. COUET—- 

Rent and Revenue Suits, N.-W. P 
" [I.Ii.E.,1 An.,373 

I. Ii. E„ 2 AIL, 49 

8. 79. 

See Gbant — Powee to Gbant. 

[1 Ii. B., 2 All., 645, 732 

See JUBISDICTION OB CiyiE CoUBT— 

Rent and Revenue Suits, N -W. P. 

[I. Ii. E., 2 All., 646, 732 

8. 91. 

See Custom . I. Xj. B., 8 AH,, 434 
s. 108. 

See Pabtition— Right to Pabtition. 

[1. Ii. E.,3 AU.,400 

ss. U2, 113. 

See JuBiSDiCTioN oe Civil Coubt— • 
Rent and Revenue Suits, N -W, P. 

[I. Ii. E., 7 All., 894 

ss. 118, 114. 

See Abeeal— -Nobth-Westebn Pbovinces 
Acts . . I. Ii. B., 2 All, 619 

See Res Judioata— Competent Coubt— 
Revenue Coubts. 

[I. Ii. K., 2 All, 839 
€ f I. Ii. B., 6 All., 280 

- — — procedure. — Inqmry into o5- 

jections raising questions of title — When a Collector 
or Assistant Collector has determined to enquire 
into objections raising questions of title preferred 
under section 113 of the N.-W. P. Land Revenue 
Act, 1873, his proceeding thereupon must he conducted 
as an original suit in a Civil Court. Ranjit SinGH 
u. Ilahi Baksh . . I. Ii. B., 6 AIL, 520 

S.125. 

See Co-SHABEES— C ultivation ob Joint 
Pbopbbty . 1. Xi. B., 3 AH., 818 

[X,Xi. B., 4 AIL, 615 

s. 135, 

See JUBISDICTION OB ClVIL COUET— 

Revenue Coubts— Pabtition. 

[7 N.’W*.,346 

s. 146. 

See Sale bob Abbeaes ob Revenue— 
Salb-pbooebds . I Ii. B., 6 AIL, 112 

— s. 188. 

See Pbe-bm:ption— Right ob Pbe-emb- , 
TION . . I. Ii. B.,1A1L,277 

- — s. 196. 

See Lunatio . I. Ii. R., 1 AH., 476 
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KOETH-WUST DEOVIWCES T.ATim 
EEVEmiE ACT (XTX OP 187S)— 

tinned. 


— Bs. 194, 195 (Act VIII of 1879, 
B. 20). 

See Court os Waeds. 

[I. Ii. R., 7 AH, 687 

— s. 205. 

See OUAEDIAIf— OlSOTTAEIPIED PeOPEIE- 
toes . I, L. B., 5 All., 264, 487 

— ss. 220, 231. 

See N -W. P, Bent Acts, s. 1. 

[L Ii, B., 6 All., 170 

— s. 24L 

See JlTEISDICTION OP CiVIIi COFET— 

Bent and Bevenue Suits, N -W. P. 

[1. Ii. B., 1 AIL, 613 
I. Ii. R., 2 AIL, 645, 732 
1. 1. B., 3 AIL, 191, 367 
I Ii. B„ 6 AIL, 578 
I. Ii. B., 7 AiL, 140, 447, 464 
1. 1. B., 8 AIL, 652 

— (VIII of 1879), a, 20, 

See CouET op Waeds. 

[I. Ii. B.,fAlL, 687 


ISrOBTH-VTEST PBOVIN'OES MUKI- 
CIFAL IMPBOVEMEKTS ACT (VI 
OP 1868), s, 12. 

See K.-W. P, ano Ofoh Municipalities 
Act, 1883, ss. 69, 71. 

[I. Ii. B., 8 AU., 677 

JN-OBTH-WESTEEH PBOVIlSrCES AHD 
OUBH MXJlSriOIPALITIES ACT (XV 
OP 1873). ' 

■ SB. 27, 32, 38. 

See Bioht op Suit — Obsteuction to 
Public Hiq-hwat. 

[I. I. B., 1 AIL, 557 


— SB. 28, 43, 

See Appellate Couet — Objection taken 
POE piest time on Appeal— Special 
Cases— Notice op Suit. 

LII*. B.,1A11.,269 


Suit against Looal Govern^ 

ment, — Koiice Where, in a suit against a 

Municipal Committee, the Magistrate of the District 
was impleaded as representing the Local Govern- 
ment, the Court refused to allow the plea that 
the Local Government had not been made a party to 
the suit in accoi dance with the provisions of section 
28 of Act XV of 1873. The notice previous to suing 
a Municipal Committee for a th|ng done by them 
under that Act required by section 43 of the Act is 
only necessary where compensation is claimed for 
the thing done. M unioipal Committee op Moeab- 
ABAD Chatbi Singh , 1. 1. B., 1 AIL, 269 


ETOBTH-WESTEBU PBOVIlSrCEB AITO 
OUDH MITHICIPAIilTlES ACT (XV 
OP 1873) — continued* 

s. 38. 

See Public Boad . 1 . 1 ,. B., 7 AIL, 362 


B, 43. 


See Limitation Act, 1877, s. 22. 

[I. I. B., 2 All?, 296 

— Suit against Committee for 

declaration of right—ntg^t of smt-^Semhle,— 
Section 43 of Act XV of 1873 contemplates suits in 
which relief of a pecuniary character is claimed for 
some act done under that Act by a Committee, or any 
o± their officers, or any other person acting under their 
direction, and for which damages can be recovered 
from them personally, and not a suit against a Com- 
mittee for a declaration of the plaintiff’s right to 
reconstruct a building which has been demolished hv 
the order of such Committee #nd for compensation 
tor such demohshment, Manni Kasaunuhan « 

Ceooke , , , . r. I. B., 2 All., 296 

2. — — Suit against Municipal 

Lommittee,^Claim for a declaration of 
Limitation Act {XV of 18? 7). art 120^ Cause of 
Ihe lessee of certain land belonging to the 
plaintiffs, sitaate within the limits of a Municipality, 
Mimicipal Committee for permission 
to establish a market on such land, and such permis- 
sion was refused by the Committee on the 26th 
November 1878. Meanwhile, the plaintiffs, on bi^half 
of the lessee and on their own behalf as proprietors 
of such land, applied to the Committee^ fHoTh 
permission, sending sncli application by post No 
ortes were passed by tbe Committee on such an- 
plication because it had come by post On the isfli 
April 1879 the plaintiffs sued tlm CommittL for a 
declamtion of their nght to estabhsh a market on 
injunction restraining 
the Collector as President of the Committee from 
mterfermg with their so doing The cause of action 
alleged was the refusal of the Committee of fba 
26th November 1878. Held by Sipaet C j on 
the question whether such suit was baned bv^the 
provisions of section 43 of Act XV of 1873 not 
having been bi ought within three months next after 
the date of the alleged cause of action, that it was 
not so barred, inasmuch as the provisions of that 
section were only applicable to suits brought against 
a Committee for something done under that Act in 
which compensation was clMmed, and Sot to those in 
which compensation was pot claimed; and that there- 


of that scctiop,Tut 

XV of 1877. Also, that the rejection of the Ws 
appUcatioa gave the plamiiffs a cause of actioras 
there was prmty b|||een them and the lessee: and 
that, as there wasWthing in the Municipal rules 
prohihifang the presentation of an application by post 
the apphcaton of the plaintiffs should not have been 
rejectef JTeM by Dpthoii, J., that the suit of 
the plmntiffs TOs governed by the provisions of sec- 
tion 43 ^ Act XV of 1873, and was therefore beyond 
time. Mnmmpal Committee of Mo, adahad v CaL 
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ITOETH-'WESTBEN PEOVOTCES AMU 
OUDE: -MTTMICIPALITrBS ACT (XV 

OP 1873) — continued, 

• — 2 — . s. 43 — continued, 

in Singh, I- ^ ^ > Manm Kasamdhan 

V V C? oolce, X, L, B, 2 All , 296, and Chmder SiMur 
Sunday adhga v Obhog Churn Bagchi, I 
6 Calc , 8, referred to BaiiT Mohan Sinoh v t)on- 
IiEOTQJl OE AliIiAHABAH . I. Xj, R., 4 AIL, 102 

JB^eld by tbe Full Bench (reversing the decision of 
PHTHOIT, J > and affiiming that of Sthaht, C. J) 
that such suit was not barred by limitation under the 
provisions of section 43 of Act XV of 1873, because 
it had not been bi ought within three months after 
the date of the alleged cause of action, inasmuch 
as the provisions ot that section were only applicable 
to suits hiought against a Committee foi something 
done undei the Act m which compensation was 
claimed, and not to those in which compensation was 
not claimed Seld also by the Full Bench (confirm- 
ing the decision of St'jabt, C J ), that the letusal of 
the Municipal Committee to allow the plaintiffs’ 
lessee to establish the market gave them a cause 
of action, Biej Mohan Sinq-h ® CoiiLbctob oe 
AiiLAHABAD • - . I, L, B., 4 AH., 339 

(XV of 1883) ss. 69, 71.— 

Municipal rules --'Inf ring ement of ^rules —'Prose- 
cutions — N -TP' jP Govermnent XSotification Ifo, 
866, dated the 3^ d Nouember A^69 — Buie V2, 
Jtegahig <?/— Municipal Boards and Magistrates 
should see that before prosecutions are instituted 
undei the municipal rules, care is taken that the 
reguiremonts of section b9 of Act XV of 1883 (M -W 
P and Oudh Municipalities Act) aie satisfied A 
District Magistrate^, who was also Chairman of a 
Municipal Board, having information that a certain 
r person had evaded the payment ot octroi duty, direct- 
ed his prosecution for breach of municipal rules 
The Magistrate in thus causmg proceedings to be 
taken, acted wholly of his own motion and authoiity 
The accused was tried and convicted under Eule 6, 
Ooveinment, N.-W P , Notification No 865, d^ted 
the 3rd November 1869, lead with section 45 of Act 
XV of 1873 (N -W. P. and Oudh Municipalities Act) 
This rule provided that any person evading or abet- 
ting the evasion of the octroi duties specified in a 
schedule, should he deemed to have committed an 
infringement of a bye-law It purported to have 
been made under section 12 of Act VI of 1868 (Mu- 
nicipal Improvements Act, M -W . P ), which author- 
ised the making of rules as to the persons by 
whom, and tHe mannei in which, any assessment 
of taxes under this Act shall be confirmed, and for 
the collection of such taxes” Seld that, assum- 
ing the rule to have been legally made under section 
12 of Act VI of 1863, which was not clear, and that it 
was saved by section 2 of Act XV of 1873, it would, as 
declared m section 71 of Act of 1883 (NT -W P. 
and Oudh Municipalities Act), ^itmue infoice until 
repealed by new rules made under such last-mention- 
ed Act, and he deemed to have been made under that 
Act, and its operation was therefore subject to the 
provisions of that Act, and among them to section 69^ 
which made it a condition precedent to the insti- 
tution of a prosecution against the petitioner, that 


TTOBTH-WESTERK BBOVUsTCES AHI> 
OUDH MUHICIPAIimBS ACT (XV 
OF 1873) — continued, 

(XV of 1883), ss, 69, 71— 

nued, 

there should ho a complaint of the Municipal Board 
or of some peison authoiised by the Boaid m that 
behalf. Held that the position of the Magistiate of 
the distiict in connection with section 69 w^as neither 
better nor worse than that of any othei membei of 
the Boaid, and unless he had been duly authoiised by 
the Board as a Board, he had no more locus standi to 
cause a piosecution to be instituted personally than 
any other individual membei , and the words of sec- 
tion 69 being mandatoiy, and the petitioner hav- 
ing from the outset uiged this objection to the lega- 
lity of the proceedings, he was entitled to the benefit 
of it now, and tbe conviction was illegal and must be 
set aside. Qtjeen-Bmpeess Yusxjp Khan 

[I. H B.,8 AU., 677 

HOBTH-WEST PBOVIHOES BEHT 
ACTS (XVIII OF 1873 AHD XII OF 
1881). 

See Abbitbation — Abbitbation ttnbsb 
Special Acts and EBauLAxioNs— N.* 
W. P Kent Acb. 

[I, E. B., 2 All., 119 
See Limitation Act, 1877, s. 14. 

[I. E. B., 1 AU., 254 

1, X , — Application of the Cml Fro- 

cedute Code to suits in the Revenue CourtSf — Civil 
Procedure Code, 1877, ss, 43, B7S — Suit, With- 
dimoal of — Relinquishment of part of claim,— Held 
by the Full Bench (Stuabt, Q J,, dissenting) that 
the Couits of Eevenuo m the North- Western Pro- 
vinces, m those matters of procedure upon which the 
Bent Act of those Provinces (Act XII of 1881) is 
silent, arc governed by the provisions of the Civil 
Pioccdure Code The principle of decision in Hil- 
mom Singh Deo v Taianath Muherjee, X Z. R,, 
9 Calc ,296, followed Held, therefore, that tbe pro- 
ceduie provided by sections 43 and 373 of the Cml 
Procedure Code is applicable to suits tiled under the 
N.-W. P Rent Act, 1881. Madho Prakash Sin^h 
V, Mhbli Manohab. Hiba Singh v, Maktjnd 
Singh .... I. E. B., 5 AIL, 408 

2, — — ■ Application of the Civil 

Procedure Code to suits in the Revenue Court , — 
Judgment in accordance with award — Appeal — * 
Act XIX of 1873 P, Land Revenue Aot),ss 

220, 231 — The provisions of the Civil Procedure 
Code relating to awards are not applicable to suits 
under the N -W. P. Rent Act, 1881, the matters in 
dispute in which have been referred to arbitration, as 
section 96A of that Act specifically imports into it 
the procedure of the N -W. P, Land Revenue Act 
wijbh regard to arbitrations. Fahimhnnissa u, 
Ajudhia Pbasad . . I. E. B„ 6 AIL, 170 

1 . S. Procedure — Case 

while Act XVIII of 1873 was in force, — The question 
whether land held by a "^person whose proprietary 
rights in a mehal have been sold in execution of a 
decree while Act XVIII of 1873 was in force, 
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KOBTH-WEST PROVmCES BENT 

ACTS (XVIII OP 1873 AND XII OF 

1881) — conitfhued. ^ 

S. 2 — continued* 

held by him as sir afe the time of such sale, must be 
determined by that Act. Haei Das d Ghaksham 
Naeaiit . . . , I. D. B., 6 AU.S 28^ 

2. and S. 9. — Procedure — 

Landholder and tenant — Bale of occupancy right %n 
execution of decree — Keld that a landholder who had 
attached the occnpancy light of an occupancy tenant 
in certain land in execution of a decree befoie Act XII 
of 1881 came into force, was not entitled under section 
2 of that Act to bung such right to sale after that Act 
came into force, that section not savmg the right of 
a landholder to bung such a right to sale in execu- 
tion of a decree, and section 9 of that Act expressly 
prohibiting the sale of such a light in execution of a 
decree. Naik Bam Singh ® Mheli Dhae 

[I. L. B., 4 All., 371 

MtTEiii Bai '0 liEDEi . I , Ii. B., 7 Ail, 851 

■ S. 3.— 8^7* land* — BMtlement* — Land 

recorcled as sir duiing the piogress-ot a settlement of 
the district in which it is situate is not sir land as 
defined m section 3 (4) of Act XVIII of 1873. Such 
land does not become sir land within the meaning of 
that definition until the settlement is closed and 
confirmed. Haei Das v* Ghansham Naeain 

fl. L. B., 6 All., 286 

8,4. 

See Jurisdiction op Revenue Court— 
N.-W. P. Rent and Hevenue Cases 

[I. B. B., a*AU., 81 

ss. 5 & 6. 

See Enhancement op Bent — Esbmption 
PROM Enhancement by uniform pay- 
ment op Kent, &c— Variation by 

CHANGE IN NATURE OP RENT, &C 

IL L. B., 1 AIL, 301 

— S.7. 

See Landlord and Tenant— Property 
IN Trees planted on Land. 

[LB. B.,8 AU., 467 

See Landlord and Tenant— Transpbr 
BY Landl'ord , I. L. B., 8 All., 189 

See Bight op Occupancy — Transfer op 
Right . I. B. B., 1 AH., 448, 469 
I. B. B., 2 ALL, 735 
I. L. B., 6 AH., 64 
I. B. B., 7 All., 633 

— LiB^propr%etary tenant — Pos- 

semon of laad^ Might to , — Since Act XVIII of 
1873 came into force a co-sharer entitled to obtain by 
pre-emption the proprietary right of another co-sharer 
IS not enMtled ordinarily k> a decree against the ven- 
dor for possession of the sir, but onjy for the posses- 
sion of the proprietary righjj in the sir. He is, how- 
ever, entitled to possession of the sir land as against 
.the vendee. Baldeo Pandey v* Jhari Kuar 

[7 3Sf*W.,334 


NOBTH-WEST BBOVIIVCES BENT 
ACTS (XVIII OF 1873 ANB^:^I OF 

1881) — continued* 

s. 7 — continued* • # 

2 . Usufructuary mortgage*^ 

Lx-proprtetary tenant — Sir land — JLeld by the 
Full-* Bench (Oldpield and Brod hurst, JJ ^ dis- 
sentm^) that a person VJ4io creates a usufiuctuary 
mortgage of zemindari property becomes an ex-pro- 
prietary or occupancy-tenant of the sir land under 
section 7. of the N -W P. Bent Act (XII of 1881). 
Per Pethbram, OJ — A usHfructuaiy moitgagee 
IS, for the time being, the piopnetor of the pro- 
perty, inasmuch as a proprietor is the person entitled 
to exclusive possession at the time • and the inten- 
tion of the Legislature, as expressed in section 7 of 
the Bent Act, is that when a zemindar ceasps to be 
entitled to occupy the sir land as proprietor, he shall 
have the ught to occupy it as an ex-propnetary 
tenant undei section 5. Bhagman Singh v. Murli 
Singh, I L* M, 1 All, 549, ^ssented from JPer 
Straight, J, - The words lose and “ part with iu 
section 7 of the Bent Act were intended to cover all 
cases in which a proprietor of land has either volun- 
tarily or by operation of law deprived himself perma- 
nently or temporarily of the power to exercise full 
proprietary right over his property. Per Mahmood, 
J. — The meaning of the words ‘^pioprietary rights” 
in section 7 of the Bent Act is equivalent to that of 
th^ term ^^fuU ownership,” corresponding to domi” 
mum m the Roman law and fee-simple estate in* 
English law. The right of a usufructuaiy mort- 
gagee cannot be called pioprietorship; and, having 
regard to section 58 of the Tiansfer of Propeity jSct, 
the execution of a usufi actuary mortgage does not 
amount to a transfer of the proprietary right. The 
word *^loae” as used m section 7 of the Bent Act 
means the transfer of proprietary rights otherwise 
than by the will of the owner in consequence of some 
incident of law. The term “ part with ” is a general 
expression inclnding both absolute and temporary 
alienation , and a usufructuary mortgage is a part- 
ing with” some of the incidents of ownership, and 
falls within the purview of section 7, inasmuch as the 
rights of possession and of the enjoyment of the 
usufruct are transferred from the mortgagor to the 
mortgagee, though such a transfer does not amount 
to a total alienation of proprietorship Bhagwan 
Singh v Murli Singh, I L.M,1 All , 54:9, dissentc?d 
from. Gopal Pandey v. Parsotam Das, I L* M*, 
5 All*, 121, Gang a Dm v Dhurandhar Singh, J, L* 
M , 5 All , 495 , and Gulab Mai v Indar Singh, Z L* 
M , $ All, 54:, referred to. Per 0ldfi2ld, Z —The 
words ‘^lose or part with his proprietary lights in any 
mehal in section 7 of the Bent Act, mean a loss or 
parting which divests absolutely of all proprietary 
rights, leaving no interest of a piopiietary kind in 
the mehal; this does not happen in a usufructuary 
mortgage, and therefge the latter is not a loss of or 
parting with propnetSy rights, within the meamng 
of section 7. Bhagman Singh v Murh Singh, I L, 
E ,1 All , 549, approved. Per Brodhurst, J —The 
word “lose^^ in section 7 of the Bent Act means 
involuntarily lose, as,' for instance, by auction sale, 
and “part with” means voluntarily and entirely 
divested of by means, e.g,, of gift or private sale. 
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wmj'l’II-WBST PEOVINCES BENT 
OE 1873 AND XII OP 

; ‘ - 8, 'l—eontimei- 

« Proprietary rigMs ” means the whole of the proprie- 
tarv rtehts ; and a usufructuary mortgagor of z®mm- 

^mpSrty cannot he said to havelost or parted wxth 

hfs proprietary right thereV and therefore does not, 
und?r the provisions of section 7 of the Rent Act, be- 
rome an ex-propiietary or occupancy tenant of the sir 

land. toAE SBN p. 7 All.. 553 

o JEiB'-pTopTietaTy tenancy, 

—The words “held by him as efr” in section 7 
of Act XII of 1881 (N -'W. P. Rent Act) must be 
construed to mean land belonging to him, or to which 
he was entitled, as sir, and as literal an interpreta- 
tion should be placed upon these words as w consis- 
tent with the canons of construction. In 1879 one 
of the defendants s^ld a ono-third share of ^eiUm 
s(r land in a village to the plaintiff, who, at that 
time, was in cultiv-atory possession thereof under a 
Sd of mortgage executed in his favour by the same 
drfeiflant in 1877. The plaintiff alleged tl'at, after 
the sale, he continued in possession of the sm land till 
1884, when he was dispossessed thereof by the defend- 
ants. He sued for recovery of possession of *1^® land. 
Meld that the defendants, bemg ®^‘Proprietary to - 
ante of the land in dispute, wpre entitled to told 

--possession theieof, P 

ence to the terms of seotten 7 of the N.-W. 1. 
Rmt Act; and the plaintiffs contention ^^at he- 
caMB for four or five years the 
assert their ex-proprietary tenant rights, they were 
debarred from doing so, could only be well founded if 
there had been any provision either m the Limit^ion 

Act or the Rent Act creating such a disabiUty. BeM 

also that, notwithstanding the fact that the plaintiff 
was in possession of the land in dispute as mortgagee 
at the time of the sale, and continued m 
afterwards, his vendor must be token to have held 
the land as his sir at the time of the sale of his pro- 
pxietaxy interest, within the meaning of section 7 or 
the Rent Act. Habjas p. agQ 

4 ^ Transfer of Tro^eriy Act 

(■IV of 1882), ss, 41, 48 ^Transfer hy ostensible 
owner — Meaning of ‘‘heldf* — Statute, Construe-' 
t%on of— Retrospective 

land before passing of Act XVIII of 1870, 
Sale of mortgagor's rights while that Act was 
in force, — Right of mortgagee — In 1869 A, and 
eT., two CO- sharers of a moiety of a 10 his was 
share in a village {V and W, being also co-sharers 
in the same moiety), joined with S, the holder 
of the other moiety, in giving to Z a nsufruc* 
tnary mortgage of 87 highas of land, being the ^hole 
of the sir land appertaining to the 10 hiswas share* 
The deed of mortgage authorised the mortgagee to 
retain possession of the land until payment of the 
mortgage-money, and to receive profits in lieu of 
interests and he obtained possession accordingly, ^In 
1872 yV„ and A- gave to other persons a usufruc- 
tuary mortgage of their 5 hiswas share, tc^ether 
with a moiety of tlie 87 highas of sir land,*' and xt 


TTOBTH-WEST BEOVIHCES 
r ACTS (XVIII OE 1873 AND XII OE 
1881) — continued, 

s. 7^ — continued, 

was stated in the deed that half the mortgage-money 
due to X on the mortgage of 1869 was due hy the 
^executants, and that they accordingly left the same 
with the mortgagees in order that the latter might 
redeem. In November 1876 S.’s 6 hiswas share, 
together with its sfr land, was sold in execution of a 
decree. Subsequently, K., alleging that the mort- 
gagees under the deed of 1872, and the purchasers 
under the execution-sale of 1876 had dispossessed* 
him, and that his mortgage debt had not been paid, 
sued to recover possession of the 87 highas of sir land, 
hy virtue of his mortgage deed of 1869. The Court 
of first instance held that the plainti:ffi was not enti- 
tled to enforce his mortgage in respect of M’s and 
TV.’s share in the 87 highas, because they were not 
parties to the deed of 1869 The lower Appellate 
Court further held that from the date of the execu- 
tion sale of November 1876 JGT, became an ex-*pro* 
prietary tenant^jof his sir land, and that to give the 
plaintiff possession thereof would he contrary to the pro- 
visions of section 7 of Act XVIII of 1873 (N -W. P. 
Bent Act), inasmuch as it was clear that at 

the time when theimortgage-deed of 1869 was executed 
M. and W, were aware of the transaction which made 
K. the mortgagee, under the deed, of the whole pro* 
petty, and that, knowing this, they allowed the pos- 
session of A , J,, and S. to appear as if covering the 
entire zemmdari rights in the 10 hiswas share of the 
sir land, and inasmuch as the statements contained 
in the mortgage-deed of 1872 were an admission on 
the partrof F. and W, that the mortgage of 1869 was 
executed wuth their consent, the equitable doctrine 
contained in section 41 of the Transfer of Property 
Act applied to the case and M, and TV, had no de- 
fence, either m law or in equity, to the plaintiff's suit, 
with reference to their shares, and for the purpose of 
obviating the lien of 1869. Mamcoomar Koondoo 
V. Megueen, 11 B, L. 22., 46, referred to. Mer Mah- 
MOOi>, J , with reference to the effect of the execu- 
tion-sale of November 1876, in regard to the pro- 
visions of section 7 of Act XVIII of 1873, that the 
general rule that statutory provisions have no re- 
trospective operation did not apply to the case j that, 
hv reason of the sale, JET, who had proprietary rights 
in the mehal, and held the 5 hiswas share of the 
sir as such (the word held ” as used in section 7 ot 
the Bent Act not being confined to manual or phy- 
sical holding), lost his proprietary and so 

became an ex-propnetary tenant of the land belong- 
ing to him at that time j that although the mortg^e 
of 1869 must not he so affected as to deprive tne 
mortgagee of all his rights, yet hy the terms of section 
7 of Act XVIII of 1873, and hy vntue of the sale 
his means of benefiting hy the mortgage were neces- 
sarily changed; that neither the preamble nor section 
1 of the Act contained any saving clause which would . 
Justify the interpretation that all the conwions m- 
cluded in a usutactuary mortgage are to 
ed from the operation of the Act, or of section 7 xd 
particular, merely because the mortgage was a suo- 
Lting one; that under these circurastances^ posses- 
sion must he given to the plaintiff of such rights 
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M, liad at tlie time of tlie mortgage subject only to 
rights as an ex-proprietary tenant ; that the 
rights of the purchaser of B. share under the sail 
were subject to the mortgage of 1869 , and. that, by 
virtue of the rule enunciated in section 48 of the 
Transfer of Property Act, the rights of the mort- 
gagees under the deed of 1872 must give way to the 
incidents of the prior deed of 1869, both mortgages 
being usufructuary. Tulsh% v. Radha Etshan, Week- 
l^Notesy All.) 1886, p. 74, referred to. R&r TraEEiif, 
J., that in 1876, by reason of the execution sale, the 
sir rights and interests of B., mortgaged by him in 
1869, as such, went out of existence, and assumed 
a different character ; that over that tenure in its 
altered character the plaintiff, though he still had 
his mortgage charge, had not, in the existing state of 
the law, a right to physical possession of the actual 
land; and that, subject to this new right of the 
plaintiff retained his mortgage chaise of 1869 over 
the zemmdan interest in the portion of the land 
ac(iuired by M*$ vendees, Khan v, Sami- 

, X. Xi, B., 8 AIL, 409 

6, and s. 14.— 8^^ for pro- 

fits, — Bx-propr%etary tenant, — 8ir land held joint- 
hf , — ^A eertam mehal, of which the plaintiff m this 
* suit claimed a one -third share of the profits for a 
certain year, belonged in equal shares to the defend- 
ant (lambardar), and 8, and R,, his two brothers, 
who had certain sir land in partnership. The plain- 
tiff had acquired the share of 8, by^auction-purchase, 
8, thus becoming an ex-proprietary tenant. The sir 
land was not included in the rent-roll of the mehal, 
but was admitted by the defendant to be assessable 
with rent at a certain rate per bigha. Bold that, 
whatever might be the course proper to be taken for 
the purpose of assessing such sir land or 8,^s share 
of it with rent, and notwithstanding that such course 
had not been taken, the plaintiff was entitled in this 
suit to claim and obtain his share in the profits of the 
sir land. Muhammad Ali n. Kalian Sin&h 

[I. Ii. E.,1A1L,659 

s. s. 

See RiaHT oh Occupancy— Acquisition 
OP Kioht — ^Mode op Acquisition. 

CI.Ii. B.,4 AIL, 167 

See Rioht op Ocoupanot— Acquisition 
OP Kioht— Subjects op Acquisition. 

[I. I.. B„ 7 AIL, 686 

ss. 8 & 9. 

See Eioht op Oocxtpanoy— Tbanspbe op 
Eight * ^ . I, Ii, B., 7 All., 866 

9 . 

See Kandlobd and Tenant— Peopbbtp 
IN Tubes planted on Land. 

^ [X. Ii. B., 6 AIL, 19 

See Landloed and Tenant— -Abandon- 
ment OB Relinquishment op Tenure. 

[X, Ii. B., 7 All., 847 


ISlOmm-WEBT PBOVIllCES BE3STT* 
ACTS (XVIII OB' 1873 AmDsXII OF 
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— s. 9 — continued, ’ 

See Cases undeb Right op Occupancy — 
“I Teanspeb op Right. 

8.14. ’ 

See s. 7 . . 1. 1.. B., 1 A1L,^669 

Z Determination of rent, — Land- 
lord and tenant, — May — The words may 

apply in section 14 of Act XII of 1881 mean ‘‘ shall 
^Ppiy/^ ^ the landholder wants to procure such a 
deteiminatxon of his tenant^s rent as would give him 
a title to sue his tenant under that Act for arrears of 
rent, and if he cannot get the rent arrange(>between 
himself and his tenant by other legitimate means, 
such as an amicable settlement between themselves 
or the like. Ram Peasad Rai n, Dina Kuae 

[2. Ii. B.,4 AIL, 616 


See Landloed and Tenant— Accretion 
TO Tenure . X. L. B., 5 AIL, 260 

— s. 21. 

See Enhancement op Rent— Liability 

TO ENjaEANCEMENT— CONBTBUCTION OP 

Documents as to Liability, &g. » 

[X. L. B., SAB, 366 

— s. 29. ^ 

See Plaint— Rbtuen op Plaint, 

CX.Ii.B.,3AlL, 766 

— 8. 30. 

See Gbant— Power to Geant. 

[X.L. B.,2 AU.,645,732 

— 8.31. 

See Landlord and Tenant — Abandon- 
ment or Relinquishment op Tenure. 

[I. L. B., 7 AU., 487 
See Landlord and Tenant— Accretion 
to Tenuee , X. Ii. B., 6 All., 260 


See Landlord and Tenant— Accretion 
TO Tenure . X. L, B.^ 6 AlU, 260 

— ss. 36-89. 

See Jurisdiction op Civil Court— Rent 
AND Revenue Suits, N.-W. P 

[1. Ii. B., 3 AU., 621 
See Res Judicata— Competent Court- 
Revenue Courts , X. Ii. B.,4 AIL, 11 

— 8. 39. 

See Res Jtjdioata — Competent Court- 
Revenue Courts. 

[1. Ii. B., 2 AIL, 428 
I.Ii, B., 3 AIL, 81, 62X 
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T!rOETH--WE&T PEOVIITCES KENT 

ACTS ■'(XVIII OP 1878 AND XII OP 

1881) — coniimi&d* 

I 1- s. 44. 

Bee JuRiSBiOTiow op Civil Cotjipt— 
Kent and Beyentje Slits, ^ p.“ 

sr [1. 1,. B., 3 All, 85 

— s. 56.- 

Bee Vendob and Plechaseb— Lien. 

[1. Ii. B., 3 AU., 433 

s. 93. 

Bee s 171 . . 1. L. B., 6 AIL, 503 

Bee INTEEEST— Miscellaneols Cases— 
ff’ Mesne Pbopits. 

[1. 1,. B., 1 AIL, 261 

Bee Jlrisdiction oe Civil Colrt — 
Rent and Revenlb Slits, N -W P. 

[I. L. B., 2 All., 429 
. I. Ii. B., 3 All., 66 

I. Ii. B , 6 All., 81 
^ I.L. B., 7 All,25e 

I. L. B., 8 All., 446 

See Jlbtsliotion oe Revenlb Colrt — 
B.-W. P Rent and Revenlb Cases 

[1. Ii. B.,1 All,217, 512 

I. Ii. B., 4 All., 412 
F. I.I 1 .B, 3 All, 144 

I X*. B., 5 All., 438 

1 : s. 93 (h).— Mecorded co-sharer ” 

-^Seld that a co-sliarer of a mehal whose shai e was 
recoided m ^‘shainilat” with all the other pattidars, 
hut was not Specifically defined in the khewat in 
a fractional or sepaiate form, was a “ recorded co- 
sharei,” within the meaning of section 93 Qi) ol the 
B -W P Rent Act (XII of 1881) Shib Shankar 
Lal V. Banarsi Das . I. L. B., 7 AIL, 891 

2. Ttllaffe expensies — ^Expenses 

of cult%vatmg sir land held m partnership by plain- 
tiff and defendant — ^A recorded co-sharer of "a mehal 
sued the lumherdar foi his share of the profits of the 
mehal for the year 1286 Pash At the time of the 
institution o£ the suit, the profits for 1287 and 1288 
als^ weie due, hut no claim was then made in respect 
of them The suit was struck off on account of the 
non-appearance of the parties undei section 140 of 
Act XII of 1881 (N -W. P Rent Act), with leave 
to the plainti|P to hung a fiesh suit Subsequently 
the plaintiff brought a suit against the same defend- 
ant for his sliaie of the piofits of the mehal for 1287 
and 1288 Pash. Seld that the Courts below had 
properly lefnsed to deduct fiom the plaintiff's claim 
as village expenses within the meaning of sec- 
tion 93 Qi) of the Rent Act ceitain charges on ac- 
count of the expenses of cultivation of sir land held 
in partnership by the plaintiff and the defendant 
Mllchand V, Bhikari Das I. L. B., 7 AIL, 624 

B,64u’--ActXTX^fl873, $ S, '5 

Zimitahon.-^Xxpiraiion of agncuUural year, — Suit 
by co-share^ for profits --^Date of taking acemnt 
md dividing profits -^Meld by the majority of the 


HOBTH-WEST BBOVIlSrOES BEOT 
^ACTS (XVIII OE 1873 AND XII OE 
1881) — continued, 

* — s. 94 — continued. 

Pull Bench that the share of a co-sharer in an undi^ 
^ided mahal of the piofits of the mehal for any agri- 
cultural year are due to him fiom the lumherdar as 
soon as, after the payment of Government revenue 
and village expenses, there is a divisible surplus in 
the hands of the lumherdar, unless by agreement or 
custom a date is fixed for taking the accounts and 
dividing the profits, in which case any divisible sur- 
plus which may have accrued prior to that date is 
due on that date, and the divisible profits m respect 
of any arrears which may he collected after that 
date aie due when they reach the hands of the lum- 
herdar or his agent. Seld ver Stlart, C. «I», and 
Spankib, That where by agreement or custom 
there is no date fixed for dividing such piofits, the 
share of a co- sharer becomes due on the last day of 
the agiicultural year as fixed by Acts XVIII and 
XIX of 1873. Bhikhan Khan n, Ratan Klab 
[I. L. B., 1 All., 612 

— s. m. 

See 0mm LNDEE Jlrisdiction oe Civil 
Colrt— Bent and Revenle Slits, K.- 
W. P. 

See Jlrisdiction oe Revenlb Colbt— 
K.-W. P. Rent and Revenle Cases. 

[I. D. B., 8 An., 62 
Bee Landlord and Tenant— Tbansebb 
BY Landloed . I. L. B., 8 AIL, 189 

A r* 

s. 96A. 

See s. 1 . . I. D. B., 0 AIL, 170 

s, 106. 

See Co- SHARERS— Slits by Co-sharers 

WITH RBSEEOT TO THE JOINT PROPERTY. 

[I. D. B., 2 AIL, 264 
I. D. B., 6 AIL, 676 

■ * ss. 128 (a), 140. — Judgment by de- 

fault — Appeal — Section 128 (a). Act XII of 1881 
(N.-W. P. Rent Act), refers to the procedure de- 
scribed in sections 124, 125, 126, when no appearance 
has been put in on the day fixed by the summons or 
proclamation for the appearance of the defendant, or 
on any subsequent day to which the hearing of the 
case may he adjourned prior to the recording of an 
issue for tnal, and not to subsequent non-appearance 
of parties on a day fixed for trial of issues, to which 
section 140 relates. Mlhammad Abdll Rahman 
Khan v, Mlham:»d Qltab-ld-din 

^ [I. L. B., 6 AIL, 446 

s. 140. 

Bee s. 128 . . I. D. B., 6 All., 446 

s. 148. , 

Bee Appeal— Horth-Westebn Provinces 
Acts . . I. D. B., 3 AIK 63 

CI.Ii.B.,4An., 237 
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3SrORTH-WEST PROVIKCIBS REHT 
ACTS (XVin OF 1873 AHiD XII OF 

lSSl)-^contimed 

— - S. 148 — continued. * 

See JumsDiOTiON oe CitiI; Coitkt— 
Ee^tt and Reyentje Seits, N -W P. 

[L D. B.,6 AU,563 
I. L. R., 6 AU., 81 

s. 149. 

See KiaHT OE Occtjeafcy— Teanseee 
OE EiaHT I. Ii. R., 7 All., 691 

ss. 171, 177, and s. 93 (i).— <?oc- 

ernment revenue^ Assignee of — Mehal not charged 
where the revenue is assigned — Act X/X of 1873, 
s. 167 — Muafidars or assignees of Government re- 
venue are not in precisely the same position as Gov- 
ernment itself would have been, and possessed of 
identical rights and powers, in respect of the re- 
covery of anears of revenue due to them. An arrear 
of assigned revenue is not a prior charge on the pro- 
perty in respect of which it is payable, against all 
the woild. The effect of the -piovisions of sec- 
tions 93 (i), 171, and 177 of the N.-W. P Rent Act 
(X5I of 1881) is to show that what the Legislature 
contemplated -^as to place the revenue assigned to a 
muafidar upon the same footing as rent, that, there- 
fore, in order to recbver an arrear of revenue, a mua- 
fidar must bring a suit in the Revenue Court , that, 
upon obtaining a decree, he may apply for execution 
against the immoveable property of the judgment- 
debtor; that, where such property is a mehal, the 
Collector may make certain arrangements for dis- 
charge of the debt ; and that, failing sudh arrange- 
ments, such immoveable property may be sold, sub- 
ject to any incumbrances there may be upon it. 
Bithal Dass V . Habeheii . I. L. B., 6 Alt, 503 

s. 177. 

See s 171 . • I. L. E., 6 AIL, 503 

See Peb-emptiok— R iaHT op Pee-emp- 
TION . . I. L, B., 1 AU., 277 

* s. 183. 

See Appeal— Noeth-Westeek Peoyifoes 
Acts , . I. L. R., 4 AIL, 237 

s. 189. 

See Appeal— IJoeth-Westeek Peovijtoes 
Acts . . I, Ii. B., 6 All., 398 

[I. lu B., 1 AIL, 366 

s. 19L 

See Appeal— Noeth-Westeeit Pbovie'Ces 
Agts * . ^ . I. Ii. B., 5 AIL, 309 

ss. 206, 207. 

See JlTElSBICTIOJS* op RiEVEKtrE COtTET— 
B,-W. P. Reto Revenue Cases. 

[I, Ii. B., 1 AIL, 512 
I. Ii. B., 4 AIL, 379 
I. Ii, R., 5 AR„191 


ISTOBTH-WFST PBOVIgrCES REISTT 
ACTS (XVIII OF 1873 AlSTld XII OF 
1881) — continued. 

SS. 206, 208. 

See SUBOEDINATE JULaB 

’ ^ , [I. Ii. B., 6 AR., 36, 295 - 

LI s. 207. i 

See Appellate Coui^t — Evilencp^ and 
Additional Evidence on appeal. 

- [I. UB., 6 AH., 440 

s. 208. 

See JuEisDiCTioN OP Revenue Couet— 
N.-W. P. Rent and Revenue Cases. 

[X L. B., 6 An., 438 

Bee Remand— Gsound poe Reij^and. 

[I. Ii. B„ 5 AIL, 438 
I. L. B., 6 AIL, 378, 440 

L s 209 — Zand in mehal held 

hg the lumber dar as hhud-Jca(Mi>t " at a nominal ren- 
tal — Ziahihty of luniberdar to ^o-sharer for profits. 
—The land in a certain mehal was recorded as held by 
M.y tbe lumberdar, as “ khud-kasht ” at a certain no- 
minal rental. For two years m succession M sublet 
such land in part or in whole for a less amount than 
snch nominal rental; the third year such laud lay 
fallow. Certain persons sued as co-sharers in the =» 
n^ehal to recover from M. their shaie of the profits 
on account of suck years. M. set up as a defence to 
the suit that there were no profits— on the contrar^, 
a small loss. The lower Courts held M answerable 
for the rental recorded. Eeld that it was doubtfn^ 
whether the provisions of section 209 of Act XVIII 
of 1873 were applicable in the present case, and 
that, even if such piovisions were applicable, the 
lower Courts havmg neither found that more was 
realised from the landrthan had been accounted for 
by M, nor that the failure to lealise more was owing 
to gross neghgmce or misconduct on his part, the 
decree of the lower Courts could not be sustained. 
MANaAL Khan t?. Mumtaz Ali 

* [I. Ii. B., 2 Aa, 289 

2. Suit by co-sharer for profits. 

— Burden of proof. — When aco sharer claims a divi- 
dend on the full rental of the mehal, and the lumber- 
dar pleads m reply that the actual collection fell 
short of that rental, the burden of proof lies on the 
co-sharer to sLow that the deficient collection was 
attributable to the conduct of the lumberdar, in the 
sense of section 209 of the H.- W. Provinces Rent Act 
(XII of 1881), before he can succeed in getting a 
decree for a sum m excess of the actual collections. 
Dhanak SiNGiH 1?. Chain Sukh 

[I. Ii. E., 8 AIL, 61 

ITOTF OF JUBGMEXT TO EXPLAm 
DE c Bee. 

See DeOEEE — CONSTBUOTION OP DeCEEE — 

Gpneeal Gases. 

[I. Ii. B., 1 Bom., 168 
ISrOTES OF EVXDEISrCE. 

9 "i 

See Teanspeb op Criminal Case— Gene- 
BAL Cases . 15 B. L. B., Ap., 14 
a [I. B., 1 CaIc., 356 
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NOTICE. 

r 

iSfee^HiNDTj Law—Maiktbnakob— E iaHT 
TO Maintenanoe— Widow. 

' [I, Ii. B., 2 Bom., 494 

8 B. X.. B., 225 
20 W. B., 126 
8 B. I*. B^ai 
fl, L, B., 1 Calc., 865 

^ Bee Sbbvicie oe Sumhons. 

[15 W. B., 270 
12 "W. Bt, 365 

See Cases uitder Veitdob and Pub- 
CHASES— Notice. 

- — by Municipality. 

See Bombay Distbict Mukicibalities 
^ Act, s. 74 . I. Ii, B., 2 Bom., 527 

of abandonment. 

See Ifsxjbahob— Mabine Ihsubakob. 

[6 B. %, B., 218 : S. C. on appeal 
7B.Ii.B.,347 
Bourke, O. C,, 391 

— of action. 

See Bbngaii Muhioibai. Act, 1864, ss, 77, 
81,87 . . . 7W. B.,213 

[9 W. B., 279, 662 

See Bombay Distbiot Munioibabitiec 
^ Act, s. 86 • 1. 1*. B., 7 Bom., 399 

I. B. B., 8 Bom., 142 

^ See Calcutta Municipal Act, 1863, 
S.226 . . . 8B.Ii.B.,265 

— ... of appeal 

See Company— Winding up— Genebal 
Cases . , I. L. B., 4 Calc., 704 

— of deposit or payment into 

Court. 

See Bengal Bent Act, 1869, s. 81. 

[1.1,. B., 4 Calc., 714 

of disbonour. 

See Bill op Exchange 1 W. B., 75 
[2 W. B., 214 
3 B. Ii. B., A. C., 198 
7 B. Ii. B., 431, 434, note 

See Cases undeb Hindu Law, Contbaot 
— Bills op Exchange. 

See Cases undeb Hundi— Notice op Bis- 

HONOUB. 

See Mahomedan Law— Bill op Ex- 
change . 7 B, Ii. B., 434, note 

of enhancement. 

See Cases undeb Enhancement op Bent 
— Notice op Enhancement. 

See Kabuliat— Kbquisitb PbblImina- 
BIES TO Suit, 

[B. Ii. B., §up. Yol, 25, 202, 
W. B., 1864, Act X, 2, 87, 60 
4W.B., ActX,5 
5 W, B., Act X^BB 


WOTICB ^contimed^ 

^ of execution. 

See Cases undeb Execution op Becbbe 
—Notice op Execution. 

See Limitation Act, 1877, abt, 164 
(1871, AST 167). 

[I. Ij. B., 2 Calc., 123 
See Cases undeb Limitation Act, 1877, 
ABT. 179 (1871, ABT. 167; 1859, s. 20)- 
Notice op Execution. 

— of foreclosure. 

See Cases undeb Moetgage — Eoeeolo- 
suEE— Demand and Notice op Eoee- 

CLOSUBB. 

of meeting. 

See Bombay Disteict Municipalities 
Act, s. 11 . I. Ii. B., 7 Bom., 309 

of proceedings. 

See Company— Winding up— Genebal 
Cases . 1. Xi. B., 5 Bom., 223 

See Cases undeb Possession, Oedbb op 
Cbiminal Coubt as to— Notice ^o 
Pabtibs. 

See SUBVEY Awaed # 3 W. B., 7 

of relin(iuiBhment. 

See Bblinquishmbnt op Tenuee. 

[7 B. Ii. ft., Ap., 11 
W. B., 1864, Act X, 9 
^ ^ 8 W, B,, 220 

IIW.B.,456 

— — of sale. 

See Cases undeb Sale pob Abbbaes op 
Bent— Setting aside Sale— Iebbgu- 

XABITY. 

Service of— 

See Cases undeb Sale pob Abbbaes op 
Bent— Setting aside Sale— Ibbegu- 

LABITY. 

— of suit. 

See Company— Winding up— Genebal 
Cases . •X, Xi* B., 5 Bom., 223 

See Madbas Towns Impeotement Act, 
1871, S. 168 . I. Ii. B., 2 Mad., 124 

See N.-W. P. and Oudh Municipalities 
Act, ss. 28, 43 . I. Ii. B., 1 AH., 269 

Bee Oppioial Tbustbb. 

J[I. Ii.R.,7 0ale.,499 

of title. 

See Cases undeb Vendob and Pcb- 
CHASBP— Notice. 

— of trust, 

See Limitation Act, 1877, abt. 134 (1371» 
abt. 134) , I. Ii. B., 1 Bonxi 26 
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ITOTICB — continued^ ^ 

Service of— 

See Cases tthdee EraAiroEMEir^ or Rent 
—Notice oe Enhancement— Sbbtioe 
or Notice. 

% 

to prosecutor of transfer of case. 

See Teanseeb or Ceiminae Case — 
Genbbal Cases. 

[I.Ii.B.,lCalc.,356 

to quit. 

See Cases ttndee Landioed and Tenant 
— Ejectment— Notice to Quit. 

ISTOTIFIOATIOINS (aOV:EB20i:El!rT). 

See Embankments. 

[I. Ii. B., 11 Calc., 570 
See Gambeino . . 21 W. B. Cr,, 23 

See Stamb Act, 1879, s. 12. 

[I. Iju B.» 5 Bom., 188 

HOVATIOH, 

See Bond • , 9 B. Ii. B., 364 

[13 B. L, B., 609 
2 3N. W., 37 
2 C. Ii. B., 665 
See Limitation Act, 1877, abt. 73 (1871, 
AET. 72) . I. Xi. B., 1 Bom., 503 

«*35rOW ONT HEB PASSAGE,” MEAlNINrG 

OP— 

See Chaetee Paetx , 8 'B. Ii. 544 

EUISA3NCE. 

Col. 

1. Miscbelanbous Cases . . , 4094 

2. XTndbb Ceiminal Peocedtjee Codes 4094 

3. Pfbdio Nhisancb TJNDBE Pbnad Code 4112 

See Gambdino , 7 Bom., Or., 74 

See Injunction— Special Cases — Nui- 
sance . . I. Ii. B., 8 Bom., 35 

See JuEiSDiCTioN OP Civil Couet — 
Maoisteate^s Oedees, Inteepeeence 
WITH— . . 4 B. Ii. B., P, B., 24 

Abatement of— 

See JuEisDiCTioN OP Civil Couet— 
Public Waxs, Obstruction op — 

CI.Ii.B.,3Oale.,20 
See TTnlawpul Assembly. 

[2 Mad., Ap., 6 
4 . Ii. B., 3 Calc., 573 

Iiiability for— 

See Railway Company. 

[10 a Ii. B., 241 

— Suit for injunction to restrain— 

See Railway Company 

[10B.L.B., 241 


INTJISAINCE— ^ t • 

1. MISCELLANEOUS CASES., ^ 

1 . Order forbidding nuisance. — 

Pow^r of Magistrate ^ Towns Improvement Act 
{XX4^J^of 1850) — a Magistrate, as Presi- 
dent cf a Municipal Comnittee, had no power to issue 
an order forbidding as a nuisance an act not included 
in the rules passed under Aef XXVI of f850. 
Goveenment V, Sham Soondeb . 1 Agra, Or., 34 

2 . Order proMbiting trafBLe. — 

Bom Beg, XII of 1827, s, 19,— A notice pro- 
hihiting-general traffic over certain level-crossings 
on a railway, provided for paiticuiar villages, forbid- 
den, as not falling within the scope of Regulation 
XII of 1827, section 19, clauses 1 and 6. *In thb 

MATTER OP A PEOHIBITOBY NOTICE UNDER BOM- 
BAY Regulation XII op 1827 . 8 Bom., Cr., 23 

2. UNDER CRIMINAL PROCEDURE CODES. 

<% 

1 , — Order to close dvsdn,— Crzmt- 

ml Procedure Code, 1861, ss 62, 308 — Pomr of 
Magistrate, — Order not %n writing,— accused 
was fined by the Magistrate for not having closed a 
dram in pursuance of the verbal order of the Magis- 
trate Seld that the Magistrate should have pro- 
ceeded under Chaptej^ XX, Act XXV of 1861, inas- 
much as the nuisance was not one from which imme- # 
diate danger was apprehended, and not under sec- 
tion 62, which empowered the Magistrate to put an 
immediate determination to the continuance thereof. 

A written oidei not having been given the procedure 
was faulty, and therefoie quashed. Only Magis- 
trates of a district or division can act under Chapter 
XX, section 308. Government Chooneelall 

[2 Agra, Or., 1 

2 . Assistant Magistrate, Power 

of, — Criminal Procedure Code, 1861, ss, 62, 808 , — 
Penal Code, s. 188, — An Assistant Magistrate, as he 
came Within the definition of the term of "any 
Magistrate,^’ was competent to pass an order under 
section 62 of the Criminal Procedure Code, 1861, 
which contemplated circumstances under which an 
immediate order is urgently required, and in this re- 
spect differed from section 308 of that enactment, 
and that it should he read along with section 188 of 
the Penal Code. Government v, Mahomed Buksh 

[1 Agra, Cr., 23 

3 , Order to prevent iSreacb of 

tbe peace. — Criminal Procedure Code, 1861, ss. 
62, 318, — It was not necessary that an order issued by 
a Magistrate under section 62 of the Code of Crimi- 
nal Procedure, whereby a breach of the peace was 
prevented, should be supplemented by a proceeding 
under section 318 of the same Code. Queen v, 
Luteep Hossein . . 10 W. B., Or., 1 

4 . Order made on dismissal 

of complaint — Criminal Procedure Code, 1861, ss 
62, W8, — Where a Magistrate dismissed a complaint 
under section 308 of the Code of Ciiminal Procedure, 
it was held that it was competent for him to pass an 
oi*de^ undei section 62 of that Code in the tome 
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3JTiriSA3SrCE-~eo«^«»we<i. 

2. XJKDEE CRIMINAL PROCEDURE CODES 
— continued^ 

Order made on dismissal of eomplaint-— 

continued, ^ 

case, provided he called -n the defendant to show 
cause wliy section 62 sliould not be appxicd 
pas' Bkuttaohabjbe 1). Mohbndbo Nath Cha^ 
IBEJEB .... 12W.B«Cr.,40 

S. C In the MATife OS' THE PETITION OP KAM- 
DAS BHUTTAOHAEJEE * x 

[5 B. L. B., Ap., 82, note 
- Bequisites of ovdev.— Criminal 


JProaed^ire Code, 1861, s. 62—&ene>al and con- 
UnwMS order.— Vuier Act XXV of 1861, section 62, 
it was necessary tbat tbe direction should be ad- 
dressed to a particular person or particular persons, 
and not to tbe piiSilic generally, and with refer- 
ence to a particular occasion only, and not for a 
continuance, Anontmoxts • S Mad., Ap,, D 

• Notice and inquiry. 


0 — — 

—Criminal Procedure Code, 1861, s 62 —Order with- 
out notice or inquiry , — An older issued by a Maps- 
trate under section 62 of tbe Code of Criminal 1 
cedure in consec[uence of a mabu’zanama sigiw^ by 
ceitain persons but without any^notice to the defend- 
'"ant or inquiry by the Magistiate is illegal Anon^ 
jjotjs ♦ • • • Mad,, Ap., 67 

7 ^ Prohibitory order, — Procedure, 

^Rule to shoiv cause —Under section 62 of tbe Code 
of Criminal Piocedurc, a Magistrate cannot pass a 
prohibitory order without having previously issued a 
rule to show cause why the order should not be pass- 
ed Queen 17. Lachmipat SiNOH ^ 

^ [5 B. I>. B., Ap., 81 

S. C In the maptbe op the petition op 
liUOHiiiEEPtrT SiNOH . 14 W. B,, Cr., 17 

In be Kaeidas Bhattaohabjee 

[5 B. B, B., Ap., 82, aote 

S. C Kadidas Bhuttaohaejee v Mohendbo 
Nath Chattebjbb . 12 W. B., Cr., 40 

' Collector op HooaHDY 1? Taeahnath Mukho- 

PADHXA • 7 B. la. B., 449 : 16 W* B., 63 

— Ground necessary 
for order -^Pomer of Magistrate to mahe proMlitory 
order as to nuisance , — When a Magistiate makes 
as ordei under section 518, Criminal Procedure Code, 
1872, on the gi'ound that he hasieccived information, 
and IS satisfied with it, no interference is possible ; 
but when he states the nature of the information, the 
High Court can see whether such information justi- 
fies the order made. Before a prohibitory order 
under section 518 can be made, there ought to be in- 
formation or evidence before the Magistrate, that the 
act prohibited was likely ta cause a not or aSray, 
and that the stoppage of that act would prevent 
such riot or afciy. Goshain Litohmun Pbbshad 
P oOBEE 1?. PoHOOP NaRAIN FoOBEE « 

[24 W. B., Or-, 30 


HTTISANOB — continued, 

2. UNDER CRIMINAL PROCEDURE CODES 

; — continued* 

9 ^ Condition precedent to mak- 

ing of order.— Piocedure Codeyl872i s, 
'^18, eiopl I — The existence of the circumstances 
mentioned m explanation I is a condition precedent 
to the action of a Magistiate, under section 518, 
Code of Criminal Procedure. In the matter op 
liBISHNA MOHtJN Bpsack . 1 O. I*. B., 58 

. Ground for making order,— 
Criminal Pioceduie Code (XXV of 1861), s “62 — 
Act X of 1872, s 518—Powej of Magistrate— Pro- 
cedure -Mepo> t of police -Tliere is nothing m sec 
tion 62, Criminal Procednie Code, 1861, to justify a 
Magistrate in making an ordei under that section on 
the mere report of a police ofacer. Qxtebn o. Bhyeo 

DAYAL SlNOH ^ Ar* 

[3 B. Ii. B., A. Cr., 4 : 11 W. E., Cr., 46 

Iiimit of ovdex,— Criminal Pro- 

cedure Code, 1872, s Sia.-Inauiry into act necessu 
tatma order— Order made without jurisdiction — 
Per Ainsue, J— In dealing with the civil rights of 
a suhioct under section 618 of the Criminal Prooedwe 
Code it IS inouinhont on the Magistrate to liirat the 
operation ot his older to such leasonablo time as : 
may be necessary to enable him to hold a full and 
sufficient inquiry as to whether the act prohihitod 
as likely to cause a breach of the peace is within, or 
is U 1 excess of, the legal light of the persw forbid- . 
den to do it ; and, if necessary, to deal with the case ( 
under the other piovisions of the Criminal Piocedure 
Code, which e^iable him to meet cases ot pr^able 
bicachot the peace. Per Broughton, Whore 
an order on the face of it appeals to have been 
made without jurisdiction, no subsequent explanation 
can make it good. In the matter Ardool 
Lucky Narain Mundul . I. Xi. K,, o oam., xoa 

N’ature of oTdev.— Perpetual 

injunction —Ciiminal Procedure Code, 1872, 
—Powers of Magistrate —Eival Mts —A Magistrate 
IS not empowered to pass an order undei section ot ^ 
Act X of 1872 winch has moie than a tcmpoiaiy oper- 
Xn the grant of what is m effect an older tor a 
perpetual injunction is enfarely 
GOPI Mohun Mullich « Taramoni 

[I, Ii. B., 5 Calc., 7 : 4 C. Ir, B., oiM 

■* n Perpetual inyme^ 

iion -Magistrate, Power o/.-A Magistrate has no 
power to pass a perpetual iigunotion uuder se^ion 
518 of the Code of Crimiual Piocedure, 1872. Gopi 

Mo%nn MiiUichv Taramom C}iowdhram,,l,UEe,^ 

Caic,7',followed. BBAPi.Exn Jameson 

[I, Ii, B., 8 Calc., 580 ; 11 O. Xi. 

Order for protection of 

■nvowvtr.-^Criminal Procedure Code (^^t X oj 
^872) 8 hs —A Magistiate has no jurisdiction to 
S’L order under s^tmn 518 of ^ f 
Criminal Procedure merely foi the P^^o^^VnAxL 
poity. In the mattbe oe the petition ot P»ma 

SINGH. Emeeess n. 9 oale, 108 
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STTJjSANOiEl — continued. ^ 

UNDER CRIMINAL PROCEDURE CODES 
— continued. ' ■* 

15. — Beeall of order. — Order made 

without jurisdiction — WRere a Deputy Magistrate, 
without taking evidence, made an order under section ' ' 
62 of the Code of Criminal Procedure, 1861, changing 
a day on which a hS,t used to be held, and subse- 
q[uently, on taking evidence, found that his first order 
was wiong and passed without 3 uiisdiction, he was 
held to have acted properly in recalling his fiist order. 
Mohun Siedab -y. Obhoy Chtten Mookopadhya 

[13 W. R., Or., 72 

10. Order in disputes as to land. 

— Criminal procedure Code, 1S61, s. 62 — Section 62 
of the Code of Criminal Procedure does not apply to 
disputes connected with lands, but refers specially to 
nuisances and other similai matteis in which im- « 
mediate action is necessary, in order to avoid a risk of 
illegal consequences. Raj Bubbtib Addhya v. Go- 
BiNDo Chttis-bee MoirBO . 12 W. B., Or,, 68 

17. Order as to moveable pro- 

perty. — Criminal Procedure Code^ 1861, s 62 . — 
Liheli\ood of breach of the peace. — ^The power of is 
suing orders to prevent breaches of the peace, &c., 
conferred on a Magistrate by section 62 ot the Code 
of Ciiminal Procedure, extends only to immoveable 
property of the description set forth in Chapter XXII 
of that Code. Queen h. Goltjok Chttndeb Gooho 

[12 W. B., Cr., 38 

IS. — Private dispute as to path- 

way. — Criminal Procedure Code, 186 1, s 62v-Sec- 
tion 62 of the Code of Criminal Procedure does not 
apply to a private dispute between two parties relative 
to a path. Nilkomul Mooehopadhya v. Anxjnp 
Cotnber Lushetjr . . 19 W, B., Cr., 6 

19. Dispute as to interest in 

land. — Question for Cixtil Court — Criminal Proce- 
dure Code, 1861, s 62 — The purchaser of au interest 
in land at a sale in execution of decree obtained an 
order foi possession under section 263 or 264, Act 
VIII of 1859, and a dispute aiose between Inm and 
another peison who had some inteiest in the land, as 
to what passed undei the sale ceitiflcate. Without 
ascertaining the rights of the parties the Magistrate 
made certain oiders, the effect of which was to ex- 
clude the auction-purchaser for some time from exer- 
cising the right alleged to have passed to him under 
the purchase JPeld that the Magistrate ought to 
have made no order at all with lefeieuce to the pro- 
perty, leaving it to the paities to determine their 
rights ^in the Civil Court, and that he had ample 
power under the section to do what was necessary to 
prevent a breach of the peace, Laeoo v Adam Sib- 
OAR. GOTEBNMENT « SuBJAl^ANT ACHARJIA. DeN- 

<K)0 3b:axeh V. Adah Sircar . 17 W. B., Cr., 37 

20, Order for remoyal of wall. 

^Criminal Procedure Code, 1861, s* 62 — Section 
62 of the Code of Ciimmal Prociednre does not autho- 
rise a Magistrate summarily to direct a peison to re- 
move a wall erected on land alleged to belong to an- 
other person in the absence of evidence showing that 

III 


3S“DriSA3NCIi — continued. ' • • 

2. UNDER CRIMINAL PROCEDURE CQDES 
— continued. 

Order for removal of wall — continued. 
a not op affray was likely to occur. Radblikishoeb 
0 , GieiiJhabee Sahee . ;| ,13 W, B., Cr., 19 

21. Order for removal of buiM- 

ings. — Criminal Procedure Code, 1861, s. 62 , — 
Orders by Shhordmate Magistrates in one case direct- 
ing the removal of a house on the ground that it was 
m a dangerous and dilapidated condition, and in the 
other directing the removal of a granaiy on the ground 
that it had been impropeily erected upon land required 
to be kept unoccupied for common purposes, weie set 
aside by the High Court because the Suboxdmate 
Magistiate acted without juiisdictioii Afonymotjs 

[4 Mad., Ap., 34 

22. Order for a^moval of ob- 

struction. — Criminal Procedure Code, 1872, ss. 518, 
521. — A Magistiate of the second clkss having passed 
an order under the Criminal Piocednre Code, 1872, 
section 618, for the removal of an obstruction, •the 
Magistrate on appeal held that, though the proceed- 
ings of the Subordinate Magistiate were without 
jurisdiction, he (the Magistrate) was competent under 
section 618 to clirect the removal of the obstruction, 
and Re passed an oid^r accordingly. Meld that the 
order of the Magistrate undei section 618 was illegal, 
and that he should have proceeded under section 521 
and the following sections of the Code In 
MATTER OE THE EETITION OE BrINDABEN DeTT 

[21 W. B., Or., 24 

23, — — Dispute as to right of pos- 

session. — Criminal Procedure Code, 1872, s 518.—' 
Breach of peace imminent. — Order not to interfere 
with a temple. — Where a disjiute arises as to the 
right of the possession of lands and buildings, a 
Magistrate, if he considers a collision between the 
parties and a sexious breach of the peace imminent, 
may pr(j^erly pioceed under Chapter 39, instead of 
Chapter 40, of the Ciimmal Proceduie Code, If the 
Magistiate had jmisdiction, the piocceclings, not be- 
ing judicial, cannot be ie\ised by the High Court. 
An ordei to abstain fiom iiiteiference with a temple 
and its property is au ordei to abstain from a cer- 
tain act^^ within the meaning of section 518 of the 
Crimmal Proceduie Code Elavarise Vanamama- 
EOt Ramaneja Jeeyarsyami V . Vanamamaeai 
Ramaneja Jeeyab . . I D. B., 3 Mad., 354 

24 , ■ -■■■- Order to alter doorway 

temple. — Criminal Procedure Code, 1861, s 62 — 
The temple of Pandhaipur, a public temple, is visited 
at certam periods of the year by a laige concouise of 
pilgiims. With a view to prevent the dangeis ans- 
mg from oveiciowduig, and to improve the ventila- 
tion, the Magistrate, by a wu’itten order, under section 
62 of the Criminal Procedure Code, directed the 
hereditary priests of the temple to wideu and 
heighten the doorway. Meld that such ordei uas 
legal *under the above section Semble, — That the 
case would have been the same had the temple been 
piivate property ; and also that the powei of Magis- 
tiates,to issue orders under the section in question is 
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inn!3.flKCE ^continued^ 

2. UNDER CRIMINAIi PROCEDURE CODES 
— oontimed. 

Order to alter doorway of temple— 

mted, 

entirely discTetionary«-*> Req-. v. Ram Ghaistdea 
E^k^tath 6 Bom., Cr., 36 

26. Order as to procession in 

paMic streets.— C'n??^^?^aZ JProcedure'^Codei 1872, 
s. 518 -^I^uhhc worsh'ip, — Conjiict of rights — Duty 
of Magistrate when ‘puhlie peace threatened — In 
affording special protection to persons assembled 
for religious worship or religious ceremonies, the 
law pomts to congregational rather than private 
worslhp, and it may fairly he requiied of con- 
gregations that they should inform the Magistrate 
or police at what hours they customarily assemble for 
worship, m order that the rights of other persons 
may not be unduly cm tailed. No sect is entitled to 
deprive others for ever of the right to use the public 
streets for processions, on the plea of the sanctity of 
th^ir place of worship, or on the plea that woiship is 
carried on therein day and night The duties of 
a Magistrate in cases where the public peace is likely 
to he disturbed by one sect attempting to prevent 
another from using the public streets foi processions, 
discussed The principles laid down in Mufhealn 

^ Chetti V JBapun Sa%h, I. L, B ,^2 Mad , 140, examined, 
explained, and approved. Sufdeam v. Queen Pon- 
NusAMi V. Queen , . I. B. R., 6 Mad., 203 

r 

28. Order to remove embaixk. 

ment. — Criminal Procedure Code, 1861, s, 62 . — The 
Subordinate Magistrate issued an order to two per- 
sons diiectmg them to remove a certain embank- 
ment, whereby the ad 3 acent lands of the complainant 
were in danger of being flooded. Meld that the act 
of the defendant was not an act which could he pro- 
hibited by the Subordinate Magistrate under section 
62 of the Code of Criminal Procedure Anonxmous 

[6 Mad.,^p., 19 

27. Order to destroy tank. — 

Ohstr notion to enjoyment of fuhlic rights — The de- 
fendant had made a tank in the bed of a klial by 
throwing two bunds across it, and on complaint to 
- the Magistrate, he, finding that the tank had been in 
existence only for about six years, passed an order 
under section 62, Act XXT of 1861, directing the 
defendant to destroy the bunds, on the ground that 
they were an obstruction to the enjoyment of the 
river by the public in the rainy season , and that the 
bunds interfered with the drainage of the country 
and tended to the injury of the crops and of the inha- 
bitants The High Court held that section 62 did 
not authorise the passing of such an order. Queen 
4>, Goiam Dabbesh 

[1 B. Ii. R., S. isr., 27 : 10 W. R., Or., 36 

28. — Trespass by cattle.— 

Code,s. 188 , — A Magistrate issued an order warmng 
owners of cattle to take proper care of tlieny and 
that in case of disobedience or neglect they would he 
punished accordmg to law j and did punish them for 
disobedience under section 188 of the Penal Code. 
Held that the Magistrate was not competent, ander 


.HUISANCE — continued, 

2. UNDER CRIMINAL PROCEDURE CODES 
^ — continued 

Trespass by cattle — continued, 
section 62 of the Code of Ciiminal Procedure, 1861, to 
pass such an order The order contemplated under 
that section is in the nature of an injunction, and such 
an order passed by a Magistrate would not he legal 
The conviction under section 188 of the Penal Code 
was therefore illegal. In the matter or Amirabbi 
[2 B. Ii B., a. Cr., 45 

S. C. Queen n, Ameeeudbben 

[12 W.R.,Cr.,3e 

29. JPenal Code, 

8. 289, — An order by a Magistrate prohibiting 
the straying of cattle within certain local hmits 
I is not an order within the meaning of section 62 of 
the Code of Criminal Procedure There can be no 
conviction for disobedience of such order under sec- 
tion 289 of the Penal Code. Queen, v. Mozaear 
Khalipa . . . . 9 B.Ii. R., Ap., 36 

S. C. Government d, Mozupeer Khabiea 

[ISW.R., Cr.,21 
• 

30 ^ Order to cut down trees as 

being a nuisance, — Bemoval of nuisance, — Bower 
of Magistrate —UnACiV section 62 of the Code of 
Criminal Procedure, 1861, a Magistrate has no power' 
to issue an oidoi ex parte to cut down trees on the 
representation of a party supported by the report of 
the police that the existence of the trees was a nui- 
sancec Queen v. Ram Chanbra Mookbejeb 

[6B. Ii, R., 131 

S. C. Uttam Chunder Chatteejbb n. Ram Chun- 
bee Chatteejeb . . 13 W. R., Or., 72 

31 , Order to remove stacked 

timber, — Criminal Prooedwe Code, 1861, s, 62 , — 
Illegal order, — Where a complaint was made by A, 
that timber belonging to his master, which had been 
cut and stacked in a certain place, had been removed 
by B,, who said that the timber was cut not by A,^s 
master but by himself, and that he hadl stacked it in a 
place where he always put his timber, it was held that 
the Magisti ate, could not proceed nndei section 62 of 
the Code of Criminal Procedure, but was bound to 
tiy the charge hi ought against B , and either restore 
the timber to A, or leave it where it was, accordmgto 
the result of the investigation KaRTIOK Chunbeb 
Bab V, Chunbeb Nath Chuorerbutty 

[15 ■W*. R., Cr., 56 

32. Order as to bolding of Mt or 

market, — Biml hdts, — Act XXV of 1861, s 464.— 
Judicial order,^Bower of revision ly Sigh Court , — 
An order of a Magistiate under section 62, Criminal 
Procedure Code, 1861,— e g , prohibiting one of 
proprietors of two different hdts from holding his hM 
on certain days of the week in order to prevent ob- 
struction, annoyance, and injury, — was not a judiem 
order ; and was, ther^oie, not open to revision by the 
High Court under section 404, Criminal Procedure 
Code. Phear, J, (dissenting) Queen n, 

Abi Chowbhbx . . 6 B Ii. B., B. 74 
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HUISAITCJB — ooniinm^, 

2. raOEE CRIMINAL PROCEDEBE CODES 

•^continuedi* * ^ 

Order as to iLolding of hat or market— 

eo7itmued, 

S. C. Abbas Abi Chowdhby v. Illim Meah 

[14 W. B., Cr., 46 
Labla Mittbbjeet Sihoh Eajcoomae Siecae 
[18 W. B., Or., 22 
See as to section 518 tlie corresponding section of 
Act X of 1872, In the mattee or the petition 
OE Mokitt Sinoh . . . , 6 iN. W., 16 

33. 2izval hats. — Cri- 

minal JProcedure Code, 1861y s 62 — Wlien two Mts 
or markets were held on the same day on ad 3 acent 
pieces of land, and it was shown to lead to riots and 
affray, and annoyance to persons lawfully employed in 
theii usual avocations that they should be so held, an 
order by the Magistrate, under section 62 piohibitmg 
the parties from holding the hUts on the same day, 
was held to be a proper order under section 62, Act 
XXV of 1861 Queen d Kabikapbabab 

[5 B. Ii. B., Ap., 82, note : 11 W. B., Or., 6 

34. Criminal JProce- 

durd Code {Act XXV of 186 1)^ $. 62 — Act X of 
1872 1 s, 518 — Mival hdts.-—Fower of Magistrate ^ — 
A Magistrate has power, under section 62 of Act XXV 
of 1861, to prohibit a particular landholder from 
holding a hslt on a particular spot on a particular 
day, at least for a temporary period, if he is satisfied 
upon reasonable grounds that the order is likely to 
prevent, or tends to prevent, a not or an affray.. In 
THE mattee OE THE PETITION OE l^YKUNTEAM 

Shaha Boy . . . 10 B, L. B., F. B„ 434 

S. C. Byeunteam Shaha Boy v, Meajan 

[18 W. B„ Or., 47 
Overruling Sheeb Chunbee Bhuttachaejeb v. 
Saabut Abby Khan • . 4 W. B., Cr., 12 

35 ^ — Order under s 

518, Criminal Frocedure Code, 1872 — Order to 
close a a case in which the Magistrate pass- 

ed an order nnder section 518, Ciiminal Procedure 
Code, for closing a hdt on the ground that it was only 
a mile apart from anothei hat, and a breach of the 
peace was not nnhkely, the Sessions Judge recommend- 
ed that the oider should be set aside, section 518 
applying only when a breach of the peace was im- 
minent. Meld that nnder explanation 2, section 518, 
the order could he made in all cases upon such in- 
formation as satisfied the Magistrate, and the order 
was one which he had power to make Bhoeanath 
Bose Komubudbin . . 20 W. B., Cr., 53 

36. ;; — Criminal Frooe- 

dure Code, 1872, s. The operation of section 
518, Criminal Procedure Code, was confined to cases 
where, m the opinion of the Magistrate, the delay 
which would he caused by adopting a different pro- 
cedure from that specified in the explanation to that 
section would occasion a greater evil than that suf- 
fered by the person on whom the order is made or 
Would defeat the intention of this (39th) Chapter.'*' 


milSA'NC'B^conUnued ' ^ , 

2. TODEB CBIMINAL PROCEDDEE CODES 

— continued » 

Order as to holding of hit or market — 

continued^ 

* Where aJMSagistrate, withou-ybearing the petitioner or 
giving ham an opportunity o^eing heard, and simply 
on the foundation of a police officer*s report, direct- 
ed the petitioner to abstain fiom holding a hit upon 
his land on % certain day, because another party had 
long been accustomed to hold I hat on his land 
adjacent to the petitioner's hat on the day following 
that on which the petitioner held his hit, it was held 
that his Older passed under section 518 was uUa vires, 
the police officer's report being vague and insufficient, 
and a piivate interest of this kind not affording a 
ground for making an order nnder section 518 or 
any other older nnder the Criminal Piocedure Code. 
Banee Mabhub Ghosb n. Wooma Nath Boy 
Chowdhey .... 2>'W. B., Cr., 26 

See Kabi Naeaxn Roy Chowdhey v Abdoob 
Gueeoob Khan . . 22 W. B., Cr., 24 

37. Criminal Frooe- 

dure Code, 1872, s, 518^ — Sdt, Femoval of, Order 
of Magistrate as to — Where a Magistrate made an 
order nnder section 518 of the Code of Crimmal Pro- 
cedure* (Act X of 1872), directing one of two lival 
hit proprietors to remo'^e his hat to such a distance 
as to render it useless for the purposes for which it 
was established, it was held that the order came with- 
in the purview of the Full Bench decision of Qopi'* 
Mohun MulhcTc v. Taramom Chowdhram, I, L. 

5 Calc ,7 : 4 C^ L. R , 809, and might he set aside as 
m excess of juiisdiction. Shdeut Chundeb Ban- 
NEEJEB V BaMA ChUEN MoOEEEJEE 

[4 a I.. B,, 410 

38. Order prohibiting use of 

musical instrument. — Criminal Procedure Code, 
1861, s 62 — ^A Magistrate cannot, under section 62, 
Code of Qiiminal Procedure, in general terms forbid 
two parties to '“use any musical instrument in the 
neighbourhood of each otbei's house, though he may 
forbid their doing so for the puipose of mutual an- 
noyance. In be Bam Chundeb Gebb Gossain 

[6 W. B., Cr., 40 

39 . Order stopping music while 

passing place of worship. — Illegal order — An 
order of the Magistrate directing that all music should 
cease when any procession is passing a certain place 
of worship, — Meld ultra vires, Muthialu Chetti 
». Baubun Saib . . I. L. B., 2 Mad., 140 

4 Q. Order prohibiting collection 

of rents. — Dispute as to right to rent by rival pro* 
prietors — Criminal Procedure Code, 1872, s 518 — 
In case of a dispute between rival parties as to the 
payment of rents by tenants a Magistrate has no 
power, under section 518 of Act X of 1872, to make 
an order that no rents should he collected until such 
time a« the right and title of one party should have 
been estahhshed by a competent Court, Pbosunno 
COOMAE CHATTEEJBB V. EMBBESS 

• [8 C. It. B., 281 
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HtTISlSlSrCB — coniime^, I 

2. UroER-CRIMIKAL PROCEDURE CODES 
— continued, 

41 , Order not to colleet cesses. 

— Crtmmal Procedure Code, 1861, s 62 — A' Magis- 
trate cannot pass an o^^er, unclei sectioix ^2 of the ^ 
Code of Oinninal Proceaure, dnocting a certain per- 
son to abstain from a certain act, or to take order 
with certain property, unless he is satisfied that such 
dixection on his part is likely to preveni^ or tends to 
prevent a not or a:Kray, nor can he pass an order 
unclei that section, calling upon a person to enter into 
recognizances not to collect certain cesses. In the 
MATTEB OE LtrcHMiPUT SiN&H . 14 W. B., Or., 3 

42-. Order to prevent obstruc- 

tion. — Criminal Procedure Code (Act XXV of 
1861), ss, 62 and 80S — dot X of 1872, ss 518 and 521, 
— When a case falls hoth under section 62 and under 
section 308 of the Criminal Procedure Code, the order 
of the Magistrate ought not to he absolute m the first 
instance. He snould give the defendant an opportu- 
nity to show cause against the ordei . Semhle, — Whe- 
tlier a case comes under either of these two sections 
or under hoth, the order of the Magistrate ought to 
contain a clear statement of the facts upon the basis 
of which the Magistiatehas made the order In the 
MATTBB or Hariuohan Malo In the matter 
or JOYEBTSTO MoOKEBJEE * '* 

[1 B. Ii. B., A, Or., 20 : 10 W. B., Or., 5 

43 , — — — Procedure — Case falling 

tn scope hoth of s, 62 and s, 808, Criminal Pro^ 
cedure Code, 1861 — In a case within section 02 of the 
Code of Cnminal Procedmo which also falls within 
the scope of section 308 of the same Code, a Magis- 
trate must conform to the more particular directions 
of the lattei section, not to those of the former. Khan 
CHAND V, COEI-EOTOB OP BoOLtTNDSHAHUB 

[1 BT. W., Pt 7, p. no : Ed. 1873, 197 

44 Bemoval of obstruction.— 

Criminal Procedure Code, 1861, s, 808 — S^oint Ma- 
gistratein charge of division — Proceedings under sec- 
tion 308 of the Code of Criminal Piocedure for the 
removal of ohstructions may be originated by a Joint 
Magistrate m charge of a division of a chstnet In 
THE MATTEB OP THE PETITION OP PtTNOHANTJN BoSE 

[15 W. B., Cr., 41 

45 - Purisd'iction of 

Joint 3/[ggisti ate , — Cnminal Procedure Code, s 308, 
— The Magistrate of a clistiict can alone hold pioceeed- i 
ings in a case (such as the removal of a thatched house) 
under section 308 of the Code of Criminal Procedure. 
The Joint Magistrate while in charge of the Ma- 
gistrate's office has no such jurisdiction. In the 
MATTER OP GREESH CHUNHER CHtTOKBRBITTTY 

[15 W.B., Cr., 38 

4 $. Order as to future obstruc- 

tion. — Crimmal Procedure Code, 1872, ss, 521, 526 
— Section 520, Criminal Proceduic Code, 1872, docs 
not enable a Magistiatc *10 make any oidcrS except 
such as arc mentioned in section 521 , under which ho 
can only deal with existing obstructions , the Magis- 
trate has no power to diiect \shat is to he''doi),e m the 


^ NTTISAKOB— 

2. UNDER CRIMINAL PROCEDURE CODES 
—continued 

Order as to future obstruction— 

case of any futuie obstruction Kashi Chundee 
CH tJCKEBBtriTY m Yar Mahomeh 

[21W.B.,Gr.,10 

47 Bemoval of public nuisance, 

I — Criminal Procedure Code, 1861, s BOS — Summary 
order to police — In order to remove a public nuisance 
a Magistiate is bound to proceed under section 308 and 
following sections of Chapter XX of the Criminal 
Proceduie Code, and is not competent to pass a sum- 
mary Older to the police to do so. Queen v, Damo- 
HUR Dass , . . . . 2 IN. W., 452 

43 , INuisanee in public place, 

INeeessity for proof of — Criminal Procedure 
Code, 1872, s 521 — In a prosecution under section 521, 
Cnminal Pioceduie Code, ibis necessary to show that 
the act complained of is a nuisance, and that it was 
committed in a thoioiighfaro or public place. Mtrz- 
HUR All V, GTindowbei Sahoo 

[26 W. B., Cr., 73 

49 , Order for removal of prosti- 

tute. — Criminal Procedure Code, 1872, $, 521 — 
The Code of Ciiminal Procedure (Act X of 1872), 
section 521, does not warrant a Magistiate’s interfer- 
ence with a prostitute for the purpose of removing 
her from her dwollmg-house simply on the ground of 
her profession, so long as she behaves herself orderly 
and quietly and creates no open scandal by riotous liv- 
ing ffNUNBOsjKUMAREE PESHAQUB y. ANUNB MoHUN 
Gooho . . . . 24 W. B., Or., 68 

60. Order probibiting crema- 

tion m certain place. — Criminal Procedure Code, 
1872, s, 521 — An application to have it dcclaied that 
a certain place could not be used for cremation pur- 
poses, would not come under Act X of 1872, section 
521. Guhadhur Kamila v, Baiuanath Jana 

[24 W.B„ Or.,e 

61. Private road witb. right of 

way over it, — Or^mnal Fiooedure Code, 1861, s, 
311 et seq — Section 311 of the Code of Criminal Pioce- 
dure and the other sections of Chaptci XX of that 
Code referred to public thoroughfares and not to pri- 
vate roads ovei winch a right of way has been estab- 
lished. Gooboo Chuen Goon u. Gunga Gobinh 
Chattebjee . . . . 8 W. B., 209 

52 , Dispute as to right to water. 

— -In a ease of a dispute as to the right to the use of 
water the Magistiate should not pioceed as for a nui- 
sance under Chapter XX, Cnminal Piocedure Code, 
1861. Queen v Madhoo Chubn 

^ [13 W R., Or., 61 

63, Obstruction of dram,-— Un- 

mmal Procedure Code, 1861, s BOS — The ohsti action 
of a dram ifito which the sewage of coinplamanPs pre- 
mises fell docs nofe fall either under section 308 or 
320 of the Code of Criminal Procedure, but is matter 
for a civil suit and injunction. In re Tbotdaenath 
Bose . , . . * 6 W. B„ Or., 58 
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HITISAHCTj — continued, 

2 UNDER CRIMINAL PROCEDURE CODES 
— cont'imied 

54 Prevention of* nuifeance by 

public, — Criminal Procedure Code^ 1861y s SOS — 
Section 308 ol the Ciimmal Piocedure Code, 18G1> 
does not apply where a piivate individual charges the 
public with committing a nuisance in the exeicise of an 
admitted right. Bsohaeah Ghoeoobe v Boistvb- 
HATH BhoOXAK ... 14 W. B .5 1T7 

55 , — Order for protection of pub- 

lic bealtb — Power of Magistrate — Criminal Pi oce- 
dure Code, 1872^ s o21 — A Magistiate's po%vers, undei 
section 521 Code of Ciimmal Procediue, aie confined to 
the instances specifically mentioned in that section, 
which does not confer geneial powers upon a Magis^ 
trate to pass any order he may consider necessaiy for 
the protection of the public health It is only tiom 
a thoronghfare oi public place that under that section 
a Magistrate is at liberty to direct a nuisance to be 
iemo\ ed In tee mattee or the petition op Soo- 
JATJT Hossein . . . 22 W. E .5 Ov j 19 

Petambeb Jugi-i f?. Nasaeuddy 

[*25 W. K., Or., 4 

50 . Obstruction of thoroughfare* 

‘■^Onminal Procedure Code, 1861, s 308 — In the 
case of a complaint under section 308 of the Code of 
Ciimiiial Procedure, foi the removal of an obstruction 
fiom a thoroughfaie,a Magistrate should first inquire 
if tbe load is a public one or nofc If he finds in the 
affirmative, he has jurisdiction to pioceed; if m the 
negative, he should withhold his hand and abstain from 
carrying out the order for the lemoval of the obstruc- 
tion In the mattes op the petition Becha- 
eam Bhuttaohaejee . . iS W, R., Or., 67 

57. Private road , — 

Criminal Pi ocedure Code, 1861, s, 808 — ^Although a 
road may be a private one, a Deputy Magistrate has 
jurisdiction to mahe an order under section 308, 
Code of Ciiminal Piocedure, 1861, if it appears that 
section 320 appbes to it, — that is, if it is open to t^he 
use of a certain class of peisons who use it a few 
days before tbe occunence of the dispute, Taeinbe 
Chuen Shah v Bonomaei Naq- 

[19 W.R., Or., S3 

58. — Order not to frequent pub- 

lic places. — Criminal Procedure Code {Act X of 
1882), s IBB, — A general order of the Magistrate 
directing the public not to fiequent the loads and 
public places in a village between ceitam hours is one 
made without juiisdiction under section 133, Act X 
of 1882. In the mattes op Komtjl Keisto Boniok 

[12 C. L. B .5 231 

50 ^ Obstruction of public ways. 

— Dispute as to public right — ^The powers embodied 
in sections 133, 134, 135, 136, 137, of the Criminal 
Procedure Code, 1882, witR regard to the obsti uction of 
public ways, are not intended to be exercised where 
there is a bond fide dispute as to the existence of the 
public right l^ere thei e is such ^ dispute, the Court 
should pass no order under those sections until the 
puhhc light has been estabHsbed by proper legal pro- 
ceedings, civil or ciimmal, Basabttdhin Bhttiah 
Bahae Aei . . . I. Ii, R., 11 Calc.» 8 


3N1JIS AITCPI — 1 jiwec? 

2 XJKDEB CRIMINAL PROCEDURE. CODES 

— continued 

% 

Obstruction of public ways — continued, * 

Laxl Miah V Nazis Kh^lashi 
; [I.Li.E.,12 Calc., 696 • 

0 (J. a!^. Ciimmal Pfoce" 

dure Code, ss. 133, 135 — Application for order to 
lemoie obstruction — Disputed title, — Jurisdiction 
of Criminal Comt — Where an application is made 
midei section 133 of tbe Cr?mmal Proecdme Code, 
1882, calling on a peison to remove an obstruction, 
and sucbpeisonSoija fide raises a question of title,— 
Meld that the case then becomes one for a Civil Couit. 
The section contemplates only an inquiry as to the 
existence oi non-existenee of the obstruci^on com- 
plained of, not an inquiry into disputed questions of 
title. Askae Mea V, Sabdae Me a 

[I. Ii. R., 12 Calc., 137 

Labl Miah v, Nazis Khal^hi 

[I. I 4 . B., 12 Calc., 696 

01 . Order requiring abatement 

of nuisance in certain time. — Crhmml^Proce* 
dure Code, ss 133, 137, HO , — A Subdivisional Magis- 
trate having made a conditional order, undei section 
133 of the Code of Ciimmal Proceduie, against a ^ 
Pigison to abate a nuisance or appear and show cause 
before a Second Class Magistrate why the order should 
not be enforced, tbe said person appealed as directed 
and the order was made absolute under section 137. 
The Second Class Magistrate then issued a notice^and 
ordei under section 140, requn mg the nuisance to be 
abated within a cei tarn date. The District Magistrate 
having referred the case on the ground that the 
Second Class Magistrate had no jurisdiction to pass 
final orders m such cases, — Meld that the order was 
not illegal. In ee Naeasimha 

[I. Ii. B., 9 Mad., 201 

00 . Judicial proceeding 

nal procedure Code, 1861, ss. 308, 404, — An order 
made by a Magistrate under section 308 of Act XXV 
of 1861 was not a judicial proceeding within the 
meaning of section 404 of that Act Ashbtjener v 
Keshav vabab Takh Patil 4 Bom , A. C., 150 

Contra, COLBEOTOE OE HOOOHLY V, TaEAHNATE 
Mhkhopabhta • 

[7 B, L. R., 449 : 16 W. B., 63 

Such an older is now by special enactment made a 
judicial order. <1 

03 , Procedure. — Mules in Criminal 

Code — Criminal Procedure Code, 1861, s. 308^ 
Where a Magistrate has commenced proceedings under 
section 308 of the Code of Criminal Procedure, he is 
not at liberty to proceed otherwise than m conformity 
with the rules laid down in Chapter XX of the Code 
Queen v, Pitti Sinoh . , 8 XV. R., Cr,, 37 

64. - Opporiunitg to 

show cause — Criminal Procedure Code {Act XXV 
%f 1861), Ch XX,*ss 308-313 — Order of Magis- 
trate , — A Magistrate does not act legally under that 
chapter, if he does not first call on the person with 
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NtTISAWOB— poMisMJted 
2 . UNUeB CEIMINAL PROCEDURE CODES 
— oontimed. 

•procedure— co?2^tw?«eci5. 

wiiose property lie proposes to intorfoie to appear and 
•show cause Collector or Hooq-hlt ij. TA|tAK 
l^'ATH Mukeoradhya ^ ^ t 

[7 B. L. B., 449 : 16 W. B., 63 

See Qebee v Ra1[ Laohmipat Sing-h 

[5 B. I,. K., Ap., 81; 14 W. B.,.Cr., 17 

and In re Kalidas Bhattaohaejbe 

[5 B. Xi.R., Ap., 83, note 

65. — _ Op'portumty to 

sho'W cause — Criminal Procedure Code (Act ^ of 
1852), Sm 133 — ’Erection of 'buildings , — Encondt- 
tional order — Every order made under sectron 133 
of the Code of Crrmrnal Procedure, Act X of 1882, 
must appoirrt a time within which, and a place where, 
the person to whom 4 ^ is directed may appear before 
the Magistrate, and move to have the order set aside 
or modihed. Mo uifconditional order can be made 
■under that section. Empress ® Beojokant Roy 
CHO wteaY . . . I, Ii. B., 9 Calc., 637 

00 ^ — Opportunity to 

show cause, — Criminal Procedure Code, 1872, ss, 
521, 525, 528 .— Am order by a Magistrate under sJ^c- 
tion 621, Act X of 1872, for the removal of a nuisance, 
d!2)es not become absolute until an opportunity is given 
to the person affected by it to show cause why the 
order should not bo carried into effect. Mo order can 
be made under section 528 of the Code unless theie is 
imminent danger or fear of m 3 ury of a serious kind to 
the public involved in the case and where a Magis- 
trate who had made an order under section 521 subse- 
quently directed further inquiry to be made, it was 
held that ho must be considered to have abandoned 
hts proceedings under section 528, and that he should 
have preceded under section 528 instead of fimng 
the party charged under section 188 of the Penal 
Code. Queen v , Bbojendeo Bal , 

[ 21 W. B„ Cr., 86 

67, - Obstruction in 

public way — Inquiry under s 133, Criminal Proce- 
dure Code (Act X of 1882), — Previous orders when 
no 'iiar to such inquiry — An application was made 
nnd«r section 133 of the Criminal Procedure Code 
(Act X of 1882) for the removal of an obstruction in 
a public thoroughfare, but after a personal local 
mspection by^uhe Magistrate and without any evi- 
dence being taken, the parties were referred to a civil 
suit, and the ordei; was refused, the Magistrate hold- 
ing that the way was not a public way. A civil suit 
was then filed, and during its pendency a second ap- 
plication was made undei section 133 of Act X of 
1882, With a like object, which was refused on the 
ground that the civil suit was pending, and that there 
was no likelihood of a bieach of the peace. The civil 
suit resulted m the way being held to be a public 
thoroughfare. A third application was then made 
under section 133 to have the obstruction remove^ 
but the Magistrate held that in face of the two pre- 
vious orders he could not interfere. Seld that^ the 


Si UMBER CRIMIMAL PROCEBUife CODES 
—continued, 

Pr oeecftire — conii nued 

order of the Magistrate was wrong, upon the ground 
that he was bound to make such inquiry, and as there 
n^vei had been any inquiry into the mattei, the first 
decision being no decision at all, but a mere dictum 
of the Magistrate upon a personal local investigation 
without hearing evidence, and thus not on judicial in- 
quiry, and the second decision being based meiely upon 
the pendency of the civil suit and the previous im- 
proper ordei, and that neithei of these orders operated 
theiefore as a bar to the Magistrate inquiring into 
the matter of the present complaint. Makhan Ball 
Sa v. Makhan Chora Saha 

[I. Ii. B., 11 Calc., 271 

68 , - Order calling on 

party to appear and show cause — Criminal Proce- 
dure Code, 1861, s 308.—Pemoval of nuisance , — 
Pdhng up tank — Meld that a Magistrate cannot 
proceed to pass an order for the removal of a nui- 
sance, under sectien 308 of the Code of Criminal Pro- 
cedure, without calling on the party to show cause 
why the older should not he passed against lnm,^nd 
without hearing the objections, even if they are filed 
after the time fixed for their presentation, but before 
ho takes up the case. A Magistrate’s power to fill up 
a tank is by section 308 limited to having it fenced 
m ; but where the tank is proved to be injurious to 
the community he may under that section treat it as 
a public nuisance, and cause it to he filled up. Queen 
0 . Bistoo Churn Chuckerbutty 

[10 W. B., Or., 27 

69. — > Appearance of 

party to show cause — Where a person to whom an 
ordei has been issued under section 521 of the Code 
of Crimmal Procedure, appears to show cause against 
such order, the Magistrate is hound to take evidence 
under section 525 of the Code. In the matter op 
Mohue Mandar . . . 8 C. Ij. B., 431 

70. — Appearance of 

party to show cause — Criminal Procedure Code, 1861, 
ss 308, dOd,— Thoroughfare, — Obstruction, Removal 
of, — Powers of Magistrate, — Where, in a proceeding 
before a Magistrate under section 308 of the Code 01 
Criminal Procedure, for the removal of an obstruction 
from a thoroughfare, or pubhc place, tbe accused 
appears and shows cause, it is the duty of the Magis- 
trate to inquire whether there is a thoioughfare or 
public place, and whether there is an obstruction. 
If the Magistiate makes the inquiry upon evidence 
before him, he does not act without jurisdiction, or 
in excess of jurisdiction. The High Court cannot 
set aside his order except for an error in law, or an 
excess of jurisdiction. It is not a ground for inter- 
ference that the Magistrate has come to an erroneous 
decision upon the evidence Angelo v Cargill 

[9 BijXi. B., 417: 18 W. R., Or., 41 

71, Z Appearance of 

party to show cause,— Criminal Procedure Code (Act 
X.XV of 1861), s, 308,— Order made without record* 
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irOISAITCE — continued, 

2. UNDER CEIMINAL PROCEDURE CODES 

— continued, 

"Bv00Q6.wce— continued, 

Magistrate, on the report 
ot the Civil Surgeon of the district, passed an order 
under section 308, Act XXV of 1861, tUt the defSnd- 
ants should appear and show cause why certain tan- 
neries should not be removed as being a nuisance and 
injurious to health, and after the defendants had 
shown cause, the Magistrate went himself to the 
p^ace and thereupon made his former order absolute, 
the High Court, on an objection that the order was 
not legal, it having been made without recoidin^ 
legal evidence, lefused to interfere Queen v. Ala 
‘ Buksh 

[7 B. Ii. E., 482, note: 12 W. E., Cr., 24 


72. 


-iri — Slaughter-house, Order pro- 
niDXtmg . — Criminal jPi ocedure Code, 1861 s 308, 

— Power ^ Stiff h Court to interfere with order 

When a Magistrate, under section 308, Criminal Pro- 
cedure Code, has ordered the suppression of a trade 
^ ^ nuisance q^nd mjuiious to the 

health of the commumty, the High Court wiU not 
,interfere, unless they find either that there was no 
^asonahle evidence before the Magistrate of the 
trade being injurious to the health and comfort of 
the community, oi that the cause shown was such as 
ought to have satisfied the Magistrate that his order 
for suppressing the tiade was not reasonable and 
proper. The Court take the findings of fact by the 
Magistrate to he correct, unless they see that there 
IS not on the record any evidence to warrant such 
findings. Munioipaii Comm];§sionb^<.s eoe the 
bUBUEBS OB Caboutta V , Amanat Ali 

[7 B. JL.E., 516 


73. 


, - , T7r7~ Criminal Sroce^ 

dure Code, 1861, s 308 -The condition and the 
conduct of an old-estabhshed slaughter-house were 
proved to he, in fact, an offensive nuisance and 
dangerous to the health of the neighbouis, but the 
evidence did not show it was in a worse condition 
than at any time since its establishment, the occu- 
piers, when summoned, refused to ask for a iurv 
under section 310, Criminal Procedure Code. JSetd 
the Magistrate was justified in suppressing the trade 
or occupation” under section 308 Municibai. Com- 
MISSIONEBS OB THE SUBUEBS QE CALCUTTA « 
Mahomed Ali 

[7 B. L. E., 499 ; 16 W, E., Or., 6 


74. 


icr-house.— Criminal Frooedure Code, 1872, s 521 
Wheve a Deputy Magistrate had treated the slaugh- 
teri^ of cattle as a nuisance” undei section 521 of 
the Criminal Procedure Code, and ordered its discon- 



- T", WiU ugxi DUG acr complained 

of might he shoctog to the prejudices of Hindus, 
it could not properly be regarded as a nuisance, and 
that, at any rate, the act being dbnem a private place 
and not on a thoroughfare, it could not he dealt with 
under section 521. Muzhue Ali « Gundoweee 
.... 26 W. B., Or., 72 


^mSAnCB^contmaed. 

2 , UNDER CRIMINAL P&fCEDFEJB CODES 

'—continued, 

75. Order to piiU down house — * 

Criminal procedure Code, 1861, s 308 —Report of 

The Magisfeate of a district issued an Older, und^ 
section 308 of the Cod^f Cnmmal Proeeduie, ealhuff 
upon the petitioner to lemove a building, on the 
ground that it was unlawful oRstimctiou utoii a high 

"f appointed ty tie 

Magistrate s successor, uniter section 310, to report 

Tnd irofer reasonLe 

teing without instruction, 
w’'* peiformance of theb 

dufaes, but four of them visited the premises, and 
were unanimous in findmg that the bnUrnTcom- 

Sterlcp days 

wc a ir”^ reports to this effect the Magistrate 

null^'dn petitioner, requiring Sm 

to puU down his house witMu fifteen days, m the 

repoif withm the^time pre- 
scribed. The petitioner showed cause under section 
The’ effect, and the order was repeated. 

The_ proceedings were ultimately forwarded to the 

them“w whose successor in office returned 

them with the remark that nothing appeared to have 
been done contrai-y to the law for the removal of 
nuisances. Seld that the petitioner had shown suffi^ 

313, that the order to puU down the house was Jot 
rmsonable and proper Reg v DaisuKEAM Ham- 


76. 


O XLAEI- 

2 Bom., 407 ; 2nd EdL^ 384 
■ Wuisanoe caused by fa»-nv _ 


Criminal Procedure Co^Tssiljos T 

J»«A_The order of a 

Code of Criminal Procedure, should be ooS 1 !’ 
Section to remove the nuisance complained of Tn 
the case of a tank, the Magistrate cannot order the 
proprietor to excavate it The proDiietorT.^L*7 
have the discretion allowed him^Ia to +b» 

^ch he wiU remove the nuisance causVbv the°tonk 
If a Magistrate is compelled to diiect tb^ ^ a 
of the tank, the actuallost of ext^Un el aCe 
charged against the proprietor, at whoL^,|os“tion 
tbe soil taken out in the court ! a a-f .avr/i j-: 
be placed. eke 

Ciow.E,cr.,5i 

ference of High Court —The fa^ n/o IJ-' j2 . 
taking action under section 521 of ?he C(^e?fCn! 

fade sufficient to show that 
he considers the locusHn quo to be a tborm,ilT 

pubhc place, and if no objection is taken thaf if 
such, and the jury find 

that section is reasonable and proner the Hioi, 
willnotinterfere. toxHEKASoE&^S 

[8 C. L. E., 899 

stlftioZ^, 

remove an obsti^^^ti^n“to“i 
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HTTISAISrCB — contimied* 

2. UNDER CBIMINAIi PROCEDURE CODES 

— coniiniiedi. 

B^unctions of imj-^oontlmied. 

public thorougbfaic, he must firsts m a procoediug 
feld undei section 532, have come to the coucIusiqu 
that tlie path is open to the ijsc of the public *"'i;he 
only functions which a jury appointed under sec- 
tion 523 can exeicis 65 aie to consider whether the 
order made by the Magistiate under section 521 is 
reasonable and pioper, it being no pait of their duty 
to deteimine the rights of parties in property. £Celd, 
therefore, that wheie a Magistrate, through a mis- 
taken view of the law, ordeied the lemoval of an 
ohstriiction on a pathway xmdei section 521, and had 
further submitted this ordei to the consideration of a 
jury appointed under section 523, before he bad him- 
self come to a conclusion whether such pathway was 
a public thoroughfaie, the only course loft open to him 
under such ciicumstances was to stay all proceedings 
initiated under section *"521, and take action under 
section 632 In thb ;m:atteie oe the petition op 
Ceunpebnath Sen 

gt. Ii. R., 5 Calc., 875 : 6 C. Ii. B., 370 

79. — Application for jury.— 05- 

ligaiton of Mag'istrate to appotnt ^itry — Criminal 
^Procedure Code, 1872, s. 5J9i.~~When the person, on 
whom a notice has been issued under section 521,^ 
Code of Ciiniinal Piocedure, applies!' for a 3 ury, the 
Ma|>istrate is hound to appoint one, and cannot decide 
.. the matter by a local inquiry. In the matteb or 
Moth^ob Chundee Doss . 2 C. Ii. B., 509 

$0. — Question referred to jury. — 

JCfeci of ref ei ring a question not for jmy to decide^ 
— Eeld that the agieomcnt of the accused to refer 
the matter to a ^ury, which had given the case against 
them, m no way deprived them of then legal rights, 
or affected the fact that the question of the ex- 
pediency of discontmumg the alleged nuisance, which 
had been referred to the jury, ought not to have 
been so referred. Muzhue Aei v. Cxtnbowbkb 
Sahoo . . . . 25 W. B., Cr., 72 

SI, Biaeontinuanee of proceed- 
ings. — Criminal Procedure Code, 1872, s. d21 

Ah&ence after enquiry of ground for proceeding 
furtfter.^WhQii aftei inquiry a Magistrate hnds that 
there is no sufficient cause for proceeding under sec- 
tion 521 of the Code of Ciimmal Procedure, he is 
competent to let the matter diop In be Shonai 
POEAMANIOK ShoNAI PoEAMANIOK V JOGI-ENDEO 

Sec^sa IC.L.B.,480 

82. Withdrawal of case.— 

of Criminal Procedure {Act X of 1872), s 521. 

Wliere a Magistrate, in a proceeding under section 
521 of the Code of Criminal Proceduie, satisfies him- ^ 
self that there is no necessity for iiroccedmg furthei 
under that section, he is competent to let the matter 
drop In re Shonai ParamameJe, 1 C L M., 486, 
followed. In tub kattee op the petition op 
I sstTB Chundee I^Tath Issue Chunuee Hath v, 
Kah Chuen Hath 

[I. Ii. B., 8 Calc,, 883 : 11 C. I,. B., 235 


ISrXTIS AlHCB— twwed. 

2. FHDDR CRIMINAL PROOEBTJRK CODES 
— continued. 

^ 83. — £ Procedure after decision by 

jury.— Procedure Code, 1872, ss 523, 526 
^Order of Magistiate after decision of juiu^A 
Magistiate who on the application of the paity called 
on refeis a matter as to whether a pathway is a 
thoronghfaro or not for tho consideration of a iurv 
under section 523 of the Criminal Procodme Code, 
1872, IS hound to make an order upon the report of 
the jniy and m accordance with their decision as le- 
quued by section 626 of the Code Hxan v Shee 
* . . . 22 W. B., Cr., 86 


3. PUBLIC NUISANCE UNDER PENAL CODE. 

84. -- -^Prescriptive right.— No 

length of enjoyment can legalise a puhhe nuisance. 
Municipal Commissionees op Subuebs op 
Calcutta r. Mahomed Ali 

[7 B. X,. B., 499 : 16 W. R., Cr., 6 

85. IJnfeneed weTL.^Penal Code, 

ss 290, 45— Omission to fence a well on private 
giound wuthm eight yards of a highway and ojieii to 
it, is not pumshahlo as a public nuisance. Queen S,* 
Anthony . , . I. Ii. R., 6 Mad., 280 

86. — Omission to keep ponies 

from straying.— Code,s 250.— Tho omission 
of a person to keep his ponies fiom straying is not a 
public nuisance punishable under section 290 of the 
Penal Code, Joynath Mondul ?; Jamul Sheikh 

♦ . [6 W, B., Cr., 71 

87. Prostitute visiting dat- 

bungalow,— PewoZ Code, s 290 — A prostitute by 
Visiting a dak-bungalow at the request of a person 
staying there, hut against whom there is no evideuco 
of any impiopnety of speech or gesture or act, or 
that she had occasioned annoyance to the public 
generally oi to any poisons who, in tho exercise of 
their^ public right, wcio lodging in the bungalow, is 
not liable to be convicted undei section 290 of the 
Penal Code as having committed a public nuisance. 
Queen v. Beoum . . . 2 3N. W., 349 


88. Requisite pvoof.^Penal Code, 

s. 290.— ’Offence under special law — In a case of 
public nuisance, under section 290 of the Penal Code, 
it must be pioved that injury, dangei’, or annoyance 
has been caused, either in regard to the enjoyment of 
propci^y or the exercise of a pubhc right on the 
part of a portion of the community or of any parti- 
cular class of people The fact that there is a special 
kw to meet a particular offience (in this case, cattle 
trespass) does not prevent the punishment of the 
oJxendors under the Penal Cdde, if an offence which 
could halve been rightly punished under the Penal 
Code was established Onoobam t?. Lamussoe. 
Webstee d. Keen a ^ . . 9 W. B., Cr., 70 

89. — — Penal Code, s. 

291,— Previous conviction and order to desist — 'Be- 
fore a conviction can be had of committing a pubhc 
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ijrxjiSAisrcE — 

3. PUBLIC NUISAIICE UNDEB PENAL CODE 
— continue^, 

Kequisite proof— 

nuisance under section 291 o£ tlie Penal Code there 
must be pxoof that there was a pievious conviction 
of an offence and an injunction by a public servant to 
desist fiom continuing such nuisance. In the mat- 
ter OE Mohesh Chundeb . 20 W. B., Cr., 65 

90. Erection of sBed for reli- 

gious ceremonies. — IBenal Code, ss. 26S^ 290 — 
Annoy ahKie io persons of other religion — Certain 
Maliomedan inhabitants of a village erected, during 
the Muhanam, a temporary shed on land forming 
part of the village site and placed in the shed a reli- 
gious symbol They were convicted by a Magistrate 
uiidei section 290 ot the Penal Code of committing a 
pubhc nuisance, on the giound that their act was 
certain to cause annoyance to the Hindu inhabitants 
of the village whose temples weie in the vicinity, and 
was, therefore, calculated to lead to a breach of the 
pubhc peace. Meld that the conviction was illegal 
Mhtthmiea V Qheen-Em3?eess 

[I. L. B., 7 Mad., 590 

91. Bepeatmg or continuing 

pubHo nuisance. — I*enal Code, s, 291 ^Injunc- 
tion ly pnhlic servant not to repeat or continue — 
CriminOfl Procedure Code, 1882, ss 184^ 143, 14A, 
seh V, form 20 — To support a conviction under sec- 
tion 291 of the Penal Code, theie must he pioof of an 
injunction to the accused individually agamst repeat- 
ing or continuing the same particular public nui- 
sance. It must he shown that the peison convicted 
had on some previous occasion comhntted the paiti- 
cular nuisance, had been enjoined not to repeat or 
continue it, and had repeated or contmued it The 
authoiity under which a Magistrate can oider or 
enjoin a person against repeating or continuing a 
public nuisance is section 143 of the Ciiminal Proce- 
dure Code It IS the infringement of this older that 
is punishable under section 291 of the Penal Code. 
What IS contemplated is an oider addressed to a 
pai ticular person . A Magistrate’ s powers to deal with 
public nuisances are contained in Chapters X and XI 
of the Ciimmal Procedure Code. Chapter XI is 
only pioperly applicable to temporary orders in ur- 
gent cases It is only in such cases that an ordei 
may be made eco parte, and any exception is allowed to 
the general rule that it shall be directed to a particu- 
lar individual In such emergent cases an older 
may, under section 144 of the Code, be diiected to 
the public genexally, when frequenting or visiting a 
particular place, to abstain from a certain act ; but 
this provision does not apply to a pioclamation 
directed not to the public geneially frequenting or 
visiting a particular place, hut to a portion of the 
community. Qt[J3*0N-Emeeess v Joehu 

[I. li. B., 8 AIL, *90 
35njI5TOtIPA*riVE WIIiIi. 

Bee Deceaeatoss’ Decree, Shit eob— Re- 
teesioners . I. Ii. B,, 7 AIL, 168 
Bee Declaratory Decree, Shit eor — 
Shits coifOERNiNo Dochmbnts. 

[I.I,.B.,1 A1L,688-. 


ISrUNTCUPATIVE — continued. 

Bee Cases under HindIt Ciaw — W iaoii— 
Nuncupative Will. 

Bee Will— Nuncupative Wills * 

[8 W. B., 63 

/I 

^ O 

OATH. 

„ See Witness— Civil Cases— S we aeino, 
&C., OE W]^NESSES. 

[1 Mad , 99, note 
2 Mad., 246 

See Witness— Criminal Cases— Swear- 
iNU, &o , OE Witnesses. 

[13 jr. B., Or., 17 

Administration of, by arbitrators. 

Bee Appellate Court— Objection taken 

EOE EIEST ^^[MB on ApPEAL— SPECIAL 

Cases— AwAip . I. H B., 1 AIL, 535 

Bee Arbitration— Awards— Validity cm 
Awards and orohnd ??or setting 
THEM ASIDE . I. Ij. B,, 1 AH., 635 

Agreement to take — 

See Compromise— Compromise oe Shits 
UNDER Civil Peooedhe Code 

[4 MajL, 422 
4 Mad., Ap.^ 3 

Power to administ€:p oatln — 

Act X of 1861 --^M<id. Pegs 111 of 1802, s, 6, and 
1 1 of 1816, s 27, — Since the repeal of section 27 of 
Madras Regulation VI of 1816, and section 6 of 
Madras Regulation III of 1802 by Act X of 18^1, 
the Couit has no longer the powei of settling cases 
by **oath” Anonymous , . 4 Mad., Ap., 3 

2. Monfudicial pro^ 

seeding --‘Charge of gimng false evidence In a 
non-judicial pioceeding, the object of which is to 
discover the vTitei of a scandalous petition, it is not 
competent for the Magistrate conducting the pro- 
ceeding to administer an oath. The High Court 
reversed a conviction for giving false evidence where 
an oath was administered under the above circum- 
stances Reg- V. Ji«HAi Vaja . ll’^Bom., 11 

OATHS ACT (IV OP 1872). 

Omission to tShe oath or iaMng it 

irregularly — Under Act VI 'of 1872, section 5, the 
omission to take any oath, or any irregularity m the 
form in which it is administeied does not invalidate 
the proceedings. Queen v, Tabinee Churn Bose 

[21 W. B., Cr., 31 

(X OP 1873), ss. 8-12. 

Bee Appeal— Arbitration, 

[I. Ii. B., 4 AIL, 283 

See^ Arbitration —Revocation of, or 
withdrawal from, Arbitration. 

[I. Ii, B., 4 AIL, 302 
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OATHS ACT (X q:^187S)-co»iimeJ. 

• s. 9. " 

, See Bbs Judicata — AD juDioATioifs. 

[I. Ii. E., 6 Mad., 269 


- s. 11. 


See Ebs Judicata — Adjudioatioits ^ 

[I. L. B , 5 Mad., 259 

1 ^ 1 Agreement to he hound In 

oath — Judgment on such agreement — Mad Ide^ 
The nlexe agreement of one 
ot the parties to a judicial pioceedmg to he 
hound by the oath of the other is m itself no ad- 
justment of the suit. If the matter stated in the 
agreement is sufficient as the grounds of a decision 
^ judgment may he passed, foi then it would he 
conclusive evidence under the Oaths Act, The 
difference between Regulation III of 1802, section 
e, and the Indian Oaths Act, 1873, section 11, dis- 
cussed. Vasudeva Shaubsc o. Nabaina Pai 

^[1. It. E., 2 Mad., 366 


- - and B, 8, — Defendant exa- 

/V js ^^aths Act 

^A. of 187o) 18 not applicable to the evidence of a 
detendant who has been esiimined under the usual 
of oath, and not undei any oath or form of 
affirmation under section 8. Seebmuko? Ram 
XOTADAE V. Ram ICishen Sen , 22 W. B., 387 


" '^t^e’^JRifu/sal to take the oathe’"^ D tb" 

m^ption.-^lSfUro tlie lower Appellate Court, at the 
instance of the defendant, called upon the plaintiff 
to swear on the Koran that the defendant's case was 
false, which the plaintiff refused to diO^^Seld that 
the lower Appellate Court was justified lu raisin^- 
a presumption, from the plaintiff's refusal, that hi? 
case was false, the Court having power to act as 
It did under the provisions of Act X of 1873. Isseis' 
Meah Ve Kaeabam Chd-nbee Naw 

[2 aiiA E., 476 


s. 13. 


See ABBITEATXOK— AWAEDS—yAXIDITX OP 

AWABES AK1> GEOirNDS POE SETTING 
THEM ASIBE . 1. 1,. B., 1 AIL, 635 

L - — Omission to take evidence on 

oam or aJirmahon.^ThQ word "omission" in sec- 
tion 13 of Act X of 1873 includes any omission, 
and IS not limited to accidental or neghgent omis- 
J'-t dissented. Qhebn v. Sbwa 

[14= B. L. E., F. B., 294 ; 23 W. E., Cr., 12 


2. 


j-r Omisswn to take evidence 

ISM aL'”' Section 13 of Act X of 

lias been 
omission, recorded without 
ffirmation Queen v. Anunto Chuck- 

BEBHTTY 

[14 B, L. E., 296, note ; 22 W. E., Or., 1 

— Competent witnasa. Th, 

accused was charged with throwing E. and O. down 
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OATHS ACT (X OF 1873)-oo»ti»«sA 

under 

section 302 of the Penal Code, and on tlmt chai ® 
acquitted. Thereupon the Jomt 

307, oh, attempting to iuuihIoi- C The onlv evo- 
Tiifi^e according to the bLsims 

natuie ot an oath or solemn affirmation, hei evidence 
was taken on simple affiimation. The lurv found 
the pnsoner guilty and she was sentenced to ten 
yeais transportation SeU that the omission to 
administer either an oath or solemn affiimation, 
although knowingly made, did not lender the child's 
evidence inadmissible. Queen v Itwaeta 

[14 E. L. E„ 54 : 22 W. E., Or., 14 

' Omission to swear nurv %n 

sessions ease -H the jury in a sessiolis fase 

are not sworn, whothei the omission is ono which 
be covered by section 13 of the Oaths Act, 
1873. QrfEEN V. Eamsodok Chuokebbuttk 

[20 W. E., Cr., 19 

^OH^APFEAL^^^^ PIKST TIME 

See Cases unbee Appebbate Couet— 

^ Objection taken poe piest time on 

Appeab. 

See Cases unbeb Jheisbiotion—Ques. 

TION OP JUEISBIOTION, 

See Cases unbbr Peivy Counoib, Peao- 
TIOE pp — PeAOTIOB as TO OejEOTIONS. 

OBJECTIONS— 

See Cases under Adpead— Objboiions 
BY RBSPONBENTS. 

See Cases unbeb Remanb— Objections 

TO PiNBINGS ON EEMANB. 

EEPOET OF COMMIS- 

MEMO^O:^^ taxieig aocotthts. 

See Peaotice-Citid Cases— Commis- 

SIONBE POE TAKING ACCOUNTS. 

[I. Ij. R., 1 Bom., 168 
OBSCENE PUBLICATION. 

_ Denal Gode^ s* 293, — Destruction of 
hook hy order of Criminal Qouri.^Act X of 1872 
{Qrimmal JBrocedure Code), s 418 hook mav be 
obscene, within the meaning of the Penal Code, 
although It contains hut a single obscene passage 
The defence to a charge of selling and distiibuting 
certain obscene books was that they were sold and 
distributed in good faith in prosecution of a reli- 
gious controversy. Meld that the excessive obscenity 
of such books took away the protection which their 
controversial nature might otherwise have afforded 
them Also that the intention of the seller and dis- 
tnbutor must be gathered from the character of the 
matter contained in sueh books As he had chosen 
to sell and distribute what was obscene, it must be 
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OBSCEI7E PtJBI.ICATI03Sr-eo?i^2««e(?. 

presumed that he intended the natural consequences 
of his act, namely, coiruption ef th^ minds and pre- 
judice* of the moials of the public It was not suffi- 
cient for him to say that his intentions were good. 
It was his public act that must be the test of his in- 
tentions , and ha’vung done an unlawful act, it^was no 
answer to say that he thought it lawful. Queen v, 
Micklin, L jk , 3 Q. 5 , 360 , and Steele v. Brannan, 
L J2., 7 C P., followed. At the conclusion of 
the tiial of a peison for the sale and distribution of 
obscene books, the Court trying him ordered the de- 
struction of certain copies of such books, voluntarily 
surrendered by him, under section 418 of the Crimi- 
nal Procedure Code, JSeld that such Court was not 
empoweied by that section to make such an order. 
Empeess op India Indaeman 

[1. 837 

OBSTBtTCTING 35IAVIGATIOI3*. 

— Beng, Act V of 1864 — To render a 

person liable to punishment under section 16, Bengal 
Act V of 1864, for obstructing the line of navigation 
of a Government canal, it must be shown that he wil- 
fully obstructed the navigation Qtteen v. Kabid 
Manji . . . 2 B. Ii. B., A. O., 23 

S. C. Queen Kadid . 11 W. E., Or,, 18 

obsteucthstg public way. 

See Cases xtndee Jueisdiction op Ciyid 
C ouET— -P ttblio *Wats, Obstbuotion 

OP— 

See Madeas Police Act, 1869, s 48. 

[?.L. E:, 4 Mad., 235 
See Penal Code, s. 283 

[I. L. E., 4 Mad., 235 

See Cases undee Riq-ht op Suit— Ob- 

STEUOTION TO PUBLIO HIGHWAX. 

OBSTEUCTIHG EOAD. 

See Cases undee Jueisdiction op Civil 
C ouET— P ublic Ways, Obsteuction 

OP — 

See Possession, Oedeb op Ceiminal 
Couet as to — . 2 B. L. E„ Ap., 9 
[6 B. L. E., Ap., 68 

See Cases undeb Right op Suit— Ob- 
steuction TO Public Highway. 

OBSTEUCTIOK, REMOVAL OE— 

See Cases undee Nuisance, 

OBSTEUCTIOK TO BLOW OF WATER. 

See Injunction— Special Cases— Ob- 

STBXrCTlON TO RIGHTS OP PEOPBETT. 

" [9 B. L. E., 328 

L L. E., 10 Bom., 890 

See Limitation Act, 1877, s. 26 (1871’ 
s, 27) . 'T. L. Et, 1 M!!ad., 335 

See Cases tindee Pebsceiption — Ease- 
ments— Rights OP Watkb. 

See Cases undee Right to use op 
Watee. * 


OCCUPAMCY. 

See Eight op Occupancy.* 


OOCUPANTT. ^ ^ 

See Land Revenue. 

[I. L. R., 1 Bom-j 70 


’OCCUPIERS fAMB 
IMPOSED 03Sr— 


OWEEES, FINE 


See Bengal Municipal Act, 1864, s 67. 

^ [8 B. L. E., Ap., 9 

8 W.E., Cr,83,57 
8 W. E„ Cr., 45 


OFFENCE AGAINST PUBLIC JUSTICK 

See Cases undbe Contempt op Couet. 

See Cases undee Ceiminal Peocedueb 
Code, 1882, s 476 (1872, s. 471). 

See Cases x/ndee Ceiminal Peooedueb 
Code, 1882, s', 487 (1872, s. 478). 

OFFENCE COMMITTED BEFORE 
PENAL CODE CAME INTO OPERo 
ATION. o 

1. Murder. — Beng, Beg. IV of 

1797. — Act XVII of 1862. — General Clauses Con- 
sohdaiion Act (I of 1868)^ s. 6 . — Bepeal of siatnICf 
Bffect of — Bight of defence to Sigh Court. — ^tJp to ’ 
the 1st Janhary 1862, a person committmg the 
offence of murder was liable to trial and punJshment 
under the Regulations. By Act XVII of 1862 the 
Regulations prescribing punishments fop> offences 
weie repealed ‘^except as to any offence committed 
before the 1st January 1862 ” By the same Act it was 
declared that no person who should claim the same 
should he depiived of any right of appeal or refer- 
ence which he would have enjoyed under such Regu- 
lations By section 6 of Act I of 1868, the repeal of 
an Act does not affect anything done, or any offence 
committed, or any fine or penalty incurred before the 
repealing Act shall have come into operation. Under 
the provisions of this section the repeal of Act XVII 
of 1862 by Act VIII of 1868 and Act X of 1872 did 
not, m respect of offences committed before the Isfc 
January 1862, affect the penalties prescribed by such 
Regulations, nor were any of the Regulations pre- 
scribmg pumshments for offences, which were in 
foice before tbe passing of Act XVII of 1862, re- 
pealed m respect of offences committed before the 
1st January 1862, prior to the passing of Act I of 
1868. Held accordingly, where^a person committed 
murder in the year 1855, that such person was 
punishable under the Regulations. Seld, also, that 
inasmuch as such right as the right of reference 
given by section 3 of Regulation IV of 1797 accrueg 
on conviction, and therefore in the present case had 
not accrued before Act XVII of 1862 was lepealed, 
it IS doubtful whether a person convicted of murder 
committed hefoie the 1st January 1862 has such 
right. Embeess os India v. Mulua 

[I.L.E.,1 A1L,599 

2. Beng. Beg IV of 

1797 — Act XVII of 1362. — General Clauses Con- 
* sohdaiion Act (I of 1868)9 s. 6 . — Bepeal of statute^ 
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OFFIHSrCE COSjCIJIITTED BEFORE 
CAME lETO OBE^ 

ATION — conibtmed. 

The prisoner was found guilty and scn- 
toncod under Kegulation IV of 1707 to transportation 
lor Ijie, for a murder committed m 18G1, befoxc the 
^ j9^ Operation, and the case was sciitf» 

up to the High Court to confirin^’the sentence Eo-'^ 
guUtion IV of 1797 was repealed by Act X VII of 1862- 
aiid that Act was wholly i epealed by Acts VIII of 1868 
and X of 1872. Beld, on reference to a Full Bendi 
that the conviction was illegal, section 6 of Act I of 
18()8, which provides that the repeal of any Act or 
Rfc'gulation shall not affect any offence committed 
before the repealing Act shall have Come into opera- 
tion, not being applicable. Empress «?. Biljour 
Misseb ^ , . I. Ii. R., 2 Cale., 225 

iba'o — I — Pe^ttry or forgery.— .4ci I of 
l6iS.--San.cUon %n case of pe7juru or forgerii.—A 
case oi psijmy or forgery <!illegod to have been com- 
raitted m a case before a gival Couit before Januaiy 
ji-st, 1862, can be dealt with only under the old Pro- 
codmo Daw i Act I of 1848), according to which the 
sanction of the Court before which the offence was 
alleged to have been committed was necessaiy befoie 
m-miiual proceedings can ho mstituted In be 
xtA^^HAJEEBUK MOOSTAEPEE 

[5 W. E., Cr., 8 : 1 Ind. Jur., E. S., 97 


4;. Forgery. — Procedure %n case of 

-^In a case of iiliug afoiged vakalutnamah 
xn a CiviPCourt before Januaiy 1st, 1862, the prose- 
cution can only proceed m the ordinary wav, te , bv 
way of commitment by a Magistrate on the com- 
plaint of the party aggrieved. Queen* v Eeayet 
.... 6W.B.,Cr.,43 

5. Mortgage of property pre- 

^Olisly mortgaged.— jgom. XI F of 1827 — 
Lmo of mndus —Regulation XIV of 
W^iubay), section 1, clause 1, article 7, and 
the Religious Law of the Hindus, are not applicable 
to the case of a party chai ged with moitgaffiuff his 
house a second time previously to redeeming the 
^ xnortgageo Rbo. v A^aji 
VAEAD GoTIITOBAM , , .1 ^03X1., 93 

OPFE3VCE COMMITTED DTTRIE'Q. 
EICIAL PROCEEBIIVC. 

See CEiMfjVAE Pbocedube Code*. 1882 
no T? (1872, ss 436 akd 436) 

[13 B. L, R., Ap., 40 : 22 W. B., Cr., 10 

OFFBEOE COMMITTED IM COW- 
TEMFT OF OODBT. 

See Cases tthbee Oontemm or Cotrar 

See Cases tnroBB Criminai, Pbocbdueb 
Cobb, 1882, s. 476 (1872^ s. 471). 

See Cases jnbbb Ceimikae Peooedeeb 
Cobb, 1882, s. 487 (1872, s. 473), 
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OFFEKCE COMMITTED OE THE HIGH 

SEA^ — 

JtJEisnyiTioir or Ceiminae Cobet— 
Gen2bae Jubisbioiion. 

[8 Bom., Cr., 83 
1. L. B., 5 Mad., 23 

1 . Pumshment. — Froeerfare.— 

Muro'peanSriUsh subjeet.~7 Will. IV., and 1 ViH 
e So, s. 2~14 and IS Vet., e. IQ, s 5.-Jur,sd,e- 
Uon —Act XIII of 1835 -In prosecuting a British 
sub 3 ect for an offence committed on board a Butish 
high seas, — Meld (1) {duhiiante Pheab, 
d) that he must be charged with an offence under 
English law; (2) that the punishment must bo 
according to Eughsh law, (3) that tho trial must be 
according to the procedure of the local Court. Thero- 
tore, whore a British subject ivas charged befoio the 
11 committed an offence under 

7 Wilham ly.. and 1 Victoria, Gap. 85, section 2, on 
hoard a British ship, upon tho high seas, within tho 
admiralty jmisdiction of tlie Court, and found guilty 
of an offciioc under 14 and 15 Victoiia, Cap 1§, sec- 
tion 5,— Meld that the conviction was good, and tiiat 
the prisoner would bo rightly punished mth rigoious 
nnprisoiiiiiont, which is deaned by section 63 of tho 
Foiial Code to be equivalent to iniprisomnoiit with ' 
hard labour, and that the trial had been riglitly ino- 
ceeded with uadei Act XIII of 1865. Qtteen v. 
Thompson . . . 1 B. L. B.. O. Or., 1 

„ applicable.— iStofeie 30 

and 81 Vict., e. 124, s. 11.— Procedure —Power of 
Megislaiure.—Tbe substantive law applieahlo to a 
Biutish-born subject tried in the High Com I of .ludi- 
cature at BombCy foi destroying a Bi itish ship on tho 
high seas, at a distance of more than thiee miles 
from the shores of British India, is the EngUah law, 
and not the leiial Code, notwithstanding tho provi- 
sions of Statute 30 and 31 Victoria, Cap. 124, sGctiou 
ii ine same suhbtautive law is applicable to prison- 
ers who (Conspire togctliei in l^oinbay to destroy such 
snip on the high seas, and such ship is so destroyed m 
consequence The procedure applicable in such cases 
IS the ordinary orimiiial procedure of tho High Court. 
The question whether tho Indian Legislature has 
l^^islate with reference to offences com- 
? A A T considered Theie is not any 

Act of the Indian LegisUtuie now in force which pro- 
vides fox' the offence of destroying a ship, when 
committed at a greater distance than throe miles 
from the coas^ or for the abetment m Biitish India 
ox such an offence so committed. RegI’ v. Elm- 
stone . . , ^ ^7 Bom., Cr., 89 

3. 


“ ' Jurisdiction of 

to legislate for hwh seas, 
lUmd IB Vtot , c. 96, and 23 and 24 Vut, 
offence committed on the high seas, hut 
within three miles from the coast of British India, 
as bemg committed within the territorial limits ol 
fi!. « 1 n P^xiishable under the provisions of 
the Penal Code ^ The ordinary Criminal Courts of the 
coimtry heye juiisdiction over such offences by virtue 
-iDd Victoria, Cap. 96, sections 2 

\ Victoria, 

Lap. 88. Semhle,^TM Governor General of India in 
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OFFE35TCE COMMITTED 023* THE HIGH 
SEAS. — applical>^ — contimied. 

Council has no power to legislate for offences com- 
mitted on the high seas outside the teuitorial hmits 
of British India, though he has power to legislate m 
respect of offences committed on the high seas within 
thiee miles of its coasts Meaning and effect of (Sta- 
tute 12 and 13 Yictona, Cap. 69, sections 2 and 3, 
consideied. Queen v Thompson, 1 J3, , 0, Cr,, 

X, commented on. Esa v Kastya Eama 

[8 Bom., Cr., 63 

OEFEHCE COMMITTED DHDER 
THREAT. 

JPenal Code, $ 94 — Proof reg^uzsife. 

— To obtain the benefft of the exception allowed by 
section 94 of the Penal Code, it must be shown that 
the piisoneis weie compelled to set as they did from 
appieheiibion that instant death would be the conse- 
quence of a refusal, Queen v, Sonoo 

[10 W. B., Cr., 48 

OEEEHCE RELATING TO DOCtT- 
MEHTS. 

See Casses UNDaR Pause Etidenoe — 

^ Fabric AT iNa False Eyibence, 

See Cases under For&eey. 

Penal Code, s. 477. — Destruc^ 

tion of pottah — The tearing up of a pottah is de- 
struction of valuable secuiity 'within the meaning of 
section 477 of the Penal Code. Queen v, Nittae 
Mundle . , , , ,3 W. B., Cr., 38 

2. - y- Valu'ible security. 

— Unstamped and inadmissible document — The 
fact that a document has not been stamped, and is 
not theiefoie receivable m evidence, does not pie- 
vent its being a ^'valuable secuiity” within the 
meaning of section 477 of the Penal Code Anony- 
mous 7 Mad., Ap., 26 

OPEEHCE, SPECIEICATIOH OP— 

See Wareant or Aerest — Criminal 
Gases . . 6 B. L. B., Ap , 129 

OPPEB MADE WITHOUT PREJU- 
DICE. 

Written Statement 

[12 B. D. B., Ap., 19 

OPPTCE, SUIT TO ESTABLISH BIGHT 
TO— 

See Cases under Jurisdiction or Civil 
Court — Orrioes, Rioht to — 

See Cases under Rioht or Suit — 
Orrioe or Emolument. 

OPPICEB ACTIHG IH TWO CAPACI-'^ 
TIES. 

See Collector . ^ . W. B., Cr., 13 
See lilAGI-ISTEATB, DUTY OR— 

[&B.L.B., Ap.,89 ^ 
8 B. L. B., 422 
24 W. B., Or.,1 


OPPICER APPOINTED. TO CONDUCT 
APPEAL. ~ • 

See Appeal in Criminal , Cases — Ac- 
quittals, Appeals rroh — ^ 

[I. L. B., 2 Calc., 273 

OPPICER OP COURT HAWIHG PEB- 
SOISAL I3YTE:%EST m suit oh BE- 
HALF OP IHPAHTS. 

See Supreme Court, Madras. 

[3 Moore’s I. A., 329 

OFFICER OP GOVEBHMEHT. 

See Collector . I. L. B., 1 Bom,, 318 

OPPICER OP SEA CUSTOMS, LIABI- 
LITY OP, FOR ACT DOHE WITH- 
OUT JURISDICTIOH. 

See Jurisdiction or Civil Court — 
Revenue I. L. B., 1 Mad., 89 

OFFICER, LIABILITY OP— 

— ■ Protection of officers acting bond fide. 

— Illegal collection of levenue — Actio£ of ties- 
pass — If a party hand fide, and not absurdly, be- 
lieves that he is acting in puisuance of a statute, he 
is entitled to the special protection which the Legist 
lature intended for him, although he has done an 
illegal act. Spooner v. Juddow 

[4 Moore’s I. A., 653 

OFFICIAL ASSIG203E. 

Commission to — 

See Insolvent Act, s 19 

[I. L. R., 8 Mad., 79 
I. L. B., 13 Cale., 66 - 

Election by— 

See Insol’vency — Sales rob Arrears 
or Rent , I. L. B., 1 Mad., 69 

Liability of — 

See Costs— Special Cases— Orricial 
Assignee . I. L. B., 7 Bom., 484 

Priority of— 

See Cases under Insolvency— Claims 
OR Attaching Creditors and Orri* 
ciAL Assignee 
See Insolvent Act, s. 7. 

[6 B. L. B., 309 

Validity of sale as against— 

See Insolvency— Sales roe Arrears or 
Rent . . I. L. B., 1 Mad., 69 

OFFICIAL ILETTERS. 

See Evidence— Criminal Cases — Let- 
ters . . . 7 B, L. B., 63 

OFFICIAL TdBUSTEE. 


— - — Public officer. — Ciuil Procedure 

Qode, 1877, s. 2, and s. 424. — ITottce of smh — The 
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OFS*ICIAL TIimT:m--oonHmed. 

Official Trustee is a “public officer” witbin the defl- 
^uitipn givennn section 2 of the Civil Pioccduie Code. 
Tbe* cases in wbicb a public officer is entitled to 
notice of suit under^ section 424 of the Code, are 
those in which he is sued for damages for some 
wrong inadvertently committed by him in the^ d?s- 
charge of his official duties, aCid the oh3ect of giving 
notice ;s, that if a public body or officer entrusted 
with^ powers happens to commit an inadvertence, 
irregularity, or wrong, before any one has a right to 
require payment in lesp^ct of that wrong, he shall 
have an opportunity of setting himself right, making 
amends, restoring what he has taken, or paying for 
the damages he has done. The Official Trustee, 
therefore, is not entitled to notice of suit, when the 
question to be decided i elates to the rights of the 
eesims grue trustent in respect of the trust-fund, and 
not to a wrong committed by him. Shahttnshah 
BmvK u. Pebghjssoit ; I. Ii. B., 7 Calc., 499 
* 

OPFICIAXi TBXJOTEE’S ACT, XIX OF 

- 1841. 

•See Limitation Act, 1877, abt 13 (1859, 
S. 1,. oil. 5) . . . Marsh., 673 

[11 Moore’s I. A., 406 
o B. B. B., Sup. Vol., 633 

OMISSION- TO CONSIDIHt EFFECT 
CF DOCUMENTARY EVIDENCE. 

* See Bbmand— ‘Gbottni) bob Ebmand. 

' [1 Ind. Jur., liT. S., 36 

See Review — Geouni) bob Review. 

[I. Ii. B., 1 Mad., 396 

^ OMISSIOIS" TO DECIDE ISSDE. 

See Cases undbe Remand — Geound bob 
Remand 

Review— Gboitnd bob Review. 

[3 B. Ii. B., A. a, 346 
16 W. B., 134, 150 
I. Ii. B., 6 AIL, 14 
I. Ii. B., a Mad., 68 

OMISSIOlSr TO EXAMIISTE WITmSSS. 

See Review— Geotjnd bob Review. 

9 W. B., 129 


ONDS FBOBAWDI— 


7. Claim to Attached Peobebtv , 4130 

8. Con^bact. 

9. CONTBIBtJTION .... 4133 

10, Custom 4133 

11. Damages 

T2. Debtob and (Iebditoe . , , 4135 
13. Declabation OB Title , , . 4135 


14. Deobees and Deeds, Suits to set 


ASIDE — 

15. Documents eelating to Loans, 
Execution ob and Consideeation 


4136 


bob, and Cases ob Money lent 

16. Easements .... 

17. Ejectment .... 

18. Enhancement ob Rent , 

19. Genealogical Descent , . 

20. Hindu Law . , , . 


. 4141 
, 4146 
. 4146 
. 4147 
. 4152 
, 4153 


(a) Adobtion 
(5) Alienation 

(c) Maintenance 

(d) Stbidhan 


. 4163 
. 4163 
. 4160 
. 4160 


21. Husband an^ Wibe . 

22. Inteevenobs . 

23. Landloed and Tenant , 

24. Legitimacy , . , 

25. Limitation and ij)VEBSE Posses 

SION .... 

26 Mesne Peobits , 

27. Minobity . , 

28. Moetgage 

29. Notice .... 

SO. Paetition .... 

31. Possession and Pboob ob Title 
82. Pbb-embtion .... 

33 Recognisance to keep Peace 
34. Relinquishment ob Pobtion ob 

Claim . . , . , 

85, Resumption and Assessment 

86. Sale ob Goods 
37. Sale bob Aebeabs ob Revenue 
88. Sale bob Abbbabs ob Rent . 

39. Sale in Execution ob Deobee 

40. Sebvioe ob Summons 

41. Tbust, Revocation ob — 

42 Valuation ob Suit 

43 Witness r , . , 

44. Wbongbul Convebsion , ! 

45. Miscellaneous Cases 


. 4160 
4162 
4164 
4m' 

4178 

4185 

4185 

4186 

4189 

4190 

4191 

4201 

4202 

4202 

4202 

4211 

4211 

4212 
4212 
4214 
4214 
4214 
4214 

4214 

4215 


OMISSIOIN TO GIVE DSTFORMATIOlJr 
OF OFFElSCE, 


See Cases undeb Benami Teansaction 
—Onus ob Pboob. 


See Cases ^UNDEE Ceiminal Pboceduee 
Code, 1882, s 45 (1872, s. 90) 

See Cases undeb Inbobmation ob 
Commission ob Obbence. 

omrs PROBAiroi. Coi. 

1. Account , . . , ,4125 

2. Account Books, Enteies in— . 4126 

3 Agent . . , ^ . 4126 

4. Aebitbation ..... 4127 
6. Attachment in Execution . .4127 

6. Boundaby ..... 41^7 


See Bill ob Lading . 13 B, L. B., 39-4 
[1. D. B., 6 Bom., 313 
See Champbety . 13 B. D. B., 516, note 

See Dekkan Agbioultubists’ Relieb 
Act, 1879, ss. 12*^ 15. 

[I. D. B., 9 Bom., 620 

See Escheat . 1 B. D. B., F. C., 44 

See Evidence— C iyiL Cases— Second aby 
Evidence — Lost ob destboybd Docu- 
ments . . I. Ii. B., 7 All, 738 

[I,Ii.B.,2All.,876 
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OKTTS PBOBAm>I— 

See Evidence— Civil Cases— Miscel- 
laneous Doodments— Waiib-ul-dez 
[L Ii»E., % AH., 876 
See Evidence Act, s. 105. 

[1. 14. B., 4 Calc., 124 
See Cases tjndeb Hindu Law— J oilfT 
Easiilv — Pebsumption and Onus of 
Peoof as to Joint Family. 

See Insolvency — Insolvent Dbbtoes 
UNDEE Civil Peocbduee Code. 

[I. Ii. B., 4 Calc., 888 
See Insolvency— Voluntaey Convey- 
ances ... 10 Bom., 827 

See Landlobd ^and Tenant— Damage 
TO Peemisbs let , 5 B. L. B., 401 

See Landloed and Tenant— Payment 
OF Kent— Non-payment. 

[I. L. B., 4 Calc., 314 
I. Ii. B., 0 Bom., 410 
I. li. B,, 3 Mad., 118 
^ Bom., A. C., 85 
See Limitation Act, 1877, aet. 127 
: , (1859, s. 1, CL. 13) . 12 B. L. B., 219 

[4 Mad., 354 
3 Agra, 133 
15 W. B., 400 
3W.B., 173 
6 W. B., 170 
23 W. B., 831 

See Limitation Act, 1877, aet. 136. 

[L I., 9-., 11 Gale., 680 
See Limitation Act, 1877, aet 144 
(1859, s. 1, CL, 12) — Adveesb Posses- 
sion . . 2 B. L. B., P. C., Ill 

[6 B. Ii. B., Ap., 151 
See Cases under Malicious Peoseou- 

TION, 

See Cases under ‘Paedanashin Wo- 
men. 

See Penal Code, s. 498. 

[8 B. L. B., Ap., 63 
See Vendoe and Puechasee— Notice 

[I, Li. B., 4 Calc., 897 

1. ACCOUNT. 

— Balance of account,— for 

mm due on balance of account — Where a plaintiff 
sues for a specific sum of money due on a balance of 
account, it is for him to start lus case and show what 
sum IS due on the account ; and until he has done so 
the defendant need not he called upon to rehut him. 
Euttun Chand Bysaoe: u. Bocha Bibee 

^ [12 W. B., 529 

2. ' Suit founded on 

statement of account, — Where a claim was founded 
upon a distmct statement of an'*acconnt signed by 
the defendant, in which ha acknowledged a particu- 
lar sum to be due to the plaintiff,— that it was 
for defendant to produce evidence to rehut the primd 

111 


■ ONUS PBDBANDI-oowJ^wwe^?. 

1. ACCOUNT— ^ 

Balance of aecomit—conttmed, , 
facie case made against him. Elias v, JoeawXe 
Mull . . . . .24 ‘VST. B,, 202 

’^2. ACCOUNT BOOKS, ENTRIES IN— 

3 . Siiit%or possession.— 

as to whether transaction was » mortgage ot mle , — 
JSntries in account hoolcs showing debts. — The plain- 
tiffs sued fo» possession of certain lands, alleging 
that they had been mortgaged to the defendant by 
their father under two documents. The defendant 
produced them and rehed upon them as deeds of sale 
which conveyed to him absolutely the lands mention- 
ed m them. The form of the instruments was not 
conclusive, hut it appeared aliunde by the conduct of 
the defendant himself that the deeds were mtended 
as mere securities for money, and that he had treat- 
ed them as such. Certain entries m the defend- 
ants accounts also treated th^ respective considera- 
tions named in the deeds as coi^^;muing debts due to 
the defendant from the plaintiffs’ father, Keld that 
the entries, when put m evidence, were suf^ient to 
shift the burden of proof fiom the plaintiffs to the 
defendant, and that it was meumhent on the latter 
to give either oral or documentary evidence which in 
some way neutralised or explained away their effect, 
or showed that they related to other transactions 
' than those menti6ned in the two documents. Go- 
viNDA V, Jesha Peemaji . I. Ii, B,, 7 Bom,> 7^ 

3. AGENT. 

4 . Gomastali, Suit against.— 

Suit to recover advances duefi cm discharged gomas^ 
tah — In a suit to recover advances alleged to he dne 
from a discharged gomastah, who pleaded acquit- 
tance at the time of his discharge, — Seld that plain- 
tiff was bound to prove the payments to, and the 
receipts from, the gomastah, and to put in origi- 
nal documents, and not mere transcripts, even if the 
defendant had remamed silent, Watson & Co «?. 
Seeedhub Mundle . . 10 W. B., 421 

5 . Agents of ofBLcial assignee. 

Suit against. — Proof of items of account — Agents 
who have collected money on account of an insolvent 
estate are severally hound to prove to the assignee or 
his representative that the expenditure of the seve- 
ral amounts charged in their accounts has been ac- 
tually and properly made, and the onm ^rohandi 
rests on such agents. It is incut^hent on such 
agents to offer proof in support of all the items in 
their accounts which are impugned, and the pro- 
priety, or the actual expenditoe of such item^ 
should form the subject-matter of issues properly 
framed. Nujuf Ali «. Patterson .2 N. w 104 

^ 3 , Principal, Suit against, for 

acts of fitgent. — Auihoritg of agent, Proof of — In 
a suit against a pnncipal as hable for the acts of an 
accredited agent of the latter the onus lies on the 
plaintiff to prove that the alleged agent was the 
duly accredited agent of the defendants m reference 
to the transaction, the suh;ject of the claim HathE 
I Bam V, Gobind Ram . . 13 Agra, 131 

' 6 q 
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OJSruS TnOBAmyi-^-oontirned. 

^ ^ 4. ABBITRATIOH. 

* 7 ^ Reference to arbitratio3a.— 

Cootseni obtained hy threats and undue influence * — 
When it IS avened that the consent of one of the 
parties to an arbitration was obtained by threats and 
through undue mhuence exerted by persons au- 
thority, the onus ^prohandz jS on the person mating 
the awrment. PxjiEyATHA Txtbdhax Nattohiar v* 
Jatavbba Eamakomaea Ettxapa Naiokeb 

[4 P. O., 31 

S. C. Zemiitoae or Ramwad Zemindae or 
Yettiapooeam , 7 Moore’s I. A., 441 


6. ATTACHMENT IN EXECUTION. 

a — Attacliment of person of 

aeotor, JExecution of decree * — In an application 
order for execution of a decree by attachment 
of the person of the debtor, the onus is on the ludg- 
ment-debtor to show that he has no means of satis- 
fying the debt, and'*‘that he has not been guilty of 
any misconduct j; and not on the creditor to show 
that, W sending the debtor to prison, some satisfac- 
tion of the debt would he obtained, Seton n, Bi- 
JOHN . . 8 B. L. E., 265 : 17 W. E., 165 


t). JbSUUNBAKY. 


A 


Disputed bolmdary.— JBejwo- 

val of -Where a dispute arises regarding 

the direction of a boundary which one of the parties 
to a suit ha§ demolished, and the other party proves 
its general direction, the onus of proof that the 
direction is wrongly stated, if it he so, hes on the 
lonner, who removed the boundary Judoonath 
M tri.i.iOK a. Kaiee Kisto Tag-obe 

[25 W. R., 624 

10 . 


„ , ~~ — Failure of proof 

-Suit concerning the boundary Ime between con- 
nguoua mehals. The land in dispute (which, with 
the mehals adjacent, onginaUy formed part of a ber- 
manently-settled zeimndari, consisted of revenue- 
mehals alleged to he lakhiral 
all belonging to one proprietor) was so situated that 
it necessarily belonged either to Ha^elee, one of the 
Jatter, or to the contiguous rent-paying mehals 
The Peimanent bettlement did not define &ie bound- 
ary nor was it fixed in subsequent resumption pro- 
ceetogs against Haveiee, which ended m a temporary 
settlement of ^ that mehal for twenty years. The 
ownership of Haveiee having become severed from 
tte ownership of, the other mehals, the question of 
boundary arose, not as a question of revenue between 
the Government and a zemindar, hut as one of title 
to land between the zemindars and proprietors of 
two conti^ous and separate estates. The appellant 
harag failed to prove that no part of thq disputed- 
land was included m the respondent’s settlement 
^me portion at Iwt being shown to belong to 
Haveiee), and also having failed to prove bv mde- 
pendent evidence his own right to recover the land 
spwified m the plamt,-Held that the suit should 
not have been determined upon that mere failure on 


‘ 0!N"CTS HE0BAI3JDI — coniimted, 

6. BOUNDARY — continued* 

Disputed boundary -^contmued, 

his part to‘Wpport the burden of proof cast upon 
him, because the 3 udgment would he as final and con- 
clusive between the parties as an ad3udication on the 
ma-its would he, and its effect would be to give 
something to the respondent which on the evidence 
belonged to the appellant’s mehals# Leeeanpnb 
SiNG-H » MOHBSHtTE SlKOH 

[3 W. B., B. C., 19 : 10 Moore’s I. A., 81 
See Lelanuitp Sing-h p Lpchmpnpb Singh 
[10 O. D# B., 169 

where the Pnvy Council explain this case. 


11* LaJchiray tenure 

and mdl land of zemindar * — In a question of hound- 
aiy between a lakhira-j tenure and a zemindar’s m41 
land, there is no presumption in favour of one or the 
other, hut the onus is on the plaintiff to prove his 
case. Beeb Chhnder Joobbaj p* Ram Gtjttt 
8 W. B., 209 


12. "■ ' ■ ' Failure to prone 

alleged boundary the plaintiff sued to re- 
cover a quantity of land by rectification of certaip 
survey awards, which he averred demarcated errone- 
ously the boundary between his zemindan and the 
zemmdaiis of the defendants, it was held, on a con- 
sideration of the evidence, that his suit was rightly 
dismissed because he failed to prove the position or 
existence of a stream which he stated was the true 
boundary between the zemindaris. Ueelanunh 
Singh Hoheneeo Nabain Singh 

[IS W. B.^P. C., 7 : 13 Moore’s I. A., 67 


lo* Suit for posses- 

sion where defendant alleges land to he within 
zemindari^ but in protected tenure^-^lxi a suit by 
a talookdar to obtain khas possession of certain land 
as being an encroachment hy the defendants, who 
admittedly held land within a howla appertaining to 
the talook, the defendants alleged that the land in dis- 
pute was situate within a nim-howla which they held 
vuthin the howla. FCeld that the onus was on the 
plaintiff to show that the land was not within the 
howla and that he was entitled to khas possession, 
Rhidox Keisto Mistei Nobin Chunbeb Sen 

[12C.D.B., 467 

"■ — — — Xands in zemin- 

dan* — Settlement of shikmi talook * — Lands situate 
within a zemindari must primd facie he considered 
as part of the zemindaii; and it is for those who 
insist on the separation of lands from the general 
lands of the zeinindan and on their settlement as a 
^ikmi talook to establish their title. Wise p* 
Bhoobun Moxee Debia 

[3 “W. B#, B. C., 6 r’tO Moore’s I. A., 165 

15,- — — for confirma- 

tion of possession of lands alleged to be within cer» 
tain talooJc ^ — In a*^uit for confirmation of right and 
possession in respect of Jands alleged to he 'within 
plaintiff’s permanently-settled talook, where plain- 
tiff incidentally remarked that defendant (as inter- 
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ONUS PBOBANDI-cow^kwei. 

6. BOUNDARY— ^ 
Disputed boundary— 

venot in a previous rent suit) had claimed the lands 
as appertaining to another talook which plaintiff 
alleged had no existence,— that it was an error 
of law in the lower Appellate Court to place on*the 
defendant the onus of proving the existence of that 
other talook, instead of following the nsnal and re- 
cognised course of requiring the plaintiff to prove 
that the lands in suit belonged to his talook. Gujro-i.- 
MALA Chowdheain c. Madhtjb Chtjndee Box 

[10 W. B., 413 

16. — — — Mouzah which 

may belong to one of two zemindaris — Possession. 
—If a particular mouzah has been held for many 
years as part of a particular mehal or zemmdan, the 
fact of such holding affords a strong presumption 
that it IS part of that mehal, even as against a pur- 
chaser at a sale for arrears of revenue of another 
mehal who claims that part of the mehal purchased 
by him. It is not conclusive evidence against such 
auction-purchaser, nor could any length of adverse 
holding prior to his purchase preclude the auction- 
p^chaser from recovering it, if he could show clearly 
that it belonged to the mehal which he had pur- 
chased. Bean Kishen Baneejeb v. Juggobundoo 
Butt . . . . . 7 W. B., 207 

17. Suit for 'posses^ 

sion of land once bed of a nullah — In a suit for pos- 
session of land which had once formed the bed of a 
nullah of which defendants held a 3 ulkur settlement, 
but which was situated withir* plaintiff’s settled 
estate, — Seld that as defendants had failed to show 
that their settlement extended beyond the fishery 
rights, plaintiff was entitled to recover possession 
Monohtte Chowdhry V. Nuesingh Ceowdhex 

[U W. B., 272 

18. Suit for posses- 

sion. — Disputed plots of land. — In a suit to recover 
possession of two parcels of land alleged to have 
been comprehended in one plot on the ground that 
they had been held by the plaintiff and defendant 
jointly until by certain proceedings the former was 
virtually deprived by the latter of the usufruct, the 
defendant’s case being that the parcels were divi- 
sible into two distmct plots, one held hy the plaintiff 
ahd himself jointly and the other by himself exclu- 
sively, — Meld that it was on the plaintiff to prove 
that the disputed parcel was a part of the land held 
jointly hy him and the defendant. Genga Pebshab 
Dett Lokbkath Nunbee , 12 W. B,, 179 

19. — — Smt by purchaser 

of share of co-sharer in land jointly settled . — 
Wh^ere the settlement ;^oceedings showed that the 
question of extent of the shares of several persons on 
settlement was in dispute, and that the settlement 
was made jointly without prejudi^ie to title, the onus, 
in a suit hy a purchaser of one of the shares, was 
held to be on the plainf^ to show the extent of 
his vendor’s share, Gooboo Chebn Pobbab v Ha- 
eeezaBibeb . . . , 7W. B,,S66 


OISfUS BBOBANDI— 

7. CLAIM TO ATTACHED PbT>PSETT. 

20. Allegation of alienation by’ 

debtor during attachment. — Plaintiff alleging 
that an attachment subsisted, and that therefore the 
mcjrigage under which defendant claimed was inva- 
lid*is bound to prove bis allegation, and the onus is 
not dischaiged hy showing that the attachment was 
made some years previous to fhe alienation ^ Tool- 
see Dijtt Misses d Beojo Mohttn Thaeoob * 

^ [9 W, B., 332 

21. Proof of attachment. — Civil 

Procedure Code, 1859, ss 285, 239, 270. — Priority — 
Plaintiff claimed prioiity under section 270, Act VIII 
of 1859, asserting that the pi operty attached and sold 
by defendant was an identical property which he had 
attached prior to defendant’s attachment. Meld that 
he was hound to prove Jjhe due attachment of the 
property, viz , by proof of havmg obtained a written 
order, under section 235, profiibiting defendant from 
alienating the property hy sak&, gift, &c , and hy the 
publication of the said order m the manner pre- 
scribed by section 239. Kanhta Lall Erimir ». 
Dinonath Siboab . , .17 w . B,, 23 

22. — Buit by unsuccessful claim- 

ant for confirmation of alleged possession* 
*and adjudication of title.— Ciuii Procedure 

Code, 1859, s M6 — Where an unsuccessful claim- 
ant, under section 246, Code of Civil Procedure, 
sues for confirmation of alleged possession and adju- 
dication of title, the onus in the first mstanc^is on 
plaintiff, and an important question in the case is, 
who was in possession at the time of the attachment. 
Tooeaneb Doss ti. Mttn Babhun Rot 

[15 W. B., 202 

2S. Bigbt to begm. — Civil Proce- 

dure Code, 1859, s 246.— Where a claim was made 
under section 246 of Act VIII of 1859,by a third party, 
to some timber, which had been attached hy a prohibi- 
tory order under section234^—J3'e24^er Peacock, C, 
J, L. S. Jackson, Pheae, and Maofheeson, JJ. 
(Mittbb, dissenting), tbe claimant must begin. 
The onus is on him to prove that the goods attached 
were his property, or in his possession, and there- 
fore not in the^ possession of the judgment-debtor. 
His evidence must he confined to proving his* own 
claim, and he cannot he allowed to show a title in a 
third person with whom he has no connection Meld 
(per Mittee, J.) that, on the proper construction of 
the words ‘^proceed to investigate thS same with like 
powers as if the claimant had been originally made a 
defendant,’^ the onus of proof as %amst the claimant 
is on the decree-holder JSito Kali Debi v. Kripa- 
nath Boy, 8 W. P, 858 , and Mtsree Begum v. Pun- 
noo Singh, 8W.B, 882, overruled. Hga Tha Yah 
Bijbn . 2 B*. B., 91 : 11 W. B.s 8- 

24 . Suit for coufirmatiou of 

possession, — Civil Procedure Code, 1859, s. 246. — - 
Claim. — Deed of sale — ^A decree-holder caused the 
\ight, title, and int^best of his debtor in certain land to 
be atte-ched in execution A claim was preferred under 
section 246, Act VIII of 1859, by a previous 

^ 6 <4 & 
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OlSrXTS PEQ3AIf]3I-co»«nMfA 

1. CliilM TO ATTACHED PEOPEBTT 

" '^oontinued^ 

Stilt for confirmation of possession— 

ry turned 

purcliaser, but was rejected. In a suit thereupon laffti- 
tuted ior contirmatxon of possesion on revei’sal of tlie 
order, t?ie defence wa^tliat the purchase was henami. 
MeWihei onus was on the plaintiff to make out his 
case, Mahima Chanpra ICttndf '» ]!!!rirETJDDf]i!r 

[3 B. L. B., A. C., 70 : U W. B., 4:22 

Ttoseb Monee Dossee 1?, Peary Mohfk Baboo 

[26 W. R., 79 

25 , Suit to establisli right after 

rejection bf oUim.—Ciml Procedure Code, 1859, 
s, 246 —In a suit brought to establish the plaintiff's 
right to certain property after an order against him 
under section 246, Act VIII of 1859, the defendant 
admitted that the property had been in the possession 
of the pei’Son against whom the plaintiff had obtained 
Ms decree, but stated that it had passed to him by 
conveyaiy*e executed by that 3udginent-dehtor in his 
favour I the plaintiff allegedthat this deed of sale was 
fraudulent and -void. Meld, the onus was on the 
plaintiff to show that the deed was not bond fide, hnd 
not on the defendant to prove the actual execution of 
the deed Laea Bubea Prasad v. Binodb Raat 
8m , 3 B. L. B., A. C,, 71, note^ 10 W. B,, 321 

26* - Civil Procedure 

Code, 1859, s 246,-— Claim , — The plaintiff sued to 
establish his right to a decree, of which he stated he 
was the assignee, and which he alleged the defendant 
had seized and sought to sell as the property of the 
plaintiff's assignee. The defendant admitted the as- 
signmont, hut alleged that it was a fraudulent trans- 
action. Meld, the onus was on him to prove that the 
transaction was not z. bond fide one. Laeebhari 
B urr V, Srinath Mookerjbb 

[3B.i:i.R., A. O*, 73, note 

27. — Suit for declaration of title. 

—CM Procedure Code, 1859, s 246 —Mqmtable 
rigU —Certain property belonging to one 5f, was mort- 
gaged by him in 1810 and 1813 to 0„ under form of 
con(^tioual sale B had three sons, M,, A,, and M, 
and in 1819 he sold the property included in the mort- 
gages of 1810 and 1813 to his sons, M, and A, In 
1820 M and A. entered into a fresh arrangement 
with 0 , who a^epted from them a fresh mortgage 
of the pioperty in lieu of those of 1810 and 1813 
and of this mortgage m 1831 he obtained a decree 
for foreclosure. Subsequently, the Government re- 
sumed the property and settled xt with 0 widow 
as representing the proprietor, and the plaintiff 
afterwards purchased a one-third share of the estate 
The defendant was the holder of a decree obtained " 
in 1836 against the heirs of S, on a money-debt of S 
and in execution of that decree he, in 1866, caused 
the rights of M, in the property to he attached and 
sold, and himself became the purchaser. On attach-^ 
inent, the plaintiff preferred a claim to it under sec- 
tion 246, Act VIII of 1869, but it was disallowed 
In a suit by the plaintiff praying for his rightr of 


03SrU3 PBOBAmil-^continucd. 

f. CLAIM TO ATTACHED PEOl»BRTY 
rt —‘Continued 

Suit for declaration of title— 

ownership and possession, which was menaced by the 
defendant's decree and sale,— the onus was on 
the^ defendant to show that he had an equitable right 
which he could assert against the plaintiff, Shur- 
EEN Bibee V, Collector oe Sarxjn 

[12 B. L* B*, 66, note : 10 W. R.,199 

28. — Allegation of assignment by 

deed of sale. — Civil Procedure Code, 1859, s, 246. 

If a plaintiff coming into Court, under section 246 of 
the Code of Civil Procedure, to set aside an attach- 
ment and sale shows, in proof of his title, that a 
deed of sale has been executed m his favour by the 
judgment-debtors, and that consideration-money has 
passed and possession has been given him, he starts 
his case sufficiently. If the defendant alleges, not- 
withstanding, that tlie sale was collusive and ficti- 
tious, it IS foi him to show that it was so. DlO-TTM- 
BUREE Dossee v. B^^nebmadhub Ghose 

[15 W*B.,165 

29, Smt by unsuccessful 

ant to set aside sale of land.— OiwiZ Procedure 
Code, 1859, s 246 — Where the plaintiff bled a suit to 
set aside a sale of laud after he had been unsuccessful 
111 an application made under section 246 of the Civil 
Piocedure Code, 1859, to raise an attachment that had 
been laid on such land,— that the onus lay on 
the plaintiff to prove his title and not on the pur- 
chaser to pfovo that of the .ludgiucnt-debfcor. Ka- 
I’HTT SADASHIV V. 1*AM0IIANDRA AnKAJX 

[6 Bom., A. C., 76 

30, — Suit to establish title under 

deeds of gift. — Proof of bona files — In a suit to 
establish title, unsuccessfully asserted in an execution 
case, to property sold m satisfaction of a decree, 
where plaintiff claims under a gift and other titles 
originating with the judgment-debtor, it is not suffi- 
cient for plaintiff to make out a prtmd facie case, 
leaving it to defend<int to demonstrate fraud , plain- 
tiff IS bound to satisfy the Court of the genuine 
bond fide natuie of the transfer. Ram Kiseorb 
S iNO-H V, Ramstjrbo Chatterjbe 

[11 W. B„ 454 

31 . fQjj value of goods 

taken in execution where a claim to them 
IS allowed under s. 246, Act YIII of 1859.— 
Mmdence of title, — M, to whom Q,, his judgment- 
debtor, had made over certain goods, attached the 
same in execution of his deci*ee as the property of 
his judgment “debtor, hut, on a claim being preferred 
to the goods by D and B tjppder section 216 of Act 
VIII of 1859, they weie ordered to ho released from 
attachment, they remained, however, in the posses- 
sion of M D and B having sued M to recover the 
value of the goods, <the lower Court held that, inas- 
much as M failed to sue '^ithin a year to set aside 
the order of the miscellaneous department, and to es- 
tablish his right to take the property in satisfaction 
of his decree as belonging to his Judgment**debtor 
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OUTTS PEOBAiroi— 

7. CLAIM TO ATTACHED PEOPEROT 

— continued^ * 

~ • 

Suit for value of goods taken in execu- 
tion where a claim to them is allowed 
under s. 246, Act VIII of 1859 — cont%~ 
nued* * 

the plaiatiffi's right to it must he admitted without 
further enq^uiry or proof, and decreed the claim on 
the basis ot that order alone It was held in special 
appeal that the defendant was not debarred by that 
order or by the law of limitation fl’om disputing the 
plaintifE^s right to the goods, and that the plaintiffs 
were bound to prove their right to entitle themselves 
to a decree, and that the miscellaneous order was not 
conclusive proof of their right, and still less such an 
adjudication on the question as precluded a readjudi- 
cation of it. Madho Paeshad v Dfrq-a Parshao 

[7 3Sr. W., 85 

8. CONTRACT. 

S2. Construction of contracts. 

— Allegation of special law -^The onus is on the 
party who contends that a contract is governed by 
j^cial and not by general rules of law. Tbj Chvnd 
c. Sbbbeanth G-hose 

[6 W. B., P. C., 48 : 3 Moore’s I. A., 261 
9 CONTRIBUTION 

33. — Sxut for contribution for 

Government revenue.—In a suit to recover the 
amount of excess payments ot Government revenue 
made by the plaintiffs on account f»f theirro-sharers to 
save the estate from sale (each propi letor holding a 
well-defined although not actnally separated shaie), — 
JSeld that the onus was ou the plaintiffs to prove 
their shares and amount of revenue payable on them. 
Aohosee Ram Sahoy u. Ramoeeb Sahoo 

[W B., 1864, 309 

34. Money paid to 

Government treasury, — In a suit for contribution 
for money admittedly paid hy plaintiff into the 
Government treasury, on account of defendants’ share 
of the revenue, where defendants plead previous pay- 
ment to the plaintiff, — JSeld that the burden of 
proving such payment was upon the defendants. 
Mohadbo Misses v. Lahorbb Misses 

[24 W. B., 250 

10. CUSTOM. 

35. Custom at variance with. 

law of inhentance.— A’A ojas , — 
Where a defendant alleged a special custom of the 
Khoja commumty at variance with the Hindu law of 
inheritance, — Meld thaA the burden of proving the 
alleged custom rested npoi^ her Rahimatbai v 
Hibbai .... I. L. B., 3 Bom., 34 

33. — -«Impartibiltty.-— 

tion* — presumption as io^pari%bxlUy,-^\Ti a suit for 
the partition of part of a deshgat vatan, brought by 
the younger brothers of a joint Hindu family against 
their eldest brother the desai, the defence was that 


OhrirS PUOBANm--<S^n!iinued. 

iO CUSTOM — continued, • 
Impartibility— ^ 

the vatan was h^d by him as an impartible inherit- 
anccj subject to a right, hy custom, that a brother 
sfepgid receive maintenance out of the income derived 
frbm it, Meld that t%,ere was no such general pie- 
sumption in favour of the imnartibihty of states of 
this kind as to shift the buraen of proof, whiqji was 
upo»the desai, to show that the vatan had, contrary 
to the general Hindu law, been inherited by him 
alone. It was for the desai to show, by evidence of 
the nature of the tenure of the vatan, that it was 
impartible, or to show, hy evidence of family custom 
or of district, ^ e, local, custom, that impartibility 
attached to it, such evidence being stroi^g enough to 
rebut the presumption of the prevalence of the 
geneial Hmdn law. Adeishaepa v Gvbpshidapea 
• [I. Xi. B., 4 Bom., 494 

37. Adoption. — Custom, Proof of, 

It is a general rule and fundamental principle amongst 
Brahmans, Kshatiyas, and Vaishyas, that they are 
absolutely prohibited from, and incapable adopting 
a daughter’s or sister’s son or son of any other 
woman whom they could not marry by reason of 
propinquity The burden of proving a special custom 
to the contrary amongst any members of these threS 

» regenerate classes, prevalent either in their caste or 
m a particular locality, lies upon him who avera the 
existence of that custom. Gopae Sapray v, Hak- 
MAISTT Sapeay • . I. X. B., 3 Bom., 273 

38. Forfeiture of rights of 

moimntship by marriage of success 
non . — Where the plaintiff pioved his right of succes- 
sion to a math on the death of its mohunt, the burden 
of proving that his subsequent marriage worked a 
forfeiture of his office and its appendant “property 
and rights, lay upon the defendant who impugned 
the plaintiff’s right on account of the marriage. 
GoSAIN RaMBHAETI JAQ-EtrPBHAETI V SUEAJBHAETI 
BSaeibhaeti , . I. X. B., 6 Bom., 682 

39. — «« Maintenance. — Custom to re* 

duce maintenance , — fcJuit hy a late Rajah’s brother 
for maintenance allowance, which the present Rajah 
opposed on the ground that, as the plaintiff was no 
longer the ruling Rajah’s brother, his allowance^ust 
he dimimshed. Meld that the onus was on the 
defendant to prove a custom of entitling him to 
dimimsh the allowance heretofore enjoyed in right 
of plaintiff’s position la the family. Mooxookb 
Naeain Deb v, Moobaeeb Mohttit . 6 W. B., 91 

4Q. Biglit to take fees. — Vatandar 

joski, UigM of, to take fees — The burden of proving 
that the vatandar joshi of a village is not entitled 
to officiate and take fees m the family of any parti- 
cular caste, hes upon the person or persons asserting 
exemption. Raja taeae Shiv apa u Keishhabhat 
[I. X. B., 3 Bom., 232 

• fl. DAMAGES. 

41. Sxilt fox* damages against 

defaulting witness .—P/oo/ of kabUtty a 
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Oircrs p^cffiANDi ^continued, 

, ^ 11 DAMAGES— 

Suit for damages against defaulting wit- 
ness — contimed, # 

suit for damages against a defaulting witness tlie 
onus is on the plamtiS to prov^ that he was dam^^d 
by the non-attendance "of the witness The mere 
failure of the defendaioft to appear as a witness is not 
fer se a sufficient proof of his liability to damages. 
Dwaekanath Kooebe Antthdo Chttfdee '^an- 
NBE * . . . 6 w. B„ S, C, C. Bef., 18 

42, Suit for damages for wrong- 

ful occupation. — Refusal to g%ve up possession 
— A party holding a decree for a share of a mouzah 
brought a S'uit for possession and damages on the 
allegation that he found the defendant in occupation 
of a part nf the land on which indigo plants were 
standing, and permitted him to continue for a time 
till the plants should hC removed, defendant promis- 
ing then to give over possession, but that when the 

r time came defendant refused to give over possession 
and was ^till occupying the land. Meld that it lay 
upon the plaintiff to show wrongful occupancy on the 
part of the defendant. Goxte Sxjruit Dass i?. 
SOBONBEY ♦ . . . 16W, B., 144 

12. DEBTOR AND CRI^DITOR: ' 

43, Belease of debtors.— 

^ owing ly partner ship . burden of proof that a 
creditor by agreeing to an arrangement whereby a 
firm indebted to him conveyed to two of the partners 
thereof certain property in trust to pay off his and 
certain other debts, thereby released the remaining 
.. members of the partnership, lies upon the parties who 
were originally liable to such creditor. Kabai 
Khak tj. Madho Pebshab , . 3 H. W., 129 

44, Debts contracted by per- 

sons in wrongful possession.— to charge 
z$mindari , — Where it was sought to charge ^ a 
zemindan with debts contracted by persons who were 
at the time usurpers in wrongful possession of the 
zemindan, solely on the ground that the documents 
evidencing the loans recited that they were for the 
purpose of discharging the kists due to Government, 
— Et!ld that, as between the lawful owner and the 
creditor, the onus was on the creditor who was seeking 
to set up a charge m his favour made by one who was 
in possession but without title, and therefore, in 
absence of any evidence on behalf of the creditor as 
to the circumstances in which the transactions were 
had with the usurping zemindar in possession, and 
the failure to connect the loans with the debts 
contracted by the former and lawful zemindars, the 
suit was rightly dismissed. The case of Munooman 
Rershad Panday y MunraJ Mooeeree, 6 Moore's L » 

39 Sf distinguished. Chibambaea Setti t*. Mft- 
nrnmrji SKad., 260 

IS. DECLARATION OF TITLE. 

45 , for declaration of title. 

— Proof ^ Where a plaintiff brings a suitior , 

a declaration of his title as owner, he is hound to^ 


ONiyS PBOBAHDI — continued* 

13. DECLARATION OP TlTLE-oowiftWe^^. 

Suit for declaration of title—continued, 
establish his title affirmatively. He is in the same 
position as any other plaintiff and, must make out his 
case, and the onus prohandi that he is in possession 
as owner is upon him. Rassonaba Rayab v, Sitha- 
bamaPibiai .... 2 Mad., 171 

46. Production of 

title-deeds*— i:!hQ plaintiff sued for declaration of her 
title to property, of which the defendant was in pos- 
session, but of which she produced the title-deeds in 
favour of herself. Meld, the onus was on the defend- 
ant to disprove the plaintiff’s title Swabnamayi 
Ratje V* iSbinibash Koyab . 6 B. Xf. B., 144 

47. — — " Reversioner * — - 

Setting aside deed of sale* — In a suit for a declara- 
tion of plaintiff’s reversionary title as heir to his late 
uncle’s property, and for reversal of a deed of sale 
from that uncle set up by the defendant, the widow 
not having been made a party to the suit and her 
consent to or dissent from the alleged conveyance 
not having been ascertained, the issue tried was* 
whether the deed was genuine, and whether defendafff 
has possession under it. Meld that the onus was 
rightly placed on the defendant Bykbkt Nath 
Roy V* Gbeesh Chhnbbb Moohebjeb 

[15 W. B., 96 

48. — - Suit for con- 

firmation of possession* — Intervenor, — In a suit for 
confirmation of possession and declaration of .title 
(the principal _ defeJidants admitting plaintiff’s pos- 
session and title), in which a vendee from such 
defendants intervenes and claims the property on the 
allegation of being in possession,— that such 
vendee must pi ove possession before be could question 
the plaintiff’s title Lalla Ram Suhae Sing-h u. 
Lalla Oojoobhya Peeshab . 5 W. B,, 233 

14 DECREES AND DEEDS, SUITS TO SET 
ASIDE— 

49. Decree, Suit to set aside.— 

Decree alleged to le fraudulent * — Where a decree in 
execution of which formal possession has been ob- 
tained, is impugned by the party in actual possession 
as fraudulent and collusive, the onus lies on the im- 
pugners to prove theii* allegation. Rabia Khakttm 

23W.B.,329 

50. Deed, Suit to set aside.— ,4^- 

legation that document is false, — In a suit for a de- 
claration that a document propounded by the defend- 
ant is false, it lies upon the plaintiff to prove that 
allegation. Ram Nibhee Hoonboo v* Golhok 
Chbhbee Moshaistto . . 11 W. B., 280 

■ " ' Relationship 

oetween parties as sj^owing honafides of transaction, i 
The relationship between parties to a conveyance of 
property may he immaterial if the purchase is found 
true, hut IS not immaterial where the question tc he 
decided is whether the purchase was true or fraudu- 
lent, The mere handing over of the purchase-money 
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OWUS PE^AHDI — coniimed, ^ 

U. PECEEES AHB DEEDS, SUITS TO SET 
ASIDE — contimi^d * 

Deed, Suit to set aside — continued, 

from one party to the other in the presence^ of 
strangeis, and the registration of the deed, are not 
sufficient to prove the tiansaction to he bond fide 
PjBAN Kishen Deb ■». Lokenath Sinq-h Mojoom- 

DAK . • • • . 10 W. B., 445 

52. — — Suit for posses- 

sion and to ham deeds declared fraudulent. — Fur- 
chaser . — The plaintiffi executed a deed of sale of a 
moiety and a lease of the other moiety of certain pro- 
perty to B B instituted a suit under section 15, 
Act XIV of 1859, which was dismissed. B. then 
returned the deed of sale and lease to A , with the 
following endorsement under his signature “Re- 
turned , no claim ” A instituted the present suit for 
recovery or possession of the said pioperty, and the 
defendant set up in his defence that he had no nght 
to sue for a moiety of the property as the same had 
been conveyed to B , and that the endorsement oii the 
deed of sale was not admissible in evidence as it had 
Bgt been registered Held that the onus was upon 
the defendant to prove his purchase Gieish Ohan- 
DEA Roy Chowdhey Amina Khatttn 

[3 B. li. R., Ap., 125 

53. — — Suit to have deed 

cancelled as a forgery . — Under the special procedure 
provided in the Registration Act (III of 1877), the 
defendant, in whose favour a document was said 
to have been executed, succeeded ii^ohtaini\ig an order 
from the District Registrar for the registration of 
the same, although the plaintiff, who was alleged to 
have executed it, appeared before the Sub-Registrar, 
and subspquently before the Registrar, and denied 
executing it, and alleged it to be a forgery. In a suit 
brought under the above circumstances to have the 
document declared void, and to have it cancelled, — 
Held that, under the circumstances, the onus of 
proof was properly placed on the defendant Mohi- 
MA ChXTNDEB DhTTE «. JuG-TTL KlSHOEB BhTJTTA- 

CHABJi . I. D. B., 7 Calc., 736 : 9 C, L. B., 471 

54. — — Suit to set aside 

agreement on ground of fraud — JFdnt of opporiumty 
(f giving evidence in lower Court. — Where an 
appellant alleges that a razinamah was obtained 
from him by duiess or fraud, the onus is on him to 
prove his allegation Where also an appellant com- 
plains that he had not an opportunity of giving 
his evidence to the Court below, the onus is on him 
to show that he tendered evidence which the Court 
rejected. Motee Lade Ofadhiya v JtraatiENATB: 
Gcvis.Gr . 5 W. B., P. a, 26 : 1 Moore’s I. A., 1 

55 . Suit to set aside order find- 

ing deed not gentdne.---Froof of lwnafides.--la 
a suit brought to set aside an Qrder of the Small 
Cause Court jn which that Comt had held that 
a certain deed was maid fidot' — Held that the onus 
was on the plaintiff to show that it was executed 
bond fide. Ishan Chandba Das t?. Rukimuddik 
SowDAOAB . 2 B. Xi. R.j A. C., 326, note 


OHXJS PBOBANDI — continued.^ ^ 

14 DECREES AND DEEDS, SUITS TO SET , 
ASIDE — continued. * 

^Snxt to set aside order finding deed not 
genuine — continued. 

S. C EsHAN CHUKD^Sb Doss V. RXTEBEMOOnDBBN 
SoTJDAQ-UE . . • . 10 W. B., 412 

♦ 

I 50 * Suit ,for declaration of 

righ.t to property. — Possession under deed of 
gift — Allegation of fraud — Presumption. — In a 
suit for a declaration that certain property, which 
I plamtiff as decree-holder attempted to sell, belongs 
I to his 3 udgment-dehtoi, where the opposite party 
claims to have been in possession of’’ the same 
under an alleged hibba, and plaintiff gives sufficient 
evidence to raise a reasonable presumption that there 
has been fraud and collusion m the case, it becomes 
the duty of the Court to go oif to the evidence on the 
other side, and asceitain whether the transactions 
which are the suh 3 ect of enquiry are fraudulent 
or valid. Kadumbinee Dossxa v Un^^oobna 
Dayb 14 W. B., 289 

57 . — Proof of bona fldes of deed 

made under suspicions circumstances.— ’ 
Where thfe authenticity and bona fidesoi a hibha were 
called into question, on the ground that, at the ti^ie 
the instrument was executed, the executants were in a 
state of indebtedness, and the registration was delayed 
until the making of certain deciees agaJnst iheha, — 
Held that it lay ou the parties whose intention was 
impugned to give evidence of a satisfactory kind of 
the bo7ia fides of the suspicious transaction. CHtrN- 
DEB Naeain Sen v. Amibto Ladd Sen 

[24W. E., 292 

58. Allegation of want of bona 

fi.des of trust-deed.— Where it is found on the 
face of a deed creating a trust that the transaction 
IS bond fide, it is foi the creditors who impugn the 
bond fide nature of the trust to prove their plea. 
Kasheshuebe Dassee V Keishna Kammee Dbbba 

[2 Hay, 557 

59 . Proof of mooktearnama 

alleged to be forged. — Wheie a mooktearnama on 
the authority of which a suit was brought was im- 
pugned by the defendant as a forgery, and as not exe- 
cuted by the party alleged to have granted it, the Court 
held that, notwithstanding its attestation in due form 
by the Munsif of Muttia, the onus*was on the parties 
charged to prove its genuineness. Biseam Sinoh 
alias Bishen Singh v, Indxjejbbd Koonwab 

* [6 W. B., 2 

*» 

00 . Execution of deed by pur- 

danasMn lady. — Suit to set aside deed — In a suit 
by the heirs of a Mahomedan purdanashmlady to set 
aside a deed of sale executed by her whilst hving 
3,part from her rel^ions m the house of the pur- 
chaser, who had occasionally acted as her mooktear, 
— ^Id that some evidence to impeach the deed 
^ouid he given by the plaintiffs before the onus 
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OmTS PKflBAll&I— 

14. DECREES AND DEEDS, SUITS TO SET 
ASIDE— 

Execution of deed by purdanasMn lady 

< -^continued, ^ 

of supporting it is thrown on the purchaser. 'Tha- 
IKOOE DeEH TBWARB:sf All HOSSEIN HhAE- 

[13 B. E. B., 427 : 21 W. E., 840 
, " I*. B., 1 1. A., 192 

S. C. in lower Court . .8 W. B., 341 


ei. 


- Execution of document by 
-^mdenoe,-^Agency — The plaintiff 


purda ladies,* — — Aut- piaiatur 

sought to make two purda ladies liable on a document 
which he alleged had been executed by a third person 
as their agent Beld by the Privy Council (reversing 
the decision of the High Conrt) that strict proof of 
tte agency must be given, Azebzoonissa Baoxte 
Khax . . 10 B. L, 206 : 17 W. E., 393 

62. — to set aside deed on 

groxmd of firaud.~j&j?ii5j/ejice of^ in a suit 

^ jufeBient-creditor to recover the amount of cer- 
tain decrees by attachment and sale, and to have 
a ceAm deed of bye-mokasa, which was set up by 
the judgment-debtor's wife, set aside as executed m 
fraud of creditors, where plaintiff showed the exist- 
ence in the mmd of the judgment-dehtoiTof a suffi- 
cient motive for the fraud, and also that the said debtor 
was in the management of the estate claimed and in 
the receipt of its rents, it was held that plaintiff 
had^ started' a pnmd facte case, which shitted the 
onus on the defendant to prove the lonafides of the 
deed, Gowkue Abi Khax v. Sakheena Khanttm 

[15 W. E., 507 


63. 


iT D ^ 7 — T recover possession. 
— -In a, suit to recover immoveable 
poperty alleged to have belonged to the plaintiff's 
husband which she inherited from him, and from 
whi^, after seven years' possession, she w-as ousted 
iihe defendant, whose possession was conferred by 
the Magistrate under section 818 of the Code of Cri- 
mmal Procedure. 1861, the defendants claimed undei 
a deed of sale which the lower Courts found to have 
b^n executed in fraud of creditors,— that if 
plamtiff was m possession for seven years since her 
husband s death, she should not be allowed to be dis- 
possessed on the ground of a fraudulent deed to 
which defen^nt was a party years previously, to 
which plaint^ was no party. JSchamoybe t? Huebo 
S ooxnuEEE Dassbb . , ,12 W, E., 155 

^ to set aside eompro- 

mu adop- 

;ftun^The defendant, the divided brother of a deceL 

?'^^«^^?P^Jedthe title of he plaintiff, a minor 
adopted by his deceased brother, to succeed to the 
es^te of the deceased. To induce the defendant to 
acknowledge the validity of the adoption, the adop- 
tive mother of the plaintiff, as his guardian, exi 
cuted a conveyance of one moielw of the family house 
to the defendant. Seld, in a suit to cancel the corf- 
veyance, that the burden of proving that the defend- 
ant s objection to the validity of the adoption was 
groundless, and the conveyance therefore wifhoi^t 


r 

ONUS PEOBANDI •^eonttnned* 

14. DECREES AND DEEDS, SI^TS TO SET 

f ASIDJE — continued. 

Suit to set aside compromise of claim— 

conhnued, 

cofisideration, was upon the plaintiff. Sbbbamania 
Ayxak V. Venkata Eatar 

[I. Ii. E., 6 Mad., 254 


65. Suit to set aside sale.— 

gation of fraud,’^N ^ as reversionary heir of the for- 
mer proprietor, and as now entitled to possession on 
the death of that proprietor's mother, sued for land 
m the possession of C, who obtained it by purchase 
at a sale m execution of a decree passed on a bond 
granted by 0„ which bond and decree were alleged by 
.V. to be fraudulent and collusive transactions. Meld 
that the burden was on the plaintiff to prove that the 
decree was fraudulently obtained Geeesh Chun- 
dee Chatteejee V, Mohesh Chundee Nxaeunkae 

[10 W, E., 173 

68. — -Transfer of;mter©st in joint 

family by one member to the other mem- 
hers.— Where one brother of a joint undivid,ed 
family transferred his interest in the joint property 
to the other brothers after a decree had been passed 
against him, although before attachment,— 
that, when a question arose in such a case, the onus 
was on the brothers to whom the transfer was made 
^ prove the bond fide character of the transaction. 
Brojo Lade SandxaIi p, Bhobo Soonbueee Debia 
Chowdeain . ,17W.B., 499 

67. Suit to set aside collusive 

decree.— by judgment-debtor on allegatton of 
decree being fraudulent and collu8%ve,-^A, having 
obtained a decree in a suit instituted on a bond, pui- 
porting to have been executed by plaintiff's father and 
one D , pioceeded to execute it by putting up for sale 
certain rights and interests of plamtiff as the legal 
representative of her father. Plamtiff sued on the 
allegation that the decree was fraudulent and collu- 
sive, and that she had not been served with notice of 
proceedings taken in execution. Meld that it was 
for the plaintiff to make out her case pf fraud, and 
that it was not for defendant to show that the decree 
obtained from a competent Court was not collusive 
or that notice had been actually served. Mohima 
Chundbe Mublick 0. Bxteoba Soonbubee Dosseb 

[12 W. B., 147 

68. — Suit to have deed declared 

a forgery.— u^p forged lease,^X>, sued T* 
for arrears of rent on the allegation that he held 
a khursa jumma. iT. admitted only a lower rent, 
allegiog that he held a juisma under a miras bow- 
ladan pottah, A>. failing in that suit, brought 
another suit for a declaration that the deed put for- 
ward by 7". was a^ false document. Meld that the 
plamtiff was bound to make out a primd facte case 
before the onus could be thrown upon*^ the defendant 
of proving the genuineness of his pottah. Joy 
Chxjnbee Ttjbbadae p. Bam Chhen Doss 

[16W,B.,117 



DIGEST OP CASES, 


( 4141 ) 

OliTTTS DEOBAIOir— 

14. deceeMs and deeds, suits to SEt 

ASIDE — continued, « 


% -afa-ausi 


ea 


JO otto s^.S?L5nSi£r,2 

for share of property —In a smt ty a Malio- 

property of her hus- 
band, the defendant set up a tumhknamah by which 
the deceased conveyed the property away to the son 
of the defendant Seld that the burden of proof 
was on the defendant, and that he was bound to 
adduce the very strictest proof of the conveyance, as 
^ cut away property from the natural heir. The 
^mhknamah was re3ected, having regard to its 
terms and to the probabilities and facts of the case. 
oADUK All Khan’ V, Peaeee . 0 W, R., 142 

documents eelating to loans 
fXECUTION OP and CONSIDBEiTION 
POE, AND CASES OP MONEY LENT. 

o ■ ~j 7 ^eeution. Admission of.— 

Smt on dooumenf.—Wheve a defendant admits the 
O^ecution of a document upon which he is sued, the 
onus lies on him to get rid of the effect of such 
admission. Yeki^ ath Babaji Gtjiabchanb Ka- 

HANJi Bom., 86 

Mokoonb Naeain Deo i?. JoNAEitriq- Det Buew 

• * • . 16 W. B., 208 


71. 


-n — , ' ' Mortgage-deed, 

JPossession under —Where the execution of a mort- 
gage-deed was admitted and long possession of the 

mortgagee under that decree was established, Seld 

that the onus of proving that the transaction was 
impej?ohable lies on the person who impugns it and 
denies that the money which was consideiation for 
its execution was paid. Hfebatti Sinoh « Za- 
HOOETTN , . . , ^2 Agra, 202 


72. 


'tT' .a 7 Payment o£ 

^MeoitaUn deed ■— When it has been 
found that a deed has been duly executed, and that 
a certain sum of money has passed in consideration 
of that deed, and where there is a recital in the deed 
of the fact that the balance of the consideration- 
money was paid previously to the execution of the 
deed, then there is something more than a presump- 
tion that the whole consideration has passed upon 
the deed. Domun Sinqe v , BmiaGOBirTTY Debea 

[8 W. R., 215 


73. 


Presumption as 


to Where a mortgage is found to he 

genuine, and the receipt of consideration admitted, 
the Court is hound to assume, unless it he shown to j 
the contrary, that the transaction was a real one, and I 
that the consideration-money was paid. Badha- ' 
ITASPH Baneejee v, ^Todooitath: Sikci-h: 

^ [7 W. R,, 441 


74. 


Deed of sale,-— 


4 7 7-, , r, VJ ffaie , — 

Acmotciedgmeni of payment in deed,— Delivery of 
deed,—^ln a suit to recover the balance of purchase- 
money alleged to have been due upon the sale of a 


OITTTS 

15. DOCUMENTS RELATING #>*TnAWci 
EXECUTION OP ^D CONSIMR atmI 
. POB. AND CASES OP MO iE^ Sf^ 
continued, — 

^Consideration, Payment ot-coniinued ' 

d^ee where the plamt«>s case was that the consi ' 
deration -money was not njur! Tsivf « consi 

iSAis,£rc4S'si-ssir 

•tio^ Tb genumeness of ’the trajisac-® 

SitownSG**' 

[1. L. R., 6 Calc., 268: 7 C. L. R., e 

slderation.— o^a 

the plamtifi is entitled to recover upon fhowinir^f; 
it was executed by the defendant ^TT>a 

[1 Ind. Jut., O. S.’ 67 

KtotoooIi Kooee c. Eajkaibb Koobb 

|17'W.B..489 

AovEBBSufaH . . . w.CiaeAi 

78 * 

of e^s^pmnent.^When a def Snf admxtl 
^ecutaon of a bond, hut denies receipt of oonsidera- 

m™ receipt is on the plaintiff. 

Vv hen a defendant admits having written a lettpr 
assignment directing the plamtiffito pay eerLn 
snms of money due by the defendant to the fed 
parties named m the letter, the plaintiff is hound to 

. a w. E,, Ui 

-ThAWO V. PUEZUSD AH , .5 gQ 
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DIGEST OF CASES. 


OMUS FWiBJbsFbl-coniinued. 

15. DOCUMENTS EBLATING TO LOANS 
- EXECUTION OP AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT— 

conUntied, 


79 . - — Proof of amount due.-r^i$‘mi 

m bond. --■la a suit ora boill, it is for the plaintiff 
to prQ,ve the amounj of the debt, and this will be 
don#i sufficiently m the first instance by proof of the 
execution of the bond. It is for the defendant to 
prove in answer, if he <:an, that such amount is less 
than the sum sued for. Siyabamaiyab u Samtt 
1 Mad., 447 

30. _ Recital in bond.-— Cb?^ 5 ^(fe?*- 

plaintiff sued on a bond, which recited 
that th^ defendant had received the consideration 
bond Meld that the onus was on 
the defendant to show that the recital in the bond 
was not correct. Pttw Bibi u. Bassieudi Midha 
^ [4 B. Ii. B., p. B., 64 

S, C Boole E Bibbe u. Bassiettddy Miedha 
Ba^aNath Chuokeebuttx^i Romahath Rot 
[ 12 W. R., p. B., 26 

RtrO'HOOHATH Boss V* LxrOHMEE Naeaih Sinoh 

r [10 W. R., 407 

— — Admission — ^ 
t^onsiaeTation — A sued JB» on a ?!)ond, lu which it 
recited that JB. had received the amount, j?,, in 
Ins written statement, admitted execution, but stated 
that-'he had<u*eceived the amount mentioned therein 
not under the bond, baton the pledge of certain jewel- 
lery. Seld that, on the admission of the execution 
of the bond, which contained the recital of payment, 
the onus was upon B. to prove that payment had not 
been made under the bond. Mahiklal Baboo v 
Ramdas Mazumdae 

[1 B. Ii. B., A. C., 92 : 10 W. R., 132 


82. 


^ ™ ■ Proof of want of considera- 

tion.— for money due on bond , — When in a 
suit for money due on a bond, both the execution and 
the receipt of the consideration are denied, the de- 
fendant must prove the latter plea, if the execution 
be established by the plaintiff, Kishbedxal Sihq-h 
u. Mohohue Ball . . . 2 Hay, 881 


83. 


^ ' ' " — ~ Suit, on bond — 

Urns thrown on wrong f arty, JSffect o/.— The defend- 
ants in a suit on a bond admitted the execution of the 
bond, hut denied that they had received, as the bond 
recited they had at the time of its execution, the 
consideration for The Court of first instance, 
if ^ defendants to establish the 

f^t that they had not received the consideration for 
&e bond as it ought to have done under the circum- 
^nces, irregularly allowed the plaintiff to pioduce 
fatnesses to prove that the consideration for the bond 
had been paid at the time of its execution. The 
evidence of these witnesses proved that the consider- 
ation pf the bond had not been paid at the time of 
execution, and that, if it had heefi paid at aU, it had 
been paid at some subsequent time Beld that al- 
ought not to have begun, vet, as 
lie had done so, and his witnesses had proved that fhe 
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Ol^trS PROBAISTDI — continued, 

RRLATIlSrC TO LOAM 
CONSIDERATION 
ROR, AND CASES OR MONEY LENT— 
continued 

Proof of want of eonsideration-eo«i*„„e<i. 

consWeration for the bond had not been paid as ad- 
mztted m the bond, a new case was opened up m 

f *he plaintiff to 

establish that he had, not at the time alleged in the 

af? j *1 subsequent time, paid to the 

de^ndants the consideration for the bond, Maefd 

0 Bahoei Lal , . I. L, E., 8 AIL, 824 

^ — Allegation of payment.— 

Allegation of loss of docwment.^Tm plaintiff m a 
suit on a bond for money accounted for not producinir 
It by alleging that the defendant had stolen it. The 
defendant admitted the execution of the bond, but 
alleged that he had paid it. Seld that the defend- 
ant was hound to begin and prove payment either bv 
the production of the bond or other evidence, or by 
both. Chumi KttaS ®. Udai Ram ^ 

[1. D. B., e AU, T3 

~77i T7r. payment.— on 

plainM sued on a bond made in his favour by the 
defen&nts wkch he aUeged had been stolon by the 
defendants The defendants, while admitting the 

^“* 1 ^° A payment, and that the 

bond M been returned by the plaintiff to t hem . 
They did net prodi^ee the bond, nor did they offer any 

payment HeU that, as the 
defendants admitted the bond and pleaded payment, 

payment lay mi them. 
Satji biit Satp V . PAratr . 8 Bom, A. C, 180 

Mehbeoootissa ». Abdooi Gtobb 

[17 W. B, 509 

86 . 


— Suit for money lent on &o. 

knowledgment.— Pj-oo/-o/coimdemtio»— Where 

the plaintiff sued to recovei money lent, relying upon 
a samadaskat or acknowledgment of debt given by the 

tiou V of 1827 contained the lule of law applicable to 

prOT^'that A* defendant to 

<»»sideration for 

the acknowledgment of indebtedness he had sub- 
scribed. Mon Kahaoti e. Dipchand Tibohaitd 
[6 Bom, A. 0, 81 

87. Suit for money lent.— Ad- 

musion of rempi of note —Where a plaintiff suins 

tion^of satjsfao? 

tion of the Court that a pledge alleged to have been 

to 1 7®® ’'® “.“'^ertheleas entitled 

*e Court holds that the loan 
itself was not made , A party admitting the receipt 
T^i,f “oto for Rl.OOO on loan becomes primarily 

tw A* *° *^® ^d It is for 'him to show 

that the advance tos made, not on his credit, but on 

ftnL, person. MIonobpb Doss «. 

GraoA pbeshajd . . . a3sr.'w,ae4 
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ONtrS PEOBAWDl— 

15. DOCUMENTS DELATING TO LOAlJ'S, 
EXECUTION OE AND CONSIMEEATION 
EOE, AND CASES OE MONEY LENT— 

89 , for value of liun<3i.T- 

J^tobf of payment — Tossess%on of A^^?^i^^--Oa2nd Au- 
gust 1872 A K filed a plamt against M K and M, 
xn which he alleged that on 1st April 1870 M i?. had 
given a hundi for S,500, for value received, to A^ X.j 
that on 27th March 1871 M, iff. purchased this hundi 
from A, X, promising to pay him il534r for it, that 
M, S gave the hundi to his brother J. R for the 
purpose of obtaining payment of the amount from 
M j5. , and that I subsequently informed A K, 
that the hundi had been lost A. K accordingly 
prayed that defendants M. jET. and M JR. might be 
decreed to pay to him B634 with profit and interest 
M B. admitted that he had executed the hundi, and 
had given it to A» K. foi B500. He further alleged 
that it had been presented to him for payment by 
J. JET., to whom he had paid the amount with interest 
on 31st March 1871, and he produced the hundi with 
a receipt, purporting to be by J.'JST,, indorsed upon 
itrt ' Z JST. denied the payment by M, M., and alleged 
th^ indorsement on the hundi to be a forgery. Reid 
that the admission by M, R of the drawing of the 
hundi for value received laid on him the bm*den of 
proving payment, and that, though the possession by 
Jf. 72, of the hundi was a circumstance m his favour, 
yet, as it did not in itself amount to proof of pay- 
ment, the onus probandi was not thereby shifted on 
to the plaintiff. Abdul Kaeim o. Manji Haksraj 
[I. 295 

89. Statement m ikrar reser- 

ving e<3LUity of redemption , — Loss of document — 
Absolute salSf Deed of . — Plaintiff sued for confiima- 
tion of possession and registiation of certain property 
which had been mortgaged to him by defendants. 
The transaction on the face of the deed was an absolute 
sale, but an ikrar was executed at the same time as 
the mortgage which reserved the equity of redemption 
to the mortgagor This ikrar was made over to the 
defendant, the mortgagor. Plaintiff’s allegation was 
that the ikrarnamah was returned to him by the 
mortgagor, who thus surrendered the equity of re- 
demption Defendant alleged that the ikrar had been 
lost and had somehow found its way to the plaintiff. 
Meld that the presumption of law was in favour of 
the plaintiff, who had possession of the ikrar, and 
that the onus of, proving its loss lay upon the defend- 
ant, Baj Coomab Singh r. Rah Suhavb Boy 

[11 W, R„ 151 

00 ^ — Satisfaction of decree — Mr oof 

of payment made out of Court. — statement tn receipt 
•—Where money was paiA in satisfaction of a decree, 
not through the Court, and a receipt was taken, but 
execution was af terwifrds enforced in a suit for refund 
of the money so paid , — Meld that the statement 
contained in the receipt to the effect that the decree 
had been satisfied was suiffi^cient to shift the burden 
of proof to the defendant to show that it was an 
incorrect statement. Daylata o. Ganbsh Shastbi 
[I. Xt. R., 4 Bom., 285 


omrs g, 

16. EASEMENTS. 

91 , Claim to restrain exercise 

of proprietary Criminal Mrocedure 

Cod^ {Act X of 2882), s. — The right to re-^* 

straiSL^nother from exej^ising ordinary proprietary 
lights over his own land is of natuie of an ease- 
ment different from the ordmary rights of owners of 
land, tjie burden of proof would, therefore, lie u^on 
the party alleging such rights. Habi Mohuh 
Thakub m Kissen Sundabi 

[I. X. R., 11 Cale., 62 

92. — — Bight of way or water- 

course over land . — Suit to have right to easement 
determined after order of Magistrate under s. 5B2, 
Criminal Mrocedure Code, 1872 . — ^Where the right 
to have a way or water- course over certaia* land is 
disputed by the owner thefeof, and an order, under 
section 532 of the Code of C^^minal Procedure, has 
heeu passed by the Magistrate in favour of the per- 
son claiming the right, the fact of such an order 
having been made will not be sufficient to relieve the 
latter from the onus of proving the claim, hi* a sub- 
sequent suit by the owner to estahhsh his nght t 6 
the exclusive use of the land. JPuchai Khan v- 
Ahed Sirdar, 21 W. R, 140, dissented from. Obhoy 
(J puEUN IQey V . Lukhy Monde Bewa 

® C2C.X.R.,665 

0 

9 a — Eight of way .— for de* 

claration that party who has obtained an o^der 
under s. 320, Criminal Procedure Code, 1861, has 
no right of way. --Proof of right to possession.— 
In a suit for a declaration that defendant had no 
nght of way over certain land belonging to the 
plaintiff, where it appeared that the defendant hae 
obtained an order from the Magistrate under thd 
Criminal Procedure Code, 1861, section 320, it was 
held that the onus of proving an easement did 
not he with the defendant, hut that it was for the 
plaintiff to that he was entitled to exclusive 
possession. Puohai Khah v. Abed Sibdab 

[21 W. R., 140 

94 . Eight to water .— for re» 

moval of outlets for water ■ plaintiff alleging nght 
to its exclusive use — In a suit for the removg^ of 
certain outlets made by defendant in an aqueduct, on 
the ground that plaintiff was entitled to the exclusive 
use of the water of the aqueduct, where the defence 
set up was that the portion of the aq^^educt to which 
the dispute r^ted was where water flowed through 
the lands of the defendant’s Z6mmd&n,-—-Reld that 
it was for plaintiff to make good the title he alleged. 
Ohbabx V . Kishbn Soondubee Dossee 

[15 W. B., 88 

17. EJECTMENT. 

95 . Suit for ejectment.— 

tion Act, 1859, s. Id.— The law obtaining in India 
requires that, in a-ntions of ejectment, the Courtis 
should always enforce the rule that a plaintiff musi 
recover by the strength of his own title ; and a pari^ 
whd* might have shifted the burden of proof, if he 
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OiniS 

r If. mmTUmT-^conUnned. 

^Suit for e:ieQtment^continued, 

had proceeded under section 15 of Act XIT of 1859 
^cannot, if he let slip that opportunity, obtain the 
» same advantage in an action of ejectment. D/da- 
bhai ISTabsibas V, Sp-B-CoptECTOB or Beoacit " 

[7 Bom., A. C., 82 
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96. 


^Tenanc^ ^-Whm a plaintiff seeks to eiect^ersons 
trom premises claimecf by him, on the ground that 
they are m wrongful possession of the premises, he 
18 h«>und to show that he or some of the persons 
under whom he claims have been in possession of the 
property wuthin twelve years before suit A mere 
allegation in the plaint tliat the persons sought to be 
ejected were the tenants of the person through whom 
the plamtiff claims, will not shift the burden of 
proof. Mm Kamn S%i/SgTi v. Bahat Ah Khan, X. 
if 1 , A^dy, explamed and distinguished. GoeaxtIi 

ChTTEBBE CHTTCKBE^UTT^f U, NlBMOFEY MlTTEE 

[I. It. B., 10 Calc., 374 


87. 


_ - Claim to joint 

o«.»eMA*;p.— In a suit to eject the special appellant 
irom a portion of a house which he claimed to be in 
possewion of as part owner, -JSeM that the lower 
Appellate Court was wrong in laying down that it 
was not caied upon to decide wh^her the* defendallt 
tlfas entitled to share in the house, as the onus of 
proving an exclusive title to the property lay on the 
plimtlfE. ,^SPBJI ®. KhatiZA 

[2 Bom., 189 : 2ad Ed., 181 
MsstOB.—Qaisre,— Whether a plaintiff 

antecedent 

hep 

[I. L. B., 8 Calo., 876 ; 11 C. L. E., 899 

89, Ejectment, Evidence of.— 

^re^pizo» of acto of Court le^g 6ord 
^ epotment alleged to have takln place under 

fs^ed ’’y documents 

issued by, and filed in, the Court, must he presumed 

to have been real and land fide, until the paitv 

tmus^Ld^^a/^*'* proceedings were ficti^ 

hut possession of the land, 

but stiU holds it. Btotoooheen o, Haihot Mto! 

5W.E.,180 

18. BI7HANCEMBNT OB BENT, 
j ^ 7~fr enliaacement— 

^air and eqmtabU rent —A plaintiff who sues for 

L no?t Vresent rate 

IS not fair and equitable Hum o Jbndab Mto- 

”•••••• I'W.E.,? 

Goiam Am ». Gofap Lam Taooeb 

„ ^ [1 W, E., 68 

SUMEBBA KhAIOON V. GoPAl lAM TASOEE 

jQj ' [IWE.,58 

». 13.— Section 13 of Act X of ISSstasfp^iwwt’ 


ONUS PEOBANEI — continued, 

ENHANCEMENT OP R^m—conhnued. 

Suit f(w enhancement— eofflfiWBed. 

+n liaving rights of occupancy, hut 

to all uiider-tonante and ryots. The landlord cannot, 
by giving notice of enhancement, compel the tenant 
to pay moie than a reasonable rent, and ho cannot 
enhance -vnthTOt notice specifying the giounds of en- 

arounds® «li proving the existence of the 

landlord. Bakeanath 

Manual v Binodeam Sen 

[1 B. L. E., E. B., 26 : 10 W. E., P. B., 33 
102 


;; Ground of en- 

, ^ of 1869, s. 17.— In a suit for 

enhancement of rent, on the ground that "the nro- 
duce and productive powers of the land have increwed 
Otherwise than by the agency or at the expense of the 
ryot, the onus is upon the plaintiff to prove the 
grounds upon which he seeks enhancement. Eaj- 
KEisHEA Moi^ebjbb '0. Kaei Ceaean Dobain’ 
[6 B. li. R., Ap., 122 : 16 W. R., 108 
Dotneaj Koonwab ®. Oo&dtrBNABAIN KOON- 
• • • . . 16W.E.,2 

108. 


S.17, cl. ^-“^iere, in a suit for enhanceii(Int on 
productive powers of the land 
have been increased otherwise than by the agency or 
at the expense of the ryot, the defendant admits^the 
increase in productiveness, hut denies the alleged 
ha^w^® onuaof provmg that the productivoiim 
hM ta® McreMed by other means lies on the plain- 
tiff. PptiM- Bbhabi Sen e. Waison 

O « V, * C®- Sup. Vol., 804 

s. C. POOMK Bbhaebb Sbin p. Watson 

[9 W. E., 190 

Overruling Nobebn KisHmr Bose ® Shoeat- 
OOMAH . . . . iwr. E.,24 

104. 


II “II — — ’ Nature of ien^ 

ancp.-~ Grounds of enhancement. —In a suit to recover 
rent at an enhanced rate after notice had been granted 
a kahuhat was put in in support of the plamtirs' 

iTb ¥ defendants. A pottah put 

m by defendants was found by the lower Comt 

twttht plaintiffs contention 

that the kahuhat does not give the full teims of the 

dmbf^wlie A reasonable 

w«, wha,t were the actual terms of the pottah. 
Having failed to do this, the kahuhat was treated as 
complete and conclusive evidence of the nature of the 
tenancy, which was inferred by the Court to be per- 
manent and at a fixed rate. Seld that it lay upon 
the plaintiff to make out distinctly the different 
pounds on which he rested his right to enhance,— ®i«., 
excess of area, incrgase of productiveness apart from 
the teuMt 8 agency, and increase in the value of pro- 
duce. Goiam Axi ®. GoeaitLam Thakoob 

[9 W. E., 86 

^ Council, SOOEASOOS- 

EBEY DbBI U, G0IfA3U AbI 

[15 B. L, E., 126, note 
19W.E„142 
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ONUS PBOBANDI — mntimed^ 

18 . EKHANCEMENr OF m^m-^-contmued^ 
Suit for enliancement“-(?o»^^ttef^i^ 

105. JPurchaser of 

estate settled m perpetmt '^, — When the purchaser of 
a moiety of an estate settled in perpetuity some yea^s 
ago according to a jummahundi then made, does 
not sue directly to set aside the jummahundi of settle- 
ment? hut many years after the settlement he sues to 
enhance the rents entered therein, to entitle him to 
succeed he must show that smce the period of settle- 
ment circumstances have occurred which have tend- 
ed to raise the value of the ryot’s lands, and con- 
se(iuently to entitle him to an increased share of the 
surplus profits arismg from the lands. Eam Loohun 
Patji* Beojo Mohinbb 

[W.K.,1864:, ActX,118 

106. Similar rates 

•—Where a plaintiff sues for enhancement, on the 
ground that the defendant does not pay the rents paid 
by others in the neighbourhood for similar lands, and 
the defendant denies his liability to pay such rents 
owing to his having mokurrari pottahs, the onus is 
on Jbhe defendant to prove those pottahs. Peannath 

Chowuhey h, Mohehoodbek Ahmed 

[6 W, B., Act X, 89 

107. Custom to ew‘ 

empt certain land , — In a suitf or enhancement, where 
the defendant pleads that rent has been assessed on 
lands coveied by hedges and ditches and formmg 
boundaries between fields, and that according to cus- 
tom such land is not liable to pay rent at all, the 
onus is on the defendant to prove the custipn. Haboo 
CHOWDHEY V. JOYESBTJE NUHDEB 

[6W.B., Act X, 46 

108. jExcess lands , — 

In a suit for enhancement of rent on the ground 
that defendant holds land in excess of what he pays 
rent for, it is plaintiff’s duty to show that the lands 
in question are all included within the tenure of the 
defendant, but that the latter has been paying rent 
for a quantity less than the area of those lauds. 
Ahmed Hossbin u. Bttitdee . 15 W. B., 91 

109. Act X of 1859, 

s, 16, ^Presumption, — In a suit for enhancement, the 
burden of proof that a tenure is protected under sec- 
tion 16, Act X of 1859, IS on the defendant, and it is 
only for the plaintiff to rebut any presumption which 
the defendant may make out under that section, 
Nobokeisto ACojoomdae u. Taba Monee 

[12 W. R, 320 

110. Proof of varia- 

tion in rate of reni^-^Act X of 1859, s, 16. — -In a suit 
for enhancement, the presumption under section 16, 
Act X of 1859, establisl^d by t^Venty years’ holding 
at a uniform rate, cannot he rebutted by the fact 
that the plaintiff did«iot obtain direct possession of 
the estate for many years, and was for other reasons 
prevented from suing, but the on«s is on the plaintiff 
to prove that-^the presenglj rent has been varied or 
fitxed at a period subsequent to the decennial settle- 
ment, Dhhh Siisr&H v5 Chundeb Kani? Mookbb- 
W . . . . W, B., 1864, Act X, 25 


-5 , 

*’ONUS PBOBANUX — eont^nu^fd, , 

18. ENHANCEMENT OF BENT-0a»^W. 

Smt for en'hanoemexit--conUmed,^ 

1X1. Partaiion of 

rent — The fact alone of variations in the amount of 
ren| paid between one year and another does not ne-^^ 
cessjjSily establish a right in the plaintiff to enhance " 
or affect the defendant's ng^t to hold at a fixed 
rent. It is for the defendant «fco account foiPsnch 
variation. Hiteonath Boy Chitte^moyeyBRis- 
SEB . . . . ^ W. B., Act X, 122 

112. — Proof of uni* 

formity of rent, — In a smt for enhanced rent of a 
talook, the existence of which as an ancient taloolc' 
is undoubted, and m which the only question is whe- 
ther the rent is fixed or variable, the onus jis first on 
the defendant to prove that he has held at a uniform 
rate for twenty years, and (if the defendant^prove so 
much) then on the plaintifi^to prove that the rent has 
I varied since the permanents settlement. Bash- 

MOEBB DeBEA V, HdBBONATH BoY 

® [1 W. B., 280 

118, Seng. Ssg. Fill 

of 1798, ss 4S, 51 — PegistraUon — In a suit for 
enhancement of rent, — Sold that in order to bring a 
talook within the scope of section 51, Regulation 
VIII of 1793, it was sufficient to show that the ^ 
i^nnre existed, and was capable of being registered 
at the time of the decennial settlement, the fact pf 
actual registration not being an essential element in 
the formation of a talook. Meld, further, that the 
effect of proof of the existence of such afalook a^the 
time of the decennial settlebaent was sufficient to 
throw the onus on the plaintiff to prove that it was 
held at a variable rent. Badhika Chowdhbaiy v. 
Bamasujstdabi Dasi . 4 B. Ii. E,, P. C., 8 

S. C. Bamasoondtjebb Dosseb t? BAdhika 
Chowdhbain . . 13 W. B., P. O., 11 

[13 Moore’s I. A., 248 

Eeversing decision of High Court in Bama Sooir- 
DEEEE DOSSBE V. EADHIKA ChOWDHBAIN 

[1 W, B., 839 

114. — Liabihiy of 

land comprised m a zemmdari to enhancement , — ► 
JDependenttalooh — Besumed laJchiraji, — Peng, Beg, 
XlX of 1798, — In a suit for enhancement of rent in 
respect of land which the defendant claimed to hold 
as a dependent talook, — Meld, the onus was upon the 
zemindar to show that the land was included in the 
zemmdari at the time of the permaiient settlement. 
AssA]srrrij.AH v, Btjssaeat Ali Chowdhby 

[1. L, Si., 10 Calc, 920 

115. 1 — — Slea ihcct some 

lands never paid rent. — Smt for enhancement ,' — 

^ When a landlord sues for enhanced rent and is met 
by an allegation that certain plots of land never paid 
any rent at all, the onus is on him to prove that the 
lands did at some former time pay him rent. GtTK- 
GADHUB SiNG-H V, BiMOLA DoSSEB 
- - [5 W. B., Act X, 37 

Sheeb Nabain Roy v, Chidam Doss Bybaoee 

^ [6 W* Act X, 45 





Omrs" PEOBANDI-w««»«ei. 

18. ENHiNCEMSNT OP "mm-oonimued. 
Siiit for ejiIianoeinent-eo«ft«M8(e. 

•'DHtrir Moote Dbbee ». Settooe&httit Seae 
Lew.K., Act3;ioo 

^ Chube Mtitdee «. Eamehom Mo- 

' • . • ll'W.5^4‘35 

Gtoaki KAzr 'Gaei^ae Mookeejee 
P.li. R., Sup. VoL. 16 : W. E., P. B, 116 
CocttAB Ghosae ®. Debbe Peeshad 
Chattbeabe .. . ew.E^Aetis? 
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ONUS I>EOBANDl-80„ft„„8d!. 

18. ENHANCEMENT OP ^Mm-oorttinued 
Suit for enhancemeut— oo) 2 i!t««e(Z. 

120 ^ ^ 

Sfefr/T^" " &^ucfretro7S* 

^ere defendant gms przmd fame proof of a rent- 
free title, $uch as a proceeding of the rpR^^nlnf,.^v,™ 

?.sr.nL^S'. 


suit was for enhancement of rent. The defendant 
set np that certain plots of land, the rent of which 
jas sought to he enhanced, were lakhirai, and there- 
fore not liable to pay rent. Meld that the onus was 
not upon the defendant to prove the land was lakhi- 
m], hut hpon the plaintiff to prove that the land was 

tome^to Courts are accus- 

t somep«md/«cie evidence from 

defenda,nts raising svoh defence that they hold some 

KtoeUcChotoheb . 2 B. L. E., a. O., 2U 
£S, C. 14 W. R., 286, note 


^b«tler Und.~Jri a smt for enhancfmlf rfVf 

where defendant pleads that a parcel of it is dehut 
ter land, the property of another party, the onus lio« 

thouei^hralf land is mal, even 

f”ward no claim. 

122. 


117. 


Separation 


«■ mat andUmraj laud,.~ln a suit foV assessment ui 
Chanced rates, m which the defendant admits thsft 

dfiL^n? dfspute are mal, hut 

does not separate the rent free lands, the plaintiff is 

precise situation. Sittto 
CH iriiw Ghosai. d, Tabiitjbie Chubn' Ghose 

. [SW.B.,178 

Ashbtteoonissa ®. XJmeeq- Mohen Deb Rot 
^ W. R., Act X, 48 

P^kshad 

MUHBtrE .... 8W.E.,183 


qu^hrd £U fte*man”'^r* ®^* ”’«• 

qmsnea £H the mal land in his occupation, and that 

Esl/Twt^®* “ dispute was ikhW- 

t ’'P°“ P’aintiff to pSive 

~ f S4r.s r 


US. 


otte— Omw 0/ proo/ of swh fact—Nohee' of 
^ia»c^»f._In suits for enhancement of ved 
where the tenant pleads that a nortion of thp 1 o„a 
sought to he enhanced is held hy him rent free t>io 
onus is on the tenant to prove wim/f fa-!, tw 

WA. Bn^OPABHYA y. Kaei koaOEEO tooSB^" 

LI. Tie R., 6 Calc., 543 : 8 C. 1,. R,, Q 


119. 


^ being e^Srn^t t 

that SMS”bound^to“ 

St-a 


ment — Act contest enhance- 

a ryot under fe^on ^4 " Act I o“f "l859 

IZ%Z S^Xfon 

ChuSb sS™. 

19. genealogical descent. 

iogy to the Oiigmal giantee and to nrove that 

JVAKAJI BIE BanOJI «, BabWI BIN MadhATEAV 

[8 Bom., A. C., 206 

Ivvni ^^cle 8 grandson and only heir of N and 

hrSXt^r®*^ ^^her was one thret 

sho^ LtI* »‘»*®d in the plaint, nor 

thvZ^i^^J^® evidence, who was the father of the 

clairrtino' atz » A - incumheut on the plaintiff, 
g as a (sollateral heir, to show who the common 
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OHUS PB-OBAlsTDI — continued^ 

19 GENEALOGICAL DmCEm^-eontinued. 

Common ancestor — continued ^ 

ancestor was from whom lie deriv^ titife. Kedae- 
iTAnrH Doss v Peotab Chundbe Doss 

[I. Ii. B , 6 Calc., 626 • 8 C. L. E., 238 

20. HINDD LAW. 

(a) AroprioiT, 

120 , S•^xt to set aside adoption. 

— Invalidity of adoption — A plaintiff suing for a 
declaration that an adoption" is invalid is bound to 
prove the invalidity. Beojo Kishoeee Dossee «. 
Seeenath Bose . . .9 W. E., 453 

127, Allegation of 

fraudulent adoption — In a suit to have it declared 
that an adoption which has long taken place, and has 
been acted upon, and in virtue of which defendants are 
in possession, is a fraudulent and false adoption, the 
onus lies on the plaintiff to make out, to some extent at 
any rate, the fraud and falsehood alleged. Gooeoo 
PEO striirNO SiNOH Nib Madhi;^ Sinq-h ^ 

[ 21 W. E., 84 

28, Improper and 

unauthorised adoption — In a suit in which plaintiffs, 
claiming as heirs of a deceased Hindu, sought to set 
aside an adoption effected by the widow as without 
authority and otherwise improper, the lower Appel- 
late Court held that the onus lay with the plaintiffs 
to prove their affirmation in lespect to the adoption. 
Hue Dyab Na<3- v, Roy Keisto Ehoomick 

^[24 V. R., 107 

129. Adoption under 

mil — Proof of oalid%t{f of adoption — A Hindu died 
leaving a son (who afterwards died a minor and un- 
married), a widow, and three daughters. On the 
death of the minor the widow succeeded to the pro- 
perty, and, under a will of her late husband, adopted 
in 185 X a son of her husband's brother The widow 
died in 1866. One of the daughters, as guardian of 
her infant son born in 1853, brought a suit to set 
aside the will, and with it the adoption, and for 
recovery of possession of the property left by her 
minor brother. The defence set up was that the will 
was genuine , that the plaintiff should have sued 
within twelve years from the adoption ; and that she 
had in 1851 admitted the adoption in having accepted 
a dur-putni from the guardian of the adopted son. 
Meld that the onus was upon the adopted son to prove 
the vahdity of the adoption, and not upon the plain- 
tiff suing as heir to prove its invahdity, even though 
he alleged fraud and adduced no evidence in support 
of it, Taeiyi Chaeak Ceowdhey Saeoda 
SUNUABI Dasi ^ 

[3B.I».R.Ar^O.,l45; 11 -W.R., 468 

if) Abibis-atiok. 

X 30 , AHenatiOT Tby Hindu 

widow. — Proof ofnecessUy -r-Where the validity of 
an alienation by a Hindu widow is the question for 


OHUS PPiOBAmil-eonUnuedr " 

20. HINDU liAM^^mtinued^ 

[i) Abienation— • 

Alienation by Hindu yndow— continued. 

the consideration of the Court, the onus of proving 
the> necessity for the ahenation rests with the ahenee.^ 
Whom in such a case the plea of necessity fails, the^ 
Court will not grant a lecree-^or immediate posses- 
sion, unless a very strong case of_waste and deteriora- 
tion be made ont What is sufficient evidence to 
support a sale by a Hindu widow of property in which 
she has only a life interest Osutteb Dhaeee Sbnoh 
V. Huecoomabbb , I Ind. Tur., O. S., 99 

Nuin> COOMAE SlYOH V, Gunoa Peesaud 
Nabain Singh . . . lOW. E.,94 

And the same is the case in a suit by a sou to 
annul an alienation of ancestral proper^ by the 
father. Jugdbb Naeain Suhayb v, Labba Ram: 
Peokash . . ... . 2W.^B.,292 

131 . Purebas^, Duty oZ— Suit for 

possession. — Plea of hond fide purchase — In a suit to 
recover possession the onus is on the defendant who 
pleads that he is a bond fide ptu*chaser for value 
without notice of plaintiff’s title to make ^ut that 
plea. Jeebunissa tJ. Umub Chunbee Chaoeba- 
Nuvis ..... 18W. B., 151 

^ See Vaeubn Seth Sam v. Luokpathy Royjeb ' 
^ [9 Moore's I. A., 308 

132. — - Widouds pou:er 

of alienation. — It is incumbent on the purchaser 
of realty from a Hindu widow to enqijjre wh^her 
the circumstances are such as to confer on her the 
power of alienation. Hbeeababb Shaha v. Jabub 
Chunbbe Chbnoheey . . . Cor,, 119 

133. Good faith — 

Pailure to mahe inquiry as to loidow^s right to sell — 

A purchaser from a childless Hindu widow is bound 
to satisfy himself as to her right to sell If he does 
not act with due care in the matter, he cannot be 
sai4 to have acted legally m good faith, although he 
may have fully believed, or taken for granted, that 
all was right Rambhone Bhutxachaejeb v. 
ISHANEB Dabeb . , . 2 "W. B,, 123 

134. ' — - — Purchase from 

Smdu widow. — Upon those who claim under an 
ahenation from a Hindu widow rests the oaifS of 
showing that the transaction was within her hmited 
power. CoLBBCTOE OP Masubipatam a. Cayaby 
Yenoata Naeainapah 

[2 W. B., P. C., 61: 8 Moore’s I. A., 629 

So with a purchaser of immoveable property deal- 
ing with any one with a quahfied power. 

Bee Yabiabi Ramakeistnama^. Mafda Appanya 

[2 Mad., 407 

135 . lYeeessity for alxeuatiou. — 

Adequacy of consideration. — Purchase') — The onus 
of proving the necessity for a sale by a Hindu widow 
and the adequacy of the purchase-money lies on the 
purchaser. Jabu^Nayh SieoaE Sonamoneb 
Dossbb ...... CJor., 70 
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OmiS PBOBANBI-^contimed. 

^20r HIND^ LAW — oouizmed, 

^ " ^(5) AidENATION — conhnued, 

SSTecessity for alienation — contimed. 
Bissokatjth Eoy tj, LaiiIi Bahadooe Sinoh 

[1 W. 

WooMA Chttek f BA]!n?^EjEE 1), HabaS^xti?- 
;|M[ookeejbe ^ . 1 W. B., 847 

1B8. -* — Ti Mortgage hg 

Mindu voidow * — Tlie burthen of proving the necessity 
for a mortgage by a Hindu widow rests on the mort- 
gagee, where that necessity is disputed by the next 
heir. Golab Sino v, Eao Httbifk Sibo. Eao 
Kueub Sibg- i> Mahomed Eyaz AxiKhab 
[10 B. L. E., P. C,, 1 ; 14 Moore's I. A., 176 


137, — Purchaser of an-^ 

cesiral ^<yperty,-^Proof of enquiry as to existence 
of necessity, ---IvL justifying the purchase of ances- 
tral property, the purc5iaser is not bound to prove the 
fact that family necesjsity actually existed; it is suffi- 
^ ment if he establishes that he made hon&jide inquiry 
into th^ matter and was in that inquiry reasonably 
led to suppose that the necessity did exist, Soobeb- 
DBO Pebshad Dobey tj, Nubdub Mis see 
^ [21 W. E., 196 


isa 


• JOuty^ of 


chaser of ancestral property » — Where ancestral pro- 
perty is to be sold or mortgaged, all that the purchaser 
has to do is to see that there is sufficient pressure 
upQ?iL the estate to render the transfer necessary. The 
f^t of there being a decree, an attachment, and a 
proclamation for sale, is sufficient pressure. Shboba J 
Kooeb Htjokchbdeb Lael . 14 W. E., 72 


139. 


Alienation hy 


In a suit brought by a Hindu son, for him- 
self and on behalf of three infant brothers, to set aside 
a sale of certain ancestral lands which had been made 
by his father without his concurrence,— that the 
onus of proving that the payment of the debts, on 
account of which the property was sold, was not a 
common family necessity, was properly laid by the 
District Judge upon the plaintiff. Babaji Sakhoji 
V. Eamshby PAbdtjshby . , 2 Bom., 23 


140. 


- — — — ^roof of power 

ioalimate,---Degree Although as a general 

rule it may he upon those who claim under an 


^ vj xicvvOBoai-y purposes 

to show that the transaction was within the limited 
power of the par^y alienatmg, yet particular cir- 
cumstances may shift the burden of proof. Ho fixed 
rule can he laid down as to the degree of proof 
requisite in such cases. Kaihttb Siboh d, Eoop 

S3Sr.W.,4 

Tasohwab AiiI Koobj Behabeb Bab ^ 

[S ET. W., 8, note 


141. 


* Malabar law , — 


« - jMjLu/uiJbuwr 

Jjoan to -There is no'invariahlepresumpf 

tion on whom the burden of proof lies as to the 
necessity of a loan made to the haranavan. Ebata- 


^ OOTS BnOBKMDl^conttnued, 

^ 20, HINDU liAW — continued, 

(^) AlibbaTiob — continued, 

Neeessitiy for alienation— 

OHABIDATHIB KOMBl AOHEB V, KeNATTJMEORA 

DakshmiAmma . . I. L. E., 6 Mad., 201 

— Application of 

purchase-money,--- Sale by Mindu widow, — Duty of 
purchaser,— Where a Hindu widow sells as guardian of 
her minor son and for his maintenance the purchaser 
must show the necessity for the sale, but he need 
see to the application of the money. Eadha 
Eishoeb Mookebjbe V , Mietoobjoy Gow 

[7 W. E., 23 

Kool Chxjbdeb Stjema 17, Eamjoy Stjemoba 

[10 W. E., 8 

EAM EeESHAD SiBOH y, HAJBtTBBISSA Koobe 

[9 W. E., 601 


143, 


Duties of pur- 

chaser, — Application of purchase-money , — A purcha- 
ser for value is not hound to prove the antecedent 
economy hr good coiiduct of a Hindu widow who alien- 
ates a portion of her husband's estate, nor to ac- 
count for the due appropriation of the purchA- 
money, but he is hound to use diligence m asceitain- 
ing that there is some legal necessity for the loan, and 
he may he reasonably expected to piove the circum- 
stances connected with his own particular loan. Go- 
bibdmobeb Dosseb V, Sham Lobb Bysaok. Kabi 
COOMAE Chowdhey y, Eam Doss Shaha 

[W.E., 1864, 163 

144, -2-- Application of 

purchase-money,— Alienation by Mindu widoto,—Jii 
a sale by a Hindu widow under necessity, where the 
vendee pays a fair price and acts bond fide, the mere 
lact of only two thirds of the purchase- money being 
paid to creditors does not invalidate his conveyance! 
as he IS not bound to see to the application of the 
purchase-money, Kam Gopab Ghosb v, Bubbodeb 
.... W.E., 1864, 385 


146. 


r , Obligation on 

creditor seeking to enforce a charge on property 
sold— In transactions such as the alienation by % 
widow of her estate of inheiitance derived from her 
husband, any creditor seeking to enforce a charge on 
such estate is bound at least to show the nature of 
the transaction, and to show that in advancing his 
money he gave credit on reasonable grounds to an 
assertion that the money was wanted for one of the 
^cogmsed necessities. Kambswae Peeshad y, 
Eam Bahadxte Sibq-h 

£1. L. B., 6 Calc,, 848 : 8 O, B. E., 361 
^ I..E.,8I.A,8 

Kashinath Sitaeam Got ® Dadki 

j[6BoiiJ,,A.C.,311 

Z. Z Creditor, OhU- 

gatwa of .—Proof ^ mtxafaction of deht.— 'Where a 
pai%, entitted to impeach an alienaton by a widow 
of her husband s estate, sues to set aside such an 
alienation, and the defendant establishes not only 
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OISTUS PBOBAI05I — continued, y 

20. HINDU LAW-^coniinued, ^ 

( h ) Alienation — continued , 

•* /ii 

ISTeoessity for SLlwnation—continued 

tKat lie had a charge on the estate in virtue of a 
mortgage-deed executed hy the widow, but that^^the 
debt to him was on account of advances made to her 
for purposes for which she would have been entitled 
to alienate the estate as against the next heirs, it 
does not follow that because plaintiff had a right to 
demand this peculiar proof of the ordinary rule 
which requires the party who alleges payment to 
prove payment is to be inverted in his favour, or 
that the debt is to be presumed to be satisfied, unless 
the contrary is shown by the creditor; and if he 
alleges that the moitgage-deed was not bond fide, the 
burthen lies on him to prove his allegation. Cayaly 
Venoata Naeainapah n , Colleotoe oe Maseli- 

EATAM 

[10 W, B., P. a, 47; 11 Moore»s I. A*, 619 

147 , Sijit to set aside aliena- 

tion* — 8mt io set cmde sale in execution of dec^ ee 
of joint family froperiy as <^mproperly made * — - 
'^here joint family property is sold in execution of 

decree against the head of the family, and pur- 
chased hond fide and for valuable consideration, the 
onus lies on members of the family who impugn 
the sale to show that the decree was an improper 
one, Shbo Peeshad Sinoh Sooejbensee Koobe 

[24 W. B., 281 

14 Q, Suit for sliare of alienated 

property. — Mortgage hg one member of joint 
family — Suit for possession of property — In a suit 
by a Hindu widow to recover a share of property 
alleged to have been inherited from her husband ( J ), 
and which had been morfcgagedby her husband’s 
brother {B) and sold under a decree obtained on the 
mortgage, the question was raised whether the 
money tor which the pioperty was mortgaged had 
been borrowed by B for his own private use, or for 
the benefit of the family, Meld that the onus was 
on the defendant to show that the plaintiff had de- 
rived any benefit from tbe money. Sreemetty 
Deehee Naeain Dett . , 22 W, B., 171 

149 . Alienation by Hindu 

faih.&s»^Necesstty, — Specific performance. Suit 
for, against father , is no legal presumption in 
the Madras Presidency that a sale by a Hindu father 
is valid until the contrary is shown. Where a suit 
IS hi ought against the father of an undivided Hindu 
family having an infant son, for the spepific perform- 
ance of a contract to sell land, presumably ancestral, 
the Court, having thereby notice that the vendor’s 
powers can be exercised without a breach of trust 
only where there exists a necessity sufficient m law 
to justify the sale, and that the infant son is enti- 
tled to interdict tlse sale, is bound to require the 
plamtiff to give some proof of the necessity for the 
sale* C-EEESAMI SasTEIAL a.*GANAEATSIA PiLLAI 
* .[I. Xh B., 5 Mad., 337 

* Purcbase by sou at sale 

for arrears of reut against fatber.^Proo/ of 

III 


ONITS PBOBAHHI— 

20. HINDU JaK^-Zonittmed^ 

(b) Alienation — continued*^ 

Purchase by son at sale for arrears of 
rent against fafh&r^continued 

fides of sale — ^Where a son purchased a pr5^ 
perty sold for arrears ^pf rent, on account of t1 de- 
fault of his father, and both father and son were 
hving together at the time of'the pui‘chase,~j2e2c2 
that -ifche onus was on the son to proT^ that his'^ui- 
chase was bond fide, Hee8ehaye Missee ©. Been 
Dyal Sinoh , . . .7 W. B., 276 

151 , Alienation by manager of 

infant’s estate. — Presumption of bona fides,-^ 
Obligation of purchaser to ing[mre,^Bfecessity for 
charge — Under the Hindu law, the right of a hond 
fide incumbrancer who has taken from a de facto 
manager a charge on lands created honestly, for the 
purpose of saving the estate, or for the benefit of the 
estate, is not (provided the c9^cumstances would sup- 
port the charge had it emanated from a de facto and 
de jure managei) affected hy the want of union of 
the de facto with the de jure title. The question as 
to the onus of proof in such cases is one not capable 
of a general and inflexible answer, but the presump- 
tion proper to be made will vary with circumstances. 
Thus, a mortgagee, who is setting up a charge m hic^ 

^ favour made by one whose title to alienate he knew 
to be limited, nAist prove the facts which embody 
tbe lepresentations made to him of the alleged d§eds 
of the estate and the motives influencing his immediate 
loan , hut such proof must not he requf!i:ed from one 
not an original party, after a lapse of time and enjoy- 
ment and apparent acqmeseence. Wheie, also, a 
charge is created by the substitution of a new secu- 
rity for an older one, and the consideration for the 
older one was an old precedent debt of an^ancestor 
not previously questioned, the presumption will arise 
in favour of a consideration that binds the estate 
The lender is bound to inquire into the necessity 
for the charge, and to satisfy himself that the manager 
is*' acting for tho benefit of the estate But if he 
does so inquiie and acts honestly, the real existence of 
an alleged sufficient and reasonably credited necessity 
is not a condition precedent to the validity of his 
charge, and he is not hound to see to the application 
of the money. Henooislan Beeshal Panley 
Menlraj Koonweebe * 

[6 Moore’s I. A., 393 : 18 W. B., 81, note , 

152 , Sale of propierty by guar- 

dian for minor. — Allegation offraud, — Ina suit 
hy three brothers to recover an ..estate sold by their 
two brothers as then guardians during their minority, 
as they alleged, without necessity and in collusion 
With the purchaser, — Meld that the onus was on the 
plaintiff to prove the sale fraudulent and collusive, 
Aohenth Sing-h 0. Kishen Pbeshad Sing-h: 

[W. B., 1864, 37 

153 , Sale of property of minor 

or person under disqualifioation by party 
in jBlduciary position. — Proof of bona fides , — 
When a person, after attaming majority, queslaona 
a;jy sale of his property made hy his guardian during 

6 E 
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Giro's PBOBA!gO>I— 

'tailTDU ’hK^^coniimed, 

^ ^ j(h) Au:ET!(XTioif’-^coniimed, 

Sale of property of minor or person 
tmder disqualification hj party in fidu- 
^ ciary poBition^-contimed. * 

Ms minority, tKe Irardep lies /)ii tlie person who'^'Sp- 
liolds the purchase not only to show that, under the 
circum^nces of the 'case, either the guaidian had 
the power to or that the purchaser reasonably 
supposed he had such power, hut, further, that the 
whole transaction, so far as regaided the purchaser's 
part in it, was iond Jide. Following the principle 
laid down hy the Court in the case of Kanaital 
Jamhuri y. K<zminee Dabee, 1 S, L. JS*, 0. C., 31, 
mte, it was held that when either the person who 
sells labours under disquaUfication, or the purchaser 
stands m a^Muciary relation to the owner of the pro- 
perty, the^Bowa fides of th^ dealing cannot be pre- 
sumed, but must be i^ade out hy the purchaser. 
Eoop HakAIN SINC-H 1}, GuO-AUHtTB Pbbshai) 
Nabaik . . . ^ , * 9 W. B„ 297 

154 ;, Suit to set aside sale made 

toy guardian. — 4.Gt XL of 1858, s. 18 — Fraud or 
collusion -^Furehasor, — Where a plaintiE alleges 
fraud or illegality as a ground for setting aside a 
cale made under section 18, the onus lies upon him to 
make out a primd facie case of fraud or illegality, , 
and to show that the debt, which fanned the consider- 
ation for the sale in such case, was one for which the 
minor was not responsible. Fer Pkinsbp, J". — A 
stranger purchasing from a guardian, acting under 
the authority granted under section 18 of Act XL of 
1858, will be entitled to every protection from the 
Courts, so long as it is not shown that he acted in a 
^ fraudulent or collusive manner, knowing that the 
debts, for the liquidation of which the purchase- 
money would be applied, were not debts lawfully 
binding on the minor. The burden of proof in such 
a case would he heavily on the person seeking to, set 
aside the ahenation. But where the purchaser is 
himself the creditor, and, therefore has the means of 
satisfying a Court as to the origin and nature of the 
debts and how they are binding on the minor, the 
burden of proof is shifted on the purchaser, wl\en 
the plaintiff has established a pnmd fame case. 
SiBHEB CHuirn V, DtrnPirTXY Singh 

' [I. Ii. B., 6 Gale., 863 : 8 0. Ih. B., 374 

155 . Alienation for debt eon- 

tracted by karanavan. — Fresumption — Proof 
of agency and au^hor'ity to contract debts , — There is 
no presumption of law that every debt contracted by 
the karanavan of a Malabar tarwad is for the uses of 
the tarwad and chargeable on the tarwad estate. 
The oi’editor must show, in the first instance, if it is 
-disputed, that the obligor had authority from the 
tarwad as their agent and managei to contract debts, 
and that he assumed to act in the particular mstance 
as such agent and manager. The creditor having 
established these facts, it hes on the tarwad to show 
that the obligor was not acting within the scope of 
his authority in the particular 'instance. Ktjtti 
Mannahiyab n, Payanh Mttthan 

£1. li. K., 3 Mad., 28^ 


«OISriTS PBOBAISTDI — contimed* 

^ 20. HIN^DU LAW — continued, 

(J) Alienation — continued, 

150 . Alienation by ancestor.-^ 

Suit by heir, — Where an heir’s title to an estate is 
uncontested, and his possession is only obstructed by 
an sJlleged conveyance on the part of an ancestor, it 
lies upon the party holding possession, and who 
causes the obstruction, to prove that such a convey- 
ance has taken place Kamineb Mohun Chtjchee- 
BUTTY n, Kalee Kant Sun . 14 W. B., 275 

157 . Subject of purebase.— JErt- 

dence of right and interest on purchased property, 
— A purchaser of another’s rights and interests is 
hound to show what may he properly comprised 
under that denomination Ram Nath Roy n, Saleem 
Ahmed Khan. Jadoo Nath Roy t?. Salbem 
Ahmed Khan . , . , 3 W., 188 

(c) Maintenance. 

16 S. Bight m property beyond 

mere matatenance.^i 2 «yA^ of widow exercising 
rights of (^nersMp Peer estate of Wliere 

the widow has been allowed to exercise acts of owneiv- 
ship in respect of landed property belonging to h^J 
deceased hushstod incompatible with a more right to 
maintenance from his estate, the onus of proof that 
the widow IS entitled to nothing beyond a hare main- 
tenance lies upon the party asserting this. Nowindk 
Singh v, Sohhn Kooeb . . 3 B. W., 12 

{d) Steidhan. 

159 . £ ^Purchase with stridhan. 

Proof of,'—Mindu wife seeking to exempt property 
from the debts of her husband,^ — A Hindu wife seek- 
ing to exempt property from responsibility for her 
husband’s debts must clearly prove that she had stn- 
dhan, and that the property was purchased bend fide 
with her exclusive funds, Bbojomohxtn Mytee d, 
Radha Koomaeee . . W, B., 1864, 60 

leo. — Proof of property being 

strxdhan. — Gift of Mmdu widow. — The burden of 
proving property (the subject of a gift of a Hindu 
widow) to be stndhan rests with those claiming under 
her. CHUNDEE MONEE DOSSEE V, dOYKISSEN SlE- 

OAE . . . . . 1 W. B., 107 

Bissesstje Chhckeebutty n. Ram Joy Mojoom- 

BAE . . . . 2 W. B., 326 

21. HUSBAND AND WIFB. 

101 , Siilt ‘by wife to recover 

property from hmhand^’^Aliemtion by hus^ 
band of seouHhes belonging to wvfe,*»Ln a suit by * 
a Mahomedan wife, who hadUkffber husband’s pro- 
tection on account of ill-usage, for recovery, among 
other property, of certain securities belonging to her 
which had got into the husband^s possession, and* tbe 
detention of which h^ justified on the ground that he 
had purchased them from her, and on their endori^- 
ment and delivery to him had paid the full value for 
them, the correct principle as to the onui^ of the 
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ONTTS PROBA15iri)I-^oft^fw«6a 

21. HUSBAND AND WlF^contimed^ 

Stiit Iby wife to recover jprooerty ftom 
ImBb&nd-^eonfimed, *• 

proof is that, although the wife may have failed to 
establish affirmatively the precise case alleged by her, 
her husband, having admitted the receipt of the s'^cu- 
rities from her, was bound to show something more 
than mere endorsement and delivery, that the rela- 
tion of the parties bemg what it was, it lay upon him 
to prove that the transactions which he set up were 
dona fide sales and purchases, and that he actually 
gave full value for what he received from her; and 
where it was proved that the wife had the securities 
while under her husband’s protection, and some had 
passed from her to him and others to his creditors, 
and that the wife left her husband’s house in destitu- 
tion, the pioof adduced by the husband as to the sale 
for full consideration to him must be full and clear, 
and such as to satisfy a Court of Justice that the 
transactions were conducted fairly and properly, and 
with a due regard to the rights and interests of the 
wife. Where it was in proof that a portion of the 
immoveable property of the w^te had p-%ssed to a 
bond fide purchaser under conveyances executed by 
wife to her husband or to such purchaser, the 
"burden of proof in a suit by her to recover the pro- 
perty IS upon her, as she seeks to be relieved from the 
effiect of her own conveyances, the execution of which 
she does not dispute, against one who, if not an abso- 
lute stranger, stands in no fiduciary relation to her 
BirznooE Ruheem -v, Shumsoonnissa Beq-um, Jtt- 
Bosb Shxjmsoonitissa Bbotm 
[8 W. R., p. C,, 3 : 11 Moore’s L A., 551 

S C. in High Court. Btjzztjl Rtthim Shttm- 
SHBROOKNISSA BeGUM, MIRTUNJOY BoSE D. ShITM- 
SHEBOOKNISSA BeGUM. JuBOON-AUTH BoSE V 

SnuMSHEROONNissA Begitm; , W, R., P, B.5 60 

162, Suit by wife for property 

after divorce. — Mahomedan ktw — In a suit by a 
l^Iahomedan lady against her husband after divorce 
for recovery of property belonging to her which her 
husband held befoie the divorce, the possession of 
the husband being the possession of the wife, the 
onus lies on the husband to prove his right to the 
pioperty ; till that was done the presumption was that 
the pioperty so held by the husband was held by him 
on behalf of the wife. Abbooe Ali alias Shoageea 

HtraEtTMNisiBA . . .9 W. R., 153 

163 , Suit for possession of pro- 

perty of wbicli husband and wife have 
been tenants . — SaHre of possession — In a suit 
to recover certain property on the allegation that 
plaintiff’s father had obtained it in gift from his wife 
i , and that it had been in tha*possession of father 
and son moie than thiriy years, defendant having 
had Ins name recorded in the Collectorate as heir to 
Jb,,—r.Reldf with reference to the fact that there 
had been a tenancy of husband and wife together, 
that it was incumbent on plaiUtilB to prove that his 
possession waff possession •on his own account, and 
Hot that of an agent, Vbiaet AU Khan v Azmxtn 

[11 W. R., 513 


> omis TBOBAlSmi-^conf^med. 

I 22. INTERVENOESf 

164. feuit for rent . — Froof of 

receipt and enjoyment of rent** — In a suit for rent 
under a kahuhat, if a third party intervenes and 
supports the defendant’s case that the rents hapve 
bSjm paid, not to the plaintiff, hut to the inteiveno?, 
the onus of proving^ such* previous receipt and 
enjoyment is altogether on th^intervenor,* aind until 
his mtervention is disposed of, the plaintiff need not 

! provS his title or the kahuhat. ItAia: BHtJBoea 
I Singh «. Jewa Mahatooi? , 31 W. B„ 319 

i Radha Kishobb Talookdab tj. Gobvcb: Chun- 
I DEE Roy . . . 11 W. R., 366 

165, " ' - Suit agmnst 

person holding under decree under s, Act X of 
1859 — The onus of proving title was on a plaintiff 
seeking to oust a person formally declaredly a decree 
under section 77, Act X of 1859, to be in enjoyment 
of the rent of disputed lan& and consequently in 

I possession. Rungo Monee IlpssEB v Unnopoobna 
Debia TW. B.,149 

168, — - Sum to get 

Ttd of decision in favour of inter oenor . — In older to 
get nd of the effect of a Collector’s decision in 
• favour of an intervenor under section 77, Act X o^ 

I 1859, the party entitled must bring a smt to establish 
I ms title,^tbeing;not enough for him merely to estab- 
lish a vague allegation of dispossession and th^w 
it upon the defendant to prove title. MOhesstte 
Mookbbjee «. Kabeb Doss Kookerj:P 

[U W, 

167. Suit after sue* 

cessful intervention under s 77, Act X of 1859. 
— Plaintiffs’ suit f 01 rent against the lyots of certain 
land alleged to belong to a mouzah (Baboolee) 
wbich they had bought at an auction sale having 
been dismissed m consequence of defendant’s inter- 
vention, under section 77, Act X of 1859, they 
bi ought an action against her to recover possession, 
Tlfe defence was that the land in dispute did not 
belong to plaintiff’s mouzah, hut to defendant’s 
mouzah, Gyrutpore JSeld that the plaintiffs were 
hound to prove their own case, and to show that the 
land belonged to their purchased estate (Baboolee). 
In this case, however, both parties had consented to 
have the case decided on the question whether 
mouzah Gyrutpore was or was not in existence, and 
the defen^nt could not therefore make out a new 
case in special appeal. Hoondtjb Bibee r Honoo- 
manPebshad . . . U1«r.R.,277 

168. . Smt after inter* * 

mention under s 77, Act X of 1859. — Might to rent. 
— Where a suit by the purchaser of an allegec[lakhi- 
raj tenure for rent from his under-tenant was 

, thrown out by the intervention of the superior land- 
lord, under section 77, Act X of 1859, — Meld that 
aU the plaintiff had to do in a regular suit brought 
by him m consequence, was to prove that he was en- 
titled to the rent from the under-tenant. It was not 
'•necessary for him *to prove that his land was ybM 
lakhu-ai. Eaj Chundbb Ghosb o, Joy Ohttndbb 
Butt 12W.B.,197 

• 6 a a 
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ONUS PROBAKIXy-cowWiMWfJ, 

. 2Sr iStTEEVENOES— C0»W««8<I. 

S'ttlt iov^'X^nt—contimed. 

X69. — — Qml Procedure 

s. 73, — Where the plaintiff sued to recov^' 
possession of certain pioperty which he allegei^J^e 
had purchased from an^ proved his purchase> 
and JS i^the mother of -ff., intervened and contended 
that ^the property was her own and purchased for 
herself and n<ft on behalf of Sf — JSCeld, the*K)nus 
was on P. to prove the title Jag-g-adananb 
Misses «. Hamid Easitl . 8 B. Xi. K.^ 182, note 

S. C. JxraooDANDHD Missee. V, Hamid Rdssood 

[10 W. R., 52 

170. --T In a suit upon 

a registered hobala for possession of certain pro- 
perty the appellant intervened alleging a prior pur- 
chase by him from the plaintiffs* vendor, and was 
made a defendant Oi?^' the plaintiffs having proved 
their title against the original defendants, the lower 
Courts held that the dnus was on the appellant, who 
was not shown to be actually in possession, to prove 
his alleg£:tion Keld that the lower Courts were 
right m soholdmg Jaggadanand Misser v Bmnxd 
Masulf 8 B. L B , 182j note 10 W* It ^ 52, ap- 
proved and followed. Badnia Kundtt Duboxe u, ^ 
Adiztjnda Pukda . . , 7 C. Ii. R., 560^ 

171. Proof of title, 

— A plaintiff who sues by right of inheritance for 
the recovery^ of lands in the possession, not illegal 
or forcible, of defendants, to the rents whereof it 
was held in a previous suit, in which ho intervened, 
that he had not been m the actual enjoyment, is 
bound to prove as well his title to the estate, as his 
hneal descent from, or i elation in such degree of 
contiguity as would entitle him to part succession 
to, the origmal acquirer thereof. Chytujt Ms tee 
t? Litkhbe Chden PATifAiE; . 8 W. R., 268 

172. Suit for kaBuliat.— 

of 1859, s 77,—Intervenor — In a suit to obtain 
a kabuhat, the defendant admitted the plaintiff* s 
title. A third party intervened (under section 77, 
Act X of 1859) alleging that he was in actual receipt 
and enjoyment of the rent Meld that the onus 
was on the intervenor to prove that he was^ hondfide 
in actual receipt and enjoyment of the rent, and not 
on the plaintiff to piove his possession. BahabUDla 
«. Majan . . , 3 B. Ii. R., Ap., 61 

Kishen ChitSdee Doss v Bfeateb Shbieh 

. [2W.R, AetX,36 

X73, fQj* declaration of 

right. — Smi for usvfruot of property, — Unsuccess- 
ful intervention, — The mortgage of certain pioperty 
having been purchased by S he sold it to G- who - 
foreclosed, got a decree for poss€ssion,'and sold it to 
W, WJs mtervention having failed m a suit for 
arrears of rent by a party setting up a title inter- 
mediate between him and the ryot, on the ground of 
amiras pottah obtained from the mortgagor suhse-*^ 
quently to the mortgage, he (W,) sued to have his 
right declared to Hie rents payable by the ryot. 


^ONtrS PBOBANDI-conhnued, . 

22. INTERVENORS — continued. 

Suit for ^declaration of xi^lat—conhmed 

JBeld that it was not only not necessary for the 
plaintiff to prove possession, hut the very ground he 
tool^^s was want of possession, his cause of action 
being that he was prevented from enjoying the usu- 
fruct Meld^ also, that it was for the defendant to 
show that the incumbrance did not injure the out- 
turn of the property. Gobind Chdndeb Baneejee 
®. Wise . . . . . 12W. R.,19 

23. LANDLORD AND TENANT. 

174 . — Allegation that lands are 

held under different title.— -Where a ryot holds 
lands of considerable extent under a zemindar, and 
alleges that one or two plots occupied by him are held 
under a different title, the onus is on him to prove 
his allegation. Ram Coomab Rox v, Bbjox Gobikd 
Bdead 7 W. B., 635 

175 . — JLllegation of independent 

title.— to confirm title — In a suit by the lessee 
of the purchaser of the rights and interests of 
first defendant to obtain possession of some porti^r 
of land alleged to fall within the share of the zemin- 
dar! so purchased, defendants contended that the 
plots which were the subject of suit, although fall- 
ing withmj the ambit of the zemmdan, did not in 
fact form a portion of it, but were lakhiraj lands 
belonging to themselves by a title independent of 
the title to the zemmdan. The evidence showed 
the piincipftl defendant to have been in receipt of 
the rents and profits of the land in suit, as well as 
of his share of the zemindari. Meld that the onus 
lay upon the defendants to show the alleged inde* 
pendent title; failing to do so, the prtmd facie title 
made out by the plaintiff ought to prevail. Skum- 
DAN Adi V, Mdthooenath Duty . 14 W, R., 226 

170 . Rival teuauts.— 

tion of tenancy, — In a suit between two rival tenants 
claiming to hold under the same landlord, wheie one 
of them admitted the tenancy of the othei, hut 
pleaded resignation by him of his tenancy and a 
lease to himself, the onus of proof was held to rest 
upon him who made the allegation. ICishen Chxtn- 
DEB Shaha V, Hookoom Chand Shaeca 

[W. R., 1864, 47 

177 . AUegatiou of particular 

tenure. — Proof of title, — The onus in a suit in 
which the plaintiff seeks to obtain a declaration that 
the defendants held a tenure under him lies on the 
plaintiff, who must prove strictly the title under 
which he seeks that ucclaration. Roxes Modlah 'o, 
Mddhoosoodfn Mtjndxtl . 9 W, R,, 164 

178. — — — - Mon-iransfer- 

able tenure, — Whe3>s a plaintiff sets up a case of an 
exceptional nim-ousut-ho\^ala, alleging it to he not 
transferable, the plaintiff should he called on to 
prove the allegation, before a defendant an posses- 
sion, under an order of a Revenue Court, can be 
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OmiB ’PnO'BA’Nm^contimed. 

23. LAHBLORD AISTD TENANT- 
Allegation of particular t^nwi^--conftnued. 
called on to prove title. Htjeeo Sookueet Debia 
f?. Akebna BEGirai: . 1 Ind. Jur.^ 3N. S., 188 

[5 W. K., Act 72 

X79. — — Smi for fos* 

session under mokurrarz lease — In a suit to recover 
possession of land nnder a moknrnian lease granted 
to plaintiff ‘by the zemindar (defendant who admitted 
its validity) from the other defendant who had been 
in possession twenty years, and who also claimed a 
moknrrari interest , — Seld that the onus lay with 
the substantive defendant to show that his lease was 
moknrrari. Eug-hookath Dobett v. Ptjeesh Eam 
Mahata 10 W. B., 9 

ISO. — Khadinn ten^ \ 

ure , — Where persons have long held as khadims 
under the superior holders or managers of endowed 
property, and claim to hold a permanent khadimi 
tenure from which they are not liable to be ejected i 
except for misconduct, the onusyrohandz % on them, i 
Chakb Meak V, Khokdkae Ashbutobbah i 

[6 W. B., 89 I 

IQl, . . . . . . I — AllegaUon that j 

lands are sir, — Sale tn execution of decree, — Where i 
a person whose pioprietary rights in a mehal have 
been sold in execution of a deciee, alleges that land 
held by him at the time of such sale was held as sir, 
the burden of proof lies on him, Haei Das v, 
Ghanshak Naeain . I. L. B., 6 All., 286 

1S2. - — — Suit for posses^ 

sion of ayma land, — Identification hy plaintiff — 
Where a plaintiff establishes a prima facie case of 
the identity of ayma land which he claims through 
his ancestor, who had been allowed by the Collector 
to retain it, it will rest with defendant to prove that 
the land is his own, or that it is not the ayma land 
which the plaintiff^s ancestor once held. Molba 
A 3i>oaE Ettb V, Hueeyhtjb Mookeejbb 

[1 Ind. Jur., U. S., 50 

183^ 1 Gforahundt ten- 

ure, — Transferability, Froof of , — The onns hes on a 
plaintiff claiming in virtue of a purchase of the ten- 
ure from a. former holder to he entitled to possession 
of gorabundi lands, to prove that such lands are 
transferable. CHUTTEBBHxrjBHAEi:! v Janki Peo- 
SAtn> Singh . . . . 4 0. L. B., 298 

X 84 .^ KHoii tenure^ 

Froof of — Suit for rent, — In a suit by a kabuliat- 
dar khot for rent from cultivators holding land m a 
khoti village, the onus does no4 He on the plaintiff 
to prove the land to be khoti; but the holder of 
land in a khoti estate must prove that he is exempted 
from paying rent according to the custom of the 
Country. Mukammab Yabottb h, Muhammad 
I sMAiD . , . . ** • 9 Bom., 278 

185, Suit for mlue of 

trees cut by tenant ---Ilature of tenure — There is no 
presumption that orchard lands in Behar are held on 


03NIIS FnOBAWDl—Bbn^nued^ 

23. LANDLOED AND TENANT-So»25ifs«ef2. 
Aliegation of particular tenure — conh^tuedl 

a hhaoh tenure, there being many instances of 
orchards there held on a nnkdi tenure. The onus 
of jpnroving the special nature of the tenure is on thfe 
zemindar smug for tU^ valn<i of trees cut down, and 
not oh the tenant-dj^efendant, Doomun SiNGH «. 
SooKUN Laud . . . .^2 W. B., 12 

186. ^ Orchard land, 

— Possession of planter of trees — Although generally 
it may he taken that land whereon an orchard is 
planted belongs to the zemindar, and has been 
gianted to a strangei to plant trees theieon, m i\hich 
case it reverts to the /emmdar after the tiees have 
disappeared and the land has hecome aiable, yet 
when it is asserted that the land belongs to the 
planter of the orchard, h^ng been acquired by pur- 
chase, it is for the zemmtar to prove that the 
land belongs to him and was^given for plantation , 
and in the absence of such proof the holder or occupant 
may rely on his long possession. Dhttneb Eam n, 
Amanut Hossein . . 2 Agra, Ft. II, 161 

187. Suit by landlord for pos- 

^ session of land in bis estate. — Fight to pQsses,^^ 

“Vpien a landlord sues for possession of land 
withm his estatei*the onus is on him to prove that he is 
entitled to that possession. GuDADETtrE BANBEarES 
o. Eantb Dekhooeia . . .8 W. B., 191 

188. Suit by talookdar pur- 

chaser at sale. — dispossession and disputed title, 
—A talookdar who had purchased at an execution sale 
the under-tenure of one of his tenants, sued him to 
obtain possession of the land contained in the pur- 
chased holding, of some of which he said’’ he had 
been dispossessed, and in regard to the remainder of 
which his title was disputed Meld that the deputa- 
tion of an Ameen was impioper, and that the onns 
lay on the plaintiff to prove his case Shustbe 
Eam Paul v, Nobo Kant Eoy Chowbhex 

[14 W. B., 190 

180 , Lease of laud of particular 

nature. — Proof that it oame under that designa- 
tion, — Where a landlord leased out some land, to a 
. tenant, reserving to himself only such portion of it 
i as fell under the definition of nila zamin, — Meld that 
it was for the landlord, in a suit for the possession 
of such nila zamin, to brmg evidence to prove what 
portion of the land leased out was nila , and that m 
the absence of such evidence, tlie whole land must 
be taken as having been leased out to the tenant. 
Reidx u. Bama Soondxibeb Dossee 

[25W.B.,398 

** 100 ^ Suit for possession.— DeV 

puie as to ground and nature of possession.^’lrx a suit 
for possession of a portion of land on the allegation 
that it had belonged to plaintiff asJiis ancestral pro- 
-^perty np to the date of his being ousted, whem^the 
defendant, admittmg the alleged possession, contend- 
ed that it had been not that of an owner, but only 
j pefmissive possession as that of a tenant,-^Bh^ 
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ONirS 

23'lANpLOED AND TENAOT-coMfo'imed:. 

Siiit for possession— CO 
that the burden of proof lay on the defendant. 
BbiSTTTB CHTTBN SeJN v* TRAHBB BAM SbiN J 
^ ^ [15 W. Er«32 

If 

101 , *^ f Sxiit to recover sBare of 

holding afte** sale in execution of decree for 
rent.— Proof of status tenant anA recognition of 
division of tenure.-^Xn a suit to recover a share of 
a holding, the whole of which had been sold in exe- 
cution of a decree for arrears of rent, the plaintiff, 
who claimed to hold a divided portion of the tenui’e, 
was held bound to prove either that such division had 
been recognised and ratified hy the zemindar or that 
the latter received rent from him, ^.e., he would have 
to prove hfs status as tenanji in respect of the share in 
question, HtrantrE Stoh ©. Ooma Koobb 

^ [16W,B.,e3 

« 

102 , — Exercise of right inci- 

dental te. tenure. — Ohjeotion to right, — When a 
party objects to tbe exercise by another of an ordi- 
nary le^ right incidental to his tenure, it is for the 
objecting party to give some primd facie evidence as ' 
to the grounds on which that ohjection is founded. 
OYAEA^i MnN'DTTi/ V. Otaeam I^ai^ ^ 

[J,Ind. Jur., O. S., 22 : Marsh., 28 : 1 Hay, 85 

Igp. — — ItigM of ocou-‘ 

pancyn-^l^ermanent cultivators, — Suit for ejectment, 
— The defendants' ancestors were the only culti- 
vating tenants of the lands of a certain temple 
from the year 1829, and in a suit hi ought by the 
temple trustees against one of the defendants in 
1858 it was found that the occupancy of the defend- 
ants' ancestors dated hack at least to 1806. In 1833 
the defendants' ancestoi was recognised by the Col- 
lector, who then managed the temple, as an here- 
ditary ryot In the paimaish account of 1^27 
defendants' ancestor was described as a cultivating 
parakudi ulavadai," a term which does not neces- 
sarily imply a right of occupancy. Seld^ in a suit hy 
the trustee of the tem^^le to eject the defendants after 
notice to quit, that the burden of proving that a 
right of occupancy was not an incident of defend- 
ants' tenure lay on the plaintiff. EiBiSBiTASAMi 
PlltLAi V, Vaeadaeaja Ayyang^ab 

[I.Ii.B.,5Maa.,34:5 

r 

194. — Might of tenant 

to dig a tank on his land — In a suit by a zemindar 
alleging that the defendant, his tenant, had dug a 
tank on his land, and thereby done him damage by 
converting the land from ita original state, and the 
conversion is admitted by the defendant, but his„^ 
defence is that he had a right to convert it, the onus is 
on the defendant to sho%v his right to dig the tank. 
In the absence of clear pi oof of the nature of his 
tenure, he shouldrat least show that the digging the 
tank IS a fair and reasonable use'of the land, and on^ 
which will not be to the detriment of the zemindar, 
Tabisti Chaban Bose r. Debnabayan Mistbi ^ 

[8 B.I 4 . E„ Ap.^08 


OHtrS PBOBAHBI-con^iTiMed. 

23^ LANDLORD AND TENANT— 

105, !! Proof of Bemindari rlgbits, 

- — Might to garden planted with trees,'— Tho, owner 
of a hagh in an estate m which he is not possessed 
of ttny zemindan rights must, if he claim a higher 
right than that ordinarily possessed by a tenant 
planter or the successor of such a planter, produce 
evidence in support of his claim • hut when the hagh 
has been admittedly planted hy a zemindar and has 
been, on the sale of his zemindan rights, reserved by 
bim, it is incumbent on tbe purchaser to prove that 
by the reservation the vendor reserved only the 
interest which a tenant-planter would have possessed 
in the hagh. Abi Bbbsh v, Muditn Gobal 

[3 Agra, 869 

190, Suit for assessment of 

lands accreted to zimma tenure.— Meg, 
Vm of ms, s, 6X,^Meng, Meg, XI of 
suit for the assessment of lands accreted to a zimma 
tenure must be tried upon section 51, Regulation 
VIII of 1793, the burden being on the plaintiff to 
prove tha^ the tenfire is liable to the assessment 
sought; and the provisions of that law are not affect- 
ed by Regulation XI of 1825, as regards the mo^' 
in which, the condition on which, and the burden of 
proof with which, the zemindar may proceed to 
assess. Panioty r# JTjeaxrr Chbnbeb Durr 

[0 WT. B., 379 

Upholding, on review, Chbkbbb Dtrrr 

V , Panioty 8 W. B., 427 

197. — ^ ^ Acknowledgment of ten- 
ancy. — Suit for Jcahuliat , — In a suit before the 
Collector for a kabuliat, on the ground that the 
defendant had occupied and cultivated certain lands 
of the plaintiff, the defendant pleaded that he was 
copaicener with the plaintiff of the laud, hut he 
admitted that he had given a kabuhat for some 
of the lands he occupied. Meld that since hy giving 
the kabuhat the defendant had acknowledged the 
plaintiff to ho his landlord, the onus of proving the 
plea was upon the defendant. JuadOBUNBOO Mo- 
zooMBAB V, Gooboopbbsabb Roy . MarsR., 54 

Gooboo Pebsab Roy v, jTJOOOBxrNBOo Mozoom- 
BAB . W. B., E. B., 15 : 1 Hay, 228 

198. — — Suit by ryot fbr pottab at 

fair and equitable rates. — The proprietors of a 
certain holding having refused the terms of the Gov- 
ernment, a farming settlement was made with the pre- 
sent defendant, who undertook to confirm and ratify 
all amulnamahs granted hy the zemindars while the 
settlement proceedings had been pending Plaintiff 
being a ryot without a right of occupancy, hut one 
who had got an ami>*namah, sued for a pottah at the 
rate fixed hy the amulnamafe. Meld that the amul- 
namah formed the basis of a sp(?cial contract between 
the parties, and took their case out of the purview 
of the sections'fi aij^ 8 of the Rent Law; and that 
by the terms of the amulnamah the defendant was 
hound to give plaintiff a pottah on fair and equitable 
rates (“upajukta"), which were to depend on the 
rates which he himself obtained from Government. 
Meld that the onus of proving that the rate which 
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QiNTJS PROBAiroi— ^ 

Sa. LANDLORD AHD TEN^NT--(Jo««mwfi<i. 

Suit by ryot for pottab at fair and e<gtuit- 

, able rates — conttnued, 

be claimed was fair and equitable was upon, tbe 
plaintiff. EiSHBisr Pbeshad Sinoh v Mohuit 
S iNOH • . . . , 16 W. B., 420 

109, Sxiit for Tent^—JFasie and 

lahhiraj land - — In a suit for rent, when the ryot 
pleads that part of the land is waste and lakhiraj, the 
onus IS on the landlord to prove that such land has 
paid rent to him in previous years. Motee Laeii 
AD tJGK V, Jtjdooptjttee Doss 

[2 W. B., Act X, 44 

Gtjstakx Kazi u. Haeihae Mookeejeb 
[B. B., Sup. VoL, 15 : W, B., F. B., 115 

Marsh., 527 

Hietoom-jot Chuokeebutty V. Btteoua Kant 
Roy . • . , 3 W. B., Act X, 18 

BISSESSTJE CHtrOKBEBTJTTY t?. WOOMA ChttBN 

Roy , . . . 7W. E.,44 

200. — — Plea of fay^ 

meni.’^Xn a suit for rent if the tenant pleads pay- 
ment the onm •prohandi is on him. Ptjebeao I/Alb 
«, Bam Jewan Labl , . , 1 W. B., 264 

Kookjo Bbhaey Baheejee u, B/OY Mothooea- 
NATH Chowuhey , , 1 W. R., 165 

201. - — • " IntermnoT. — 

Plea of paymeni.-^lia a suit for rent where defend- 
ant denies the relationship of laijdloid ^d tenant as 
subsisting between liimself and the plaintiff, and 
states that he paid his rent to an inter venoi, it is not 
enough that the intervention is set aside, it still 
remains for the Court to investigate the question 
whether the defendant is a ryot of the plaintiff. 
jA<3mEDBE u. Badha kishoeb . 13 W. B., 259 

202 . — - — — PJoiction of ten* 

ani by title supenor to -Where a tenant is sued 

for rent he can set up eviction by title paramount to 
that of his lessor as an answer, and if evicted from 
part of the land an apportionment of the rent may 
take place. The onus is on the lessor who claims to 
be entitled to an apportionment to show wbat is the 
fair rateTof the lands-ont of which the tenant was not 
evicted. Gopanunu Jha n. Labea Gobinu Pee- 
SHAB 12 W. B., 109 

203. - — — Snit under spe- 

cial arrangement — In a suit for rent alleged to be 
due under a particular arrangement, the existence of 
which is repudiated by defendant, it is for plaintiff to 
prove the arrangement. Shtx^bhoo Gebb Gossain 
t?. Bam Iewan BaxiXiii . • 8 B., 509 

204. ^ — Pent of mhole 

iemre — Bmt by shareholder^'^ln a suit for rent by 
a shareholder where the defendant contends that he is 
not bound to pay otherwise than by entirety to the 
person entitled to the w£ole rent the onus is on the 
plaintiff to show that he is entitled to sue for a frac- 
tional portion. Laettn u. Hembaj SiNas 

[20 W. B., 76 
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23 LAhIDLORD AKD TEKAOT-;eo»^l^Zl^^edL 

Suit for ventr-’Gontinued, 

205. JSeidence.-^ 

^lea of payment — In a suit by a landlord against his 
tell,nt for arrears of lent due for a portion of the 
year 1283 (1876), the defendant pleaded payment and 
called as lus witness the plamtiff^s agent, who ad- 
mitted the receipt of certain payr^nts from the 
defendant's under-tenants during the time for which 
the an ears were demanded; but swore that they were 
payments made in respect of airears due on account 
of previous years. The lower Appellate Court, re- 
versing the decree of the Court of first instance, gave 
the defendant credit for the payments so admitted. 
Held that the lower Appellate Court was^rong; that 
the defendant having pleaded payment was bound to 
prove that the admitted payments were ii? respect of 
that portion of the year 1283 for which the arrears 
were claimed. Section 12 ofthe Bent Law applies to 
receipts given diiectly by thejandlord to the tenant, 
and not to receipts given to third persons. Syeettn 
n. BfTjDUEE SoHAY . . I, Ii, R., 7 682 

206. Proof of deter- 

mination of tenancy, — Peng, Act VllI of 1869, s, 
20 — The defendant held under a lease from th» 
plaintiff>which expired in 1867, when he gave up pos- 
session withont'*any notice. In a suit subsequently 
brought against him for arrears of rent of BB67, 
1868, and 1869, — Held that the onus was on the 
plaintiff to prove that the defendant h<!ld on afi^r the 
term of the lease had expired. Wo written notice of 
rebnquishment was necessary. Section 20, Bengal 
Act VIII of 1869, did not apply. Tilak Patay 
Mahabie Panbay 

[7 B. Ii. B,, Ap., 11 : 15 W* B., 454 

207. Suit for arrears of reut. — 

Proof of rate of rent — In a suit to recover arreais 
of rent from the defendants who, as ticcadars of the 
l^aintiff's share in a certain mouzah, had been in pos- 
session fiom 1262 to 1281, without having paid any 
rent, the plaintiff who claimed a bhowli rent at the 
rate of 9 annas of the crop, proved that in the 
mouzah in question the ryots paid rent at that rate. 
Held that, under the particular ciicumstances, the 
onus was on the defendants who alleged that the pro- 
per rate was 8 annas to prove their allegation, Lo- 
CHtTN CHOWDHEY 1?. AnTTP SiNGH 

p C. Ii. B.^ 426 

208. — Alleged posses- 

sions of portions only of land-^lia a suit to recover 
arrears of rent tinder a kabuliat the defendant who hap 
paid rent for upwards of four or five years pleaded 
that he had obtained possession of portions only of the 
lands demised. Hefd (reversing the decision of 
Fiebb, that the onus was upon the defendant, 
BANYitABHOB MoOKEEJBE U SEIDHITE DbB GhXJT- 

TUOK lOaii.B.,555 

209. ^ Suit for ejectment and fot 

arreaifs of rent . — Disputed rate of rent —In n. 
suit for arieais of rent, and for ejectment in ebnse- 
({Uence of non-payment, where defendant challenged 
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Oisrus PECpA±D5-i.0Bijtt„sd. 

^ SS.'LANDLORD AND TENANT-eonfced. 

S&lt for ejectineat and for arrears of 

mut-^conimned, 

to mte claimed as well as plamtirs right to sue 
alon&^^eld that the onus to on plaintiff to pf^ve 
Jus claim to the rate o? rent sued for and to, show 
that he^was sole proprietor. Ashbtts' u. Bam Ki- 
SHElsrOHOSE . a3-W.B.,^89 

210. — - Suiffor ejeetment. — Ground 

for retmmng possession, Proo/o/.— In a suit for 
ejectment by landlord against tenant after proof of 
due service of notice, the onus is on the tenant to 
show any ground for retaining possession. Nttbo 
CooMAB G-hosb u. Oozib Shikdae 

[23 W. E., 238 

211. 


, „ T" — Nature of ien-^ 

ejectment valued 

under rolOO, the defendants, who were sued as vearlv 
tenants, replied that ''their tenure was a muasi 
gujasta tenure, and in proof of their allegation ad- 
was not displaced hy the plain- 
ts. The lower Courts considered that defendant’s 
aUegation was well founded. Seld that theie being 
e-vidence of the defendants allegation, the pblnhff o^ 
having failed to make out a ^Tzvaid case, weie 
not entitled to a decree for ejectmeijt Br/i Nath 
Sai^OO 11. Eambohb Eoy . . 7 0, L. E., 369 


SIB. 


, Y~. I land- 

lord to eject tenant on eseptrahon of tenancy—. 

mere a landlord sues to eject a ryot on the ground 
of Ins tenancy having expiied, the tenant is not 
cam upon to state the character of his tenancy 
until the plamtifE has given pn.m& facte proof that 
It IS of ar terminable character and that it has ter- 
^ated. A sued to eject B , on the ground that a 
temporary settlement effected with him had cipiied 
A set up a gujasta title to the land. The lower 
Conrte disbelieved plamtifE, hut called on B. to sup- 
port the titie he had set up, and he faihng to do so 
gave A. a decree Beld that A ’s suit should have 
teen temissed when it was found that the evidence 
te put forward wm unworthy of ciedit BtrBiEB 
Ahbbb ®. Nishan SiHan . . 3 C. L, B„ 209 


21^. 


< ij „ “ Suit to eject 

tenant /holding over after expiry of lease^^lnh mit 
to eject a tenant holding over after the expiry of a 
pottaii wjiich wafl merely for a number of years the 
mus IS on the landlord to show that the tenure' was 
iuch that the express limit of yeai-s may be fairly 
ippiied to tue possession and construed to ffive tbe 
Ight of re-entry. Bor Odyib Naeaih SnraH ® 
jBHiTEmsr Boy . . 4 -W. E., Act X, 1 

Sheeb Dyax Patobet v. Dwabkanath Sookto 
[2 W. B, Act X, 54 

214. 


Oisrys PEOBAHDl-c0B<f««eA 

23 LANDLOED AND TENANT-coafoWrf, 
Suit for egectment — continued, 

a right of fuither oecupanoy, it is for him to prove 
that right. Pupdomonee Dossia ®. Jhoiaa Paeiy 

[7 W. E., 283 


215. 


■r> , - ' - ^gecimmtr-^ 

Jxigfit of occupancy a suit by a zemindar 
against a ryot for recovery of possession of land, of 
which the plaintiff alleged he had granted the de- 
tendant a lease and taken a kabnhat, and that the 
lease had expired, the defence was that the defendant 
did not hold under any lease from the plaintiff, that 
the kahuliat was not genuine, and that the defendant 
acquired a right of occupancy. 
Meld, the onus wms on the plaintiff to prove the 
kabnhat, and not on the defendant to prove that he 
had acquired a right of occupancy. Therefore, where 
the plaintiff failed to piove the kahuliat, the suit 
was ji^Jd to be rightly dismissed though the defend- 
ant tailed to show any light of occupancy, Wati- 
LAH AELBIIiS!?. GolAIMUGoUS 

[10 B. L. E., Ap., 82 ! 19 W. E,, 215 

216. 


j. “T Refusal to ow^ 

after notice— In a. suit by a zemindar to obtain khas 
possession of land within his estate, if a defendant 
13 a middleman the taght of plaintiff follows as a 
matter of course, unleC defendant can make out his 
claim to exclude the zemindar, hut if defendant is a 
ryot, plaintiff must show some cause of action bevond 
the bale circumstance of defendant's refusal to ouit 

^ He must show 

that the ryot is of a class hahla to eviction. Lama 
JoyiTATH Saheb Deo v* Lutchttn Cheistian 

[le W. E., 158 

See Sen d. Dtjeg-aeeasae Tewaei 

[2 B. L. E., P. O., m : 12 W. E., P. C., 6 
12 Moore’s I. A., 286 


217. 


Suit under Act 


’ titil — Hight of occu^ 

ancy -"Where a.^tenaut holding under a terminable I 
jase which does not provide for fe-entry makes no 
[legation of previous possession, and there is no ad- 
ussion of it on the other side, the tenant is hound to 
a out at tpe expiration of his term ; and if he claims 


T V unaer jLct 

^ f ^ under clause 5, 

section 23, Act X of 1859, the question of illegal 
ejectment was the only question for ad3udication. The 
onus in such a case was upon the plaintiff, Asqite 
t; Goeuok Chtjjtdee Chowehey . 8 W, E., 383 

'~T possession by 

tesi&nt—Apropriaitonoferops hy another tenant. 

in a suit to recover possession where a plaintiff had 
held over the term of his lease and raised a crop 
which was appropriated hy defendant (an adjacent 
tenant), on the ground that the disputed land was 
his alluTuon,— -SeW that the onus lay upon the 
zemindar) to show that the 

ionln^^iv e-? was removed from the 

contiol of the owner of the estate hy circumstances 

tenant, Hema Pakjdey x, Gejaphee Roy 

, [24 W, E, 108 


219. 


24. LEGITIMACr. 


nf X .j 7 legitiinasy.~l?s*e^ 

oj Heirship depending upon illegitimacy of defend* 
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OHUS PBOBANDI— 

24. m<^nmAG'X^eoniinued>. -> 
Proof of legitimacy— n 

ant — Suit for possesnon — The pkiniiffs m a suit to 
eject the defendant from land of which he was m 
actual possession having to prove not only their re- 
lationship (which was not disputed), hut their heir- 
ship, which depended upon the illegitimacy of the 
defendant, were held hound to give sufdcient general 
evidence in support of their case, to throw upon de- 
fendant the onus of proving his legitimacy. Ma- 
homed Goue Aiii Khah V AsHEurrooEissA 

[2 W. R., P. C., 13: 9 Moore’s I. A., 492 
Mahomed Goxte Ali Khah v Ahmed Khan 
[2 W. B., P. C., 13: 9 Moore’s I. A., 604 

25- LIMITATION AND ADVERSE 
POSSESSION. 

220. — — — — Plea of limitation.— When 
a defendant pleads limitation, the ontii proiandi is 
on the plaintiff. Beojendeo Coomab Roy Chow- 
DHEY c. Radha Gobindo Shaij . 1 “Vf. R,, 236 

CoDDBOTOE or Rtjngpoeb V. Peoshnno Coomae 
% Tagoee . . , . 6 W. B., 115 

Pandxteang Gotind n. Balebishna Habi 

[6 Bom., A. C., 125 
KtJMODA Dassee u. Azmde Ali . 7 W. B., 13 
Noboeishobb Dey u. Ramkishen 

[9 W. B., 131 

Bhidoo MiTNDxrD c. Moteb Ladd Ghosb Mxtnddd 
^ [9 W - 251 
Gossain Doss Koondoo t?. Siboo Koomabbb 
Dbbia . 12 B. Ii. B., 219 : 19 W. B., 192 

Ghogoodee «. Mtjzhob Hossein 

[24W.B.,389 

22L Limitation.— for pos- 

session, — Dispossession , — Cause of action — In a suit 
between two zemindars, the appellant sought to dis- 
turb the admitted possession for about eleven years of 
the defendant. The defendant insisted on a posses- 
sion of much longer duration as a statutory bar to 
the suit. Meld that the onus was on the appellant 
to prove that the cause of action accrued to him on a 
dispossession within twelve years hefoie suit, and that 
he, or some other person through whom he claims, 
was in possession dunng that period Miteastte 
SiNCi-H V. Nxtnd Lode Singh . 1 W. B., P, C., 61 

S. 0, NirBASiJB Singh i?. Nttnd Ladd Singh 

[8 Moore’s L A., 199 

' SiDHEE Nttzeeb Adi Khan t?. Woomesh Chttne 
DEE Mtoee ... 2 W* B., 75 

Mahomed Bossexn SHBrnrooNisaA Khanttm 

[2 W, B., 89 

KBpAENArn AojIaejee t?, Beuo-wan Chttndee 
JS tTNDEE . , . ^ . 2 W, R., 153 

Gooboodq^s Roy HuBONArH Roy 

t2 W. B., 246 

Jhgodijmba Ohowdheain 17. Ram Chundee Deo 

[6 W, E., 327 


OlimS PBOBAIOII — cQ^timea^ 

26. LIMITATION AND ADYERSl FOSSES- 
SION— » 

Limitation — continued 

JBoolee Singh v. Httbobens Naeain Singh 

[7W.B.,212, 

£adl Singe v MoMoosofiSDDN Roy 

, [8 W. 1^,426 

Dii^obundhoo Sdhaye tJ. Fitexong » 

, [9 W. B., 165 

BirssEEEOoNissA Chowdheain u. Leeianund 
Singh .... 14W.B.,135 

Amebb Ali t?. Indebleet Kooeb 15 W. B., 43 

Kales Nabain Bose «. Anhnd Moyee Goopta 

C21W.B.,79 

222. Adv^erse possessiohu — Droof 

of loss of title hy. — Meld hy^the Privy Council (af- 
firming the judgment of the High Court) that, 
where the plaintiff has estahl^hed his title to land, 
the burden of proving that the plaintiff has lost that 
title by reason of the adverse possession of the 
defendant is upon the defendant, Radha Gobind 
^ Roy Inglis . . . 7 0. L. B., 864 

^ 223. Joint ancBsirat 

property* — Limitation, — Deld that the admission of 
certam propeity being joint ancestral throws ^the 
burden of proinng exclusive and adverse possession 
beyond limitation upon the sharer refining to admit 
other heirs. Dabee Stjhai i;. Sheo Dass Rai^ 

[1 Agra, 285 

224. - — Suit for posses- 

sion, — -Where a defendant pleads partly title and partly 
purchase, and asserts his own possession on ancient 
titles, denying that the plaintiff’s father or ancestor ' 
had been in possession of any portion of the land in 
dispute for a very long period, the onus of proving 
pc^esession within the peiiod of limitation is on the 
plaintiff. IsHTJB Chundee Biswas r. Bissumbhue 
Biswas . , . . W. B., 1864, 107 

Kedaenath Mooeeejee r. Mohesh Chundee 
Paulit . . . . 1 W, B., 67 

225. Suit for fosses- 

\ Sion — Froof of adverse possession — In a suit to 

recovei possession, where defendants plead hmitation, 
and plaintiff proves that the comipencement of the 
possession of the party through whom defendants’ 
claim was as tenant, it is for those who set up the 
plea of hmitation to show when the nature of that 
possession was changed, and how. it became adverse. 
Ramdhun SateA r. Nobin Chundee Chowdey 

" [12 W. B., 250 

226. Suit for posses- 

sion. — Limitation, — Where a plaintiff brought a suit 
m 1856 to recover landed property which was in the 

, possession of the^defendant smcS* 1845, and at the 
time of the institution of the suit, it was held that 
before the plaintiff could recover he must prove, 
tot, possession withm twelve years before suit 5 and^ 
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CJlTtrS PROBAt3S®I~<fo«i{»tteel. 

% MMW&TIOT AND ADVERSE POSSES- 
, * SION— 

Adverse possession— 

|econdI^ title to possession, Beb:r Chxtkdee Jes- 
*^RAJ Vi Dmurr COLMOTOB OV BnrrLLOOAK 

fi ^0^ W.B.,P. C.;23 


\ ’aj J. f u 


22f. 


-r- , . — — — — U-. y^enwmi traots- 

mt%^.^Z%m4ahon —In a suit for immoveable pro- 
pwty under a kobala more than twelve years old, 
where defendant pleads that plaintiff was only a 
benamidar and was never in possession, plaintiff inust 

alsoWssion Whin tX 

yem of the filing of the suit. Kedabwath Mahata 
V* KAppacBiKEE Bebba , ,10 W, B,, 239 

"Z for posses- 

In a suit for possession of land 
w plaintiff^s talook, 
Pleade^ Umitation,— that the 
nnJ«» i ? Blaintiff to prove that he had 

po8^ssed (..e en, -joyed the laud) withm twelve years 

a. n^' Chowbhbt «. .Tot Doo®. 

GA Dossil . . . . U W. K., 283 

229. 


228. 

sion.> — Limitation 


^o»— The plaintife’s aneestois having- been declared' 
^nA?^T « Pe^h'va’s Goveinmentm 1722 to h(V 
entitM to the whole of the patilW watan' of Pan- 

liemganable to show that their ances- 
tors had any concern with the watan for a period of 
subsectueiit theieto, during 4hich the 
r^ognised as owneis,— 
Meld that the onus was on the defendants to show sufS- 

w!r® pi-ovious to suit as to entitle 

&em to the property Ambitbav P Kokdi v 

Manati J. Jamab . , 3 Bom., A. 0., 49 


230. 


* Suit to recover 


„ . , „ Ksujt>u t-w recover 

possesswn of land ~Zimitation.~A suit to reooser 
possession of an unenclosed piece of ground mSt 
he brought wrthm twelve years from the time the 
aeerned, and m deciding this the issue 
is, not tlrat the plaintiff must show that he exercised 
ownership over the ground within the 
*^e filing of the action, hut 
ttot ^elve yeais hw not elapsed between the day 
the defendant interfered with the plaintiff’s nesses!! 
sion and the date on which the plaintiff filed his 

Bmtotpr™ Basako^owoa/CbI 

BiBCHEirAPA .... 9 Bom., 62 


OHTTS PEOBANl)I-co»#i»„e3. 

26. LIMITATION AND ADVERSE POSSES- 

lb — continued. 

Adverse posBeBsioxL-^coniinuedi, 

plamWs claim was not barred by limitaw 
txosa. Mahomeu Kobeeb v, Abboob Azebm 

[24 W, B., 315 

232. 


sesstone-^Lroof of tiite.^ln a suit to^^btam pofses* 
Bioii, where defendant pleads limitation, plaintiff is 
bound not only to prove his title, but also to show 
affirmatively that his cause of action acciued within 
twelve years before the commencement of the suit • 
and he must succeed upon the strength of his own 
title, not upon the weakness of his opponent's 
Lftohoo Khan v, Kobex , 24 W. B., 273 

233. 


"T:"^ Suit fo^ ^os- 

sesslon^Z^m^iai^on -In a suit for possession of land 
the defendants claimed to hold under a valid miras 
tenure so as to be entitled to the ground i-ent from 
* ‘ plaintiff who was the supe- 

IT' I that 4e 

unon^fh ^^<iiijitted to he landlord, the onus 
upon the defendants to prove either that they had a 
valid imras tenure, or that they had hold adversely to 
the plmntiffs as mirasdars for more than twelve years* 
and that the pk.ntiffs hod notice of such Xm 
holding. JPrahlad Sen v JSudhu Sing, 2 3 L It 
and followed Ogea Kant Chow’ 
HHEEE V. MoHBSH CKHNDEB SioKB^AE 

. [4C.L.B,40 

234. 


231. 


SetUemeni—U a suit for possession, where Lfln&nt 

thrnl^Tf^r^ ft® and sets up a defence involving 
! Wation, the question of hmitatioS 
doM not depend upon whether defendant was m 
imssessioi^biit upon whether plaintiff was in posses- 
Sion, mere defendant admrtted that the St 
Bent settlement was ordered to be made with the partv 
in posseMion, and that it was made within twelve 

pWnti?Xmed**® 

fwi .k i contrary was 

shown, that party was nghtly presumed to he inpes- 


Joint owners, Adverse possession hetween —Under 
the foimer Limitation Act the cause of action, and 
under the present law the event from which limita- 
tion IS declared to inn, must have occurred within 
the prescribed period, and it hos on the plaintiff to 
show this. Accordingly, wheie the suit is for pos- 
session, and the cause of action is dispossession, the 
plaintiff is bound to prove possession and disposses- 
Sion within twelve years. Possession is not neces- 
sarily the same thing as actual nsei. When land 
has been shown to have been m a condition unfitting 
it for aotol enjoyment m the usual modes, at such S 
tune and undei such circumstances that that state 
Mturally would, and probably did, continue tiU 
Within twelve years before suit, it may properly be 
presumed that it did so continue, and that the pre- 
vious possession continued also until the contiary is 
proved. Such a presumption is in no sense a con- 
^usive one. It^ bearing upon each particular case 
must depend upon the circumstances of that case, 
-M-any acts which would be clearly adverse, and 
^ A disposscssidh as between a stransrer 

and the true oraer of land, would, between joint 
wimrs, natoraUy hear a different construction. 
juahomeb Abi Khan Abbitb Gtjnnx 

[I. Ik B., 9 Calo.j 744: 12 C, Ii. B., 267 


235. 


smioa, — Previous dispossession — Limitation, — 
Amdejme-.— In every suit for the recovery of land, on 


Smt for pos- 
“'Limitations- 
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OITOS PEOBAirol-^o»6»«e(i. 

25. LIMITATION AND ADVERSE POSSES- 
SION — coniimad, (% 

Adverse possession— 

tlie allegation of previous dispossession by tbe de- 
fendant, tbe plaintiff must start bis case by sboiidng 
tbat, at some time witbin twelve years previous to 
tbe institution of tbe suit, be bas been in possession of 
tbe land sued for. l^erMad Sem v, Hajender Ktshore 
Singh, 12 Moores J, A , s Dawkins v Zord 
Denrhyn,\4 A^p. Cases, 951 , and Noyes v. Crawley, 
to Ch i),, 81 cited. BhootScwath Chatteeweb a 
KEDABNArH Baitbkjee . I. L. B., 9 Csle,, 125 

236. ■ - - - Suit for pos- 

session^ — Premom dispossession, — Limitation, — 
Where, in a suit for tbe recovery of land based on 
title, tbe plaintiff alleges tbat be bas been in posses- 
sion of tbe land and was dispossessed therefrom by 
the defendant witbm twelve years prior to tbe insti- 
tution of tbe suit, mere proof of such possession will 
not be sufficient to entitle tbe plaintiff to a decree 
Wxse V, Ameemnnissa Khatoon, L, JR., 7 L A,, 78, 
followed. Kawa Manji v KhOwaz Nus^o, 5 C. X. 
JR,, 278, disapproved. Ertaza Hossein u. Baity 

"aiiSTEY . I. L. R., 9 Calc., 130 : 11 C. L. R., 893 

237. Djectment, Suit 

for, — Lmitaiion,*-^ln an action of ejectment tbe 
plaintiff need not fail merely because be cannot 
prove tbat be bas been in possession of tbe land 
claimed within twelve years , be must show tbat bis 
cause of action (tbat is, the talcing po'^session of the 
land by another peison) bas accrued witbin tbat 
period. PANBURANa GoviirC v TBALKRisnYA 
Harx .... 6 Bom., A. C., 125 

23a ; " Suit for pos^ 

session -—JEJjecimeni, — Dvidenoe,— Previous posses- 
sion — Where, in a suit for possession of land, tbe 
plaintiff proves merely tbat be bas been in possession 
of tbe disputed land at some time witbm twelve 
years previous to tbe bling of tbe plaint, such evi- 
dence is not sufficient to throw upon tbe defendant 
the burden of proving bis title to the land Wise 

V. Amirunnma Khatoon, X, N,, 7 X A,, 78, followed ; 
and Q-our Paroy v. Wooma Soonduree Debia, 12 

W, P,, 472, cited Debi CHtTRir Boido v, Isstte 
Cettkbeb Maitjbe 

• [L I*. B., 9 Calc., 39 : U c. X*. B., 342 

239, — — - JEyectmeni, Suit 

for, — Proof of possession, — Dispossession — In an 
ejectment stut, where the plaintiff claims land from 
which he alleges that he has been dispossessed, the 
general rule is that the burden is npon the plaintiff 
to show possession and dispossession within twelve 
years, or, at least, ’that tW cause of action arose 
within twelve years, affd this rule is not intended to , 
be interfered With^by the Privy Council in JRadha 
Ctohind Poy v. XnyHs, 7 0, X. JR., 864, Mono Desai 
u, BAM0HA3SDRA Desai . R., 6 Bom„ 508 

240. — ^ Might of Crown 

to waste lands,^TUUsuit by Crown for deelaraiion 
of title and possession, — Assuming that the Crown 
’has the right to oust any person who, without sanc- 


ONTITS PBOBANDI— ^ 

25. LIMITATION AND ADVERSE •POSSES* 
SION— cowifi»«ec?. * * „ 

Adverse possession -^continued* 

tion, occupies waste land which has not been appro- 
pitted for any pubhc purpose, it cannot, by a sn^ 
brought for a declaration of t|tle or for ejectment, the 
da<Pe gfit which the cause of action arose not being stated 
m tbe plaint, compel a defend3.nt to prove pcS5session 
for sixty years. As a general rule, plaintiff*mnst 
not only sbow be bas a title, hut tbat be bas a sub- 
sisting title, wbicb be bas not lost by tbe prescnptive 
sections of tbe Limitation Act Tbe probable expla- 
nation of tbe inhngin JRadha Ooimd JBofs ease, 
7 C, L, JR, 864, is, tbat when a plaintiff proves title 
and possession, it is to be presumed tbat Ms posses- 
sion continues tiU tbe defendant proves fhat tbe pos- 
session was interrupted, but tbat where tbe plaintiff 
can prove title only, and not possession, be must 
prove tbat tbe adverse pos^ssion of tbe defendant, 
or tbe acts of which be complains as impugning bis 
title, occurred witbin the period prescribed by the 
Limitation Act, Seoeetaey oe &ate eoe Ikbia 
V. Ntsa Eayait . , I. L, R., 9|ffad., 175 

241. Dispossession, 

-—Dgect'ment — DvidencB.-^-Proof of title. — In June 
1878 tbe plaintiff sued tbe defendant for tbe r<!v 
covery possession of cej-isaiu land. At tbe trial it 
was proved tbau be bad been continuously in peace- 
able possession of tbe land until tbe month of 'May 
1878, when he was forcibly and illegally dispossessed . 
by the defendant JSeld tbat tbe evidence w^ suffi- 
cient to call upon tbe defendant to sbow bis title to 
tbe land Mohabbeb Bbeshab SiiraH v, Moha- 
BBBB Sl3SrG-H 

[I. L. B., 7 Calc., 591: 9 C, K R., 164 

242. Suit for posses* 

Sion after wrongful dispossession — Proof of title, 
— In a suit for possession, it was found that tbe 
plaintiff bad been in possession witbin twelve years 
from tbe institution of tbe suit, but be bad been 
wrongfully dispossessed by tbe defendant. Tbe 
plaintiff was unable to prove possession previous to 
being ousted for a longer period than eleven years. 
JBJeld.^nt tbe ouster by tbe defendant having been 
wrongful, tbe onus was not thereby shifted to tbe 
plaintiff, and that under tbe circumstances 4;be de- 
fendants were bound to prove tbeir title. See Moha* 
beer Pershad Singh v. MohaJbeer Singh, 1. X. JR,, 7 
Cale, 591 - 9 C L M, XB4. Brojo Sttiti>bb Gos- 
SAiti u KoiiiASh: Cbunbeb KuS 

^ [U C. li. R., 133 

243. — Suit for posses- 

sion where defendants have been long in possession — 
Dimitation — In a suit by Government against gbat- 
wals, tbe defendants Vere found to have been m pos- 
session for a very long time,” and although they bad 
failed to prove possession in excess of sixty years, 
tbe onus was held to lie on tbe Government to prove 
possession witbm sixty years. ^EOaiAiririTB Gos- 
8AIIT V, Goteei^Ijieitt , , 5 W. R., 136 


244 . - - — JDimitaiion, — 

Boundariesr^No proof of anterior title m tbe claim- 
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osFcrs PROBAjrau •^ooniin’ued* 

25* LIMpr^ION AKD ABYEESK POSSES- 

^ SIOK— cojfiJtjiwei. 

A'dverse possession— con^mwec?* 

ant sucli as would be mvolyed in tbe decision of^a 
^destion of boundaries in bis favour can relieve him 
of the burden of proving th^ he was in possesion 
within twelve years priSr to suit, or shift it nponJns 
adversaries so as to compel them to prove the time 
and manner oJ^ his dispossession* Xaba Siir&g t> 
Chaida Mtjxt . .r . 4 a Agra, 177 

245. Zzm%tation — 

Suit remmoner to set aside alienation by midow^ 
— In a suit for possession hy the purchaser of the 
right of a reversioner to the estate of a widow, which 
was instituted within one day of the extreme time of 
twelve years allowed by the Law of Limitation, 
reckoning ''from the alleged date of the widow^s 
death,— that it was necessary, under snch tur- 
oumstances, for the plaf^htiff, in order to rebut the 
plea of limitation, to j^ove, not only that the widow 
died on the date alleged, but that she actually held 
possession np to the time of her death. Kaleb 
Nath h, Soy BoosaA Dosseb . 11 W. B., 178 

248, Suit for pos-‘ 

i^ssion, — Zimitaiion.—Chur lands — In a suit to 
recover possession of land under cultivation, when 
.the defendant pleads adveise possession, it Is, under 
ordinary circumstances, for the plaintiff to show 
^ primd facie that the cause of action upon which he 
‘ is suing 18 no^ barred by limitation, and not for the 
defenaant to prove hia adverse possession m the first 
instance. When a suit is brought for possession of 
jungly or uncultuiahle lands, or lands which have 
never been under cultivation, the rule is different, 

' and the defendant must establish his adverse posses- 
sion for Inore than twelve years When a suit is 
brought for possession of chur or other land under 
cultivation at the time of the institution of the suit, 
but previously jungly or uuculturahle, the onus pro^ 
handii still lies on the plaintiff, but on his proving 
that the chur was formed, or the land first became 
c^turable, within twelve years before he instituted 
his suit, the onus is shifted to the defendant, who 
must estabhsh his adverse possession for more than 
twelve yeais. Mahomeu Ibeahim u Moi^sEIsoh 
CI,L,B. 5 5CEle„36 

247, Suit for posses^ 

sion of land after submersion — Limitation , — Where 
the suit was for possession of certain land, on the 
allegation that it was land belonging to plaintiff's 
village, but submerged at the time of settlement, 
if the plaintiff could show the identity of the land 
submerged with the land which has since been left 
dry, the onus is on the defendant to show that some 
other person had been in adverse possession for 
twelve years before the plaintiff prefeired his claim, 
and that such adverse possession commenced from a 
time when plaintiff was in a position to dispute it 
Hite Sahax n. M 4 aoMBp Baim Khah 

** [2 Agra, 64 

248. — — ~ Accreted lands. 

^Me*survey of lands , — In a suit in which plaintiff 
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25f LIMITATION ANB ABVEESE POSSES^ 

^ ^lON — continued. 

Adverse possession— 

claimed some land as an accretion to his estate, hut 
in \^hich defendant claimed the said land as forming 
part of his estate according to the survey of 1846, and 
an Ameen reported that, though an erroneous survey in 
1865 included the said land in plaintiff's estate, yet, 
in the earlier survey, it had been thaked as defend- 
ant’s, who indeed had obtained a decree for it against 
the Oovernment , — Meld that, before plaintiff could 
be entitled to a decree for the land in suit, he must 
establish tacts which, according to the law of accre* 
tion, would be sufficient not only to extinguish de- 
fendant's title, hut also to create a right in plaintiff's 
favour . the mere circumstance of the survey of 1865 
‘ including the said land in plaintiff's estate not being 
sufficient proof of the facts to be found. Mowxa 
Koomaebe V, Mutty Sihg-s , 25 W. B., 129 

249. Suit for posses-^ 

Sion of alluvial land — Evidence of possession in 
absence oft landmarks — The plaintiff sued to re- 
cover a tract of chur land as paicel of his mouzah of 
J , the defendant alleging the said land to he r," 
parcel of his mouzah of G About the year 1830, a 
large tract of land was diluviated by the Eivei Chutol 
withm the monzahs belonging respectively to the 
plaintiff and defendant, and after le-formation in 
1837 a piocOed®i||^was taken by the plaintiff bcfoie 
the Magistrate utir^r which ho was ordered to be put 
in possession of a considerable tract of such newly- 
formed land, the Magistrate laying down the bounda- 
ries. After ^nearly twelve ycais (i e., in 18 -tO) the 
defendant's fathei brought* a civil suit to set aside 
the Magistrate's decision, and the ultimate finding 
was that the plaintiff had been in possession of the 
land desciibed m the Magistrate's order from and 
since the date of that order Meld that that decree 
must be taken to have established that the plaintiff 
was in possession of the land described m the Magis- 
trate's Older, and had continued m such possession : 
the question in the present suit being whether the 
lands now claimed are identical with those so described. 
Meld, also, that the onus of proving that issue lay upon 
the plaintiff, because the foundation of his suit was 
that, having been in possession, he was dispossessed as 
a consequence of ccifcain measurements madehy Gov- 
ernment officers. Meld, further, that plaintiff had 
failed to sustain the burden of proof He relied prin- 
cipally on the boundaries given by the Magistrate and 
certain maps prepared then and later as compared with 
the Government map of 1853 . but their Lordships 
were unable to place firm reliance upon any inference 
drawn from these maps Their Lordships were also 
of opinion that in qq^stxonS of this kind, where the 
natural boundaries and laudinarks have disappeared, 
evidence of possession was very important and satis- 
factory, and that there was no reason to distrust the 
witnesses of the respondent proving such possession, 
Geija Kant LahoetTChowuhey v. Hxteish Coth- 
DEE Chowbhby . 19 W. B,S P. C., U4 

250. 1 - - '* jRiykt to allu^ 

vial land, — Change in course of r%ver,-^Bomdanes* 
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25. LIMITATION AND ADVERSE POSSES- 
SION^ — continued* 

AdTerse possession— ^ 

— Disputed settlement — At tiie permanent settlement 
the River Gunduck divided mouzah Sotagpore (ziUah 
Tirhoot) from the village of Dnmri (ziliah Sarun). 
In 1837 the river got into its southern channel, and 
a quantity of chur land to the north was resumed by 
Government and settled with the zemindars of Sohag- 
pore In 1846 it was again settled with ^ the same 
zemindars, who remained in possession until 1848, 
when the river having returned to its northern chan- 
nel the deara land was claimed by proprietors on the 
southern or Sarun side of the river : the consequence 
was an Act IV of 1840 suit which was decided in 
favour of the zemindars of Sohagpore In 1856, on 
the expiry of the last temporary settlement, the ques- 
tion arose with whom Government should engage for 
the revenue, and it was finally decided by the Board 
of Revenue that a settlement should be made with the 
zemindars of Dumri, who accordingly obtained pos- 
session. The Board^s decision proceeded on two prin- 
ciples,— , that a usage existed that the oaain chan- 
nel of the Gunduck should be the boundary of the 
'* 26 i&mmdai‘ies, and that therefore the interest of the 
zemindars of Sohagpore had been o£ a hmited, tem- 
porary, and conditional character. These zemindars 
then brought a suit to impeach this settlement and 
to recover possession. Atter decision, appeal, and 
remand, it was finally decided by tbe High Court that 
the land in dispute was identical with tliat formerly 
settled with the mahks of Sohagpore, who (it was 
assumed) had a permanent proprietary interest there- 
in. Meld that the proper issues to%e trieS. were • first, 
whether the land had been settled in 1837 with the 
mahks of Sohagpore as proprietors of alluviums which 
had gradually accreted to their estate, or upon what 
other grounds such settlement was made, the onus of 
proving gradual accretion being on the plaintiffs ; and, 
secondly, whether there was at the permanent settle- 
ment, and has been since, a clear and definate usage 
such as supposed by the Board of Revenue, the bur- 
den of proving the affirmative of this being on the 
defendant. liAJBNDira Pbbtab Sahbe v. Lalljbb 
Sahoo . * . .20 W. R., P* O., 427 

261. — — — Allucial land 

after dilmion, — Reformation of chur land. — Limit* 
ation .' — In a suit for possession of chur lands as re- 
formations on the original site of plaintiff’s or his 
vendor’s lands, or accretions thereto, where limitation 
is pleaded by defendant in adverse possession, tbe 
onus lies on plaintiff to prove that, before disappear- 
ance or diluvion, the land in dispute was in the pos- 
session of his vendor. Gokoob Keisto Sen u 
DaYib . . . . ^ . 23W.R., 443 

The evidence to be gfVen and tbe onus of proof in 
cases of re-formed *chur lands was also discussed in 
AtrKHiL Chtjnbbb Chowjjhey V * Debawae Hos- 
BBrer . , . . . , 6 C. L. R., 93 

252. — Reformation on 

old site of lands after dtlutnon — Limitation . — 
Where, in a suit for possession of lands which have 


ONUB PROBANBI— 

25. LIMITATION AND ADVERSE fOSSES- 
SlO^-^continued, * 

Adverse possession— 

re-formed upon the old site after diluviation, the 
defendant relies upon a statutory title of twelve 
ye^’ possession, the plaintiff, in order to succeed? 
must, according to the rule laSd down in the case of 
; Ritrasur 8ingh v Nund Loll Singh, 8 Moore^s^I. A*» 
199, prove satisfactorily that the def^dant has» not 
been in possession for the period of twelve years next 
preceding the commencement of bis suit. And where 
the evidence is not sufficient to support an affirmative 
finding that the whole of the lands claimed have re- 
foimed withm twelve years preceding the institution 
of the suit, it is incumbent on iihe plaintiff to show 
specifically the portion, if any, which ffias not so 
re-formed. JPer Jackson, am unable myself 

to see on wbat principle or by what meant? the Court 
could of itself undertake to divide the portion of the 
land which may have re-forffied within twelve years 
from the largei part which evidently re-formed more 
than twelve years ago, and had been in the adverse 
possession of the defendants. Rxtnjit Sinm v. 
Soblobne, Kiebben, a Co. . .4 0* 33, B., 390 

f' 253. Diluvio 

Possession on reformation. — Sulsequent diluvion.-*^ 
'^Possession, Suit for — Per Gaexh, C. t/'.— Where a 
person can sho'C that he has been in possession of 
certam lands prior to such lands becoming diluviated, 
his possession must be considered as continuing 
during the time of diluvion, until sudk time «sis he 
becomes dispossessed by some other person; and in 
such a case, the onus lies upon the dispossessor to 
show that he has acquired a title under the law 
of limitation which has put an end to the rights 
of the oiiginal possessor Mitrasnr Singh Hund 
Loll Singh, 8 Moore^s I A , 199 , and Radha Behind 
Roy v. Inglts, 7 G.L.R , 864, distinguished. Kaely 
Chbbn Sahoo v Seceetaey ob State bob India 
[I, Ii. R., 6 Calc., 726 : 8 C. I*. R., 90 

25A 1 Suit for posses- 

Sion of land. — Presumption of possession and owner- 
ship. — If, in a suit for possession of land which was 
covered with water more than twelve years before the 
institution of the suit, the plaintiff proves that he ex- 
ercised acts of ownership, as by letting out thefulkur 
to tenants, that is primd facie evidence of possession 
and ownership ; and unless the defendant can make 
out a twelve years’ statutory title by adverse posses- 
sion, the plaintiff’s possession musli be presumed to 
have continued, and it is not i^ecessary for him to 
show a possession by acts of ownership within the 
twelve years Mohiny Mohijn^Das v Kbishno 
Kishoeb Dtxtt 

[I. Ii. B., 9 QbIc., 802 ; 12 C. I*. B., 337 

256. ■ -- — Alluvion and 

diluvion . — Title — Limitation. — Acts of owner- 
ship — In a suit for declaration of title to, and re- 
covery of possession of, alluvial-lands, which had’ 
’ been diluviated ffiore than twelve years before the 
institution pf the suit, the plamtfe proved 4 bheir 
title and possession up to the time of diluviation. 
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0®tTJS PKOBAiroi-^cowiffMweeJ* 

25. LIMIT^TIoSr INV ABVEESE POSSES- 
.< SIOH — co^t^nmd, 

' Adverse possessioii— 

and alleged that the lands had re-formed within 
twelve years, without alleging or proving possession 
jlurmg that period. The defendants, on the other 
hand, alleged that the ^e-for^aation had taken phice 
more than twelve years before suit, and that they 
had ad^luired a title te> the lands by adverse posses- 
sion for that J^eriod JEteld that in such a case the 
submergence of the lands* after diluvxon ought to be 
presumed until the contrary was shown, and that 
the onus of proving^ re-formation before twelve years 
and adverse possession was shifted to the defendants. 
Per Wilsok, J. — As a general rule, where a plain- 
ts claims land from which he alleges he has been 
dispossessed, the hnrden is npon him to show posses- 
sion and dispossession within twelve years. Proof of 
possession Vithin twelve y^ars does not necessarily 
mean proof of acts of ownership within that time. 
The nature of the proof of possession must depend 
on the nature of the ease. There are many cases in 
which the party on whom the burden of proof in the 
fost insta^f<;e lies, may shift the burden to the other 
side by proving facts giving rise to a presumption in 
his favour. In the case of lands gradually diluviated 
and gradually re-formed, if the diiuviation has been 
more than twelve years before suit, the claimant, 
unless he can show possession since the re-foSmation 
mus^ at least show that he was in possession down to 
the date of tho diiuviation. Where the true owner 
^ possession at the time of diiuviation, his posses- 
sion m presumed to continue as^ long as the land con- 
tinues submerged • probably also afterwards, until he 
18 dispossessed. Per Field, J.— Although, according 
to the general rule, it lies upon the plamtifP, who is 
^ met with a plea of limitation, to show his own posses- 
sion withiu twelve years before the institution of the 
suit when the property in dispute is capable of 
actual or visible possession, yet, in the case of proper- 
ty which is not susceptible of actual and visible pos- 
session, an exception from the nature of the tbug 
must he made to the general rule. In such cases, 
when the title and possession have been proved to be 
in a certain person up to a certain point of time,— 
when there has been no transfer of the title to any 
third person, and there is no evidence that posses- 
sion wpe exercised by a person other than the person 
having the title,— so long as actual visible pos^ssion 
was possible, the possession of the person having the 
title will be presumed to continue until the property 
has again become*«nsceptihle of actual visible posses- 
sion* Proof of possession is presumptive proof of 
ownership, because men generally own the property 
which they possess. And if the ownership of pro- 
perty is proved, aitd there is nothing to show that 
the possession of such property is with any person 
other than the owner, it may 5airly be presumed to 
be with the owner. Such a presumption then takes 
the place of evidence to show the plaintirs posses- 
mon, within twelve yeais before suit, of a property in 
which, from the nature of the thing, evidence of ac- 
tual possession is impossiWe. MaiTo Mohuk Ghosb 
r. MoTHtxBA Mohun Roy 

Cl Li K., 7 Calo, 226 J 8 0^ L. E, 126 


. onus PEOBA]3roi-oo«««„««A 

25. LIMITATION AND AD VEESE TOSSES. 

SlOl^^^oniinued, 

Adverse^posSession— cowj5i»«ec?. 

^ . ' , for posses^ 

s%on of lands forming led of rioer.-^Msherg rights 
■--Fresumption,^Po8sesston.-^ln a suit to recover 
possession of certain lands in the bed of a river 
vduch had changed its course, and to get rid of the 
effect of a Deputy Magistrate's order under section 
318, Criminal Procedure Code, 1861, it was found that 
plaintiffs had been in possession when the lauds were 
surveyed some years previously as part of their 
village, and had continued in possession up to the 
^ar in which the criminal proceeding was held. 
Meld that the presumption raised by the plaintiff's 
continued and undisturbed possession was not rebut- 
ted by defendant's allegation that he was entitled to 
the jnlkur of the river. Ho0e(' v. Dekonath Rook- 
11W,B.,668 


25?. 


Omission to 


give pnrohaser posmsion until long after eale.-~ 
Suit to recover possession.— Whesro the right, title, 
and interest of a party had been sold in oxeontion, 
but possession was doiivored to tho purchaser more' 
than litteen years after tho sale, such irrogularitv 
was held not to entitle^the party first mentioned to a 
decree m a suit to recover tiie property unless he 
could prove possession for a period of more than 
twelve years before ho was dispossessed. Ati’OTBAm 
Boss u, Balukkee Boss . * 14 W, B,, 35? 


258. 


”'' 7 * V, ^ Suit for con- 

Jirmation of title — In a amt by a Hindu 
widow for confirmation of her title to certain land m 
right of her husband, the defendant, who had a pos- 
sessory award of the property given to her under 
s^tion 15, Act XIV of 1850, pleaded that the plain- 
tiff was never m possession. Meld that the onus was 
plaintiff to show that she was in possession 
within the period of limitation. Shanto MoeEe 
Gooptak u. Sttpio Bhama Goopxak 

[7vr.B.,84 


269. 


Suit to esiah” 


hsh proprietary — Where plaintiff sues to 
establish proprietary right as against a mokurrari- 
dar, it is not necessary for him to prove that he has 
been xn actual possession within twelve yea?s. Pbo- 
Xap IST ARAIK Mookerjee Habtick Chfkdbb 
Mookebjbb . , . . 10 W. B., 192 


260- 


limitation .— on Unde- 


Jnsialmeni-Unde— Indorsement of payment of in* 
— Where a defendant sets up the defence 
of limitation, he must plead it, and show that the 
claim is barr^. If, ,j^ben the plaintiff has proved his 
case, the facts show that the <«auae of action accrued 
at a date earlier than the period of limitation, and the 
plea of limitation has been set dp by the defendant, 
the^ latter will be entitled to take advantage of the 
plaintiff's evidence tffat tho claim is barred, and to 
have 3udgment given in hiff> favour. Tiic obligee of 
a bond, by which the obligor covenanted to pay the 
sum of E3,800 by annual instalments of B200 and in 
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OISTO'S 

25. LIMITATIQI!^ AND ADVEESE POSSES- 
^iOl^^coftiinued^ 

IAmitSLtion--~’CGnfinued, ^ ^ 

winch it was also agreed that payments of the instal- 
ments should he indorsed on the bond, brought a suit 
against the obligor alleging default m payment, andi 
claiming to recover the amount of the bond. He 
gave credit for payment of the instalments for seven 
years, and alleged that his cause of action arose upon 
default in payment of the eighth instalment. The 
bond showed on its face indorsements of the payments 
for which credit was given. The obligor alleged 
that no instalments were paid after the third year, 
that therefore the debt became due at an earlier date 
than that stated by the plaintiff, and that the claim 
was barred by limitation. Seld that, inasmuch as 
the defendant adduced no evidence to show that the 
later instalments were not paid, and inasmuch as the 
evidence produced by the plaintiff did not show that 
the debt accrued at a date earlier than the limitation 
period, the plea of limitation failed. Eadha Peasa» 
SiifGE Bhajan Bai • I. L, E., 7 AIL, 677 

2a MESNE PBOEITS. 

o 

261 , Suit for mesne profits.— 

:Pmses3%on by 'iJorong*doer » — In suits for mesne pro- 
fits, when the defendants have been in possession of 
the property as wrong-doers, it lies upon them to 
show what were the sums realised as rent during the 
time of their possession Beojenueo Coomab Boy 
<?, MADHTTB CEtJNBEB GhoSB 

[^X. Xi« Et, 8 Ob1c«, 34:3 

27. xUINOBITY. 

262, Plea of minority.— Where a 

defendant pleads minority, the onus is on him to prove 
his plea. NiEMONEE ChOWBEBT V, ZtJHBEEirN-ISSA 
Khakttm 8 W, E., 371 

Chyex Nabaim- SiNGi-H u. BtrM-wAEEE Sinoh: 

[23 W.E., 896 

28. MOBTGAGE. 

263, Suit for redemption of 

mortgage. — Alleged sale, — In a suit for redemption 
of property which the plaintiff alleges to he mort- 
gaged, but which the defendant contends was sold 
absolutely, the onus is on the plaintiff to prove the 
mortgage , and the existence of a mortgage cannot he 
presumed from the failure of the defendant to estab- 
lish the alleged sale. BAEAai Nabji u Bastt Deoli 

[5 Bom., A. C., 159 

204. — — JEmdenee Act, 

I of IB72, s, IIQ , — ^The phmtiff sued to redeem cer- 
tain land, alleging that it had been mortgaged by his 
father to the defendant* m 1854-55. The defendant 
denied the mortgage, and alleged that he purchased 
it under a deed of sale from the ^aintiff’s father in 
1849, and had lever since been in his possession as 
owner. The deed of conveyance was not forthcoming, 
nor was the alleged mortgage-deed. The Court of first 


, OTTOS PEOBAHBI-co«fe««e4 

28. MOBTGAGE-^o«i*M«^. ^ 

Suit for redemption of mortg^e— 

nued» '? 

instance rejected the plaintiff^s claim on the grbund 
thotthemortgage wasnot pioved. The lower AppeU 
late^ourt reversed the decree of the Court of first in- 
stance. ^ The defendant Ippealod. Seld that the de- 
fendant s possession was pr%m4; fac%e evidence of a 
complete tatle, and that the plaintiff, who alleged 
that Che defendant was merely a n^rtgagee, was 
hound to prove his own riglit as mortgagor, clearly 
and indefeasihly. Mere statements that the property 
had been mortgaged, which failed to establish any 
particular mortgage, did not shift the burden of 
proof, or require the moitgagee to show what were 
the terms of such mortgage, or his rights to retain 
possession under it. Bamohandea APA^ri -o. Baeaji 
Bhaubay . . . , 1. L, B., 9 Bom., 137 

266. moK^tgage* 

deed , — -In a 'suit for redemption, the mortgage-deed, 
dated 21st July 1840, having been lost, the Judicial 
Commissioner held that the onus lay, not upon the 
mortgagor to prove that the term did not exp&e before 
13th of February 1856, but upon the mortgagee to 

rove that it did. Seld by the Privy Council that the 
urden of proof was pHmd facie on the mortgagor, 
regard being had, as respects the quantum of evi- 
dence required, to^'the opportunities which each party 
might naturally be supposed to have of giving em- 
dence. Kishbjst Butt Bam Pandey t, Nabbndab 
Bahauooe Sinc^h . • * Ii. E., B I, A.,^85 

268. — Seng, Seg^ 

XV JI of 1806,Sromulgatton of statute ^ — The 
plaintiffs sued, on the 31st of December 1861, to 
redeem a mor%age of lands in Sarun, dated the 30th 
of November 1801. The mortgage-money pay- 
able on the 28th September 180§. If not paid, the 
property was to vest absolutely in the mortgagee 
without foreclosure The defendant admitted that 
he had not foiecloscd, but slated that Begulation 
XVII of 1806 "was promulgated in Saiun on the 7th 
January 1807, and, consequently, that the money be- 
came due before the Reirulation ^as promulgated. 
Seld, the onu^ was on the plaintiff to proie that the 
Regulation uas pi omulgated betoie 28th September 
1806. SAEiETTYSrissA V Inayet Hossbiy 

[B. Ii. B., Sup. Vol., 416 88 

267. - Aoeonnts,--->la 

taking an account on a mortgage inr^a suit for re- 
demption, wheie the mortgagee had been in posses- 
sion, it lies upon the mortgagee to ^rove what is due 
from the mortgagor in respect of principal and 
mterest. Gakg-a Mueik v. Bayaj2 

^ [I. Ii. E., 6 Bonu, 669 

^ 268. — SrofUs , — In a 

suit for redemption, on the ground that the debt 
has been satisfied with mterest, the onus us ,on the 
plaintiff. A ^mortgagee is not an a^urer of the con- 
tinuation of the samo rate of profits ^s his mortgagor 
was able to raise. Hence an estimate of the rental 
preceding the mortgagor’s possession is not sufdcimt 
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«jBmS PBOBAIIDI-coBMflBflJ. 

, 2% , MOETGaGE— cowfeoBed, 
suit fof redemption of mortgage— 

«• med>, 

proof of tlie profits in Hs time. Shah MAKHAuiiAi. 
If. Sbikbisena Sinci-h 

[2 B. Ii. E., B. a, 44 ; 11 W. E., P* Gte,-19 
£2 Moore’s 1. A., 157 


^8&. 


- jEmdence Act, I 


of 1872, s, ItO * — The plaintiffs, averring that their 
ancestor had mortgaged'^three villages to the ancestors 
of the defendants in 1842 for E2,600, putting the 
mortgagees into possession, sued to recover possession 
of IS hiswas of each village, asserting that the mort- 
gage-debt had been redeemed fiom the usufruct. 
The defendants, admitting the propiietai^ title oi the 
ancestor of the plaintiffs to the Milages, alleged as to 
10 biswa^ of each Milage that they veie sold to their 
anccslois in 1812 hy him-for El, 250, and as to the 
other 10 bii>iv<is of eacl' village, that thev veie subse- 
quently moitgaged to thtjir' ancestors “by him for 
E14,000, hoi rowed bj him from them for the purpose 
of defending a suit aiising out of the previous sale, 
which Sian had not been 3p,tisfied fiom the usufruct 
JECeld (Stttaet, Q J , dissenting) that the burden of 
proving the mortgage of the 10 biswasof each village 
r of which the defendants alleged the sale lay on the 
plaintiffs. Per Stuaet, a J , contra. Ratak 

Khae n. JiwAN SiNeH * I. Ii. E., rAll., 194 


270. 


Possession,*- 


wheie a si^t was brought to redeem a mortgage, and 

the defendants pleaded possession under a sale, 

JSeU, under the cii cum stances, theie having been 
long undisputed possession, that the onus of proving 
that the possession was less than a piopuetary posses- 
sion, and was referable to a mortgage, lay on the 
person%ho claimed to redeem it. Rtt0hoo Hath 
Rai n. Chhedoo L^ll , 2 Agra, Ft. II, 105 


27L 


_ , . Joint mortgage, 

—Medemption bg one mortgagor --Suit by other 
mortgagor for Us share.— K. and J, jointly mort- 
gaged 36 sihams or shares of an estate to 0., giving 
himpossession. 0. transferred his rights as mortgagee 
to T and M. In execution of a decree for money 
against K. held by M, K/s rights and interests 
m the mortgaged property were sold, and were pur- 
chased by P,, whose hens paid the entire mortgage- 
debt. P., an heir of J , sued the heirs of P. to recover 
from them possession of J/s sihams in the mortgaged 
property, on payment of a proportionate amount of 
the mortgage-money paid hy P, The plamtiff al- 
leged that the migrtgage to 6\ had been made forty 
years before suit. The defendants contended that a 
much longer period had expiied smee the date of the 
mortgage, that forty one years had elapsed smcc C. 
transferred his rights as mortgagee, that they had 
redeemed the property twenty-one years ago and had 
been since its redemption in proprietary and adverse 
possession of the sihams in suit, and that the suit 
was barr^ by luuitation. Heither party was aware 
of the date of the mortgage, and^neither adduced an^ 
]^oox on the point Meld that the defendants being 
aonufcfcedly m poBseasion, though the existeuce of a 


ONUS PBOBANDI — oontimed, 

^ 28. MORTGAQ-E— 

Suit for redemption of mortgage-oowi,. 

nued, ^ 

^ of their possession was con- 

ce^d by thoin, it lay upon the plaintiff to give primd 
proof of the subsistence of that mortgage at 
the date of suit, hut that, assuming that notice was 
given to the defendants by the plaintiff to produce 
the moi-tgage-deed, and that they failed to do so, very 
slight evidence would have been sufiacient to satisfy 
toe obligation which lay on the plamtiff. Kishen 
Mutt Mam Pandey v Narendar Bahadoor Singh, h. 
M., 3 J. A,, 83, leferred to. Hitea Bibi v Ja&at 

Babaik .... I.L.K.,8AU,296 

272. 


. - , _ Sale of land in 

execuhonydecree.-Smt bg third partg to recover 

demised on 

m 1850 hy A, to the predecessor of B,, C., who was 
in possession of the land, was made a defendant, A 
^’oved his title to the land and possession up to ISSoI 
C. pleaded title to the land and denied that P. had 
ever heemm possession. Both pleas were found to he 
false. It was found, however, that C. had been in 
possession from 1869 to 1885, and that in 1876 the 
land had been sold in execution of a decree againsfc 
(to which A. was not a party) and purchased by mL 
w^bo re-sold to a in 1879. The lower Court held 
that a J possession must be taken to have been de. 
rived from B., till the contrary was proved. Meld 
/if ? of proving that his possession was 

Nibakanpah V. 

Thanpamma . ^ ^ Ii, 0 Mad, 460 

278. 


/ ■ XTsuftaotuary mortgage,-. 

Mortgagee %n possesmn.—Smt for balance of mort. 
gage-money,— A plaintiff in possession under an usu- 
fructuary mortgage, and suing for the balance duo, is 
bound to prove that ho has not realised the amount 
due under the conditions of the lease from the usu- 
fruct. CHtrTTPE DhaeBB SiNOHD BpEBBE HOSSBIE 

[IW.E.,28 

274. "" Su%t by moH- 


An estate was mortgaged with the stipulation that 
the interest of toe mortgage-debt should he deducted 
out of the usufruct, and that if the profits fell shoft 
the mortgagor would make up the deficieTicy* After 
a time the mortgagor tendered the amount of the 
principal sum and forcibly took possession of the 
property. The mortgagee sued to recover possession 
and obtained a decree with wasilat Meld that the 
plamtiff might have sued under Aet XIV of 1869 
section 15 , but that, suing as he did, the onus was on 
him to produce the accounts and show that something 
was due to him rs interest, Peakkishorbb ^ 
Chunpbe Chtjen Biswas*" . * 19 W. E., 429 


276. 


„ „ Suit by mort- 

gagee for possession and to set aside mohurrari Ume, 
In a suit by mortgagees under a ssur-i-peshgi mort- 
gage, not only for possession, hut also for setting 
aside a mokurran lease which was alleged to have 
granted by toe mortgagor prior to the mortg^e,.apd 
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OJSrXTS ^BROBANBI-^coniinued. 

28» MORTGfAGE — continued, 
ITsufructuary moTtQa.gQ^continued, 
tinder which defendants had been in possession for 
® Magistilte’s wderf- 

Ztt evxtnttorperh the tth«1he%r 
ran ; hat th. hanng^been 

facte case made out, the onus was shifted* mid it 
became incumbent on the defendants to st^to 
the mokurian was executed before the zur-t-neshm 
and that it was gianted hand fide for a real^cLfi’ 
deration and intended to he co-operative arhetw^n 
the moitgagors and the lessee^ ShamkaS T 
Administbatob Oeotbal ob BEiraAi 

[23 W. E., p. c.. Ill 

2*76 

5 '^es «£?er usufruatuari/ mortgage —In a^siS^^in 
which the pUmtife prayed for tV sale of property 
wkch had been mortgaged to him as security for a 
loan under a zur-i-peshgi ijaiu lease, and of Xhhe 
had been dispossessed by the defendant under colour 
of a decree, it was held that, as the plaintiff had had 
for a great many years the usufruct of^he land for 

. theverypuiyoseof lepaying himself the piincipal and 

■interest of his loan, the burden was onSTshow 
Ju*? w-as anything remaining due to him and 
that the onus also was on him to prove that Si wa 
gave him the right to seU the property upZ Se 
contingency. Mojeedtonissa n. Bi Jab HossbTn 

[20 W. E., 178 


( 4190 ) 

; OWtrs PROBANDI--ro„|,„„J. 

29 NOTICE — oonitniti^ 

Liability under ll&.et-coaiimed, ^ 
ttat that liabihty has been meurred to prove that the 

actuaUy done 

rv * P'WJ^ed by section 62 of<(he 

^ad Cess Aot M not come within the presumpddh 
of s^faoa 114, clause (e) oPthe Evidence AcT aS 

Jeieoobak Baschi . I. L. 11^13 Calcs, 187 

279, — Serifice of notice.— a?*«ob 

tion of decree -Preeun^hon —In the case oflMcn- 
tion of decree of twelve years’ standifig, the defend- 
ant IS not bound to prove service of notice, but the 
Court may presume that notice has been regnlarlv 
served, unless the party alleging irr^uhfityX^X 
uce evidence to the contrary, Kasbe KaitJ* r 
Gobai, Kibto Mombo / w, B.,J.8e4^814 


■ Suit for possession after 
foreclosure. — Oivil Procedure Code, 18o9 ss 239 
^O.-Smt on mort9age.-AttaUme,>iCxlZi ofa 

moitgage foreclosed under Beng.Eegulation XVII of 

the^date Pwperty attached before 

the date of the mortgage under section 81 and the 
following sections of Act VIII of 1839. was brought 
agmnst the purchaser of the attached piWeity, M 

in^ c?tditof obtained by the^attach- 

mg Cl editor. The defence was that the moitgage 
falhng within the provisions of section 240 of the^Act 
was void as against the attaching creditor and those 

SeTSte'lTt ,^®-^^“®rtEageeitwaV^! 

renaea that the attachment could not prevail, it not 
having been proved afflimatively thatX rw- 

atUehmeuttTi^^^ relating to the mtimation^f the 
atUehmsnt had been comphed with mid that this 

feistd for thJ^??" attachment could not 

De raised tor the first time on this appeal even if it 

was not lather for the mortgagee, seeking to deprive 
creditor of his possession, to prove the 

KBMHN? nf •! “ qnestion. Eam- 

KBISHNA BA^ SBMOWJI V SUBEUBSTISSA BsaPM 

[I. L. E., 6 Calc., 129 : L. E., 7 I. A, 157 
29,'’NOTICE. 


280 . 


30 PARPlTIOlir. 


-^Liability under Aot.— Soad 
Cess Act (Seng. Act IX of XaSO), ss. 52 53 — 

a.nAaUilrfJn fh — ■Presvmpiioa —Where under 

aw^lmbd^wf f ® ’’® d®“® before s, 

1 ^ *^^®® *® “y person in respect of any 
nght or obligation, it is for the person who allegZ 

III 


family property, in which the defendant^Lds^S 

place, the onus is^n 
^e defendant to prove the alleged partition. Gooeoo 
THB Mookbbjbe V. Kame Pbeshad Moqkeb- 

•» • . • • • . 6W.E,121 

STuTe — S«5seg«s»f parUiwf^%lUeior°:!l 

his shafe TpXloT'Bf mr“S„t1lS* 
A. ^d a a partition of the lands was made, and each 
party coUected the rents of the lands ahottk to htS 
Portyyeais afterwards, a hutwarraof the moLSi wm 
made by the CoEeetor between A. and S, wherThv* 
lands held by C. undai the previous arfangement 

were allotted to A. C was no party to the iSwarra 

proceedmgs In a suit brought by A. agamst 

WdTbTf ff allotted, the plaintiff al- 

previous division of the lands between 
A and C was a temporary one, made after the com- 
mencement of the butwarra proceedmgs The loiw 
Appellate Court found that the plamtifPs aUegations 
M not been proved, and dismissed the smt.^EeJrf 
^OTTBNHAM, J., dissentmg) that the decree of the 

»W *’»« plaiptiff to 
show th^ the private partition had come to an end 
Obhot Chuen- Siekab v. Hitbi STaih Roy 

[L L. E., 8 Qale., 72 : 10 C. L. E., 81 

~Z i — Suit fop possession, on alle- 

gatiou of partition.-Ina suit to obtain pos^s- 
sion of certain lands, on the ground that they had 

Collector,-— JTeld, in the matter of certain of the 
plots which plaintiffs'alleged to be included in parti- 
cular dagta in the butwarra chittahs, that as dotend- 
ants demed that they were so included, it was on the 
plainfaffs to prove their attegation, Seld, m respect 

^re admitited to he 
entitied to a certain quantity of land, it was thmr 
busine^ to pwveth^t the particular lands wS 
they claimed had been assiged to them by ths but- 
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OaSpJS PEOBATOI— 

30. (JpABTI^lON — conttnmd. 

Suit for ^possession on allegation of par- 
^ tltion — eont%nued, 

wfwra proceedings. BHtJaooBUTTYGooPTAr. Saboba 
S o^^iintrBHB Bbbsia . * . 11 W. R., 387 

r r'*' 

283 , — 8tlt foP possession, s-fter 

partition . — Inietferepce with possession after Col» 
lector^ award -"In a suit for possession with mesne 
profits, on the ground that the lands claimed '^^ere 
allotted to plaintiflc^s share By a hutwarra under Beng. 
Begulation XIX of 1814, where defendant, admitting 
the allegation, urged that plaintiff had given up pos- 
session as soon as the hutwarra was completed, — 
Meld that it was for plaintiff to prove that defend- 
ant had interfered with the possession awarded to 
him by the Collector, Mobabtjk Ali v* Impad Ali 

. . [XeW,K .,206 

284 , " — Suit to have property ex- 

oluded from partition, — Nature of possession^ 
*— In two suits in whichlihe prayer was substantially 

^ to have certain property which had been included in 
a butwarrajhefore the Collector excluded from such 
buiwarra, it was held that as plaintiff^s possession was 
admitted, and defendant had failed to prove his plea 
t^at such possession was in the quality of tenant 
under him, plaintiff was entitled to a decree Sims’ 
Behabbb Ludikitit 1?, Ghasoo . . 11 16 

r 

'' 81. POSSESSION Am> PBOOP OP TITLE. 

r ^ 

285, Suit for possession.— 

mss of defendant's case — Title, JProof of — In a suit 
for possession of land, where plaintiff’s title and pre- 
^vious possession are both denied, it is not proper for 
a Court to^ start with the case put forward by the de- 
fendant, the onus of proof being primarily on plain- 
tiff. Wabkbb o, Aina Bam Mtobtjb 

tl4W.B,,478 

288 , — ' — — ' Proof of Utl^. 

-—A decree-holder s’ued to establish that certain pro- 
prety was the property of W,, his judgment-debtor, 
such property being claimed hy A. as his He proved 
that for five years and more W, had been in posses- 
sion of such property as ostensible owners Meld 
that, this being so, it rested with A. to prove his title. 
3M[Aa?HtnBA Bas -v. Mitoheei. 

[I. Ii. E., 4 AH, 206 

287. "f" ' '■ * — — - Muidence of 

title. — Dispossession, Proof ff — Possession is evi- 
dence of title ; and if the plaintiff proves that he had 
possession, and that his possession has been foicibly 
disturbed, he mahes out a pnmd facie title for the 
defendant to rebut, Mahomed Bux n Abdttd 
ahas Aboo , • . 20 “W, E., 458 

. 280 .. „ — Person in pos- 

sfss^'^^phouf tiUe.-^lxL the case of the owner of 
Wd to xecca?er possession on the allegation 

the^Sfy in possession has no r%ht to continue 
and showing a primd facie title to possession, 
a desoree unless the party in possession 


OlSrUS MBO'BANm-^canimued, 

31.. POSSESSION AND PBOOF OF TITLE 
— continued. 

Suit for possession— 

has a tenure entitling him to .retain possession. Bam 
Monbb d. Adeemoodeen . . 20 W. E,, 374 

Bajkibhex Mookebjee r. Peabeb Mohee 
Mookebjeb . . .20 W. E., 421 

JoxxiSHTo Mookeeje® 13. Heebeheb Mookeb- 
jee . . . . .12 W. E., 365 

Hoonj Bbhabbb Bax; c. Beksheb Lfchmite 

Boss , . . . 10 W. E., 188 

Heeeb Mohee Poddab 1?. Geeeebooeeah Mel- 

DioK . . , ,22 W. E., 417 

Kaebe Kisheb Boy v. Beojeedbo Coomab Boy 
Chowdhby , . ,24 “W. E., 266 

Batai Ahib u. BHva(^OBirriY Kobe ^ 

[11 a U B., 476 

289. — ^ — — — Dispossession, 

— Proof of title. — When a person forcibly dispossess- 
ed sues to recover possession, the burden of proving 
title is on the party hy whom he was forcibly dis- 
possessed. SHAMA SOONDEEEB BbBIA 13 , COEElOrOB 
- OB Maedak . • . .12 W. E., 164 

280, — — - Dispossession. 

— Proof of titles — In a suit to recover possession, on 
the allegation of a prevlo^ possession and forcible 
ouster, both being denied ly teendants, who set up 
a titl^ of their own, it is plaintiffs to prove the 
alleged ouster If they do so to the satisfaction of 
the Court, theThurden of proof will be on the defend^ 
ants to show the title on which they ousted the 
plaintiffs Should the defendants prove such a 
primd facie title, then it will he the duty of the 
Judge to call upon the plaintiffs to establish their 
title. Goub Paeoy v. Wooma Soondtibeb Bbbia 

[12 W, B.. 472 

Baitaei Mohayti V, Jvao Beydhoo Morans 

[23 W. E., 293 


291. 


Dispossession, 


— Proper procedure pointed ont in a suit for recovery 
of possession of certain lands on an allegation of ille- 
gal dispossession, where defendant seta up a superior 
title as proprietor against the allegation of a similar 
title on the part of plaintiff. If defendant"' in such 
a case established his better title as a landlord, then 


plaintiff cannot, in a Civil Court, succeed on the title 
of an under-tenant, Kobbebooddee i>. Nyae Bibee 


[8 W, E., 354 


BABJEB SaHOO V. TUMEEZOODDEBIir 

[10 W. B., 102 


BADHA BtTEEtTB G^SSAlN t?. KiSHEY GoBIND 

Gossair . • ,9 W. E., 71 


202 . — - Mjecimeni,*-^ 

Proof of title — Wheii^ A. was illegally dispossess^ 
hy E. of land for whic£ A, obtained a decree in a spit 
"With O., and A, brought a suit to reoove/ possession, 
— Meld that the dispossession being jjroved, th? 
onus of proving the title was in the first instance ^ 
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Suit for possession — conhme^ 

and that the meiefact of the land being identical 
with that decreed to A in his suit with G, cc^uld not 
entitle him to a decree in his suit with 3. Jadub 
Hath o. Bam Stjnbhe Suema . 7 W, E., 174 

293. 3roof of Ule. 

-—Forged evidence — Suit by A to recover immove- 
able property in the possession of B and his piede- 
cessors, whose title had been unchallenged for forty- 
four years, on the ground that the estate was mort 
gaged only by A ancestors, and that B. and those 
claiming under him were only usufuctuary mort- 
gagees m possession Meld that the onus prohandi 
was on A. who could only succeed by the strength 
of his own title, and not by reason of the weakness of 
jB.V title. Sbvvaji Vi java Ba^htthabha Yaloji 
KbISTNAK GoEAIiBAB V, CHIHirA Hatana Chbtti 
[10 Moore’s I. A., 151 

294* — Buit 

after egecimeni — The plaintijffi, a lessee in perpetuity 
of a piece of land from the inamdar of the village in 
* which it was situated, sued the defendant, who ha<| 
dispossessed him more than six months before the 
date of suit, to eject him from the land. The de-^ 
fendant set up a lease from the same inamdar, but 
it was held to have been granted without any autho- 
rity. Both the leases required to be registered 
under Act XX of 1866, but were not registered. 
Meld that the plaintiff, although suing more 
than SIX months after the date of dispossession and 
without resorting to a possessory suit (Act XIV of 
1859, section 15; Act I of 1877, section 9), was 
entitled to rely on the possession previous to his dis- 
possession as against a person who had no title ; 
th© onus being on defendant to prove his title. 
l^EISHNABAV YaSETAHT U. VaSEDET ApAJI 

[I. Ii. E., 8 Bom., 871 

295^ -^Q estab- 

lish t%ile and for possession after decree under sec- 
tion 15 f Act XIV of 1859 , — In a suit to establish 
title and recover possession from a person who has 
obtained possession nnder section 15, Act XIV of 
1859, the defendant need not prove his title, and his 
possession cannot be distributed, unless the plaintiff 
gives proof of a better title ; the onus being on the 
plaintiff to prove everything. Mabeoobbebn v. 
Geeesh Chekbeb Boy Chowehex 

[7*W.B.,230 

290. In a suit against 

a landlord to recover possession of land of which 
plaintiff alleged himself to have been illegally dis- 
possessed,— that if pl^Jintiff sought to recover 
possession without lelhrence to any light or title, but? 
simply on the groufid of having been lUegally ejected, 
his remedy would have been under section 15, Act 
XIV of 1859. Hot having 4^vailed himself of this 
remedy, he, was bounds to show that he had title to^ 
re-enter, and tliat the landlord had ejected him with- 
out any nght to do so. Hee3> Kishoeb Labe v. 
SEBO DXAIi OOPAPHYA , . 11 W. B., 168 
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— continued, ^ * 

Suit for ^osseasion— continued. 

Bam Mohuh Doss v. Jhtjppeo Boss , 

, CMW. B.,n41 

^CeOWDT U. BaS^BeTT^SE CHOVnOHET 

« [23VKiB.,383 

^ suit brought under section Bengal Xct VIII 

of 1869. 

297. Suit bif heirs 

of last full owner of property, — Proof of title,— 
Where a defendant in possession of certain property 
resists a suit for possession thereof, brought by 
parties who have proved themselves tc? be the nearest 
heirs of the last full owner, the onus is ou the de- 
fendant to prove his title. Tariny ^hurn Chow- 
dhry v, Saroda Soonduree Bassee, 33,1/ B,? A, 

145 , and ThaTcoor Be^ Tewary v. Ah Mossein 
Khan, 13 B Z. B, 427, qited and followed, Bam- 
PEOTAB MISSEE V, ABHILACE MiSSEE 

[3 q. Ii. B., 170 

298. Written state- 

ment, — Admission,— Ixi a suit by A, against B, for 
recovery of ancestral jammai lands, of which'* he 
alleged that he had been dispoasesed by B , B stated 
in his written statement that AJs anceaisor having 
relinquished the land, the zemindar had leased the 
same to him, B , and he had been in possession sinc^. 
He also stated how A ^s ancestor r«linquisl;^ed, and 
that he, B , had thereupon obtained a pot^h. He 
denied that he had dispossessed A, Meld that B. 
having admitted the possession of A ^s ancestor, it lay 
upon B. to prove his title. Baikaethaeath Kema:]| 
n. Cheeeea Mohee Ceowdhex 

[1 B. L, E., A. C., 133 : 10 W. R., 190 

299. Allegation of 

ownership as mortgagee only, — Where a person is 
, alleged to be in possession, not as owner of the full 
proprietary right, hut as mortgagee, the burden of 
pi oof of such qualified ownership lies on the party 
asserting it. Such a case falls within the scope of 
section 110, Act I of T872. Sheobeti'Eehie o. 
Dooboa 6 K. wr., 36 

300. Zand purchased 

benami by plaintiff for defendant, — Mvidence Act 
{Icfl872)y s, 110 , — The plaintiff sought to recover 
possession of certam lands, allegidig that he had been 
dispossessed The defendants, who were in posses- 
sion, alleged that, at an auctioi^ sale, the plaintiff had 
bought the lands benami for the defen&nts. Meld 
that the huiden of proving a primd facie case that 
the land belonged to the plaintiff was on him. Haei 
Bam V, Baj Cooma^? Opadeya 

[LB. B., 8 Calc., 759 

301. ■ ' Title — In a suit 

to recover possession of certain property, on prbcf 
that the plamtiff had been dispossessed by a henaam- 
dar, in whose favour a conveyance had been ^ecnted 
by the plamtiff's father, — Meld that the presumpin^ 
^.rising from the defendant’s recent and unexplard^ 
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(* If* 

CJfrtJrS PBOBAiNJM — foniinued, 

31. pqssjbssiOn and pmop op title 

^ ^ — continued. 

Suit for possession— 

P 08 S€ 5 ^XOU being rebutted by the plam«’s prior con- 
tiin^us and peacetnl possession, the defendant mustn 
show afarmatively that hin title tias a valid one, and 
could not laise the defence that th,e plaintiff was pre- 
vented from .showing it to be invalid Mahesh 
I C/HAifUEA BakeejQse -y. Barada Debi ^ 

[2 a L. B., A. O., 274 : 11 W. E., 186 


302. 


Olstruction to 


execution of ieeree ly a claimant —Oiml Procedure 
* ^29 (Acte Xqf 1877 
ooQ T^“ ^ under section 

?RV 7 * YW (section 331 of Acts X of 

1877 and XIY of 1882), the onus is on the plaintiff 
to establish nyrimd facie case of possession, and it 
18 then incumbent on the* claimant to answer that 
rase, and show, if possible, a better title Riyttit. 
^Chdbn Mramri, ®. Watson & Co. 

[I. Ii. E., 10 CAte., 60 


308. 


V^egisUreddeed of sale— Oral evidJceinoLis- 
«i«« -On the 18th January 1876 plaintiff became a 
purchaser at a Comtes sale oftheiight, title, and m- 

structed by defendant in obtaining possession of it 

S!! B was filed on 

the 27th. January 1877 Defendant answered that he 

purchased it from G, undei a deed of sale dated 5th 
January 1S65, and that he had been in possession 
f admitted 

iLf if was found 

if Ttf possession as owner since 

f ii T7 defendant ad- 

mitted that he had deuved his title from O fof 

wlmse interest m the shop the plaintiff was assigned, 
lay upon the defendant, and that 
he had failed to prove his purchase, inasmuch as his" 
registered deed of sale could not be received m evi- 
evidence was inadmissihle m place of 


304. < 


prope^y declared liable in execution 0 / Lc^s -In 

1 ® judgmeut-debtor (since de- 

ceased), where it Was found that the judgmmit-debtor 
had made over the property to his wife m W TlZ 

— S“thtf*tf tiansferi'ed it to defendant, 

Seld that the onua was on the plaintiff Lyakut 

Ah o. Corai ON Wands . . IOW.E.,423 

. 21W.E.,a41' 


OlSnJS PEOBAlTDI — continued, 

31, POSSESSION AND PBOOF OP TITLE 
-yponfinued. 

Suit for pc?$sessiou— 

^ 306, “ — ~ Shots methods 

%n 2i^ergunmhs,-^Melaiion between owners and 
the Goveimnents^^RigU to possession^-^Sjectmenl 
Xhere is no i elation of landlord and tenant between 
the G-overnment and the ownei of khas mehals in 
the 24.PergunnAhs The latter is the landlord of the 

^ The light and 

title of the Gevernment are to the rent, but do not 
include a ngbt to the possession of the lands 
though such a right might arise by forfeiture oi 
extinction of the ownership , and the onus is on the 
Government to prove its claim to the possession of 
the lands. Gukqa Gobikd Muj^fDtrn v. Coblectoe 
OF 24 -Peeg-bnnahs 

[7 W. B., P. a, 21: 11 Moore^'s I, A., 846 


307. 


Suit to esiob- 


y •% 7 (WVVfc'C/ </V 

hsh title -^Bom Reg XVII of 1827, s, 7, els, 1 and 
2 ^JBom Act^ of X8654r-Mv as land.-^^n the 28th 
August 1857 the plaintiff passed a kabuliat to 
Government and took possession of ceitaiu iniras 
Jjind, abandoned by the mii^ap for four or five 
years previous to that date. The plaintiff continued 
fvx possession of liis land, and paid tho Government 
assessment from 1864 till 18ir2. In an action 
bronght by the plaintiff to recover possession of the 
land, he alleged m the plaint that ho had taken the 
defendjjuits as partners in the cultivation of the land, 
and had been dispossessed by them. Both tlio lower 
Courts re-jected tho «laim. The lower Appellate 
Court based its decision on the giound that as the 
plaintiff failed to prove tho fact of his alleged part- 
nership with the defendants, he could not succeed, 
notwithstanding that Court found in tho plaintiff^s 
favour the other facts stated above, ,R[eld on speeial 
appeal that as the suit was one to establish title and 
recover possession, the Judge should, on the facts 
found, and having legard to Ecgulation XVII of 
1827, section 7, clauses 1 and 2, and Bombay Act I 
of 1865, have called upon the defendants to prove 
their claim to hold possession as against the plam- 
tiff^s right of occupation. Teimbak Eantt v, Nana 
25s:avani 12 Bom., 144 


308. 


' Title — fii a suit 


.A-wvt/V- — AAAO/BUID 

to recovei possession of land and wasilat under a 
ganti 3 umma, which had originally belonged to the de- 
fendants, the mam question was as to ten cottahs, of 
which possession by leceiut of rent only was claimed 
fiom tho defendants, %vho&e dwelling-house was theie- 
on The defendants alleged that the ten cottahs 
weie not included in the ganti jumina under which 
plaintiffs claimed JECeM ihat^the onus was on the 
Jjlamtiffs to prove that the ten cottahs wdre included 
in the ganti jurama under wlrch they claimed. 
It was not on the defendants to show the extent of 
that tenure while it war in their possession and when 
At was transferred to the plaintiffs, although the fact 
was one peculiarly withm their knowledge. Gib- 
DJiAB Habi V . Kabikakt Roy Chowdhbx 

[3 B. I,, B., A. 161 : 11 Wr B., 601 
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OITtrS PKOBANDI — coniinued. 

31. POSSESSION AND PROOF OP tolE 

— continmd, •% 

Smt for ’poBBeB^xoix^eonUimsd, 

309, — JS^xdeihC e — 

Japr temire — Atdadad grant — By a sairad dated » 
1854', the plamtid*\s ancestor granted to J? , 
the defendant's ancestoi, a ^aghii of a certain mouzah. 
j5. died in 1872, and plain tiif suhsec^nently hi ought 
a suit to lecovei possession of the mouzah, alleging 
that the grant to -S. was an ordinary service jaghii 
The plaintiff hied a kahiiliat which had been exe- 
cuted by B , the teims of which supported the 
plaintiff's allegation as to the nature of the grant 
The defendant alleged that the giant was auladad, 
but failed to pioduce the sanad or account for its 
non-production Meld that the plaintiff was entitled 
to a decree. Jnqt^eumih Bailee v Ahlad Kowur^ 
19 TF, M, 140» distingiusbcd Txcakur Doyai. d 
liAM Habain Sinoh . I, L* B., 8 Calc., 375 

3X0. — — - Suit for lands 

grunted asptglmr tenure^-^Mon-prodiwiion of docu- 
mentary e\iidenoe — In a s\iit to lec^ver possession 
of coitaln lands upon the ground that they were 
granted as a jaghir tenure by the plaintiff's ancestor to 
one I\ and his lineal descendants, and that such dte- 
scendants had f ailed, that it was necessary for 
the plaintiff to prove the grant alleged in Ins plaml, 
without which no cause of action would have been 
shown • and as the tenure was oieated in the proper 
and usual manner,— by pottahand kahuliat,— the 
latter would be in the possession of the plairrtiff's an- 
cestors ^ As this was not pra;^uced,^io secondary evi- 
dence given of ifc, and no foundation laid for giving 
such evidence, it was unnecessary to go fuither into 
the plaintiff's case. JtjQ'G-ebnath Sahee y Aehab 
Kowtjb 19 W. E., 140 

311 ^ ;Proof of title* 

•—The plaintiff sued for possession under the allega- 
tion that the property in dispute was under the 
management of the defendant. The defendant hav- " 
mg domed management, and set up a title by pur- 
chase, and his possession for more than thirty years 
having been proved, that the onus of show- 
ing a possession for lus benefit was rightly thrown 
on “the plaintiff. Kiha^ Sinq-h v Ram Boss 

[W. E„ F. B., 8 

312. - - - — -■ > — ^ — Adverse or per- 

missive occupanctf — P/ oof of tUle.-^k donee, undei 
a deed of gift, bi ought a suit to recover a piece of 
laud which ho alleged his donors had given for a 
temporary purchase to the defendant in possession 
si\ years before, and the Munsif found that it was 
so, and allowed the claim. But the District Judge, 
on appeal, considoiiug thajt the plaintiff had failed 
to prove Ins donorurf title to the land, reversed tjie 
Muusif’s doerccj. Meld that the Judge was in 
error in xequinng the plaintiff to establish the title 
of the donors, without enquu mg whether the defend- 
ant Inid obtained possession merely by tbeir permis- 
sion ; and that the "feuit must be remanded for ^ 
ffntimg by the District Judge on that point Sabal- 
033:AHn Savaiohane y. DAyabhai Ichhachat^e 

[4 Bom., A. C., 79 


OlfTJS PEOBAirar-co»«^B«<J. 

31. POSSESSION AND PECfO# OP TITLE 

-—continued, ^ t, ' 

Suit for possession— 

813, Butt for Hand 

attached under s $ of Act IV of 1840 — Tn a 
sijLit for possession of Md attached by the Hagis- 
tiate under section 3 of A^t IV of 184^, the onus 
l^ohandt IS on the plaintiff. MOHESHtrB«»SlifGH v, 
Eamabijt Siboh ^ ^ 

[W. B., P. llS., 7 ; 1 lad. Jur., O, S., 86 

t 

314, Suit hy zemin- 

dar against trespasser,— Axi award under Act IV of 
1840 does not relieve a paity of the obligation to 
piove his right and title, when sued by the zemindar 
as a trespasser Byeonauth Soebhob v. Kenoobam 
Holeab . 211 

315, * — - B o s ses^i on 

under oider of Ciiminaj Court — Suit to eject on 
gi ound of title — A being in possession of lands, as 
purchaser under deeds of sale from B , the person 
last seised, was forcibly ousted from? possession by 
C and JD , who set up a title to the lands under an 
alleged deed of gift from B A made a complaint 
to the Criminal Court, and under an order of ^hat 
Cou^t was again put into possession, C and I). 
being directed to institute a suit in the Cml Court 
to establish then claim, which they accordii^gly did, 
relying upon their title, and impeaching the deeds^pf* 
sale In such ciieumstances , — MeM by th^ Judicial 
Committee, ie\eisiag the deciee of the Couit at 
Calcutta (without prejudice, however, to any question 
which might arise between A. and any other party 
claiming under B), that it was incumbent on 
C and JO, to piove some title to the lands claimed 
befoie they could put A to pi oof of his title. Ram 
Button Bab w Pubbookoonnissa Beg-tim 

[4 Moore’s I, A., 233 

3X6. — Ejectment hy 

01 der of "Magistrate under s 319, Code of Criminal 
JPiooedure, 1861 — Suit to recover possession — 
The plaiutiffs were in possession -of certain land 
when the Magistrate, acting under •section 319 of 
the Qriminal Procedure Code, 1861, placed the de- 
fendant in possession until the rights of t^e parties 
should he deteimmed by a competent Civil Court 
Meld, in a suit to recover possession of the pioperty 
instituted more than six months after the plaintiffs 
were dispossessed, that they coaid not recover with- 
out showing then title, the onus being on them to 
piove it Ashumanee Ag-ath Ktxnhi Pathttmah 
V Matcaohikee Agatb Makachi . 4 Mad., 478 

Rajessueeb Dbbia V, Beineabetty Dsbia 

[7 W, R,, 212 

Lechmen Peeshae V, Mahaeanbe or Beee- 

WAN . • 17 W, R,, 181 

3X7, ■ . . . — — —5 Suit after 

of Criminal Court under s 680, Act -X of 1^2,— - 
In a suit for possession and for establishment Of 
title against parties in possession under an award of 
the criminal authorities undei Act X of 1872, secti<m 
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OKTIT^ PKOBAKDl-ioniwaeA 

31 POSSESsiSn and PBpOE OP TITLE 

^ ' — continued* 

Suit for possession — conUnued, 


OHTJS IBBOBAl^m-contpmd 

31* POSSESSION AND PROOF OF TITLE 
^ — continued* 

Suit for possession— 


630, tile onus frohandi is on the plaintiffs, Htrm 
BAiMPi; Bhikakbe Roy . . 25^. E., 20 

As also under section 3lff of the Code of Cnniiinil 
Procedure Cf 1861. Hubfo SooirDunBE « Soitaton 
D oss ^ . . 25'W.R,, 46^ 

^ S18. ^ Suit after order 

under the Land Jdegistration Act {Beng Act YU of 
, 1876) — Where a person who, hy an order of the 
Collector passed under the provisions of the Land 
Registration Act (Bengal Act VH of 1876), has been 
declared to be out of possession of ceitain land, brings 
a suit for the recoveiy of possession, it lies on him 
in the first instance to make out a pnmd facie case. 
HuUDUK MoHUM- PoDDAE V. BSAaaOMANTO Pou- 
" DAE . , , . "I. Ii. B., 8 Calc,, 923 

319, ^ Smt for pro^ 

dme of trees, — Txiley Broof of — In'a suit to prevent 
the defendant£r from obstructing the plaintiff in his 
enjoyment of fruits of certam trees, which he claim- 
ed as heir of a person who pmchased that right, the 
defei«idants denied the existence of the right, and al- 
leged possession and enjoyment in themselves. Meld 
that the District Judge, in appeal, having found the 
possession and enjoyment to be in the defendants, 
was right m throwing upon the plaintiff the burden 
of provipg his t?tle to the trees or their produce. 
LaijDAS Ramuas V* Kashieam 

[4 Bom,, A. C., 60 

320. — — — C\ml Brocedure 

OodCy 1859 y s* 230, Suit under — Title, Broofof — 
Section 230/ Act VIII of 1859, only gave an appli- 
cant the right, without instituting a sepaiato suit, of 
contesting the decree-holder’s right to dispossess 
him, hut did not exempt the applicant from the onus 
of proving his case. Mahomed Ausije t? Peokash 
Chuitdeb Sha , , , . SW.B,, 8 

, 321. — Claim^’^Dis^ 

possesssion--Act VIII of 1859, s One share- 
holder, being dispossessed hy the other of a ^certain 
julkur xn execution of his decree, brought a suit under 
section 280, Act VIII of 1859, alleging that the jul- 
kur had been a part of their joint mehal , and that, 
on partition thereof, the julkur was left ijmali. The 
decree holder set up tjiat the julkui had been formed 
after the partition, and by diluvion of one of his own 
villages. Meld that the^onus was upon the claimant 
to prove his case. Udai Taea Ghowdheaih v 

Abbot Gani . ^ . 3 B. L. E., Ap., 90 

S. C WooBQY Taea Chowdheaih v Abdoob 
<^^ ii2srY .... 12 W.B .,16 

822 . — Title ig posses- 

sion --^Attachment and sale under a decree of pro- 
^pertg clamed hg a ihx^d person, — Suit Ig a third 
"^person to estalluh his 'title — Ciml Bfoceaure Code 
(Act nil of 1859)> ss* 230-246.-S. obtained a 
^ money-decree against the sons and heirs of A , and 
^Uiider that deci-ee attached a shop as part of A7s r 


* estate. M, (father of A.) applied to have the attach- 
Jf ment removed under section 246 of the Civil Proce- 
dure Code (Act VIII of 1859), alleging that the shop 
was his, ^Tho application was rejected, and the shop 
was sold in execution and bought by A, the defend- 
ant. M, then brought his suit against B, (the pur- 
chaser) to establish his title. The Subordinate Judge 
dismissed the suit. On appeal, the Distiict Judge 
reversed that deciee, holding that the plaintiff had 
been in possession of the shop and had proved his 
title The defendant appealed to the High Court. 
Meld that the plaintiff having proved hia possession 
at the date of the execution sale, it lay upon thp de- 
fendant (P.), who claimed the property, to prove 
a title in himself or in the judgment-debtor A,, and 
that, he having failed to do this, the plaintiff was 
entitled to a decree declaratory of his right to the 
property as against the defendant. Where a dis- 
possessed part;^ j^roceeds, under section 230 of Act 
VIII of 1859, to vindicc^te the possession of which 
he has bep deprived, ji^hough he may give evi- 
dence of his title, he is^mot bound to do so, but may 
rest bis right to recover on his possession, and cast 
upon the decree^holder the burden of proving his 
title,— lus right to dispossess the applicant. Ber 
West, «/.— A person m possession of property which 
is sold in execution as that of another, is not called 
upon, wjiien suing to establish his title, to prove his 
proprietorship as hy an action in rem against all the 
world. ^ It is endUgh iJ^he establishes a good title as 
against the judgment-debtor whose right has been 
sold ; and as he is in possession, that possession in 
itself affords a ground for an assertion of full pro- 
prietorship for the purpose of the suit, except so far 
as the right vested in the judgment-debtor can be 
shown affirmatively to contradict or qualify it. Pos- 
session constitutes an interest requiring affirmative 
'' proof of a superior title on the part of any one who 
seeks to disturb it, and, therefore, where a person m 
possession of property which has been sold m execu- 
I tion as being the property of another, sues to estab- 
lish his title to such property, the burden of proof 
lies, not upon him, but upon the person who claims 
as purchaser at the execution sale. Pemba J Bhaya- 
OTEAH t?. NaEAYAN SHITAEAM 

[I. Ii. B., 6 215 

323. Sxiit for oonHrmation of 

possession In a smt for confirm- 
ation of possession of certain lands sold m execution 
of a decree as lakhxraj, the onus was held to lie on 
the plaintiff to prove his title, notwithstanding the 
defendant’s admission thaif the lands m question were 
wKhxn the boundaries of the pCamtiff’s zemmdari, 
Phbsbbdh Nabaih SiisroH V Bissesahe Dyal Sinoh 

[7W.B.,148 

324. — Where a party, 

who assorts that he is in possession without adducing 
any evidence m support of his title, sues for con- 
firmation of title as against a hond fide purchaser 
for valuable consideration, without notice from the 



( 4201 ) 


DIGEST OF OASES. 


( 4202 J 


Oinrs PEOBAMDI ^eontimed, j 

31. POSSESSION AND PROOF OP TI?LE 

•^conttnuedf f 

Suit for confirmation of poss«s3ion-~i?0M- 

timed. 

party in whose name the property stood, who Exer- 
cised acts of ownership and gave himself out to the 
world as the real proprietor, plaintiff cannot put the 
defendant to proof of his title till he has proved Ins 
own. Lekheaj Box -y. Mtjtxx Max>hub Seit 

C14W.B.,96 

32. PBE-EMPTIOK 

325, Suit for pre-emption.— 

Proof of anfedaiin^ of deed . — In a suit by A to en- 
force a right of pre-emption, in which the purchase 
to B. was admitted, hut it was alleged that B ’s deed 
of purchase had been antedated, the onus lay on A to 
prove that B.’a deed had been antedated. Kitmto 
AU Assmxjt Alii • . . 8 W* 380 

928. - — .f Suit onground of 

mo%nage^ — Ownership — In a suit to estamish a right 
of pre-emption on the ground of ownership of conti- 
^guons land, no amount of mis-statement on the part 
of the defendant as to the ownership of such land ^ 
can relieve plamtifC of the onus of proving his owner- i 
ship. Beharbi Bam ©, Shoobhubba 

[9 W. B., 453 

827. — '■ p - ' — Medial tn deed 

of sale as to price. — In a suit to estahhsh a rigTit of 
pre-emption to property which h^ beeti^old, in which 
plaintifi alleged that the actual value was different 
from that which was recited in the deed of sale be- 
tween the defendants, the vendor^ and the vendee,-— 
Meld that it was for plaintiff to give some evidence 
in support of the allegation that^ the amount stated 
as the pi ICO by the defendant was wrong. Goiam 
A xurA r. Jox MEK-Gt-TTL BimK . 13 W, B., 436 

MAKOMBB MOBtTL Hosseik «. Hxbeb Buksk 

[W. B., 1884, 804 

32S* — — * — Purchase^ 

money, — Bmdenoe Act (T of 1872) > s. 106 . — In a suit 
to enforce the right of pre-emption, in which the 
plaihtiff impugns the correctness of the price stated 
in the lilstruinent of sale, although the burden of 
proof primd facie is on him to show that the proper- 
ty has ih fact been sold below the stated price, yet 
very slight evidence is ordinarily snfSiCient to establish 
his ease, and when such case is established, it rests 
upon the defendants, the vendor and vendee, to prove 
by cogent evidence that the stated price is the correct 
one* The principle laid down by the Privy Council 
in Mshen DuU llam Panday if. Barendar Bahadoor 
Sing\ L, B*, 5 I. ^ , SSf, applied, Mahomed Boorul » 
Mossein v. Myder ^uksh, W, B., ISOi, 304 ; and 
Oolam Ayhya v, foy Mmgnl Singh, IB W. B,, 435, 
referred to. BiaAawAN 'o. Mababib Sing-h 
. ^ [I.Xi.B.,3 All.,184 ^ 

339. J>% spute as 

to price — Assessment of amount — Bhagtoan Singh 

Y. Makahir Singh, L L, B., 5 All., 184, followed as ^ 


OKXrS 

32. PEE-ElVtPTION— 

Suit for pre-emption— 

to the rule of onus prohandi, where the plaintiff in a 
suit to enforce a right of pre-emption impugns^^he 
C^rectness of the price stated m the instrument ^f 
sale. ^ In determinin^%he aa^unt of the price which a 
pre-emptor has to pay, the Qpurt is not caited upon 
to assess the amount which would he a fair and reason- 
ahlfe puce for the property, hut t<^ ascertain what 
amount actually changed nands as consideration for \ 
the sale. Tawakkeb Bai r Laohmaw Rai 

[III. B.,6 Aa,344 

33. BECOGNISANCE TO KEEP PEACE. 

330. — Likelihood of breach of 

peace.— obtaining summons. — The onus lies 
on the person who ha's obtained the summons to 
prove that the defendant is%kely to commit a breach 
of the peace, Behabi Patak v Mahomeb Hxat 
Khas .... 4B Ii. R., F. B,4e 
[12 W. B., Cr., 80 

34 RELIKQtJISHMElSrT OF POBTIOIST OF 
CLAIM. 

331 Objection of former suit 

for same cause of action.— Oiin/ Procedure 
Code, 1869, s, T.-^Ommion to sue for portzem of 
claim . — Where a defendant objected under Act VIII , 
of 1869, section 7, that the plaintiff omittG4 in a 
former suit to include the portion which he now 
claimed, and in respect of which he then had a cause 
of action, the objection being one of fact, the burden 
of proof was held to lie with the objector. Skinner 
& Co. Shama Soondxtbeb . 19 B„ 429 

36. RESOTPTIOK AND ASSESSMENT. 

332 . — Sxixt for resumption.— 

ilnder Beng, Beg. XIX of 1793, s. 10 — In suits in a 
Civil Court for resumption under Regulation XIX of 
1793, section 10, the onus was upon the plaintiff to 
prove a primd facie case. The decisions m Sonatun 
Ghose'V Ahdool Xarar, B L.B , Sup Vol , 109 , and 
MeeraMonee BehiY. Xoonj BeharyJIoldar,B Z 
Sup Vol , Ap , 8, upheld. The mere faetbf the. 
lands falhng within the ambit of his estate does not 
show that the lands are mM or rent-paymg. Habi- 
HAB Mttehoxadhxa V Madha^ Chandb a Babtt 
Nabakrishna Mookbrjeb V. Kailas Chandra 
BHT rrXAOHARJEE 

[8 B. L. B., 586 : 20 W. 459 
14 Moored I. A., 152 

Bishnath Ohowdhbx o Badha Churn Gan- 

GOOLX . , . . 20 W. B., 485 

333. - I — ^Benffree tenure, 

■^Beng,Beg XIX of 1793,8 10. -^Beg. II of 1819, 
s 30 — ^In a suit brought in the Qjvil Court hefor^'Act 
XIV of 1859 came into operation, to enforce a right 
under section 10, Regulation XIX of 1793, — ^that ia, 
to resume lands alleged to he held by the defeudaint 
uhder an invalid lakhiraj grant , — Meld that the suit 
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OISftrS PEOBAKD® ^continued, 

85. BfiSI^SlPTION Ajy) ASSESSMENT 
f ^ "^conUnmd, 

Stiit for restmption— 

not barred by section 28, Act X of 1859, The 
^ns was on tbe plaintiff to pi ove that tbe case jHtl 
witbin section 10, Kef'alatioif XIX of 1793,-^6, 
that t^ grant was i|iade subsequent to Decoinber 
1st, ,?.790 Pabbai'i Ceabak Mooeebjeb v Baj- 
KBiSHEA MooeSirjbe B, It. B., Sup. Vol., 162 

S C. SOEATEE Ghose V. Abeel Tebbeb 

[2 w. B., 105 

Contra, Okese Cheeeee Eot v. Dekhika Sooe- 
3>BBr Debxa . . . W. B., F B., 95 

Ebias V cTithabam Eoy , 1 *W. B., 164 


- Imalid laklnra>) 


334 , 

In a suit to resume and assess hind s under 
31)0 bigbas lield as retlt-freo on an invabd title, 
jx the defendant files lus sanad showing the aiea to 
be above lOObighas, it is for the plaintiff who alleges 
^^'primo facie good title of the defendant to be bad 
to nrove i{i to be so. Beee Chenbeb Joobbaj v 
Shibjoy Teakoob . . . W. B , 1864 , 8 


,335. 


« -- Auchon-p'ur- 

Certain lands which had been let out m 
putni were, on default by theputnidaj' in payinent of 
rent sold by auction under Beng Begulation VIII of 
by M, w ho granted them in putni 
to th^Iaintiff In a suit for resumption on the alle- 
gation that the defendants weic in possession of a 
portion of the lands as invalid lakhiraj by withhold- 
mg pa 3 unent oi the m41 rent thereof fiom after 1703 
the defence was that the lands in dispute weie valid 
lands evisting as such fioin hefoie 1790. 
MM thai;, on the grounds of the decision of the Piivv 
Council m Maiihar Muhopadhya v Madah Chandra 
Malm, B B L 566, the punciple that the onus is 
on the plaintiff to show that the lands are niM applies 
to cases where the plaintiff, as m the present case, rs 
tile representative of ap auction-pui chaser. Abbee- 
EESSA V Peaby Moetie Mooe!ebjee 

[I L. B.,1 Calc., 378 : 25 W. B., 209 

836. — ” — Bro^^of rent- 

free gr^nt bfoie permanent seUlement.----\^ the year 
1862 the plaintiff hi ought a resumption suit against 
respect of the lands in dispute in this case, 
upon the ground that she was holding them by an 
invalid lakhiraj ti<;le, and obtained a decree After 
some years the plaintiff brought the present suit 
against B., who derived her title thiough A , to have 
the rent assessed. B. pleaded by way of bar to the 
;jUTisdiction, that the lakhiraj grant, under which A 
pl^ed, was made previously, to 1790 JSeUth&t 
We onus of proving this plea was upon B Hebba 
POBAMAEIO fJ BABIKBKKISSA BibEE 
f , [I. X,. B., 3 Calc., 501 : 1 C. L. 


. B., 596 


a suit by a zemindfir to1res2 laS 
lakhiraa, the lakhira^di 
prior to the Ist of D 
is on him to prove it. If tl 


OHtrS BBOBAIim^conitfmed. 

^5, RESUMPTION AND ASSESSMENT 

, ^ fh^contimed, 

Smt for ^eBmnption---co7itimedt, 

kkhiiajdar claims under a giant; subsequent to that 
dater the zemindar is not entitled to a decree until 
he^has shown in the first instance that the land 
claimed is part of his zemindari and at one time 
was mM land. And m the latter case, the lakhirai- 
dar IS not put to proof of lus title until the zemmdi 
has established the fact of the land having once at 
some time subsequent to 1st December 1790, been 
rent-paying land. Mahomed Aehib v Reily 

[24 W. B., 447 

7 ^ — Beclaration of 

lahhirag diiU. — Assessment of rent . — In a suit in- 
stituted in 1877, A prayed for a declaration that he 
had a lakhiraj title to certain lands, the defendant 
stated that the lands, for a dcclaiation of a title to 
which A now sued, formed part of certain lands which 
had been the subject of icsumption proceedings, 
which wer^ terminated in 18G3 by a decice declaung 
that the lands which were the subject of that suit, 
including the laajdsnow claimed by A., weie not lakh- 
> iraj. It being found as a fact that A had neither 
been a paity to, nor been represented in, the lesump- 
tioii proceedings, that he had been m quiet and undis- 
turbed possesssion of the lands which he now claimed 
foi more than twelve years before the institution of 
his suit , and that proceedings had been taken by the 
defendant calculated to disturb such possession,— 
Bfld that, although the onus of proof lay on the 
plapitiff, it '«^as nc^ necessary foi him to piovc that 
the lands claimed by him to bo held as lakhiraj had 
been held lent-fiee from befoie the date of* the pei- 
manent settlement, but it was sufficient for Inm to 
jirovo that the defendant w^as, at the time of the in- 
stitution of the suit, debarred by lapse of tune fiom 
instituting a suit for the resumption or assessment 
of rent upon the land Abhoy Oeeke Pab v. 
Rally Pees had Chatgdeejee 

[I. Ij, B., B Calc., 949 
S. C Obhoy Ceeen Pal v Kali Pbosad Chat- 
tiskjbe .... 6C. L.B,,2eO 

339, — Ij aTch% r aj 

grant— \i a person claiming under a ^badshai- 
lakhnaj grant made before the 1st of December 
1790 can show that he has held the land as lakhiraj 
since the 1st of December 1790, this will be a con- 
clusive bar to a smt for resumption, wdiethei brought 
by the Government, or by a purchaser at a revenue 
sale, or by any other person ,~-that is, in order to 
prove a grant anterior to the 1st of December 1790, 
it is ^ificient to giv^ evidence of possession dating 
back to the 1st of December .^790, Snsteedhur Ba* 
muni V Bomanath Bokhit, 6 W, B , 58, cited. A 
person seeking to resume lakliTraj land must give 
primd facte evidence to show that rent has been iiaid 
for that land at some'^im^ sinee the 1st of Decem- 
ber 1790 Barbait Charan MooJeetjee v. Bm^ 
hrtshna Mooherjee, B I B,, Sup Vol,X62i $onc^^ 
fan Chose v Abdul Barar, B. L B., Sup Tot , 109 ; 
and Barihar Mukhopadhya v. Madhefo OhaHAra 
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35. EESUMPTION AND ASSESSMENT 
-^continued.% ^ 

Suit for resuauption— 

Sahu, 8 i. see, refeiTod to. Koyiash- 

BASUlNY DoSSBB GOOOOIMONI DOSSBE . 

[I. L. E., 8 Calc., 230 : lo C. L. E., 41 
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340. 


-LaM ^ fena^ _I„ s;;^rfott{Tesu^t 

tioa of lands alleged by the defendant to be lakhirai, 
the burden of pi oof is m the fiist instance on the 

“^1- The fact 

that the defendant is a tenant of the plaintiff’s is a 
matter to be taken into consideration by the Conrt 
in detmnining whether, on the facts of the case, the 
plaintiff has made out a priTn^faete case, but unless 
the Conrt finds that the plaintiff has made out a 
prmiS faais case, .-judgment should be given for the 
defendant. Manhar Mukhopadhya v. Madhal 

f Moore’s LA., 

153 3 AhLar Ah v. BAyea Ball JAa, I L. M 6 
Calc., ms and Neioaj Bmdogiadhva v,„ZaK Pro- 
Psmno GAose, I. L M., 6 Gala., 543, citoS. Bacha- 
^KAM Mphdto «. Pbaby Mohbn Banbejbb 

ICI. E. E., 8 Calo., 813 : 12 C. L. E., 475 


341. 


-LanMofd md temni -In a suit for resumptiL 
of lands, whore tbe defendants allege that the lands 
arc lakhirm, tho onus is on the plaintiff, in the first 
instance, to show that tho lands are mAl, and if he 
fails to make out a pnmA/aate case the suit should 
bo dismissed. BacAanm MuM v ’Peary mhun 
Sanepee, I. L. B., 9 Gale,, 813, followed. BewaJ 
Puadopadhya v. Xah Prosono GAose, I L £ 8 
Calc., 543, xaiAAbar Ah v JSJiyea Lai Jha, I'.’z. 
£., 5 Calo., 560, cited and distinguished. Naebn- 
BBA NaBAIN EaI V. BlSHtTN- CHtrjTDEA Das 

[I. L. E., 12 Calc., 182 


342. 


~ Stilt foT V67lt 

qflmd where defendant pleads a lahhxraj tenure 
T"^ 1 rule winch, m cases where the defendant 
pleads lakhira], lays on tho plaintiff the onus of 
proving that the land xs in41, is not inflexible, but 
may he altered according to circumstances, as in this 
case, where the defendant admitted plaintiff’s title 
as landford and never set up any plea of lakhimi 
until years after the suit was brought, when a second 
Aineen was deputed to the spot to make a local 
enquiry. Goonomoneb Dossee Bxjerodakant 
18 W. B., 191 

M Bench decision-~-P^f? 

MooUrsee v liajkrtsMa M^lcerjee, B L,E, Sup 
PoL, 102, ruling thaAeforo a plaintiff can resume^ 
lakhira.] lands he 9iust first prove that he has col- 
lected mai rents, and defendant need not first prove 
his lakhiraj title— was held not to be applicable to 
the preaent^case, in which it was proved the plaintiff 
collected mil rents from the time the land was** 
capable of hearing any. BAMSooirDUR CHtroKBR- 
Bprar t?. Bambssue AcHAEtTEE . 8 W. B., 454 


OITTTS 

35 . RBSUMPTIdN AND ASsIs^ENX 
— continued, * 

, Smt for resumption-coaftae^if. 

♦844. — 

f ms and XIV of ms.-PmdetZfSelS 
from resumption — SiTO5Ze,-«The i j 

M lalbiiaj from the deceuni^ and permaneirt setti? 

“ evidence of 

grant to hold as lakhiraj, or by a proprietarv n>hf 

Dewanny (lltb^nguit 1 ? 65 )’ 
and that the possession was hon&fide tak« it 
or an enjoyment of land* as sucbfand SS to 
heirsatorsincetbattime Shbbeaj Raja 
OHTJND BaHADOOB n. GOVSENSIEIfT OF Ben&ai 

ft Moore’s I. A., 466 

S4I5 

4 ar.-One lakhirajdar cannot mainto^a':®^; 
resumption against another, and force the defendant 

*'’0 plaintiff 

Kabk Khah 11. Saheba iJan . 7 -w. E., 3^ 

848. * j. 

raj.-Th, Goveinment when acting iTagl/Ca 
zemindar can only sue to resume invalid lakhira-i* 
lands under 100 bighas, the onus proof *of ito' 
being mal when so claimed is on the zemindar. Lm 
Loohpe feiECAB 0 Deitonatb: Pabi . 2 W. E., 270 

347. Suit for assessment. 

hy zemindar to^sess lands usurped or alienated by 

hi^Ttn T * 5*8 plaii 

1 *1^ ordinary zemindar, suing to assess kinds 
which he asserts to have been iUegally usurped or 
?il ™ i ^ ! <l8Pe«dent lakhirajdai suhsequLt Z 
&e permanent settlement, rests on the plamtiff 
Bbhabbb Bail Roy ®. Kaebe Doss Chebdee 

[8 W. B, 451 

348. - 


■L ~ nu ± "t ^ ~ Suit hy auetton- 

pureAaSbr at saleforarears of revenue to assess rent 
on lakhira^ land — Limitation Act, 1B69, s 1 ol 14 
—In a suit by an auction-purchaser to assess rent on 
laud claim^ as vahd lakhiraj, the onus Is on the rrot 
to prove that the land has been h41d as lakhiraj tom 
i&e year 1790. Sham Laie GHCjgE ®. Sbkukbbb 

. S.W.E.,182 
PoEBES » Mean Jah . 8 W. E. 69 

Hbeea Moneb Debia V Lokekath MiraiiTrE* 

» [2 W. E., 135 

Nobo Lae Khan ®. Adhebeanee Naeain Eooh- 
■ • • 5 W.E .,191 


—Bang Beg XLI of 1795, s' 10 
land apparently lakhiraj ^was represented in-yiila^e 
papers as part of m^l land, and included within the 
boundary of the revenue-paying mehal,— on the 



03M 0 S O B conMutt 

35% R^fsrfEtPTION AlSy) ASSESSM^INT 

• # * — cMUmed^ 

Smt for assessment— 
zemmdar’s suit for assessment of the land, that tho 
onus of showing* that the case is within section KL 
Begulation XLI of 179f, lay m the zemindar Tfie 
inclusiqji of the land in the boundary is not conclu- 
sive evidence, nor is if binding when the boundary 
has not been ma^e judicially. The landlord proving 
it to he so, the plaintiff claiming rent-fiee possession 
would be requued to prove his rent-free possession 
(peaceably and not tainted with fraud) for sixty years 
before he can get a decree. Mahauebb Peesh:ad v 
OoMBSoSiNOH , . . . X Agra, 167 


350. 


- ; "*77 - ^ent^free land. 

In a suit for rent of land m the province 
of Benai^es which was rent-fi^ee and recorded as such 
at the revision of settle;^ent in 184.0-4X jind 1842 
the Wiindar must show that if it was lakhirai 
in 1197 Push there has'-hecn a legal resumption and 
assessment by judicial award : or if mdl m 1197 Fiisli, 
he must prove legal resumption and actual levy of 
rents. The burden of proving this by direct and 
apecific evidence lies on the zemindar. MorEB Laui. 

Jakki Roy . . . , 3 304 


OISTUS !PR.O!BAlsrXlI*---c‘0w^iJiwe(?» 

RESUMPTION AND ASSESSMENT 
r r* ^^aontinued. 

Suit for «gpoasession of resumed lauda-^ 

conUmed, 

of tliS lands. Abboou Gvmt v. COMKisaxOME or 
THE Stjkdebbuns . , - £S W. K. 239 

365. 


351. 


Suit t({ have 


^ £-« nave 

certain lands declared Where it is admitted 

thatn:he defendants hold certain lands wjthm the 
'Tlamtiff's zemmdan, some at least of which are rent- 
the defendants, if desirous of proving that 
auy of these lands are rent free, are bound to give 
some primd facie evidence of tho fact, before they can 
call upon the plaintiff, the zemindar, to prove that the 
whole or any part of the lands aie mai Akbub Air 
fJ. BHXBArliAL JhA 

[I. I.. E., 6 Oale., 686 ij O. I*. B., 497 


^ , Siiit for laud as lakhiraj, 

-pispnte as to land bein(^ mdl or lakhiraj, a 
suit m which plaintiff claimed four plots of land as 
belonging to his pntm, and defendant alleged that 
they formed part of the resumed land of a lote for 
which he had obtained a deciee in a resumption suit 
and of which he had ever since been in possession’ 
the parties went to trial on the issue whether the 
land^ was mU as beyond the limits of the decree or 
lakhiraj as included in the chittahs, according to 
which possession was given to the defendant in exe- 
cution. On a consideration of what the latter had 
received under the decree, the first Court held that 
he was not entitled to retain the disputed land. The 
Appellate CoxiTt did not look beyond the plaintiffs 
ciuttans Meld that the circumstances justified the 
first Court in deviating somewhat froni the usual 
rule ot law as re|^rds the omsprohandif and that the^ 
^urse taken by it was most consonant with justice 
Dosseb z?. Ram Nibheb Kooitboo 

[16 W. B., 183 

366, — to declare land liable 

to assessment . — Suit for ejaoimeut hy purc&aoer 
at sale for at r^rs of revenue on the ground that 


862. 


: Suit for rent-paying land. 

~Smt }m auction-purehaserfor land alleged bg him 
fo be mal —In a suit by an auction-purchaser for thff 
Mias possession of land idleged to be mai land fraudu- 
lently alienated by the former zemindar as lakhirai 
the burden of proving that it is mai is on the plain- 
tiff, Atokew r. bTojr . , g :i5ay, 362 


863- 


X- , 1 1 .- • “T" alleged to 

be lakhiraj of receipt of rent-^Xn a suit 
to recover possession of land within plaintiffs estate, 
m which defendant sets up a rent-free title, all that 
plaintiff is required to show is that either he or his 
predecessor had receiyed rent for the land at some 
time subsequent to the perpetual settlement, m which 
^se the onus of preying title falls on the defendant. 
Bam Nabain Sing^h Deo ®. Bisroo Thakooe 

I- [16 W, E., 299 

35^ — t ^0^ possession of re- 
Bpm.^i,B.ndB,~^Apphoationfor and lefmal ofset- 
Wher^ m a suit for possession of resumed 
tods, plaintiff coi^ends that the laws under which 

Regulations 

II of 1819 'and III of 1828) contemplate assessment 
md not ejectment, tho plaintiff must prove that he had 
formerly applied for and been refused a settlementr 


land is mdl -^Momesiead land,^Tlie purchaser of 
an estate at a sale toi‘ arrears of revenues, after with, 
drawing a suit tor arrears of rent sued to eject the 
dotendant from a piece of land on which his home- 
stead wa8,~i.e., to declare the land liable to assess- 
ment and to obtain khas possession. Meld that the 
onus lay with the plaintiff to prove that the land was 
mai, and that ho and his predecessors had received 
rent for it Bissambhub Baneiwee n Koybask 
Chukdee Bose . . . 23 W, E,, 388 

357. -- ---- — deelara-tion of 

lakluraj tple,-^Possession, jProof of^mie, 

1 ^7 1 ^ plaintiff comes into Court to prove 

a lakhiraj title, no proof of possession for years (unless 
It be earned beyond 1790) as apparent lakhiraj can 
excuse him from proving his title. Ram 'Ieebuxt 
Chttokeebutty n , Beeshap Shab 

C7W.E.,468 

358. 


-’I possession of 

l^akb^aj landL—Rswy. :nX of 1793, s, 10,^ 
1 possession of land fiom which the 

plaintiff had been ousted by the defendant under sec- 
tion 10, Kegulation XI^ of 1793, on the ground that 
lakhiraj created after 1st December 
^^0 zemindar, Jiavmg no right to 
lakhirajdar, unless the Skhiraj was creat^ 
alter 1 st December 1790, must prove that the lakhi- 
raj was created subsequently to that date, and that 
nt was not for the lakhirajdar to provh that the 
tohiraj was created prior to that date MtTN Mo^ 
hikes DoBSEE JOYKISSBK MoobeEJEE 

CW.E„S*.B.,X74 
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0 !NTTS PHOBAiroi — conUnued* 

35. EESDMETION AND ASSESSMENT • 

— continued, g ^ 

Suit for possession of lakMrai land — 

continued, 

PkeK Shbwttk Doss v, Ishbie Pebshad « 

[2 W. B., 303 

Tabben-eebebsad Ghose V, Kaleeechubn- 

Ghose . . Marsh., 215: 2 Hay, 90 

859. — JPurchaser at 

sale in execution of a decree , — The onus of proving 
jbhat a tenure is lakhira^ is not obviated by the cir- 
cumstance that the person alleging that it is, bought 
the tenuie as lakhira 3 at a sale in execution of a de- 
cree. Laeea Sheebeall u Gholam Nubbbe 

[Marsh., 255 : 2 Hay, 23 

800* — Validity of 

lahUraj tenure , — In a suit to recover the possession of 
land from which the plaintiff, claiming to be a lakhi- 
rajdar, has been forcibly evicted by the landholder, 
the plaintiff is not entitled to a d(jcree for ptssession 
unless he can show a yrimi facie case of lakhiraj 
tfeimre. Semblei — If he show such yrimd facie case, 
the Court will give a decree for possession, and leave 
the zemindar to dispute the existence or validity of 
the alleged lakhiraj tenure in a resumption suit, 
SBtlBNArH DAEE V. JUNMEYJOT MuELIOE: 

[Marsh., 560 : 2 Hay, 649 

861. — — Long possession 

of purchaser ^ — In a suit to recover possession of 
lands which plaintiffs alleged to b#Iakhifa 3 , 
which they had been dispossessed by the defendants 
(zemindars),— that, as plaintiffs had purchased 
the lands as lakhira 3 , and had been admittedly in pos- 
session of them as such for a very long time, it was 
for the zemindar, who pleaded a right to oust them 
summarily, under section 10 , Bong. Eegnlation XIX 
of 1793, to prove that the lakhiraj title was invalid as 
having been created subsequent to 1790. Munsaeam 
Doss Kubmokar V, Gbibhabee Ram Doss 

[10 'W. B., 278 

302 , Proof of coUeC'' 

Uon of rents, — In a suit for possession ot alleged 
lakhiraj lap^, if the alleged lakhirajdar proves pos- 
session as purchaser of the alleged lakhira 3 land, the 
Court ought not to put upon him the burden of prov- 
ing a title; hut if the zemindar wishes that point to 
he tried in this or another suit, he must accept the 
onus of proving that the lakhiraj is held on an m- 
valid title, by proving that he collected mal rents from 
the land, and that he is not barred by limitation, 
GossAiir 6 HBO Bujhaxb Geeb v. Mohaeeo Htthaxe 
^ * [a‘W*B.,294 

803 ^ — * - Proof of pre^ ■ 

Mms possession rentffee,'^lii a suit to recover pos- 
session of lakhiraj land on the allegation that the 
plaintiff has been wrongful evicted, the plaintiff is 
entitled to succeed if he proves that he previously held 
possession of the landaslAkhira 3 , Joxkishen Moo- 
KEBJEE V. Fe^BBB MOHUH D0T5? , 8 W. B., 160 


OISHS PBOBAHHI — con^inmd. 

86 . RESUMPTION AND ASSESIWENT 
— continued, ^ * 

Suit for possession of lakMraj land*^ 
•continued, ^ 

36^. — Suit ly ryof 

after* dispossesion for inaiahd i^hiraj land,--- A ze- 
mindar obtained a decree against a ryot for assess- 
ment, on the ground that the rycft held under aff in- 
valid kkhira}, but instead of assessing^ turned the 
ryot out of possession. SeldMihek a suit by the ryot 
for recovery ot the land on the ground of anterior 
possession was not sustainable, and the ryot must prove 
his title as against the zeminto; his anteiior posses- 
sion under the invalid lakliira 3 , the decision asu-to 
which he did not sue to set aside within the proper 
time, being the possession of a mere trespsiliser, and 
not that of an occupant ryot, WooMA SooijpxrBEB 
Thakoobanee X, Kishoebb Mohun Ban&^ee 

. C8W.B.,2S8 

305 ^ ^ Suit for<^ deelaratiou of 

laud as lakluraj, — Decree for rent^ Pmdence of, 
— Where plaintiffs sued foi declaration that certain 
lands were lakhiraj, on the ground that defendant 
had obtained a decree in the Collector’s Court against 
them for rent, — Meld that the onus lay upon the 
plaintiffs to show that they were holding the land as 
ti^e laklusaj, and that the Collector’s decree was 
wrong. HuBENBuff Kisbobe v, Eeuaenatk Mmsa 
* [10W.B.,18« 

386. — - In ^ suit |or 

conffrmatiou of possession and declaration of lakhiraj 
right against purchasers at a sale for arrears of 
Government revenue, it is necessary for the plaintiff 
to prove affirmatively that the land has been held 
rent-fyee from the time of the permanent settlement. 
Ram Chubst Dael v. Hatee Mahtoon 

* [13W.B.,247 

367. — - " Proof of posses- 

sion^for iwelte years . — In order to lands being re- 
leased from the assessment of (government revenue, 
they must he shown to be lakhiraj lands which were 
in ejiistence at the time ot the peipetual settlement ^ 
it is not sufficient to prove lakhiraj possession for 
twelve year^ * Eshajt Chunueb Seaha v Hati- 
MOOZZDMAH Khokukub . . 13 W, B., 334: 

30 S. Suit for coufixmatiou of 

poBsessiou of lakMraj. — Pioof of title . — In a 
suit for eonffrmation of possession offmokorran and 
lakhiraj land, and for a declaration^that the plaintiff 
has a lakhiraj and mokurrari title, the onus is on 
him, Hfbbe Nabaie- Roy x. Dooboa Chebn* 
Dbohoobia , , . , 17 W, B., 449 

See KHELATaHTOBEB^GHOSEl X, FOOBWO CkUK- 

• UBB Roy , * . . 2W,B., 268 

309 ^ Evidence of laud being 

lakMraj. — Production of rent free sanad, — The pro- 
^ctiott of a lakhira 3 * sanad is not i»cessary to prove 
that land is held rent-free. The fact may be iegdlly"" 
establishedhy long and uninterrupted possession with- 
out payment of rent, raising the presumption, tliat 

' 



